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COAL MINE 
Compensation—Disposal as hetween 
beneficial interests under settlement—Will 
directing accumulation of rents and royal- 
ties—Coal Act, 1938 (c. 52), sched. III, 
pt. IV, para. 21 (2), (6) [Re BLANDY- 
JENKINS (deceased). BLANDY-JENKINS 
v. PUBLIC TRUSTEE] a a ie 
Colliery company, reduction of capital, rights 
of shareholders under Coal _ Industr 
Nationalisation Act, 1946, s. 25 (1).. 
Collision at sea. See Shipping. 

Committal, for trial, defect, irregularity. before 
justices, quashing of indictment... +y 


COMPANIES 

Articles of association — Directors — 
Retirement by rotation—Retiring director 
to continue in office until vacancy filled, 
unless resolution to reduce number of 
directors in office passed after due notice— 
Retiring director eligible for re-appointment 
—Proposed resolution for re-appointment 
lost—Vacancy not filled—No resolution to 
reduce number of directors—Right of retit- 
ing director to continue in office (GRUNDT 
vy. GREAT BOULDER PROPRIETARY GOLD 
MINES, LTD.] Ae ts Pi: ie 

Director — Vacation of office — Con- 
viction of “indictable offence ’’—Un- 
authorised dealing in gold—Breach of 
Defence Regulations—Offence triable sum- 
marily or on indictment—Summary con- 
viction (HASTINGS & FOLKSTONE GLASS- 
WORKS, LTD. v. KALSON] .. ae od 
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300 


521 
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506 


871 


904 
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Winding-up — Proof of debts — 
Money owed in reichmarks under con- 
tracts made in Germany—Performance of 
contracts impossible and illegal owing to 
oulbreak of war—Obligation to refund 
limited to refunding in Germany—Debts 
payable at future date—Rate of exchange 
at which creditors’ claims to be allowed— 
Claims by Custodian of Enemy Property 
—Companies Act, 1929 (c. 28), 8. 261— 
Trading with the Enemy (Custodian) Order, 
1939 (S.R. & O., 1939, No. 1198), art. 
1 (i), (ii) (e), (iv) (d@) (as amended by 
Trading with the Enemy (Custodian) 
(Amendment) Order, 1940 (S.R. & O., 
1940, No. 94)) [Re PARANA PLANTA- 
TIONS, LTD.] aie a an 
: , Winding-up by court — Dis- 
position of property— Order to validate 
disposition — Petition presented, but not 
finally heard—Companies Act, 1929 (c. 23), 
8 173 [Re MILES AIRCRAFT, LTD. (APPLI- 
CATION OF BARCLAY’S BANK, LTD. AND 
ERLANGERS, LTD.)] nt = as 
, reduction of capital, colliery company, 

rights of shareholders under Coal Industry 
Nationalisation Act, 1946, s. 25 (1).. aS 
Companies, dissolution, freehold property 
vested in company, agreement to distribute 
property among shareholders, failure to 
cons gd legal estate to sharcholders, vesting 
order .. 2 ne - an of 
——, minutes, evidence of disposal of interest 
in land .. ae art <8 
Company, charity, company “* established for 
charitable purposes only,’’ objects, state- 
ment in memorandum, relevance of motives 
of formation and subsequent acts, main and 
subsidiary objects... sie ae te 
, Courts pimersenoy rere daca hls 
and manager, jeosardy, conditional appoint- 
ment .. Os = a om 
——, invalid issue of shares, transfer by 
shareholder to transferees, subsequent claim 
against company for repayment of price of 
shares .. a 
Complaint, rape, 
soon as could 
judge .. 5 Ns oe. vee 
Condemnation (as prize). See Prize Law. 
Condonation. See Divorce. 
Confession. See Evidence. 


CONFLICT OF LAWS 


Contract — Legality — Lex loci con- 
tractus and lex loci solutionis—Both in 
foreign country—Foreign exchange con- 
trol regulations—Customer’s debentures in 
foreign company deposited by foreign bank 
in bank’s name at London branch—Bretton 
Woods Agreements Order in Council, 1946 
(S.R. & O., 1946, No. 36), art. 3, sched., 
pt. 1 (Fund Agreement, art. VIII, s. 2 (b) ) 
ree v. ANGLO-PRAGUE CREDIT 

ANK (LONDON OFFICE)].. Res ws 

Jurisdiction of court—Nullity—N on- 
consummation—Wife petitioner—. usband 
domiciled and resident in France—Marri- 
age in France—Wife born in England of 
English parents, and resident in England 

‘when petition presented [DE RENEVILLE 

». DE RENEVILLE] ete 7 ae 

Constructive desertion. See Divorce (Deser- 
tion). 











whether complaint ‘made as 
be expected, question for 


CONTRACT ee 


Implied term — Racehorse trainer — 

Licence to train—Conditeon—Discretion of 
Jockey Club to withdraw licence—Need to 
hold inquiry before withdrawal—Conduct 

of inquiry according to rules of natural 
justice — Libel — Privilege — Qualified 
privilege—Racehorse trainer ** warned off”’ 
Publication in ‘‘ Racing Calendar ”’ (Rus- 
SELL v. NORFOLK (DUKE)] s% a 
Contract, for sale of land. See Sale of Land. 
——, lex loci contractus and lex loci solutionrs 
both of foreign country. See Conflict of 


Laws. 
——. written, variation by oral evidence, 


sale of business we a 
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PAGE 


Conversion, damages, measure, notice to 
bailor of intention to terminate bailment, 
instructions unobtainable, sale without 
instructions, value of goods, date when 
assessable ‘ sh Hf a ; 


CONVEYANCE * 

Interest in land—Disposal by writing 

—Minutes of company—Law of Property 

Act, 1925 (c. 20), 8. 58 (1) (a) [R 

STRATHBLAINE ESTatTEs, LTD.] .. 
Convoy, vessel in. See Shipping. 

Copyright, assignment, lump sum considera- 

tion, assessment to income tax 


COSTS 

Taxation—Copies of documents sup- 
plied to counsel holding noting brief at 
trial—Same copies supplied to junior 
counsel on appeal—Refresher fees—Coun- 
sel holding noting brief—Shorthand note of 
proceedings taken—Unnecessary attendance 
of witness [WRIGHT v. BENNETT]. . 

Costs. See Practice. 

——., landlord and tenant, recovery of pos- 
session, action in High Court, house within 
Rent Restrictions Acts, Acts not pleaded in 
defence ric se 8 Pie ie 

Counsel, fees, refresher fees, counsel holding 
noting brief, shorthand note of proceedings 
taken .. ae re PS He Ar. 

Counterclaim. See Practice. 

County court, arbitration, reference to regis- 
trar, setting aside award, misconduct, ad- 
mission of evidence other than that 
adduced by parties .. = oe a 

, practice, consultation of registrar and 
judge, duty of judge. . on ate a 

Courts (Emergency Powers). See Emergency 
Legislation. 





CRIMINAL Ww 
Accessory, after fact—Plea of 
Guilty—Prinepal offenders subsequently 
acquitted [R. v. ROWLEY].. Se = 
Conspiracy — Indictment — Three 
separate conspiracies charged in one count 
—One count charging several prisoners 
with conspiring together to contravene, 
between 1940 and 1946, Orders made 
under Defence (General) Regulations, 
1939, for control of toilet preparations— 
—Maiterial alterations of the law between 
relevant dates [R. v. WEST. R. v. NoRTH- 
coTT. R. v, WEITZMAN. R. v. WHITE]).. 
Evidence—Accused person as witness 
—Competence — Indictment — Quashing 
—Committal — Defect — Irregularity be- 
Sore justices [R. v. SHARROCK] .. a 
,, Admission — Statement by 
accused after caution that he had “ done 
time” for previous similar offence 
Lteaaey v. ee ge A < a 
arceny—Stealing by finding—Golf 
balls picked up on golf links after being 
lost by original owners—Possession of 
landowners—Larceny Act, 1916 (ec. 50), 
s. 1 (2) (i) (d) [H1BRERT ». MCKIERNAN] 
Misprision of felony—Constituents of 
offence—Benefit of accused person [R. ». 
ae = ee on ae ars 
ape — Evidence — Complaint — 
Whether complaint made as soon as could 
be expected—Question for judge [R. »., 
CUMMINGS] .. ae vs ss ae 
Sentence — Borstal detention — Con- 
secutive sentences — Undesirability — Pre- 
ventiog @f Crime Act, 1908 (ec. 59), 8. 5 (1) 
Sieh ean se 7 ass < 
rvat—Pleag-Plea of guilty of lesser 
offence—Acceptance—Duty of prosecutor 
[R. v. SOANEHS] ae Ne a 
—, Summing-up — Misdirection — 
Statement after caution, but before being 
et sigan haa I have to say I will say 
oO the court’’—Comment of jud cas 
GERARD] .. ee ~! : ote sop 
Cruelty. See Divorce. ah 
Currency control, loan in foreign currency, 
parties involuntarily resident in country 
in military occupation of enemy, cheques 
on mace bank payable “as soon as law 
permitted ”” ae at * 
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CUSTOMS . 


Importation of prohibited goods— 
Dealing with uncustomed goods with intent 
to defraud—Evasion of purchase tax— 
Recovery: of penalties—Payment of duties 
and legality of importation—Onus of proof 
—Goods not seized—Customs Consolidation 


Act, 1876 (c. 36), 88. 186, 259. [R. 0b a9 


FITZPATRICK] 


DAMAGES 


Measure of damages—Detinue and 
conversion — Gratuitous bailee — Notifi- 
cation to batlor of intention to terminate 
bailment—Instructions unobtainable — Sale 
without instructions-—V alue of goods—Date 
at which assessable—Knowledge or sup- 
posed knowledge of bailor [SaAcHs ». 


MikLos os rt ara zs Be 
, Loss of wages—Equivalent 
amount received in pension and sick 
pay—Moral duty to repay—No legal 
obligation [DENNIS v. LONDON PASSEN- 
GER TRANSPORT BOARD] .. LY Le 
Damages, forfeiture. See Landlord and 
Tenant (forfeiture). 
Debt, direction to pay in will. See Wills. 
Decree absolute, setting aside, restoration of 
appeal, appeal against decree nisi dismissed 
on failure, by mistake, to deposit security 
for costs - og 52 aa a 
Demurrage. See Charterparty. 
Dermatitis. See Workmen’s Compensation 
(Industrial Disease). 
Desertion. See Divorce. : 
Detinue, damages, measure, notice to bailor 
of intention to terminate bailment, instruc- 
tions unobtainable, sale without instructions, 
value of goods, date when assessable 
Development, land. See Town and Countr 
Planning. 
Director (of company). See Companies. 


DISCOVERY 


Production of documents—Documents 
relating solely to defendants’ case—Police 
officer’s notebook—Action against officer— 
Claim for damages for false imprisonment 
[BROOKS v. PRESCOTT] .. ae oat 

——, Improper use of documents in the 
action alleged—Implied obligation to make 
no improper use of disclosed documents— 
Further undertaking unnecessary, except 
in special cases [ALTERSKYE v, SCOTT] .. 

Discovery. See also Practice. 

» purchase tax. See Purchase Tax. 

Discretion, exercise by Divorce Court. See 
Divorce. 

Dissolution, company. See Companies. 


DIVORCE 


_ Condonation — Proof required — 
Reinstatement of wife—Prejudice of wife 
by husband’s conduct—Formal words of 
Jorgiveness [FEARN v. FEARN] .. e 

Cruelty — Condonation — Revival — 
Desertion for less than 3 years—Condona- 
tion and desertion not pleaded—Adjourn- 
ment of hearing and amendment of plead- 
ings—Corroboration of cruelty [KA¥rTON 
v. KAFTON] Ar — aa Fa 

Decree absolute — Setting aside — 
Restoration of appeal—Appeal against 
decree nisi dismissed on failure, by mis- 
take, to deposit security for costs—Juris- 
diction of court—Supreme Court of 
Judicature (Consolidation) Act, 1925 (e. 
49), 8. 31 (1) (e) [MEIER v. MEIER] 3 

Desertion — Constructive desertion — 
Intention to terminate cohabitation — Pre- 
sumption [EDWARDS v. EDWARDS] , 
——, Maintenance order — Non- 
cohabitation clause—Clause struel: out on 
appeal—Date on which deletion operative 
[THORY v, THORY] ah ae ie 
, Reasonable cause for withdrawal 
from co I ton—Matters for considera- 
tion—Wife’s refusal to allow normal com- 
plete intercourse [RICE ». RAYNOLD- 











SPRING-RIcE]) 


779 


161 


67 


907 


469 


459 


435 


- 161 
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-. 188 


¢ 


Discretion — Relevant considerations 
—Desire of respondent to re-~ma - 
=e of petitioner [REDMAN * hun. 


Estoppel—Finding of justices a irmed 
by Divisional Court—Subsequent prin 
d on same matrimonial offence—Denial 
respondent — Competence — Supreme 
Court of Judicature (Consolidation) Act, 
ma 1925 (ce. 49), 8. 178 (1) (as substituted by 
the Matrimonial Causes Act, 1937 (c. 57), 
s. 4 [HUDSON v. HUDSON (EXELBY cited)] 
Evidence — Adultery — Standard of 
re amt v. ee a Bc .s 
aintenance — Security — Death o 
husband before execution of aie ae od 
bility of executors—Jurisdiction of Divorce 
Court [HYDE v. HypDE] .. e ie 
—., Variation of order — Re-marri- 
age — Appeal — Discretion — Adminis- 
tration of Justice (Miscellaneous Provi- 
sions) Act, 1938 (c. 63), s. 14 (2) 
[BELLENDEN (FORMERLY SATTERTHWAITE) 
v. SATTERTHWAITE] ats ‘a be 
Nullity — I nsincerity — Approbation 
of marriage—Desire of petitioner husband 
to be relieved from financial liability to wife 
[CLIFFORD v. CLIFFORD] .. ate = 
—, Jurisdiction — Domicil — 
Marriage in France—Petitioner (wife) 
born in England of English parents, and 
resident in England when petition presented 
—Respondent domiciled and resident in 
France [DE RENEVILLE v. DE RENEVILLE] 
Practice—Restitution of conjugal rights 
—Plea of justification—Right to begin 
{HEWITT v. HEWITT] Ps ae es 
Variation of settlements—Separation 
deed—Wife’s covenant to pay husband £5 
per week—Husband’s adultery—Decree 
absolute—Variation of deed—Discretion 
of court [TOMKINS v. TOMKINS] .. 5% 
Document, costs of, copy supplied to counsel 
holding noting brief, same copy supplied t 
junior counsel on appeal... te 
Documents, production. See Discovery. 
Drink, driving while under influence of. 
See Road Traffic. 
Dust, removal, in factory. See Factories. 
Election, election address, libel, qualified 
privilege a a ae oe < 


ELECTRICITY 

Supply—Conversion from direct to 
alternating current—No contract between 
occupiers and undertakers—Right to supply 
of direct current—Expense of changing 
consumers’ installation—Strand District 
Electric Lighting Order, 1895, art. 27— 
Electricity Supply Regulations, 1937, reg. 
34 (a), (6) [LONDON INVESTMENT AND 
MortTGAGE Co., LTD. v. CENTRAL LoN- 
DON ELECTRICITY, LTD.] .. rf 


EMERGENCY LEGISLATION 
Courts (Emergency Powers) — Re- 
ceiver and manager — Company — Jeo- 
pardy — Conditional appoiniment — 
Courts (Emerge Powers) Act, 1943 (ce. 
19), s. 1 (2) [Re NEWPORT CONSTRUCTION 
Co., Lrp., BARCLAY’S BANK, LTD. v. THE 
COMPANY] .. ae ate # ae 
Liabilities adjustment — Mortgage 
deed—V ariation—Power of court to re- 
open past payments—Liabilities (War- 
Time Adjustment) Act, 1941 (c. 24), 8. 7 
(3) (a), a8 amended by LAabilities (War- 
Time Adjustment) Act, 1944 (c. 40), 8. 7 
(1) [Re GINGER]... a “3 a 
Requisition of land—Dwelling-house 
—Delegation of power—Delegation to local 
authority—Ezercise of power by authority 
—Conditions in circulars issued by Minis- 
ter of Health—Purported ratification and 
adoption by Minister—Defence (General) 
Regulations, 1939 (S.R. & O., 1939, No. 
927 as amended), reg. 51 (1), (5)—Sup- 
plies and Services (Transitional Powers) 
Act, 1945 (c. 10), 8 1 (1) [BLACKPOOL 
ia er Wi damage controlled 

Zmergency legislation, war x 

gone liotes rendered uninhabitable by 
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343 


394 
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450 


386 


365 


18 


85 


PA 
bombing, notice to tenant to quit before 


cs rebuilding completed. . $5 - 
Estate owner,”’ contract to convey estate, 
registration as land charge > - 


ESTATE DUTY 

Property “‘ passing ’’—Accumulations 
—Direction by testator tovaccumulate up to 
£8,000 and then invest in land—Land to be 
entailed on fixed date—Periodical distribu- 
tions under Scottish law of entail—Change 
in beneficial interest or possession of pro- 
perty on death of person  contingently 
entitled to distributions—Finance Act, 
1894 (c. 30), s. 1 [HALDANE v. ECKrorD. 
ECKFORD v. SIMPSON. HACKET »v. 


44 


. 136 


SIMPSON. HACKET v. HALSEY] .. 760 


Estoppel, divorce, finding of justices affirmed 
by Divisional Court, subsequent’ petition 
based on same matrimonial offence, denial 


by respondent, competence .. 773 


—., husband and wife, maintenance of 
wife, charge of adultery against wife, same 
charge dismissed in previous High Court 
proceedings oe + ys a 

EVIDENCE 
Confession — Admissibility — In- 
ducement—Drive of motor vehicle charged 
with being drunk—Advice by doctor to 


permit medical examination [R.v. NOWELL] 794 


Variation of written contract by oral 
evidence—Sale of business—Construction 
[HUTTON v. WATLING] .. te ae 

Evidence, admission, existence of contract for 
sale of land, proof that real bargain different 
from that contained in document .. Sng 

. , statement by accused after caution 
that he had ‘‘ done time’ for previous 

similar offence. . 

, adultery, sta 

, criminal law. srimiral Law. 

, memorandum of contract for sale of land, 

proof that real bargain different from that 
contained in document or ae ae 

Excess profits tax. See Revenue. 


EXECUTORS AND ADMINISTRATORS 

Contract entered into by testator—Dis- 
claimer of contract—Right of devisee to 
performance of contract at expense of 
personal estate—Property damaged by fire 
before testator’s death—Insurance moneys 
paid in respect of damage—Contract for 
repairs accepted by testator [Re RuUSH- 
BROOK’S WILL TRUSTS. ALLWOOD v. 
NORWICH DIOCESAN FUND AND BOARD 

















dof proof .. .) 373 


81 


OF FINANCE (Incorporated)] ES -. 932 


FACTORIES 

Removal of dust — Metal grinding — 
Tool sharpening—‘ Wholly or mainly em- 
ployed in such work’’—Modification of 
Factories Act by regulations—Employers’ 
common law liability—Factories Act, 1937 
(c. 67), 8. 47 (1)—Grinding of Metals 
(Miscellaneous Industries) Regulations, 
1925 (S.R. & O., 1925, No. 904) [FRANK- 


LIN v. GRAMOPHONE CO., LTD.] .. wees 


FAMILY PROVISION , 

Time for application — Application 
made more than six months from date on 
which representation first taken out— 
Order making provision for maintenance 
of ‘another dependant’’—No dependant 
already being maintained in pur@@nce of 
Act—Inheritance (Family Provision) Act, 
“19388 (c. 45), ss. 2 (, 4 (1) (6) [Re 
DORGAN (deceased), DORGAN v. POLLEY] 
——, Lost will — Grant of leiters of 
administration—W ill found—Revocation of 
grant—Grate of probate—Inheritance (Fam- 
ily Provision) Act, 1938 (c. 45), s. 2 (1) 
{Re Brp1B (deceased), BIDIE v, GENERAL 
ACCIDENT FIRE & LIFE ASSURANCE 
Corpn., LTD.) oy “3 ais 
Fees, counsel. See Counsel. 


FOOD AND DRUGS 
Proceedings against third party— 
Dismissal of informations—Case stated at 


723 


885 


PAGE 


request of prosecutor—Inclusion of third 
party essential—Food and Drugs Aet, 
1938 (c. 56), s. 83 (1) [ELKINGTON v. 
KESLEY) .. a a es ee 


FOOD RATIONING 

Catering establishment — Fats and 
cheese—‘ Use”’ “in specified rationing 
period—Use, not for consumption by cus- 
tomers, but for manufacture of articles to 
be stored— Fats, Cheese and Tea (Ration- 
iny) (No. 2) Order, 1946 (S.R. & O., 1946, 
No. 1116), arts. 8, 10 (as amended by the 
Fats, Cheese and Tea (Rationing) (No. 2) 
(Amendment No. 3) Order, 1946 (S.R. & O., 
1946, No. 2025)) [QUAINTWAYS REs- 
TAURANT, LTD. ». BUDD] .. BR a 
Foreign exchange control regulations, cus- 
tomer’s debentures in foreign company 

deposited in London by foreign bank : 

Forfeiture, of lease. See Lease. 

——, statutory tenancy. See Rent Restriction. 
Goodwill, lease, compensation on termination, 
goodwill arising from activities of sub- 

lessees or licensees... i Se : 

Gratuitous bailee. See Bailee. 


HIGHWAYS 
Offence — Pitching stall — Sale of 
ice-cream from van—Highways Act, 1853 
(c. 50), 8. 72 [DIVITO v. STICKINGS] .. .. 
Highways, nuisance, negligence, debris b 
kerb, small heap left by repairers of adja- 
cent property for collection .. a a 
Hotel, negligence, theft of resident’s clothing 
from room, key left on board in office during 
absence, no proper system of control 
House purchase, price limitation. 
Housing. 


See 


HOUSIN. 

Purchase eprice ~~ Limitation 
House constructed under building licence 
—House, garden, and approach to garage 
shown on plan—Sale of house and garden 
for licensed price, but extra sum charged 
for approach—Building Materials and 
Housing Act, 1945 (ec. 20), 8. 7 (1), (3) 
[MODERN HOUSING (LEICESTER), LTD. 
v. GUNNING] * rae 4 “ 


HUSBAND AND WIFE 

_ Maintenance — Charge of adultery 
against wife—Same charge dismissed in 
previous High Court proceedings—Estoppel 
—Res judicata [JAMES v. JAMES). . “ 
, Separation order — Arrears — 
Recovery—Claim by widow to recover 
against estate of husband—Summary Juris- 
diction (Married Women) Act, 1895 (ce. 39), 
ss. 5 (c), 9 [Re BIDIE (deceased), BIDIE v. 
GENERAL ACCIDENT FIRE AND LIFE 
ASSURANCE CoRPN., LTD.] 





Title to property — Matrimonial home - 


—Both parties contributing to purchase— 
Intention of parties—Married Women’s 
Property Act, 1882 (c. 75) wee LV iRe 
ROGERS’ QUESTION] Ah ~# ot 
Importation of prohibited goods. See Customs. 


INCOME TAX 
oe Cah nota OR Child a “ Entitled in 
rigit to income ’’—Wages—Finance 
Act, 1920 (c. 18), s. 21 (1), (3) (as amended 
Re ene oh 2) Act, 1939, s. 9 (3) ) 
®. DOULTON (I) 
‘AXE@)@ .. my Ape oe ed 
__.“ Annual profits or gains °»— y- 
right — Assignieent — Lump nigel 
sideration—Income Tax Act, 1918 (e. 40) 
sched. D, Case VI [WITHERS (H.M’ 
INSPECTOR OF TAXES) 0, NETHERSOLE] . 
Deduction — Annual payment — 
Settlement—Deficiency made up out of 
capital—Capital or income—Treatment of 
sums paid as gross or net-—Income Tax Act 
1918 (c. 40), All Schedules Rules, r. 21 
(as amended by Finance Act, 1927 (ec. 10) 
8. 26 (1) ) [MORANT SETTLEMENT (TRus- 
TEES) v. INLAND REVENUE Comrs. In- 
LAND REVENUE ComRS. » MORANT 
SETTLEMBHT (TRUSTEES)].. 
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Phas 
——, Life assurance—Loane to as- 


sured—Recovery out of amount payable 
at death—Payments not in nature of 
annuities—Income Tax Act, 1918 (c. 40), 
All Schedulzs Rules, r. 21 [INLAND 
REVENUE COMRS. v. WESLEYAN AND 
YENERAL ASSURANCE SOCIETY] 
Exemption - Charity . 
carried on by charity—Company estab- 
lished for charitable purposes only ’’— 
Objects — Statement in memorandum — 
Relevance of motives of ‘formation and 
subsequent acts—Main and subsidiary 
objects—Finance Act, 1921 (c. 32), 8. 30 
(1) (ce), (as substituted by Finance Act, 
1927 (c. 10), 8. 24), (3) [TENNANT 
PLays, Lrp. v. INLAND REVENUE COMRS.] 
Married woman—Income from pro- 
perty abroad — “Living . . . separate 
from... husband’? — Husband on mili- 
tary service overseas—Income Tax Act, 
1918 (ce. 40), All Schedules Rules, r. 16 
(NUGENT-HEAD v. JACOB (INSPECTOR 
OF TAXES)] .. > 3% ae = 
Schedule A—Valuation of property— 
Air-raid shelter constructed by landlord— 
Tenant to pay~8 per cent. of cost each year 
for 12 years—‘‘ Rent or other considera- 
tion ’’—Finance Act, 1938 (c. 46), 8. 17 
(1) (a) proviso [ASSOCIATED LONDON 
PROPERTIES, LTD. v. WILIIAMS (IN- 
SPECTOR OF TAXES)] ae: os ag 
Settlement—‘‘ Power to revoke or other- 

wise determine settlement’’—Power not 
found in terms of settlement—Settlement of 
dividends from shares in company con- 
trolled by settlor—Power to wind-up com- 
pany—Finance Act, 1938 (ce. 46), 8. 38 
(1) (a) [WOLFSON v. INLAND REVENUE 
COMRS.] ne is < Ae on 
Sur-tax — Avoidance of tax — Trans- 

fer by company the greater part of the share 
capital in which is held by taxrpayer—Trans- 
Ser to company resident in United Kingdom 
which subsequently moves abroad—‘ Asso- 
ciated operation ’’’—Finance Act, 1936 (c. 
34), s. 18 [CONGREVE v. INLAND REVENUE 
CoMRS.] oe te ete Ete ra 
Indictable offence, conviction of, offence 
triable summarily or on indictment, sum- 


mary conviction ie ae oe te 
defect in committal 


Indictment, quashing, 
irregularity before justices 


INDUSTRIAL AND PROVIDENT 
SOCIETY 

Disputes — Arbitration — Expulsion 
of member—Non-compliance with rules 
Jurisdiction—Industrial and Provident 
Societies Act, 1893 (c. 39), s. 49 (1) 
[JUDSON v. ELLESMERE PORT EX-SER- 

VICEMEN’S CLUB, LTD.] .. 
Industrial disease. See Workmen’s 

sation. 


Compen- 


INJUNCTION 
_Form of order — Passing-off — 
Action against limited company—Order 
against *‘ defendants by their servants work- 
men agents or otherwise,” not against ** the 
defendants their staff’ servants and agents 
[MARENGO v. DAILY SKETCH AND SUNDAY 
_ GRAPHIC, LrpD.] .. an als an 
Insincerity, nullity, delay, approbation of 
marriage ea atk re ai is 
Insurance, motor vehicle, third party risks. 
See Street and Aerial ‘Traffic. 
Interim development, land. See Town and 
Country Planning. 


INTOXICATING LIQUORS 
Transfer of licence — Production of 
documents—* Agreement or assurance” 
under which licence to be transferred and 
held—Mortgage of licensed premises by 
proposed transferee to owners—Jurisdic- 
tion of justices to make production order— 
Licensing (Consolidation) Act, 1910 (e. 24), 
8. 25 (2) [R. ». NEWINGTON LICENSING 
JJ., Ex parte CONRAD] .. is ar 
Invention, by servant, agreement for inven- 
tions made during employment to become 


” Trade 
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506 


414 


442 


844 


406 
394 


346 
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exclusive property of master, servant trustee 
for master, obligation of servant (after 
termination of employment) to procure 
patent protection for master in other 
countries i A ae ve - 
Joint tenants, statutory trust for sale, whole 
preerey accruing to survivor, continuance 


J udgment. ; ry Practice. 

, Gefault of appearance, discrepanc 

® between writ and statement of afin, ne 
cretion of court = aa x : 





JUSTICES 


Procedure—Adjournment of case for 
hearing by different bench—Party pre- 
mare by evidence [ELKINGTON v. Kxs- 

Land, conveyance. See Conveyance. a : 
Land charge. See Real Property. 


LANDLORD AND TENANT 


_ Goodwill — Compensation — Good 
will arising from activities of sub-lessees 
or licensees—Alternative claims for new 
lease or compensation—Landlord and 
Tenant Act, 1927 (c. 36), ss. 4 (1), 5 (3) 
[BuTLins, LTD. v. FYTCHE] oe re 

Notice to quit — Validity — Agree- 
ment for three months “‘ and afterwards from 
year to year’’—Tenancy determinable on 
three months’ notice at any time [H. & G. 
SIMMONDS, LTD. v. HEYwooD] ... es 

——, ——, Fixed term of 18 months 
followed by tenancy from year to year— 
Notice to quit at “expiration of your 
tenancy which will expire next after the 
end of one half year from the service of 
this notice’’ [ADDIS v. BURROWS] : 
' Recovery of possession—Costs—Action 
in High Court—House within Rent Re- 
strictions Acts—Acts not pleaded in defence 
—Increase of Rent and Mortgate Interest 
Restrictions) Act, 1920 (ec. 17), s. 17 (2) 
JASLOWITZ v. BURSTEIN]. . re eA 

Rent restriction—‘‘ Bona fide let at 
rent which includes payment in respect of 
attendance or use of furniture ’’—‘ Atten- 
dance ’’— Furniture ’’—*‘ Amount fairly 
attributable to attendance or use of furni- 
ture ’’—*‘ Substantial portion’’ of ‘ whole 
rent’’—Rent and Mortgage Interest Re- 
strictions Act, 1923 (c. 32), s. 10 (1) (as 
amended by sched. I to the Rent and Mort- 
gate Interest Restrictions Act, 1939)—Rent 
and Mortgage Interest Restrictions Act, 
1939 (ce. 71), 8. 3 (2) (6) [PALSER »¥. 
GRINLING. PROPERTY HOLDING Co., LTD. 
v. MISCHEFF] Ke fs Ae 

*__.. Possession — Death of tenant — 
Contractual tenancy—Administratrix not 
residing in house at time of tenant’s death 
—wSister 80 residing and continuing to 
reside—Contractual tenancy determined by 
notice to quit—Increase of Rent and Mort- 
gate Interest (Restrictions) Act, 1920 (ce. 
17), s. 12 (1) (g) [THYNNE v. SALMON] .. 
TTT Myst ae neers Son and 
daughter residing in house at time of 
tenant’s death—Vesting of tenancy in the 
probate judge—Notice to probate judge to 
quit—Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920 (c. 17), 
s. 12 (1) (g) (SMITH v. MATHER] .. = 

——, ——, House required by land- 
lord—Suitable alternative accommodation 
—Two dwelling-houses wnder same roof, 
but separuted by third dwelling-house—Rent 
and Mortgage Interest Restrictions (Amend- 
ment) Act, 1933 (c. 32), 8. 3 (3) (5) 
(SELWYN v. HAWILL] oe a ey 
, , Short tenancy—House 
rendered uninhabitable by bombing—Notice 
to tenant to quit before rebuilding completed 
—Right of tenant to oceupy rebuilt house 
—Rent and Mortgage Interest Restrictions 
Act, 1939 (ec. 71), 8. 3 (3)—Landlord and 
Tenant (War Damage) (Amendment) Act, 
1941 (c. 41), 8. 1 (6) [EtLis & SONS 
AMALGAMATED PROPERTIES, LTD. v. 
SISMAN] ie A de - 5d 
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PAGE 
+, Recovery of posseasion—Claim 
by two joint owners—Dwelling-house re- 
quired for occupation as residence for only 
one owner—Alternative accommodation— 
Accommodation for furniture—Rent and 
Mortgage Interest Restrictions (Amend- 





ment) Act, 1933 (ce. 32), s. 3 (1), (3), 
sched. 1, para. (h) (i) [McINTYRE v. 
HARDCASTIE] 696 


, “‘ Rent”? — Standard rent— 
Payment for provision of fittings and 
services —- Inclusion — Permitted in- 
crease—Transfer of burdens—Landlord’s 
covenant for services, etc., in former 
agreement not included in later agreement 
—I nerease of Rent and Mortgage Interest 
(Restrictions) Act, 1920 (ec. 17), 8. 2 (3), 
8 12 (1) (a) [PROPERTY HOLDING 0., 
ETD: @P CLARK) Soe oS Sar ne, 
_ Small tenement — Recovery of posses- 
sion — Service occupancy — Occupation 
as licensee—House occupied free of rent 
by farm stockman—Small Tenements Re- 
covery Act, 1838 (c. 74), 8. 1 [RAMB- 
BOTTOM v. SNELSON] * an oe 
War damage — Short tenaney — De- 
termination—Destruction of premises by 
enemy action—No rent paid by tenant— 
House rebuilt by owner—Tenant’s right to 
possession—Landlord and Tenant (War 
Damage) (Amendment) Act, 1941 (ec. 41), 
8. 1 (2) [SIMPER v. CooMBS] ot By 





165 


201 


306 


LEASE 

Covenant—Covenant running with 
land—Restriction on right to determine 
tenancy for three years—Repugnancy— 
Quarterly tenancy—Law of Property Act, 
1925 (c. 20), s. 142 (1) [BREAMS PRO- 
enth INVESTMENT CO., LTD. v. STROUL- 
GER]... a : oh ne = 

Determination — Forfeiture — Lessee 
enemy alien abroad—No person authorised 
to pay rent or perform covenants—Re-entry 
by grant of weekly tenancy to another 
tenant [EDWARD H. Lewis & SON, 
LTD. v. MORELLI) .. ies is he 

Forfeiture — Breach of covenant — 
Permitting premises to be used for the 
purpose of gaming—Notice of breach— 
Notice not containing requirement that 
breach should be remedied — Validity — 
Relief—Law of Property Act, 1925 (ec. 20), 
8. 146 (1), (2) [HOFFMAN v. FINEBERQG].. 


758 


433 


592 





, Relief — Conditional relief 
— Breach of covenant — House con- 


verted into fiats—Impracticability of rein- 
statement—Measure of damages [DUKE 
OF WESTMINSTER v. SWINTON (ADAMS, 
THIRD PARTY, AND WILLIAMS, FOURTH 
PARTY)] : . ~ .. 248 


Legacy. See Wills. 


LIBEL rr 
Privilege — Qualified privilege — 
Election — Statement by candidate in 
election address [BRADDOCK v. BEVINS].. 450 


Licensing. See Intoxicating Liquors. 
Life assurance, income tax, advances under 
policy .. Aye ae Sf ie ate 


555 


LOCAL GOVERNMENT ; 

Audit — Surcharge — Powers of dis- 
trict auditor—Fraud by company—Sur- 
charge on managing director—Local Gov- 
ernment Act, 1933 (c. 51), s. 228 (1) (d) 
[Re Dickson] ns ae SO oe e418 

Superannuation af officers—Right to 
annual superannuatio allowance on 
ceasing to be employed—Question to be 
decided by Minister—Claim after cessa- 
tion of employment—* Employee ”—Local 
Government Superannuation Act, 1937 
(c. 68), s. 35 [WILKINSON v. BARKING 
CoRPN.] 5 4g 


Machinery, valuation for rating, blast and 
melting furnaces and coke ovens, tilting 
furnaces, gas and blast mains bts Si 


MAGISTRATES 
Summary jurisdiction — Appeal — 
Conviction—‘ Blemishing the peace ’*’— 
Order that defendant should enter into 


PAGE 


recognizance—Stat. (1360-1) 34 Edw. Til, 
c. 1 [R. v. COUNTY OF LONDON QUARTER 
SESSIONS. Ha parte COMMISSIONER OF 
METROPOLITAN POLICE] .. ae ate 

Maintenance. See Divorce. : 

Maintenance, adopted child. See Adoption. 

Maintenance (of wife), See Husband and 
Wife. ; 

Maintenance order, non-cohabitation clause, 
clause struck out on appeal, date on which 
striking out operative qe A ae 

Market, market overt, private sale, goods 
offered by auction, subsequent private sale 
in same market Ae o* ** * 

Marriage, approbation, defence in nullity suit 

Married woman, assessment to income tax, 
income from property abroad, “living... 
separate from... husband,” husband on 
military service Overseas... we ae 


MASTER AND SERVANT 

Invention—Invention of _servani— 
Agreement for inventions made during em- 
ployment to become exclusive property of 
master—Servant trustee for master—Obli- 
gation of servant, after termination _of 
employment, to procure patent protection 

for master in other countries [BRITIS 
CELANESE, LTD. v. MONCRIEF] 
Measure of damages. See Damages. 


MEDICINE AND PHARMACY 
Nurses — Agency — Licence by local 
authority—Condition—Limitation on fees 
receivable by agency—Nurses Act, 1943 
(c. 17), s. 8 (2) [MIDDLESEX COUNTY 
COUNCIL v. MILLER] 
Memorandum, of contract for 
See Sale of Land. 
Mercantile marine, war pension. 
Pension. Sus : 
Metal grinding, refulations. See Factories. 
Metropolitan police. See Police. 
Misdirection, of jury. See Criminal Law (trial). 
Misrepresentation, innocent misrepresentation, 
sale of land, statement of rents, representa- 
tion or warranty, remedy, specific per- 
formance, reduction in purchase price 


r sale ‘of land. 
See War 


MONEY HAD AND RECEIVED 
Failure of consideration — Company 
—Invalid issue of shares—Transfer by 
shareholder to transferees — Subsequent 
claim against company for repayment 
of price of shares [LINZ v. ELECTRIC WIRE 


Co. OF PALESTINE, LTD.] .. “ine he 
_ MORTGAGE 
Remedies of mortgagee — Puisne 


mortgagee—Title to mortgaged property 
extinguished—Sale by first mortgagee— 
Right of puisne mortgagee to surplus pro- 
Sits—Law of Property Act, 1925 (ec. 20), 
ss. 104, 105, 107, 116—Limitation Act, 
1939 (c. 21), ss. 12, 16 [YOUNG v. CLAREY] 
Mortgage, deed, liabilities adjustment, varia- 
tion of deed, power of court to re-open 
past payments ee ste oe fs 
Motor vehicle. See Street and Aerial Traffic. 
Necessity, agent of. See Agency. 


ae ie riemive ys 
auee — Hotel — Residential hotel 
—Theft of resident's clothing from room 
—Key left on board in office during absence 
—No @@per system of control [OLLEY v. 
MARLBOROUGH CouRT, LTD.] ee ae 
Duty to take care—Breach—Damage 
resulting from breach—Decorator leaving 
house with front door unlocked during 
known absence of tenants—Eniry and 
theft by third party [STANSBIE +. TROMAN] 
cg ih anger by kerb, small 
a y repairers of adja 
Be a fa is i ake ae 
ew town. See Town and Coun >lanning. 
ta cre See Practice. ile Seager 
otice fo quit. See Landlord and Te 
N eh ble oe workmen's aad 
nm, incapacity resulting fro i- 
dent, inefficient medical treatment - 
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NUISANCE ay 

Negligence — Highway — Debris by 
kerb—Small heap left by repairers of pro- 
perty for collection [ALMEROTH vo. W. E, 
CHIVERS & SONS, LTD.) .. ha os 

Nullity. See Conflict of Laws, Divorce. ; 

, effect of decree, gift of income to wife 
during widowhood, remarriage of wife, 
annulment of second *‘ marriage ’”’ .. = 

Nurses, agency, licence by local authority, 
condition, limitation of fees receivable by 
agency .. +s Pi Puc “ 

Officer. See Army. 

Ownership, reputed, property available for 
distribution in bankruptcy, materials stored 
in builder’s yard, materials on building site 

Passing off, injunction, form of order, action 
against limited company, order against 
“defendants by their servants workmen 
agents or otherwise ’’.. 5 aa ay 

Patent, extension, “ subject of foreign state,’ 
deprivation of nationality by decree of 
enemy state .. a “ Xe ate 


PATENT 

Infringement — Validity of patent — 
Novelty dependent on anterior discovery— 
Ambiguity and obscurity in specification 
—Indication of inventive step—Width of 
claim—Linvitation of claim by reference to 
plan [RALEIGH CYCLE Co., LTD. v. H 
MILLER & Co., LTD.] bt 

Payment into court. See Practice. 


PENSIONS 
Appeal to High Court—Assessment of 
extent of disablement—Pensions Appeal 
Tribunals Act, 1943 (c. 39), ss. .5 (2), 
6 (3) [MORRIS v. MINISTER OF PENSIONS] 
Burden of proof—Disablement—Royal 
Warrant Concerning Retired Pay, Pen- 
sions, etc., 1943 (Cmd. 1948, No. 6489), 
art. 1 (4) [ROYSTON v. MINISTER OF 
PENSIONS] .. ae ue 
Pensions. See Royal Forces. 
Pitching stall. See Stall. 
Plant, valuation for rating, blast and melting 
furnaces and coke ovens, tilting furnaces, 
gas and blast mains .. 2 
Plea. See Criminal Law (Trial), 
Pleading. See Practice. 


POLICE 

Metropolitan Police Force—Receiver 
for Metropolitan Police District—Treasurer 
of fund for the purposes of the police—Power 
to sue—Accident to police officer through 
negligence of third party—Hospital charges 
and officer’s wages during illness paid by 
Receiver—Right of Receiver to recover 
expenses from third party—Metropolitan 
Police Act, 1829 (c. 44), s. 12—Metropoli- 
tan Police (Receiver) Act, 1861 (c.124), s. 1 
[METROPOLITAN POLICE District (Rr- 

CEIVER) v. TATUM].. ar 2 
Police notebooks, order to produce .. 
Possession, recovery, at common law. 

Landlord and Tenant, - 





See 


POWERS 

Fraudulent exercise — Special power 

of appointment among nephews and nieces 

—Power exercised in favour of a nephew— 

Agreement by appointee to benefit appoin- 
ter’s children [Re CRAWSHAY] .. 5 


PRACTICE 
Appearance — Unconditional appear- 
ance—Defendant’s right to plead that 
plaintiff has no cause of action—R.S.C., 
Ord. 25, r. 2 [WILKINSON v. BARKING 
CorPn.] ©. i rs a a: 
_ Costs — ‘“ Bullock order ’*—Plain- 
tiffs right to order—Discretion of judge— 
R.S.C., Ord. 16, r. 7 [HONG v. A. & R. 
Brown, Lip.] cf ss % F 
, Security for costs—Order against 
defendant—Plaintiff and defendant a res 
jurisdiction—Plaintiff ordered to - give 
security [NAAMLOOZE VENNOOTSCHAP BR- 
LEGGINGS COMPAGNIE ‘“‘ URANUS” y, 
BANK OF ENGLAND] oF 
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. Counterclaim — Default in delivering 
reply — Motion for judgment — Action 
still pending—Subject-matter of action and 
counterclaim indivisible—R.S.C., Ord. 27, 
r. 11 [ROGERS v. Woop] .. ae Li 
Diseovery — Action — Penalties — 
Sums payable under statute—Penalties or 
compensation—Other remedies sought— 
Discovery of documents relating to other 
claims—Gasworks Clauses Act, 1847 (c. 
15), ss. 21, 23—Waterworks Clauses Act, 
» 1847 (c. 17), ss. 62, 63 [COLNE VALLEY 
WATER CO. v. WATFORD AND ST. ALBANS 
Gas Co]... os Rt eo oe 
—., Privilege — Local authority — 
Correspondence between departments — 
Correspondence between authority and 
M inistry of Health—Reports and_pro- 
ceedings of committees of authority 
[BLACKPOOL CORPN. v. LOCKER]. . aa 
_ Judgment — Default of appearance — 
Discrepancy between writ and statement of 
im—Discretion of court—Amendment 
of writ—R.S.C., Ord. 28, r. 1 [MANN v. 
PHILLIPS] = es bs _ 
——, Summary judgment — Leave to 
defend — Qualified admission — *‘ £10,000 
or thereahouts ’’—Condition on which leave 
granted [CONTRACT DISCOUNT CORPORA- 
TION, LTD. v. FURLONG] .. ne Si 
_ New trial — Refusal — Impossibility 
of inferior court coming to decision different 
from that of appeliate tribunal [SELWYN 
v. HAWILL) .. ea ed ae ae 
Payment into court — Acceptance in 
error— Mistaken interpretation of pleadings 
—Power of court to grant relief [(S. KAPROW 
& Co., LTD. v. MACLELLAND & Co., LTD.] 
Pleading — Striking out — Statement 
of claim — Frivolous and vexatious — 
First action alleging fraudulent misre- 
presentation and negligence—Second action 
alleging fraudulent conspiracy based on 
substantially same facts—Res judicata 
[WRIGHT v. BENNETT] .. ¥ oe 
Vesting order — Land — Company — 
Dissolution—Freehold property vested in 
company before dissolution—Agreement by 
company to distribute property among 
shareholders—Failure to convey legal estate 
to shareholders—Company trustee for share- 
holders—Trustee Act, 1925 (c. 19), s. 44 
(ii) (c) [Re STRATHBLAINE EsTATES, LTD.] 
Practice, divorce. See Divorce. 
Privilege. See Libel. 
, discovery. See Practice. 


PRIZE LAW ; 

Condemnation — Ship Enemy flag 

—Duress—Ship built in Germany by Ger- 

man subsidiary of Dutch company under 

agreement with and subsidised by German 
government [THE UNITAS].. ae 

Production of documents. See Discovery. 


PURCHASE TAX : 
Discovery—Summary application to 
High Court—Power to order production of 
* records and documents ’’—Incrimination 
of taxpayer—Order where defendant not a 
“‘ registered person ’’—Iinance Act, 1946 
(c. 64), 8. 20 (2) (3)—Crown Proceedings 
Act, 1947 (ec. 44), 8. 14 (2) (d) [ComRs. 
OF CUSTOMS AND EXCISE v. INGRAM] 
Purchase tax. See also Revenue. 
Purchase tax, evasion, penalties 
Qualified privilege. See Privilege. : 
Quarter sessions, ee to. See Magistrates. 
Racehorse trainer, disqualification, discretion 
of Jockey Club ,.. re ae =? 


RAILWAYS e 

Amalgamation — Employee's position 
worsened — Compensation from. amalga- 
mated company — Claim — Limitation — 
Date from which time runs—Railways Act, 
1921 (c. 55), sched. Ill, paras. (3) a) 
Limitation Act, 1939 (ec. 21), 8. 27 (6) 
[PEGLER v. RAILWAY EXECUTIVE] | 

Injury to employee working on line— 
Failure to provide safe working system— 
Duty to provide look-out—Provision of one 
look-out insufficient—Prevention of Acct- 
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274 


70 


264 


162 


421 


dents Rules, 1902 (S.R. & O., 1902, No. 
ate: r. 9 [DYER v. SOUTHERN RAILWAY 


RATES AND RATING 

/ Beneficial occupation — Structures 
erected for purpose of carrying out works 
contract—Temporary structures erected, and 
used, by contractors on site of aerodrome 
under construction—Rating and Valuation 
Act, 1925 (ce. 90), s. 87 (10) [JOHN 
LAING & Son, Lrp vy». KiINGswoop 
ASSESSMENT COMMITTEE] ia on 
_ Lxemption — Lands belonging to a 
vicarage—Exemption from parochial taxes 
under Inclosure Act—Exemption from 
general rate imposed by Rating and 
Valuation Act, 1925—Rating and Valua- 
tion Act, 1925 (ec. 90), s. 2 (1), (2), (3), 
s. 64 (1) (b) [WILTSHIRE COUNTY VALUA- 
TION COMMITTEE v, MARLBOROUGH AND 
RAMSBURY RATING AUTHORITY. SAME 
v. BOYCE] .. a * or a 
——, Scientific, literary and art 
socielies — Laundries research associa- 
tion—Advice and assistance given to mem- 
bers—Scientific Societies Act, 1843 (c. 36), 
s. 1 [BRITISH LAUNDERERS’ RESEARCH 
ASSOCIATION v. CENTRAL MIDDLESEX 
ASSESSMENT COMMITTEE AND HENDON 
RATING AUTHORITY] ae $s 6 
Raieable occupation — Liability for 
rates — Dwelling-house — Owner occupier 
removed to mental institution—Order of 
master in lunacy authorising wife to occupy 
house rent free on payment of rates— 
Wife not party to order, but continuing to 
occupy house with knowledge thereof 
[ROBINSON v. TAYLOR] — os 
Valuation — Plant and machinery — 

“ Unit basis ’’—*‘ Contractor's theory ’— 
Blast and melting furnaces and coke ovens 
—Obligation to repair—Movability—-Tilt- 
ing furnaces—Gas and blast mains—Rat- 
ing and Valuation Act, 1925 (ec. 90), s. 22 
(1) (b)—Plant and Machinery (Valuation 
for Rating) Order, 1927 (S.R. & O., 1927, 
No. 480), sched., class (4) [CARDIFF 
RATING AUTHORITY v. GUEST KEEN 
BALDWINS IRON AND STEEL Co., LTp.] 
Valuation list — Amendment — Pro- 
posal—Specification of grounds for pro- 
posed amendment— Person aggrieved ’’— 
Rating and Valuation Act, 1925 (c. 90), 
s. 37 (1), (2) [R. v. SURREY (M1ID-HASTERN 
AREA) ASSESSMENT COMMITTEE. Ix parte 
MERTON AND MORDEN URBAN DISTRICT 
COUNCIL] oe Aye fee a8 
_— » ——, Sufficiency— 
Rating and Valuation Act, 1925 (c. 90), 8. 
37 (2) [R. v. READING ASSESSMENT COM- 
one Ex parte McCartuy EK. FIrtT, 
Lp. : a ec ne : 











REAL PROPERTY 

Land charge — Registration — Estate 
contract—Yearly tenancy under written 
agreement—Undertaking to grant ten-years 
lease—Validity of undertaking against 
purchaser of land—Land Charges Act, 
1925 (ce. 22), s. 10 (1), Class C (iv) [SHARP 
v. COATES] .. in $s : 2 

Redemption annuity. See Tithe. 
Refresher fees, counsel. See Counsel. é 
Remarriage, gift of income to wife during 
widowhood, annulment of second “ marri- 


age” 4% if a : oe im 


RENT COYTROL ; 
Furnished letting * ‘“* Furniture ’’— 
Electric clock—Curtains—Gas — cooker— 
Ascot water heater—Furnished Houses 
(Rent Control) Act, 1946 (c. 34), 8. 2 C1) 
{R. v. BLACKPOOL RENT TRIBUNAL Ez 
parte ASHTON] ae - ; 





RENT RESTRICTION | 
Statutory tenancy — Forfeiture — 
“ Non-oceupying tenant’? — “ Animus 
possidendi ’—‘* Corpus possessions — 
Tenant serving term of imprisonment 
[BROWN v. BRASH].. cr wis ble 
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Nent restriction. See also Landlord and Ten- 
ant. 

Requisition, land, (dwelling-house). 
Emergency Legislation. 


RES JUDICATA 

Decision of Court of Appeal—Over- 
ruled by House of Lords in subsequent case 
—Right to reconsideration de novo [Re 
WARING (deceased), WESTMINSTER BANK, 
LTD. v. BURTON-BUTLER]. . ae oe 
Res judicata, first action alleging fraudulent 
misrepresentation, second action alleging 
fraudulent conspiracy based on substanti- 
ally same facts. . irs Er Lo ee 
, husband and wife, maintenance of wife, 
charge of adultery against wife, same charge 
dismissed in previous High Court proceed- 
ings a. ie if Te m =f 

Restitution of conjugal rights. See Divorce. 


REVENUE 
Kxeess profits tax — Capital — Com- 
piutation — ‘ Borrowed money’? — Pro- 
ceeds of discounting bills—Winance (No. 2) 
Act, 1939 (c. 109), sched. VII, pt. II, 
para. 2 (1) [INLAND REVENUE CoMRs. 
v. ROWNTREE & Co., LTD.]J Per a 
, Capital computation—‘ Money 
not required for purposes of the business ’’ 
—Reserves for purchasing timber stocks— 
Timber control—Restriction of supplics— 
Finance (No. 2) Act, 1939 (ec. 109), 
sched. VII, pt. Il, para. 3 [ACME FLOOR- 
ING AND PAVING Co. (1904), LTD. v. 
JNLAND REVENUE COMRS.] =r ihe 
, Disposal of company’s stock at 
under value—Scheme to avoid tax—Rele- 
vance of knowledge of shareholder—Finan- 
cial benefit—Money received in respect of 
abortive transaction—Compensation for loss 
of agency or directorates—‘ larket value” 
— Apportionm€nt — Discretion of com- 
missioners—Finance Act, 1943 (ec. 28), 
s, 24 [INLAND REVENUE COMRS. v. ROSS 
AND COULTER, ETC.] an Fe im 
Purchase tax — Liability — Electric 
heating pads and blankets— Appliances 
and apparatus of a kind used for domestic 
purposes ’’—Finance (No. 2) Act, 1940 
(c. 48), sched. VII, para. 7 [ATTORNEY- 
GENERAL v, MILLIWATT, LTD.] .. 


ROAD TRAFFIC 
_ Driving while under influence of 
drink—Evidence of police doctor—Inde- 
pendent professional man—Road Traffic 
Act, 1930 (ce, 43), 8. 15 (1) [R. v. NOWELL] 


_ ROYAL FORCES 

Pension — Award of entitlement — 
Arthritis caused by accident while in army 
—No present disability—Royal Warrant 
Concerning Retired Pay, Pensions, ete., 
1943 (Cmd. 1943, No. 6489), art. 1 (4) 
[HARRIS v. MINISTER OF PENSIONS] 


SALE OF GOODS 
Market overt—Private sale—G@oods 
offered by auction in public market—Sub- 
sequent private sale in same market—Sale 
of Goods Act, 1893 (ec. 7), s. 22 (1) 
[BISHOPSGATE MOTOR FINANCE CORPORA- 
TION, LTD. v, TRANSPORT BRAKES, LTD.] 


SALE OF LAND 
_, Contract — Form — Memorandum in 
writing— Admission of existence of contract 
—Evid&i— Admissibility to prove real 
bargain different from that contained in 
document—Law of Property Act, 1925 (ce. 
20), s. 40 (1) [BECKETT v. N URSE] ; 
M srepresentation — Innocent misre- 
presentation—Statement of rents—Repre- 
sentation or warranty — Remedy — Re- 
duction in purchase price [GILCHESTER 
__,__ PROPERTIES, LTD. v. GoM] 5 
Salvage. See Shipping. 


= SATISFACTION 

W ill—Covenant to pay | annuity— 
Bequest of similar annuity [Re VAN DEN 
BERGH’S WILL TRrUsTs. VAN DEN 
BERGH v, Smwpson} we ate a. 


See 
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Scientific society, exemption from rates, 
_ laundries research association es 
Security for costs. See Practice (Costs). 
Security, for wife’s maintenance. See Divorce. 

Sentence. See Criminal Law. 

Settled land, prohibition against exercise of 
power of sale under Act, gift of house for 
life, condition requiring residence, sum 
settled for outgoing during life of tenant, 
gift over ha ote oF 5 6 pico 

Settlement, income tax, liability of settlor, 
“‘ power to revoke or otherwise determine 
settlement,” power not found in terms of 
settlement, settlement of dividends from 
shares in company controlled by settlor, 
power to wind-up company .. 

, variation. See Divorce 

settlements). 


(variation of 





SHIPPING 
Collision—Ship in convoy, escorted by 
naval escort, and vessel on crossing course 
—Escort vessels equipped with radar and 
linked with convoy by radio-telephone 
communication—Failure of senior naval 
officer to warn convoy—Liability for negli- 
gence [THE SOBIESKI] Se ae eg 
Salvage — Award — Apportionment 
among crew — Basis — Basic pay — 
Exclusion of war bonus [THE EMPIRE 
GULF] et eS eve ay ped 
Towage—Collision between tug and 
ship—lLiability of shipowners—‘ Whilst 
towing ’’—United Kingdom Standard Tow- 
age Conditions, cl. (1), (3) [W. J. Guy & 
Son (a Firm) v. GLEN LINE, LTD.) ; 
Silicosis. See Workmen’s Compensation. 


SMALL TENEMENT 
Recovery of possession—Notice of in- 
tention to apply to justices—Tenancy agree- 
ment—Notice to quit—Statutory tenancy— 
Small Tenements Recovery Act, 1838 
(c. on 8. 15; sched. [BOWDEN v. RALLI- 
SON] .. oe = at a eke 

Small tenement. See also Landlord and Tenant. 

Soldier’s will. See Wills. 

Specific performance, contract for sale of free- 
hold dand and business assets, vendor only 
leaseholder, ability to compel assurance by 
freeholder : - axe ae sh 

, sale of land, innocent misrepresentation 
as to amount of rents ote Ae Be 

Stall, pitching, motor van used for sale of ice 
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Statement of claim. See Practice. 
Statutory tenancy, forfeiture, “‘ non-occupy- 

ing” tenant, tenant serving term of im- 
- prisonment a AF ae mA 


STREET AND AERIAL TRAFFIC 
Accident — Failure to report — Driver 
ignorant of accident—Road and Traffic 
Act, 1930 (c. 43), s. 22 (2) [HARDING v. 
PRICE] Bn ae Bee ee an 
Insurance against third party risks— 

User of motor vehicle not covered by 
insurance policy — Extenuating circum- 
stances—Owner honestly believing himself 
covered—Dismissal of charge under Pro- 
bation of Offenders Act, 1907 (c. 17), s. 
1 (1)—Road Traffic Act, 1930 (c. 43), s. 35 
[QUELOH v. COLLETT] J ae Ae 

Summary judgment. See Practice (judgment). 

Summary jurisdiction. See Magistrates. 

Superannuation, local government officer. 

ee Local Government. 

Taxation of costs. See Costs. 

Testamentary capacity. See Wills. 

Time charter. See Charterparty. 


TITHE 

Redemption annuity—Land held by 

several owners—No apportionment of 
annuity—Tiability of owner of part of 
land for annuity in respect of whole— 
Tithe Act, 1936 (c. 48), ss. 3 (1), 16 (1) 
(TITHE REDEMPTION COMMISSION v. 
BROWN] ye 5 Ac = 
Towage. See Shipping. 
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TOWN AND COUNTRY PLANNING 
Interim development eement b2- 
_ landowners and local authority— 
Permission to eee J lands in accordance 
with specified method—Permission relating 
to period after planning scheme in force— 
Authority's planning scheme not yet in 
Force—Revocation of permission for in- 
terim development—Town and Country 
Planning Act, 1932 (c. 48), 8s. 10, 34— 
@ Town and Country Planning (Interim 
Development) Act, 1943 (c. 29), s. 4 (1), (2) 
(CHESSINGTON DEVELOPMENT CO., LTD. 
v. SURBITON BOROUGH COUNCIL].. : 
New town — Duties of Minister — 
Consultatiom—New Towns Act, 1946 (c. 
68), s. 1 (1) [ROLLO v. MINISTER OF TOWN 
AND COUNTRY PLANNING]... = te 
. Town planning scheme — Industrial 
building — Factory — Premises used for 
testing concrete—Factories Act, 1937 (c. 
67), 8. 151 (1) [HENDON BorovuGcH 
COUNCIL v. STANGER] oe he . 


TRADE 
Restraint of trade—Medical practice— 
Scope—Limits of time and  space— 
Covenant not to practise ‘‘as physician, 
surgeon or apothecary at any time within 
5 miles or professionally visit or consult 
with patients of practice’’ [JENKINS 2. 


REID} Gi te = ze 
Trade, restraint. See Restraint of Trade. 


TRADING WITH THE ENEMY 

Currency control—Loan in foreign 
currency—Parties involuntarily resident 
in country in military occupation of 
enemy—Cheques on English bank payable 
“as soon as law permits ’’—Dealings in 
foreign currency— Trading with the 
Enemy Act, 1939 (c. 89), ss. 1 (2), 2 (1), 
15 (1)—Defence (Finance) Regulations, 
1939 (S.R. & O., 1939, No. 950), regs. 
2 (1), 34 (1), 8cC (1) [BOISSEVAIN v. 


WEIL “a ~ ie ae ae 
Trading with the enemy, company, winding- 
up, proof of debts, money owed in reichs- 
marks under contracts made in Germany, 
performance of contracts impossible and 
illegal owing to outbreak of war, obligation 
to refund limited to refunding in Germany, 
debts payable at:future date, rate of ex- 
change at which creditor’s claims to be 
allowed, claims by Custodian of Enemy 
Property we eg ap ee as 
TRIAL 
Summing up—Good character of 
accused—Need to refer to [R. v. ABERG] 
Trainer, racehorse, disqualification, discretion 
of Jockey Club wa oe vee ae 
Trial. See Criminal Law. : 
Trust, leasehold property, renewal of lease by 
trustee, obligation to hold on terms of 
trust... i ae a an se 


TRUSTS AND TRUSTEES 
Appointment of new trustees—Con- 
currence of continuing trustee—Refusal to 
concur—Enforcement by beneficiaries of 
concurrence—Trustee Act, 1925 (c. 19), 
s. 36 (1) (b) [Re BROCKBANK (deceased), 
WARD v. BATES] .. 3 Se we 
Benefit—Duty to account to estate— 
Estate holding shares in company—T rustee 
appointed managing director—Appoint- 
ment and remuneration recommended by ail 
shareholders—Trust estate without majority 
interest in company [Re GEE, WOOD v. 
STAPLES] as a ie 2 mits 
Joint tenants—Statutory trust for sale 
—Whole property accruing to survivor— 
Continuance of trust—Law of Property 
Act, 1925 (c. 20), 8. 36 (1) (2) [Re Cook 
(deceased), BECK v. GRANT] oe rie 
Uncustomed goods, dealing with, intent to 
defraud, See Customs. 
Unsoundness of mind, testamentary capacity. 
See Wills. 
Valuation list. See Rates and Rating. 
Variation of settlements. See Divorce. 
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Specifie performance — Contract for 
aale of freehold land and business pre R Ll 
Vendor only leaseholder—Ability to compel 
a a by freeholder [ELLIOTT v. PIER- 


Vesting order, iand, company, dissolution, 


freehold property vested in company before 
dissolution, agreement by company to dis- 
tribute property among _— shareholders, 
failure to convey legal estate to shareholders 


War damage. See Landlord and Tenant ; 


Emergency Legislation. 


“ Widow,” gift to wife during widowhood, 


remarriage of wife, second ‘‘ marriage” 
annulled, wife’s right to income, as testator’s 
widow, since date of annulment 


WAR PENSIONS 

Appeals — Conflicting decisions of 
courts of co-ordinate jurisdiction — Later 
decision preferred [MINISTER OF PENSIONS 
». HIGHAM] oe he = el 

Mercantile marine — “ War risk 
injuries ”"—4Almormal conditions on board 
ship — Construction — Ejusdem generis 
rule—Pensions (Mercantile Marine) Act, 
1942 (c. 26), s. 1 (2) (d)—War Pensions 
(Naval Auxiliary Personnel) Scheme, 1944 
(S.R. & O., 1944, No. 499), sched. I (2) (d) 
{MINISTER OF PENSIONS v. HIGHAM] 


Will, satisfaction, covenant to pay annuity, 


bequest of similar annuity 


WILLS 

Annuities—Appointment of Public 
Trustee as trustee after appropriation of 
funds for payment of annuities—Incidence 
of income fee [Re EVANS WILL Trusts, 
PUBLIC TRUSTEE v. GAUSBY] .. Cs 

Construction—‘* All my stocks and 
shares ’’—Inclusion of in@rests in loan 
capital or funded indebtedness of foreign 
governments, municipalities and railway 
companies [Re PURNCHARD’S WILL TRUSTS. 
PUBLIC TRUSTEE v. PELLY] 3 % 

——, Condition — “In thé event 
of an armistice having been concluded 
between Great Britain and Germany in 
the present war before the date of my 
death’? [Re ORCHARD (deceased), CAR- 
PENTER v. LAUER]. . ers os i 

—, Debts — Direction to pay debts 
—* Creditors ’’ — Secured and unsecured 
creditors—Direction enuring for benefit of 
joint mortgagor and surety — Legacy — 
Lapse—Bequest to creditor of deceased son 
—Creditor predeceasing testatrix [Re 
LEACH’S WILL TRUSTS, CHATTERTON v. 
LEACH] 





, Disposal of residue by reference 
to settlement of even date—Incorporation of 
settlement in will—Effect of failure of one 
clause in settlement on another clause [Re 
EDWARDS’ WILL TRUSTS, DALGLEISH v. 
LEIGHTON] .. + ie ee = 
, Gift of house for life—Condition 
requiring residence—Sum settled for out- 
goings during life of tenant—Gift over— 
Prohibition against exercise of power of 
sale—Settled Land Act, 1925 (c. 18), s. 
106 (1) [Re BURDEN (deceased), MITCHELL 
vy. TRUSTEES OF St. LuKrE’s HOSTEL] .. 

——, Gift of income of residue to wife 
during widowhood—Remarriage of wife— 
Second “ marriage’? annulled—Wife's right 
to income, as testator’s widow, e date 
of annulment [Re DEWHIRST, FLOWERS 
v. DEWHIRST] Se... ms oF 

——, Gift to employees “ who shall 
have been in the service of” a limited 
company “‘ for a period of five years and 
upwards ""—Employment at the date of 
testator’s death—Inclusion of service 
with testator before formation of com- 
pany—Need for period to be continuous 
—Inclusion of war service—Inclusion of 
apprentice in term “ employee’’ [Re 
MARRYAT (deceased). WESTMINSTER 
BANK, LTD. v. HOBCROFT]. . ne ae 

——, “ I exonerate all people from the 


repayment of moneys owing to me at the 
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time of my death ’’—Secured and unsecured 
debts owing to testatrix [Re COGHILL, 
DruRY v. BURGESS] ap e .% 
, Legacy settled on daughter and 
her issue—Gift over if no child of daughter 
should attain 21—Codicil excluding issue of 
daughter by W. from any benefit under will 
—Daughter having no issue other than 
children by W.—Death of daughter leaving 
children who had attained 21—Effect of 
gift over [Re CRAWSHAY] .. ne & 
, “* Personal estate’’ [Re Cook 
(deceased), BECK v. GRANT] a a 
, Trust — Leasehold property — 
Renewal of lease by trustee—Obligation to 
hold on trusts of will [Re KNOWLES’ WILL 
TRUSTS. NELSON v. KNOWLES] .. Pi 
Signature — Sufficiency — Testator 
enfeebled—Surname incomplete — Attesta- 
tion—Mental presence of testatria—Wills 
Act, 1837 (c. 26), s. 9 [Re CHALCRAFT 
(deceased). CHALCRAFT v. GILES. (CHAL- 
CRAFT cited)] Be ‘<< ne a 
Soldier’s will—Actual military ser- 
vice—Airman training in Canada for 
operational duties—Wills Act, 1837 (ec. 
26), s. 11 [Re WINGHAM (deceased)] 
Testamentary capacity — Soundness 
of mind—Testator enfeebled by disease— 
Delusion concerning relatives [BATTAN 
SINGH v, AMIRCHAND] os i 











Winding-up. See Companies. 
Witness, cost of, unnecessary attendance 


, criminal law, accused person as witness, 
competence - o ne ie 4 


WORKMEN’S COMPENSATION. 


Alternative remedies — Recovery of 
compensation—Conditional payments by 
employer—Right of action® against third 
party not to be€@prejudiced—Repayment if 
action successful—Payments to be treated 
as compensation if action failed—Work- 
men’s Compensation Act, 1925 (e. 84), s. 
30 (1) [ELLIGOTY v. NEBRETT] .. ia 

“ Arising out of and in the course of 
the employment ’’—Accident within com- 
pany’s premises—Workman on way to 
“clock in”’ before starting work—Accident 
where public allowed to cross company’s 
premises, although no right of way— 
Workmen's Compensation Act, 1925 (e. 
84), 8.1 (1) [HILL ». BUTTERLEY Co., LtD.] 
; Compensation — Amount — Partial 
incapacity—Difference between current and 
pre-accident earnings—Economic changes 
arising since accident—W orkmen’s Com- 
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pensation Act, 1925 (c. 84), 8. 9 (3) (i) 


[ILLSTON & ROBSON, LTD. v, SMITH] 
Incapacity resulting from accident— 
Novus actus interveniens—Inefficient medi- 
cal treatment—Operation for congen 
deformity on injured thumb [HOGAN ». 
BENTINCK WEST HARTLEY COLLIERIES 
(OWNERS), LTD.] .. a ip te 
Industrial disease — Dermatitis — 
Disease contracted after 2 months’ exposure 
to liquids capahle of producing dermatitis— 
Workman disabled only for employment in 
particular process in which disease con- 
tracteda—‘ Long continued exposure ’’— 
Right to declaration of liability—Work- 
men’s Compensation (Industrial Diseases) 
Consolidation Order, 1929 (S.R. & O., 
1929, No. 2), para. (2) [SLOMAN v. HARRIS 
LEBUS (a Firm)] ig a a 
, Pneumoconiosis — Compensa- 
tion—Agreement for lump sum in redemp- 
tion of weekly payments—Registration of 
memorandum of agreement—Objection by 
approved society with which workman 
insured—Duty of reyistrar—Workmen’s 
Compensation Act, 1925 (c. 84), ss. 13, 
23, 25—Coal Mining Industry (Pneumo- 
coniosis) Compensation Scheme, 1943 
(S.R. & O., 1948, No. 885), arts. 4, 14 
(1) [R. v. PONTYPRIDD. ABERDARE AND 
MOUNTAIN ASH AND TREDEGAR COUNTY 
CoURT REGISTRARS, Ex parte NATIONAL 
AMALGAMATED APPROVED SOCIETY] . 
—., Silicosis—Certificate of medical 
board—Conclusiveness—‘ Conditions not 
associated with disease’’—Silieosis and 
Asbestosis (Medical Arrangements) Scheme, 
1931, arts. 3, 5 [WILLIAMS v. TREDEGAR 
TRON AND COAL Co., Lrp.] ~~ — 
, Widow’s claim on workman’s 
death—Certificate by medical referee nega- 
tiwing scheduled disease—Conelusiveness 
against dependants—Workmen’s Com- 
pensation Act, 1925 (ec. 84), s. 43 (1) (f) 
[HUXLEY v. WHARNCLIFFE WoOoDMOOR 
COLLIERY Co., Lrp.} a ae a 
Silicosis — Application of scheme — 
Matters for consideration — Authorisation 
by employers of process employed — 
Whether workman employed in the process 
—Various Industries (Silicosis) Scheme, 
1931 (S.R. & O., 1931, No. 242), para. 





2 (viii) (ce) [BROWNSWORD »v. LEY’s 
MALLEABLE CastTING Co., LTD.].. * 
Wage-earning capacity — Use of 


knowledge of local conditions by arbitrator 
[REYNOLDS v. LLANELLY ASSOCIATED 
TINPLATE Co., Lrp.] a 
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CORRIGENDA 


53. THYNNE tv. SALMON. Line E.5: for * entirely ’’ read “* hardly.” 
113. Re CRAWSHAY. Line H.6: for “ first testator” read “ Mrs. Williams.” 


139. MANN v. PHILLIPS. Lines G.1 and 2: for the words as printed read “ the writ. You will then 
have to re-serve the writ, and, if the defendant makes default in appearance, you will have to re-file 
the statement of claim.” 


140. REYNOLDS v. LLANELLY ASSOCIATED TINPLATE Co., LTD. Names of counsel should read 
“* Scholefield Allen, K.C., and Ithel Davies for the workman. Dare and Wallis-Jones for the 
employers.” P. 145, Line C.: for “ Appeal dismissed” read “‘ Appeal allowed.” 


254. Re CoGHILL. Counsel: for “‘ D. H. Cohen” read “ Victor Coen.” 

500. Re GEE. Counsel: after “ Armstrong Cowan” read “ and Charles Emanuel.” 

562. PEGLER v. RAILWAY EXECUTIVE. Line 1: for “ Jan. 1, 1940” read “ July 1, 1940.” 
584. Re BLANDY-JENKINS (deceased). Counsel: for “ J. H. Lazarus’’ read “ R.-§. Lazarus.” 


748. MORRIS v. MINISTER OF PENSIONS. Line G.4: delete the words “and no layman.” Line 
G.5: after the words “ medical practitioners, and ’’ read “‘ a layman. The chairman... .” 


. 839. Intston & Rosson, Lp. v. SmiTH. Line E.4: for ‘‘sub-s. (1) (i)’’ read ‘‘sub-s. (3) (i).” 


938. Line 5: delete “ other being the ”’ 
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PALSER v. GRINLING. 
PROPERTY HOLDING CO., LTD. v. MISCHEFF. 


} [House or Lorps (Viscount Simon, Lord Thankerton, Lord Porter, 


Lord Uthwatt, Lord MacDermott), June 9, 10, 13, 16, 17, 19, 20, 27, 30, 
December 19, 1947.] 


Landlord and Tenant—Rent restrictions—‘ Bona fide let at rent which includes 


payments in respect of attendance or use of furniture »—‘ Attendance ?— 
“ Furniture ’—‘* Amount fairly attributable to attendance or use of furniture ”’ 
—“ Substantial portion ” of ‘whole rent”’—Rent and M ortgage Interest 
Restrictions Act, 1923 (c. 32), s. 10 (1) (as amended by Sched. I to the Rent 
and Mortgage Interest Restrictions Act, 1939)—Rent and M ortgage Interest 
Restrictions Act, 1939 (c. 71), s. 3 (2) (b). 

By the Rent and Mortgage Interest Restrictions Act, 1939, s. 3: ‘ (2) 
The principal Acts shall not, by virtue of this section, apply .. . (6) save as 
is expressly provided in the said Acts, as amended by virtue of this section, 
to any dwelling-house bona fide let at a rent which includes payments in re- 
spect of board, attendance or use of furniture...’ By the Rent and Mortgage 
Interest Restrictions Act, 1923, s. 10 (as amended by sched. I to the Act 
of 1939): ‘‘(1) For the purposes of s. 3 (2) (b) of the Rent and Mortgage 
Interest Restrictions Act, 1939 . . . a dwelling-house shall not be deemed 
to be bona fide let at a rent which includes payments in respect of attendance 
or the use of furniture unless the amount of rent which is fairly attributable 
‘to the attendance or the use of the furniture, regard being had to the value 
of the same to the tenant, forms a substantial portion of the whole rent.” 

In the phrase “ bona fide let at a rent which includes payments in respect 
of board, attendance or use of furniture,” “bona fide”’ governs all the 
words which follow, and the phrase amounts to a stipulation that the ront 
to be paid genuinely includes payments in respect of board, attendance or 
use of furniture. 

““ Attendance ’”’ means service personal to the tenant performed by an 
attendant provided by the landlord in accordance with his covenant for 
the benefit or convenience of the individual tenant in his use or enfoyment 
of the demised premises. Services common to others (e¢.g., heating of 
communal water supply or the provision of a porter or a housekeeper for a 
block of flats) will not constitute attendance, but a covenant by the landlord 
to supply someone to carry coals up to a flat or refuse down from it, or to 
provide a house-maid or valet to discharge duties in connection with the 
flat, is a covenant to provide attendance. 

Dictum of Lorp GREENE, M.R., in Engvall v. Ideal I’lats, Ltd. ( [1945] 
1 All E.R. 233) approved. ; 

A tenant who has contracted to pay rent for attendance which the 
landlord covenants to supply cannot reduce the proportion of the rent 
fairly attributable to such attendance by saying that, though he is entitled 
to have it, he does not want it. 


] 
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“Furniture ” has a statutory meaning which cannot. be extended by @ 
stipulation in the lease, and consists of articles in which the landlord. has a 
proprietary interest. They must be commonly regarded as “ furniture, 
and loose articles so regarded will be within the statutory meaning. If, 
however, the articles are fixed to the fabric of the demised premises, they 
should be regarded as part thereof unless-they can be detached without 
appreciable damage to or alteration of the fabric or themselves. “ Use*of 
furniture ” in s. 10 (1) of the Act of 1923 refers to articles provided solely 
for the use or enjoyment of the dwelling in question. Articles provided 
in common halls for the use of all the tenants in a block of flats are ex- 
cluded. 

In the phrase ‘‘ amount of rent which is fairly attributable to attendance 
or the use of furniture, regard being had to the value of the same to the 
tenant,’’ the words ‘‘ amount of rent ’’ are equivalent to ‘“‘ the portion of 
the whole rent,” and the words ‘“‘ of the same ”’ refer to the attendance or to 
the use of furniture or to both when both are provided. ‘‘ Tenant ”’ refers 
to the actual tenant whose lease is under examination, not to the average 
or normal tenant of that class of property. The judge of fact should 
take the furniture in the state that it is, and fix a fair rental for it. having 
regard to its value to the tenant, but such value is not to govern the cal- 
culation absolutely. ‘‘ The amount of rént fairly attributable” is not 
necessarily the amount actually attributed in the lease. It will depend 
on a number of considerations of which the chief is that, if and so far as 
the landlord does not provide furniture which the tenant would normally 
require to use, the tenant would have to provide it himself., It is the value 
to the tenant of the landlord’s covenant which mainly controls the figure 
to be arrived at, and not the cost of the furniture to the landlord, although 
the latter may also be relevant. 

What is a “‘ substantial portion” of the whole rent must be left to the 
discretion of the judge of fact in each case, the onus being on the landlord. 
It must be a considerable part of the whole contractual rent, ¢.e. mord 
than just enough to avoid the de minimis principle. Where payments 
are made both in respect of attendance and of the use of furniture, the 
better construction of s. 10 (1) of the Act of 1923 appears to be that the 
payments should be added together to determine whether the total forms 
a “substantial portion ’’ of the whole rent. 

“Whole rent ’’ means the entire contractual rent payable by the tenant, 
including the rates if the landlord pays them. 

Decisions of the Court of Appeal ( [1946] 2 All E.R. 287, 294), affirmed. 

[As To DwELLInG-HousES LET at A RENT INCLUDING ATTENDANCE AND USE OF 
FURNITURE, see HALSBURY, Hailsham Edn., Vol. 20, p. 314, para. 370; and ror 
Cases, see DIGEST, Vol. 31, pp. 559-561, Nos. 7068-7084.] 
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273; 174 L.T. 181; Digest Supp. 
APPrALS by the plaintiffs (tho landlords) 
In i ae v. Grinling tho landlord dem 

year a flat together with the use in common with the landlord and 

' er 
authorised by the landlord of its entrance hall, staircases, landings and shi aac 
Jeading to the demised premises and the passenger lift in the building. The 


from decisions of the Court of Appeal. 
ised to the tenant for a term of one 
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a ee to keep the entrance hall, staircases and passages of the 
g clean and the lift in working order, and also to provide and maintain 
a supply of hot water. By the general regulations, by which the tenant agreed 
to be bound, the main entrance door was in chargo of the resident porter, any 
goods and parcels for the tenant were in the first instance to be delivered to the 
resident housekeeper to whom the tenant was to detail all orders for trades- 
p®ople, and all coal required was to be sent to the tenant’s flat by the resident 
porter, who would also empty and return the receptacle provided by the tenant 
for refuse.- In his defences to a claim for possession by the landlord on expiry 
of the lease the tenant pleaded that the flat was a dwelling-house to which 
the Rent Restrictions Acts, 1920-1939 applied. Lorp Gopparp, C.J., who tried 
the case on Mar. 15, 1946, and the Court of Appeal ( [1946] 2 All E.R. 287) 
decided that the flat was not bona fide let at a rent which included payment 
in respect of attendance so as to take the flat outside the Acts. The House 
of Lords now affirmed the decision of the Court of Appeal. 

In Property Holding Co., Lid. v. Mischeff, the landiords let a flat to one Trevor 
for 14 years from Mar. 25, 1937. Under licence from the landlords, Trevor sub- 
let the flat for 1 year from Mar. 25, 1942, with an option to a sub-tenant (the 
respondent, Mischeff), to continue for a further period of 1 year, 6 months, from 
the expiry thereof. Pursuant to a provision in the lease, Trevor gave notice 
determining his term on Mar. 25, 1944, but, by a deed dated Oct. 18, 1943, 
his tenancy was extended to Sept. 29, 1944. The sub-tenant contended that 
as a result of the exercise by him of his option to continue the tenancy which 
he held from Trevor, coupled with Trevor’s subsequent exercise of his option 
to determine his lease, the sub-lease operated as an assignment to the sub- 
tenant of Trevor’s lease. The House of Lords held that there was no substance 
in this contention. a 

The sub-lease, which was, with minor amendments, a verbatim reproduction 
of the head-lease, provided, that Trevor leased to the sub-tenant the flat together 
with a right to use in common with other persons the passages, stairs and doors 
of the said building, and the lifts. The lessor covenanted to cause to be lighted 
the staircase, etc., and cause it to be kept cleaned, but was not liable to remove 
any litter caused by the sub-tenant. He also undertook that there should be 
provided a resident porter and to use his best endeavours to procure the main- 
tenance of a hot water supply and central heating system. The porter was to be: 
under no obligation to furnish attendance to occupiers for their private con- 
venience. Certain articles, including a kitchen cabinet, refrigerator, medicine 
chest and linoleurn, were provided in the fiat and in the common halls, etc., 
there were carpets, window hangings and a settee. The landlords claimed 
possession on the ground that their lease to Trevor had expired on Sept. 29, 
1944, but the House of Lords held affirming a decision ( [1946] 2 All E.R. 294) 
of the Court of Appeal by which an order of Henn Cottins, J. ( [1946] 1 All E.R. 
406) was reversed that any payment that the rent included.in respect of attend- 
ance and use of furniture did not form a substantial portion of the whole rent 
so as to exclude the operation of the Rent Restrictions Acts. 


Sir Valentine Holmes, K.C., and James MacMillan for the appellant, Palser. 

Sharp, K.C., A. Karmel and Denis Murphy for the respondent, Grinling. 

Sir Valentine Holmes, K.C., J. Scott Henderson, K.C., and R. Stock for the 
appellants, the Property Holding Co., Ltd. 

Raeburn, K.C., and C. Hackforth-Jones for the respondent, Mischeff,, 


The House took time for consideration. ; 


° 

Dec. 19. VISCOUNT SIMON : My Lords, these two appeals were heard 
together. Both appeals involve the construction and application of certain 
provisions of the Rent Restrictions Acts, and especially of s. 3 (2) (6) of the 
Rent and Mortgage Interest Restrictions Act, 1939, and s. 10 (1) of the Rent and 
Mortgage Interest Restrictions Act, 1923, as amended by sched. I to the said 

Act of 1939. Section 3 of the Act of 1939 provides : 
(2) The principal Acts (7.e., the Rent and Mortgage Interest Restrictions Acts, 1920- 


i i i i ly provided 
1938) shall not, by virtue of this section, apply . . . (b) save as is expressly p 
ie the said Acts ‘i amended by virtue of this section, to any dwelling-house bona fide 
let at a rent which includes payments in respect of board, attendance or use of furniture 
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Section 10 of the Rent and Mortgage Interest Restrictions Act, 1923, as amended, 
provides : 

For the purposes of para. (b) of sub-s. (2) of s. 3 of the Rent and Mortgage Interest 
Restrictions Act, 1939 (which relates to the exclusion of dwelling-houses from the 
principal Act [the Act of 1920] in certain circumstances), @ dwelling-house shall “not 
be deemed to be bona fide let at a rent which includes payments in respect of attendance 
or the use of furniture unless the amount of rent which is fairly attributable to the 
attendance or the use of the furniture, regard being had to the value of the same to 
the tenant, forms a substantial portion of the whole rent. ‘ 


It is convenient also to recite, in connection with the second appeal, the Increase 
of Rent and Mortgage Interest (Restrictions) Act, 1920, s. 15, which provides : 

(3) Where the interest of a tenant of a dwelling-house to which this Act applies is 
determined, either as the result of an order or judgment for possession or ejectment, 
or for any other reason, any sub-tenant to whom the premises or any part thereof 
have been lewfilly sublet shall, subject to the provisions of this Act, be deemed to 
become the tenant of the landlord on the same terms as he would have held from the 
tenant if the tenancy had continued. 


PALSER v. GRINLING. 

In this appeal, the appellant, Mrs. Palser, is the owner of a block of flats 
known as Chantrey House, Eccleston Street, in the county of London, and by a 
lease in writing dated Feb. 16, 1944, she demised to the respondent for a term 
of one year from Mar. 25, 1944, at a yearly rental of £175, payable quarterly, 
a flat numbered 13, situated on the fourth floor of the said block of flats. Flat 
No. 13 contained a sitting room, bedroom, kitchen and bathroom. The lease 
contained (inter alia) the following provisions :—(1) By cl. 1 the appellant 
demised to the respondent the said flat ‘‘ together with the use in common 
with the landlerd and persons authorised by her of the entrance hall staircases 
landings and passages leading to the demised premises and the passenger lift 
in the said building subject to the regulations in regard to such user set forth 
in the schedule.” (2) By cl. 2 the respondent covenanted (inter alia) to ‘ observe 
and strictly conform to such general regulations governing all flats in the said 
building as may from time to time be adopted by the landlord.” (3) By cl. 3 
(A) the appellant covenanted (inter alia) to.‘ keep the entrance hall staircases 
and passages of the said building clean and the lift leading to the demised pre- 
mises in working order ’’ and subject to certain conditions to “ provide and 
maintain a supply of hot water for reasonable domestic purposes ” with a pro- 
viso that the appellant should ‘‘ have complete discretion with regard to the 
appointment discharge or removal of any staff including that of a hall porter 
employed for the performance of the said services.” (4) By cl. 3 (B) the appellant 
covenanted to “ pay all general and water rates payable in respect of the demised, 
premises.” If the rates were increased during the tenancy, the respondent, 
covenanted to “pay such sum by way of additional rent as shall be 
equivalent to the amount of such increase.” (5) The general regulations 
referred to were appended to the said lease and included the following :— 


(1) The main entrance door of the building shall be in charge of the resident porter 
or other person deputed by the landlord . . . (5) Any goods or parcels to be delivered 
to the tenants shall in the first instance be delivered to the resident or other house- 
keeper on the premises to whom the tenants shall detail all orders for communications 
to the tradespeople . . . (6) All coal required by the tenants shall be sent up to the 
flats before 10 a.m. by the resident porter or such person as the landlord may instruct. 
Any refese from each flat shall be placed in a suitable receptacle to be provided by 
the tenant which will be emptied and returned by the said porter or such other person 


as ee landlord nfay instruct and no such receptacle shall be allowed to remain outside 
any flat. 


The appellant commenced proceedings by a specially indorsed writ of summons 
issued on Apr. 30, 1945, and by her statement of claim thereon claimed. Possession 
of the said flat on the ground that the term of one year for which the appellant 
had demised it to the respondent had expired on Mar. 25, 1945. By her defence 
and counterclaim, the respondent pleaded that the said flat was a dwelling-house 
to which the Rent and Mortgago Interest Restrictions Acts, 1920-1939, applied. 
Tho respondent also counterclaimed £88 14s. 6d. as being rent paid above the 
standard rent. By her reply, the appellant pleaded that at all material times 
the said flat was bona fide let at a rent which included payment in respect of 
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attendance ard that the payment fairly attributable to the attendance, regard 
being had to the value of the same to the respondent, formed a substantial 
portion of the whule rent. 

This first casc, thervfcre, depends on the appellant’s contention that tho rent 
included such payment in respect of “ attendance ” as.took the flat outside the 
Rent Restrietions Acts. No question cf “furniture” is involved. If this 
emtention failed it was not in dispute that the respondent would also succeed 
on her counterclaim. Both Lorp GODDARD, C.J., who tried the case, and the 
Court of Appeal (Morron, SoMERVELL and AsquiruH, L.JJ -) decided that the 
appellant’s contention failed. 


PROPERTY HOLDING CO., LTD. v. MISCHEFF. 


In this appeal, the appellants, Property Holding Co., Ltd., are the owners of 
a block of flats known as Albion Gate, Hyde Park, in the county of London. 
By a lease in writing dated Jan. 27, 1937, the appellants demised to one Trevor 
at a yearly rental of £275, with the addition of £1 6s. 3d. per quarter in respect 
of the basic charge for electricity for the said block of flats, from Mar. 1 to OAs. 
1937, and thence for a term of 14 years a flat numbered 19 (hereinafter called 
“ the said flat ’’) situate in the said block of flats. It is alleged by the appellants 
that the rent included payments in respect of attendance and use of furniture 
forming a substantial portion of the whole. Flat No. 19 is on the ground floor, 
and contains two sitting rooms, three bedrooms, a kitchen and two bathrooms. 
By a licence dated May 5, 1942, the appollants granted to the said Trevor licenco 
to underlet the said flat to tho respondent for a term of 24 years from Mar. 25, 
1942, with the option on the part of the sub-lessee to determine the tenancy at 
tho end of the first year. By an agreement under seal dated June 26, 1942, 
the said flat was sub-let to the respondent by Trevor for a term #f 1 year from 
Mar. 25, 1942, with an option to the respondent (which was exercised) to con- 
tinue for a further period of 1 year and 6 months from the expiry thereof ata 
yearly rental of £275 with the addition of the said quarterly basic clectricity 
charge. Tho period for which the sub-lease was granted did not in form corres- 
pond with the period authorized by the licence, but it was not suggested that 
the granting of the sub-leaso was not duly authorized by the licence. Pursuant 
to a provision of his said lease from the appellants, Trevor gave a notice de- 
termining his said term on Mar. 25, 1944. By a deed dated Oct. 18, 1943, 
Trevor’s tenancy was extended to Sept. 29, 1944, at a yearly rental of £375 
with the addition of a payment of £6 4s. 4d. per annum in respect of the basic 
electricity charge of the said block of flats. The respondent contended that as 
a result of (a) the exercise by him of his option to continue the tenancy which 
he held from Trevor—which had tho result that his term would not expiro 
till Sept. 25, 1944—coupled with (6b) Trevor’s subsequent exercise of his option 
to determine his lease—which had tho result that Trevor’s leaso determined 
on Mar. 24, 1944—the sub-lease to the respondent operated as an assignment 
to the respondent of the lease to Trevor. If the respondent was right in this, 
tho year as at which tho furniture should be valued would be 1937 and not 1942. 
But there is no substance in this contention. At the date of the transaction 
with the respondent, there was vested in Trevor a term which extended to March 
1951, and, therefore, left him a reversion expectant on the respondent's sub- 
tenancy, whether or not the respondent exercised his option to continue his 
tenancy. The respondent, therefore, duly becamo sub-tonant of eee 

The sub-demise by Trevor to the respondent included exactly the sae) 
property as was included in the head-leasc, the articles referred, to in the sub- 
lease as “ landlord’s fixtures ’’ being the same as those to which that term was 
applied in the head-lease. Subject to some verbal adaptations, to the pete 
in the period, and to one immaterial excoption, the sub-lease De asap verbatim 
the language of the head-leaso. The following terms of the sub-lease a 
material :—(1) By el. 1 Trevor leased to the respondent tho said flat Hen aa 

ith the use of the landlord’s fixtures therein and together also with tho right o 
“smelly i by the 1 and all persons authorised 
concen ptcoeaianeld cer ahd os “as sai i Beevehonay 4 the eros at all times 

im in common with all other person 0 | ate 
shawty through tho passages stairs ars of a ayia trays ee pties 
the same persons in common aforesaid of the li i 

oe peer iee also with all privileges and appurtenances to the said, flat bolonging 
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appertaining. 2) By cl. 3 of the lessee’s covenants the respondent agreed 
enue ould at as sud or sooner determination of the said term peaceably 
yield up the said flat and the landlord’s fixtures including those set forth _ 
sched. I hereto and the appurtenances thereto to the lessor.” (3) By cl. 2 of the 
lessor’s covenants, the lessor covenanted to ‘‘ pay or cause ‘to be paid all out- 
goings taxes and assessments charged upon o¢ in respect of the premises ee: 
demised (excepting any charge for gas or electricity current used in the sai 
flat which the lessee shall pay to the proper authorities). (4) By el. 3, the 
lessor covenanted, to : 

. . . cause to be lighted the staircase and landing of the said building and will at 
all times cause the same to be kept properly cleaned and swept but shall not be liable 
to remove any litter or dirt caused by the lessee and the lessor also undertakes that 
there shall be provided a resident porter and that he will use his best endeavours to 
procure that maintenance at all reasonable hours of an available supply of hot water 
for domestic purposes and also during the period from Sept. 30 v9 May 1 in every 
year for the central heating apparatus. 


(5) By sched. II, cl. 3, it was provided that : : 

. . the lessor shall not be held responsible for any act committed by the porter 
or any person acting under him and the porter shall be under no obligation to furnish 
attendance or other use of his services to occupiers for their private convenience. 

(6) By sched. II, cl. 8, it was provided that : 

. all services (other than as aforesaid) rendered to the lessee by the porter shall 
be considered as rendered by him as the servant of the lessee and the lessor will not 
be responsible for the same or any consequence thereof. 

The appellants commenced proceedings by a specially indorsed writ os sum- 
mons issued on Oct. 9, 1944, and by their statement of claim thereon claimed 
possession of the said flat on the ground that their lease to Trevor had expired 
on Sept. 29, 1944, and mesne profits at the rate of £375 per annum from Sept. 
29, 1944. By his defence, delivered on Nov. 7, 1944, the respondent pleaded 
(inter alia) that the flat was controlled in accordance with the provisions of the 
Rent and Mortgage Interest Restrictions Acts, 1920 to 1939, and that the 
respondent continued in possession of the said flat as a statutory tenant. The 
action was tried before HENN Coxuins, J., when the appellants proved certain 
facts and advanced certain contentions as follows :—(1) That the said flat while 
let to the respondent contained, the following articles which were provided oy 
the appellants, such articles being in 1942 of the respective values hereinafter 
set out :—a kitchen cabinet, £45; a refrigerator, £80’; linoleum in the kitchen, 
the bedrooms, the lobby and the maid’s bathroom, £42; rubber floor covering 
in the principal bathroom and a mirror in the cloakroom, £8 ; a fitted medicine 
chest in the principal bathroom, £20. (2) That the halls, landings and staircases 
in the said block of flats over which the respondent had, together with persons 
authorised by him the right to ingress and egress, were furnished with the follow- 
ing articles provided by the appellants, which were of the respective values in 
1942 as hereinafter set out :—carpets, £1,320; thick underfelt, £120; window 
hangings and pelmets, £288; a settee in the entrance hall, £30. (3) That the 
occupants of 24 flats had the use of the articles last referred to. It was contended, 
that, if the value of these articles was to be spread over the 24 flats, the fair 
proportion of the value of such articles attributable to flat No. 19 sub-let to the 
respondent was £73. (4) That, having regard to depreciation, a proper annual 
charge, in respect of the said articles in the said flat and in the aforesaid common 
parts was 15 per cent. (5) That in the premises, a proper notional rent for flat 
No. 19 in respast of the said articles in the flat and of the suggested fair propor- 
tion of the articles in the common parts was about £45 per annum. (6) Thai 
every room in the said flat was equipped with ample points for electric power. 
(7) That the reception room in the said flat was fitted with coal fires. (8) That 
coal for the said fires could be stored in the basement of the said block of flats 
and would be delivered to individual flats by the head porter provided and paid 
by the appellants. (9) That for the 24 flats aforesaid the appellants provided a 
heads porter living on the premises and two other porters on duty all day from 
about 8.30 a.m. until about 8.30 p.m. (10) That the said porters called taxis, 
helped with tenants’ luggage, received and delivered parcels, adjusted radiators 
when necessary, took messages and were available for the convenience of the 
tenants. (11) That the appellants provided fuel for the water central heating 
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systems at a cost of £ i . 
Pees shat tie on. in respect of the said block of flats. It was 
suiuen. (12) That tho ap ele ion es ibutable to the said flat was £20 per 
ea teadienk Yentine ices - ia sent stokers for the maintenance of the 
Reaebirianis «Te wae: contentat pee Mi 90 per annum in respect of the said 
eee on £16 et pana > sey proper proportion attributable to the 
cl@aning the staircase, the back ded ans pis ev cabeaa poe i 
bins to the yard from whence the local a : or removing the tenants’ 
a ere be : uthority collected them. (14) It was 
cee yers caidas was ei0'oer eabem (ie) Tht io 
appellants provided a passenger lift in GAO ee escnae ae 
and one hydraulic lift at the back of the said bk eae OTH Pee eaten ia 
provided an internal telephone to each flat 2 edd se sat he ae 
the tenants to communicate with the porters if they should require eee S a 
(17) That there was in addition a main telephone in the hall. (18) It was eat hei 
that the proper proportion of the cost of cleaning materials, lift maintena Ke ae 
telephone attributable to the respondent’s said flat was £10 per meee (19) 
That the appellants provided and maintained a refrigerating plant from which 
the refrigerator in the respondent’s said flat was run. (20) That the appellant 
maintained at the back of the said block a garden and, that the proper each 
of the cost of upkeep of the garden and of sundries attributable to the respond- 
ent’s said flat was £2 per annum. (21) It was contended that the proper ac or- 
tion of the cost of providing the matters referred to in paragraphs (8) to (20) 
inclusive attributable to the respondent’s said flat was £52 per annum. (22) 
That the appellants paid the rates of the said flat, amounting to £73 per annum 
I have already referred to the circumstance that the sub-lease to the respondent 
embraced exactly the same subject-matter as the lease to Trevor and that the 
lease and the sub-lease were in substantially identical terms. “These circum- 
“erie were not rolied on by the respondent as a ground for distinguishing 
rout v. Hunter (1) and it was not contended that in the light of ss. 12 (6) and 
15 (3) of the Act of 1920 it was the tenancy to Trevor and not the sub-lease to the 
respondent which was the material tenancy to be considered. I express no 
opinion on the question whether that contention might have succeeded. The 
point was not raised, and in the circumstances the case must be dealt with on 
the footing that the sub-lease was the material tenancy. 

In this second case, therefore, the matters to be determined arise from the 
appellants’ contention that the rent included such payments in respect of (a) 
attendance or (b) use of furniture as formed a substantial portion of the whole 
rent and thus took the flat outside the Rent Restrictions Acts. The language of 
s. 10 of the Act of 1923 raises some doubt in cases where a payment for attendance 
and a payment for the use of furniture are both included in the rent. Should the 
two payments be added together in order to determine whether the total forms a 
substantial portion of the whole rent, or should each payment be so tested in turn ? 
For example, if. the figure fairly attributable to attendanco was £20 and the figure 
fairly attributable to the uso of furniture was £25, would the matter be disposed. 
of by saying that neither of these figures formed a substantial portion of the whole 
rent, or would the proper question be whether, when tho two figures were added 
together, £45 formed a substantial portion of the whole ? The latter appears to 
be the better construction, for the section calls for the determination of ono 


amount even though both clements are present. 
> 





Taking these two cases as examples of the difficulties which. ariso in construing 
and applying the sections sect out at the boginning of this opinion, it appears that 
there are six questions with which it is useful to deal. 

(1) What is the meaning of the phrase ‘‘ bona fide let at a rent which includes 
payments in respect of board, attendance or use of furniture”? In my opinion 
“ bona fide”’ in this phraso governs the whole of the words which follow. The 
words amount to a stipulation that tho rent to be paid genuinely includes pay- 
ments in respect of board, attendance or use of furniture. Tho Act is not to be 
evaded (as SHEARMAN, J., pointed out ( [1922] 2 K.B. 59) in Nye v. Davis (2) ) 
by a merely colourable use of words which do not correspond to what is really 
provided. Of course, 50 far as rogards attendance or use of furnituro, tho further 
test imposed by s. 10 (1) of tho Act of 1923 is also imposed. 
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(2) What is attendance ? It means service personal to the tenant perlorieente 
an attendant provided by the landlord in accordanc® with his covenant for the 
benefit or convenience of the individual tenant in his use or enjoyment of the 
demised premises. -“‘ Service’ is a wider word than attendance. Pe aml 
being personal in its nature, may be dispensed with by an individual tenant a 
his pleasure, though it is not on that account excluded. from what the tenant 
pays for when the landlord has covenanted to supply it, but services commen 
to others (e.g., the heating of a communal water supply, or the cleaning of 
passages, halls, etc., outside the demised premises) will not constitute attendance. 
It follows from the above that a landlord’s covenant to supply someone to carry 
up coals to a flat or to carry down refuse from the flat is a covenant to provide 
attendance. Similarly, the provision of a house-maid or valet to discharge duties 
in connection with the flat would be the provision. of attendance, but a covenant 
by the landlord to provide a resident porter or house-keeper for @ block of flats 
would not. In this last connection it might be well to point out that in the 
English language ‘‘ porter ” is not one word, but two distinct words—two words 
of the same sound and spelling, but of different meaning and derivation, which 
may be confused. Sometimes ‘‘ porter’ means a door-keeper or janitor, and is 
derived through mediaeval French from the Latin noun porta. The porter in 
Macbeth, or Cerberus as the porter of Hades, was'a porter in this sense. The 
second word means someone who carries things (e.g., a railway porter) and is 
derived from the Latin verb portare. There can be no doubt that the “ porter ” 
often to be found at the entrance of a block of flats is a porter with the first 
meaning, in the absence of a special covenant by the landlord that the porter 
shall carry things. It may be that on occasion he does some carrying for tenants, 
but, unless this is provided in the lease, he does this, not because the landlord 
has covenanted to provide a person to carry, but as a private service for which 
he may reasonably expect from time to time some private remuneration. In 
Mischeff’s case, the position of the porter when rendering services to the lessee 
is put beyond doubt by sched. II to the lease quoted above, for this provides 
that the porter shall be under no obligation to furnish attendance or other use 
of his service to occupiers for their private convenience, and that service rendered 
to the lessee by the porter shall be considered as rendered by him as the servant 
of the lessee. The porter of a block of flats, therefore, does not provide ‘‘ attend- 
ance’ in respect of which payment is included in the rent unless the landlord 
covenants that he shall render personal service to the tenant involving attendance 
at the individual flat. The above view of the meaning of the word ‘‘ attendance ”’ 
in the statute is in accord with what was said ( [1945] 1 All E.R. 233) by Lorp 
GREENE, M.R.., in Engvall v. Ideal Flats Limited (3), approving Nye v. Davis (2), 
King v. Millen (4) and Wood v. Carwardirie (5). 

(3) What is the meaning of ‘furniture’? This is not an easy question to 
answer with precision, and it is well to clear the ground by some preliminary 
observations. Inasmuch as the question involves the interpretation of the rele- 
vant enactments, the first comment to be made is that the terms of the contract 
of tenancy are not conclusive as to the proper application of the term—that is 
to say, “furniture” has a statutory meaning, and that meaning cannot be 
extended merely because the landlord stipulates in the lease that certain things 
are to be regarded as “‘ furniture” when, in fact, they do not fall within the 
proper interpretation of the word. Secondly, “ furniture” must, of course, 
consist of articles in which tho landlord has a proprietary right as against the 
tenant. Thirdly, the expression “ uso of furniture” in s. 10 (1) of the Act of 
1923 refers to articles provided for the use or enjoyment of the dwelling in 
question. Articlés provided for the use or enjoyment of places outside the demise, 
such as halls and passages used in common with other tenants in a block of flats, 
are excluded. Proceeding from this basis, it is further to be observed that s. 
10 (1), so far as it refers to rent for the use of “ furnituro,” plainly contemplates 
that the whole rent paid is divided, actually or notionally, into a portion which 
is ront for tho dwelling-house itself and another portion, which must be sub- 
stantial, which is rent fairly attributable to the uso of “ furniture.” * Furniture,” 
thorefére, in the section, cannot include anything which is already paid for by 
the portion of the rent attributable to the dwelling-house itself; otherwise 
ta df nn a pro tanto, & payment twice over for the same things. It follows 

iving at what is ‘‘ furniture ”’ for this purpose it is necessary to exclude 
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articles which, a » beginni = 

house itself. 'A furthor necessary tone nse, Constituted part ae. 
or enjoyment of the dwelling-house, only those which Cs ing ip ea 
rently regarded as ‘‘ furniture ” can rank as such. The sel ean re ee ail 
“pee is eolgaee call ames setae haa © modern bath fitted. into 
are examples of what ie aed Eg sae Pe cata aa aie bis 
eAjoyment of the premises, but today no one would rr Seer states cites 
as a piece of furniture. It was otherwise with the old-fashioned bath tub Pal Tas 
and chairs, of course, are “ furniture,”’ but a corner seat fixed solidly init = 
corner and forming in fact part of the building would not be. In at saa 
articles of ‘ furniture ” are loose and can be moved about : cf. the Heatanien 
of meubles from mobilia. But this is not always so, and the main difficult in 
arriving at a precise interpretation of the statutory expression arises aires 
article is in some degree attached to the premises. The problem in this latter 
case was much discussed in the Court of Appeal in Gray v. Fidler (6) where 
MacKinnon and pu Parca, L.JJ., differed from the minority judgment of 
Lorp GREENE, M.R. Lorv GREENE would have resolved this difficulty by 
excluding from “ furniture’ all fixtures that would pass with the demise, and 
on this basis he would have regarded as part and parcel of the dwelling-house 
not only such features of the design of the premises as fitted wardrobts and fitted 
bed-cupboards, but also such articles as electric-light fittings with their shades 
and lamps. MacKrynon and pv Parca, L.JJ., on the other hand, refused to 
accept the proposition that fixtures (in the sense of things affixed to the freehold) 
could not be furniture for the purposes of the section or to regard movability 
as in itself a test. They considered that “ furniture,” in the statutes under dis- 
cussion, must be given its ordinary popular meaning and, in the result, they 
held that fitted wardrobes and bed-cupboards as well as other ob jécts, apparently 
more readily detachable, were “‘ furniture.” In my opinion the correct view 
of the requirements of s. 10 (1) does not precisely correspond with either the 
majority or the minority view in Gray v. Fidler (6). As Lorp GREENE, M.R., 
points out ( [1943] 2 All E.R. 295) “in the devolopment of constructional 
technique many articles which formerly used to be provided as furniture by the 
tenant have become part of the fixed equipment provided by the landlord.”’ 
In seeking where to draw the line between tho fabric of tho building and its 
furniture for the purposes of the section it is difficult to suppose that the legis- 
lature intended to marshal as furniture objects—such as built-in wardrobes 
and cupboards—which, though performing the functions of conventional fur- 


niture, could only be detached at the cost of altering the design or arrangement 


of the building or of appreciable damage to it or themselves. Nor is it easy to 
think that “ furniture ’’ can include a fixture which on detachment becomes so 
altered as to lose the utility it previously possessed, as, for example, a table 
affixed to the wall and depending for support on a wall bracket. On the other 
hand, however, it is no less difficult, having regard to the obvious intendment of 
the section, to suppose that the legislature in speaking of the “‘ use of furniture ” 
meant to recognise the law of real property to the extent of excluding from 
“furniture” each and every fixture whatever the nature and degree of its 
attachment. In my opinion, the true view is that articles bolonging to the 
landlord otherwise entitled to rank as “ furniture ”’ for the purposes of s. 10 
should, if affixed to the fabric, be regarded as part thoroof if they cannot be 
detached without appreciablo damage to or alteration of the fabric er them- 
selves. Otherwise they should be regarded as furniture. To sum up, the first 
question is whether the articles in question are commorly regarded as 
“furniture ’’; if so, loose articles are necessarily included in the expression, 
while articles which are not loose will or will not be furniture according to the 
nature and degree of attachment as above indicated. 

(4) Now comes the question how to arrive at “the amount of rent which is 
fairly attributable to attendance or the use of furniture, regard being had to the 
value of the same to the tenant.” It is convenient, first, to observe that the 
“amount of rent ”’ is equivalent to ‘the portion of the whole rent.” ‘* Of the 
same ”’ refers to the attendance or to the use of furniture or to both together when 
both are provided. A question of some difficulty arises as to the moaning of 
‘*the tenant.’”’ Does tho expression refer to the particular individual whoso 
lease is in question, or does it refer to the average or normal tenant of that 
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class of property ? I think the phrase refers to the actual tenant whose lease is 
under examination. It is the analysis of the particular transaction to which he 
is a party that is the subject-matter of the inquiry. It is the value to him (and 
included in that value is the fact that he may assign or sub-let) which must be 
taken into account, but, in taking this view, it is of the utmost importance to 
observe that the section directs that ‘“ regard shall be had ”’ to the value to the 
tenant and not that the value to such tenant is to govern the calculation absolut®- 
ly. In the recent case of Newport Borough Council v. Monmouthshire County 
Council (7) where this same phrase, “ regard shall be had to,’’ fell to be inter- 


preted, I pointed out ( [1947] 1 All E.R. 904) that such a direction called for. 


the exercise of a broad judgment and that any arithmetical conclusion was 
qualified by what is deemed to be fair and reasonable. In the present case the 
direction that regard is to be had to the value to the tenant, 1.e., that such value 
must not be overlooked, but must be suitably allowed for, is made clear by the 
main direction that the amount of rent is to be such as “is fairly attributable 
to’ the item in question. Other factors have to be duly weighed and allowed for. 
In some cases the parties to the lease may themselvesshave placed a value on 
various elements which enter into the total rent. Even so, the statement of 
these respective values in the lease is not a conclusive distribution, though it 
may be strong evidence of what the proper distribution would be. Nevertheless, 
the amount to be arrived at is the amount which is “‘ fairly attributable ” to 
the item, not the amount which is actually attributed to it in the lease. The 
phrase ‘‘ having regard to” etc. appears to be introduced in order to exclude 
or discount articles included in the let which are left on the premises by the 
landlord either for his own convenience (for example, as a convenient way of 
storing them without paying a storage charge) or in quantities which, having 
regard to the size of the flat and the tenant’s need for furniture, are greater 
than the tenant wants. If a landlord insists on letting a three-roomed flat with 
the use of a number of chairs and tables in excess of what the tenant of such a 
flat can reasonably need, then the phrase under discussion will limit the let 
to the use of articles to this need. In the same way, the judge of fact may have 
to consider what is the value to the tenant of pictures-which the landlord insists 
on leaving on the walls of the dwelling-house, and what is the amount of rent 
which is fairly attributable to the tenant’s use and enjoyment of them. A 
number of factors may be relevant in arriving at the proper figure and the 
governing consideration is the word “ fairly.”’ The questions involved are to 
be answered by common-sense considerations rather than by any formula which 
can bo laid down by this House. In assessing ‘‘ the amount of rent which is 
fairly attributable ” to the use of furniture, a number of considerations are 
relevant, of which the chief is that if and so far as the landlord does not provide 
furniture which the tenant would normally require to use, the tenant would 
have to provide it himself. It is the value to the tenant of the landlord’s 
covenant to provide furniture which mainly controls the figure to be arrived at, 
and not the cost of such furniture to the landlord, though the latter in many 
cases may also be a relevant factor. If the tenant provided the furniture him- 
self, he would have to suffer the loss due to wear and tear, whereas, if the land- 
lord provides the furniture, the burden of wear and tear (in the absence of an 
express covenant) falls on him. On the other hand, it must not be overlooked 
that when the landlord lets the use of furniture he does not, apart from special 
serene t, undertake to repair it or to renew it from time to time when it becomes 
worn out. If the furniture is not new, what the tenant gets is not more than the 
use of it durings the term for what remains of its life. A table that is ‘on its 
pee nee is mop aan, oe ip op at and the landlord does not undertake 
as ere Spain ai ess a ae Y kee a new table. For this reason, it is in- 
Sua EL Re oe Se x, “ value to the tenant of furniture which has 
Mn eC y used by taking a figure representing the price of 
brand-new furniture at the date of letting. What the judge of fact has to do i 
to take the furniture as it is and to fix a fair rental for it having regard to its 
value,to the tenant, remembering that old furniture wears out ssaties thatt 
new and that the landlord (apart from special covenant) does not undertake te 
repair or renew it. These balancing considerations are not capable of bein 
precisely quantified and the judge of fact has in the end to arrive at a rem 
which he considers in the result fairly allows for the relevant matters to be 
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taken into account. As already observed, an agreement which lists certain articles 
as “ furniture does not prove that they are furniture within the meaning of 
the section. Their nature must be judged, according to the facts and not simply 
by admissions in the documents. Where the word “furniture” is never used 
in an agreement, but the reference in the agreement is to ‘‘ landlord’s 
fixtures, some of which are in an agreed list (as in M ischeff’s case), this does 
net establish that the articles are not furniture. The words of the section have 
to be applied according to their proper meaning and an agreement between the 
parties as to their application in a particular case is not conclusive, though it 
may be some evidence of the fact. 

(5) What does “ substantial portion” mean ? It is plain that the phrase requires 
& comparison with the whole rent, and the whole rent means ‘the entire 
contractual rent payable by the tenant in return for the occupation of the 
premises together with all the other covenants of the landlord. “ Substantial ”’ 
in this connection is not the same as “ not unsubstantial,” 7.€., just enough to 
avoid the de minimis principle. One of the primary meanings of the word is 
equivalent to considerable, solid, or big. It is in this sense that we speak of a 
substantial fortune, a substantial meal, a substantial man, a substantial 
argument or ground of defence. Applying the word in this sense, it must be left 
to the discretion of the judge of fact to decide as best he can according to the 
circumstances in each case, the onus being on the landlord. If the judgment 
of the Court of Appeal in Palser’s case were to be understood as fixing per- 
centages as a legal measure, that would be going beyond the powers of the 
judiciary. To say that everything over 20 per cent. of the whole rent should be 
regarded as a substantial portion of that rent would be to play the part of a 
legislator. If Parliament thinks fit to amend the statute by fixing percentages, 
Parliament will do so. Aristotle long ago pointed out that the degree of precision 
_that is attainable depends on the subject-matter. There is no reason for the 
House to differ from the conclusion reached in these two cases that the portion 
was not substantial, but this conclusion is justified by tho view taken on the 
facts, not by laying down percentages of general application. 

(6) What is the “‘ whole rent’”’ ? As already indicated, it is the entire contractual 
rent payable by the tenant to his landlord. In cases where the landlord covenants 
to pay rates, it would be an error to deduct the rates from the contractual rent 
in order to arrive at the whole rent. Whether the landlord pays the rates or not 
is immaterial in arriving at the whole rent. In Palser v. Grinling, Lorp GoppaRD, 
C.J., deducted the rates (which the landlord had to pay) from the contractual 
rent of £175, but the Court of Appeal rightly corrected this. Morron, L.J., 
said: “‘It is wrong for the judge to deduct the rates from the rent—in cases 
where the rates are paid by the landlord—and then to compare the amount 
of rent fairly attributable to the attendance with the figure so arrived at. The 
section refers to the whole rent, and I think there is clear authority for the 
proposition that in ascertaining the whole rent it is not legitimate to. make any 
deduction on account of rates. See Somershield v. Robin (8).”’ Inasmuch as a 
sum may be a substantial portion of a given figure, though it would not be 
regarded as a substantial portion of a larger figure, this distinction may be 
important in some cases, though it does not seem to make any practical difference 
in the two cases now before the House. 

It now only remains to apply the above propositions and interpretations to 
the two cases actually before us. 


: PALSER v. GRINLING 

In Palser v. Grinling no dispute as to furniture arises, and th only question 
is whether, out of-a total rent of £175, there was a substantial portion paid in 
respect of attendance. Neither the appellant’s covenant to keep the entrance 
hall, staircases and passages clean, nor to keep the lift in working order, nor 
to provide a supply of hot water constitutes attendance. Neither does the pro- 
vision of a resident porter, to be in chargo of the main entrance-door of the flats 
at Chantrey House, constitute attendance on the respondent. The only element 
that can be regarded as attendance is the service of the porter, as stipulated in 
the lease, in carrying up coals to the respondent's flat and in removing refuse 
therefrom. What is the portion of the total rent of £175 which is fairly attribu- 
table to this attendance, and is this portion substantial ? The total remuneration 
received by the porter from the appellant (including the rental value of the flat 


> 
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it ‘ch he was provided) was about £340. The mam duties of the porter a 
peat where As has many things to do throughout the day as hese ee 
of the landlord. The carrying of coal up to the tenants and the Leer: ‘ 
refuse can only be an incident in his maim work. Nevertheless, the evi oa 
offered to Lorp Gopparp, C.J., by the appellant sought to divide the tota 
remuneration received by the porter among the 24 flats and. to treat Mi ws 
pondent as paying for one twenty-fourth of the whole. This cannot be rig “e 3 
it would be regarding the engagement of the porter by the appellant as solely 
for the benefit of the tenants, and as though he had nothing to do except to carry 
up coals and remove refuse. Counsel for the respondent argued that no more 
than £100 out of the £340 could be attributed to the duties in question. Assuming 
this, and dividing the £100 among the tenants in the same proportion as the 
rateable value of the block of flats bears to the rateable value of the flat in 
question, he arrived at something like £2 as the share fairly included in the 
respondent’s rent. Even if the £100 were equally spread among all the flats, 
the respondent’s share would be little more than £4. On either of these 
calculations the figure cannot be regarded as a substantial portion of the total 
rent. Even if £14 was the correct proportion, I should still support the view 
of Lorp GopparD, C.J., that this was not enough to be a “ substantial portion. 
The Lorp CHIEF JUSTICE recognised that the services of the porter were not 
solely for the tenants’ advantage, but he put this on the limited ground that the 
removal of refuse is also to the advantage of the landlord. A broader view is 
fully justified, viz., that the greater part of the services of the porter were 
services rendered to the landlord which did not involve any attendance on the 
tenants at all. On the other hand, the Lorp Cuter Justice, following Engvall 
v. Ideal Flats Ltd. (3), held that, inasmuch as the respondent did not require 
the services of the porter for carrying up coals because she was not using coal 
fires, the portion of the whole rent which was fairly attributable to the porter’s 
attendance for this purpose would be reduced. This does not seem to be the 
case, for the tenant who has contracted to pay rent for attendance which the 
landlord covenants to supply cannot reduce the proportion of the rent fairly 
attributable to such attendance by saying that though he is entitled to have it 
he does not want it. The result in Palser’s case is that the attendance provided 
by the appellant and paid for in the total rent was not such as to make the figure 
which may be fairly attributable to it a substantial portion of the whole rent. 
The appeal therefore fails, and the respondent’s counterclaim succeeds. 


PROPERTY HOLDING CO., LTD. v. MISCHEFF 


In Property Holding Co. Ltd. v. Mischeff the various items claimed to be 
attendance are not “attendance ’’ as above defined at all. They are either 
services rendered voluntarily by the porter, or else services under the lessor’s 
covenant which do not involve personal attendance. There remains the question 
of furniture, as to which some detail is necessary. Applying the principles which 
which have been set out above to the situation disclosed in the evidence, it 
appears that the kitchen cabinet was built into the fabric and constituted 
part of the flat itself. The refrigerator got its necessary electric current through 
a plug in the wall which could be withdrawn without injury. It could thus be 
moved, out of the flat, when the electric plug was withdrawn, as a loose article, 
and the trial judge was justified in regarding it as furniture. The judge has 
taken he same view about the linoleum and rubber floor covering, and though 
the evidence is not entirely clear whether in the present case these were 
detachable (as*they often are), there seems no reason to reject the judge’s view. 
He also treated the fitted medicine chest as coming within the category of 
furniture ; there is not much evidence about it and the decision depends, of 
course, on the facts. In the cireumstances there is no reason to over-rule this 
view. This leaves in the category of furniture articles to which the judge 
attributed the value of £155 in June, 1942. Even if the method followed by 
the trial judge be accepted, 15 per cent. of this is approximately £23, and there 
is n@ reason to disturb the judge’s conclusion that this does not amount to a 
substantial proportion of the total yearly rent of £280 5s. 0d. The result is 
that the appeal in Property Holding Co. Ltd. v. Mischeff should also be dismissed. 

My Lords, my noble and learned friend, LORD UTHWATT, who is unable ta 
be here today, authorises me to say that he concurs in this opinion, 
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LORD THANKERTON : My Lords, I desire to express my concur- 
rence in the reasoning and the conclusions of the opinion just delivered by 
my noble and learned friend on the Woolsack. : 


LORD PORTER : My Lords, I also concur. 


LORD MACDERMOTT : My Lords, I also agree. 
Ro. 9 Appeals dismissed. 
Solicitors : Grifinhoofe cd Brewster (for the appellant Palser); Lipton & 
Jefferies (for the respondent Grinling) ; Markby, Stewart & Wadesons (for the 
appellants Property Holding Co., Ltd.); J. M. Menasse & Co. (for the res- 
pondent Mischeff). 


[Reported by C. St.J. Nicuouson, Esq., Barrister-at-Law.] 


ROLLO AND ANOTHER v. MINISTER OF TOWN AND 
COUNTRY PLANNING. 


[Court or AppraL (Lord Greene, M.R., Bucknill and Asquith, L.JJ.), 
December 11, 12, 1947.} 


Town and Country Planning—-New town—-Duties of Minister—Consultation— 
New Towns Act, 1946 (c. 68), s. 1 (1). 

By the New Towns Act, 1946, s. 1 (1): ‘If the Minister {of Town and 
Country Planning] is satisfied, after consultation with any local authorities 
who appear to him to be concerned, that it is expedient in the national 
interest that any area of land should be developed as a new town by a 
corporation established under this Act, he may make an order designating 
that area as the site of the proposed new town.” 

On July 10, 1946, three weeks before the Act received the royal assent, 
a meeting took place between the Minister and his assistants and the 
local authorities who appeared to him to be concerned at which the 
Minister proposed to ‘outline the main factors which ... led him to 
consider the Crawley-Three’ Bridges area especially suitable to be the 
site of a new town...” The local authorities were informed at that 
meeting of the general nature of the proposal, the area, the size of the 
proposed town, and what the Minister wished and intended. to bring about. 
Discussion was invited and a number of questions was put by the repre- 
sentatives of the authorities and answered. by the Minister and his assistants, 
a minute was prepared, and a Press notice was issued stating what 
had happened. On Oct. 7, 1946, a second meeting was held between 
representatives of the Minister and the local authorities, at the latter’s 
request, “to explain the considerations which the Minister had in mind 
in arriving at the boundaries of the area.’? Objections were raised to the 
proposed order and on Nov. 4, 5 and 6, 1946, a public inquiry was held :— 

HELD: regarding as a whole the events which occurred between July 10 
and the holding of the public inquiry in November, the local authorities 
throughout were aware of the effect of the provisions of the Act end had 
full opportunity to put forward any criticism or suggestion whigh they 
wished, and, therefore, the requirements of s. 1 (1) of the Act had been 
complied with. : ae 

Per Lorp GREENE, M.R.: there was no need for the Minister to 
complete his “ consultation ’? with local authorities before he published 
the draft order. 

Per Bucknity, L.J.: Consultation in the sub-section means that, on 
the one hand, the Minister must supply sufficient information to the local 
authority to enable them to tender aclvice, and, on the other hand, a 
sufficient opportunity must be given to the local authority to tender that 
mlvice. 

Decision of Monnis, J., ({1947] 2 All I.R. 488), affirmed. 

[For tuz New Towns Act, 1946, s. 1 (1), see HALSBURY’S STATUTES, Vol. 
39, p. 664.] 
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SAL the applicants, two residents of Crawley, from an order of 
epveatonet ait ee July 30, 1947, and reported [1947] 2 All E.R. 488, refusing 
to quash the Crawley New Town (Designation) Order, 1947, made by tee 
Minister of Town and Country Planning wnder the New Towns Act, 1946, 
s. 1 (1). The original notice of motion set out several grounds, but the only 
one relevant in the present appeal was whether the requirements of s. 1 (1) 
as to consultation had been complied with. The Court of Appeal, affirming 
Morris, J., held that they had. 


Rees-Davies for the applicants. 
The Attorney-General (Sir Hartley Shawcross, K.C.) and H. L. Parker for 
the Minister. 


LORD GREENE, M.R.: This appeal relates to a proposal to sef up a 
new town in the district of Crawley and Three Bridges under the New Towns 
Act, 1946. The applicants, who are private individuals, seek to bring them- 
selves within the limited range of matters in respect of which complaints may 
be made against Orders made under the Act. These*matters are to be found 
in s. 16 (1) (b) of, the Town and Country Planning Act, 1944, which for this 
purpose is incorporated in the Act of 1946. Counsel for the applicants asserts 
that a requirement of the Act has not been complied with, and he, therefore, 
seeks from the court an order to quash the New Town Order against which 
he is fighting. That he may have a locus standi under that limb of the section, 
he has to show that he has been substantially prejudiced. That is a matter 
which would require going into in a much more elaborate way than that in which 
it has been canvassed in argument, but I am prepared to assume in favour of 
counsel that, if a matter that he calls attention to is properly called a requirement 
and that requirement has not been complied with, he has been substantially 
prejudiced. It may be, as the ATTORNEY-GENERAL pointed out, that this is not 
a requirement, but something not within the powers of the Act, in which case 
substantial prejudice would not require to be shown. I do not think, myself, 
it is necessary to go into these matters, but I will assume in counsel’s favour 
all the necessary matters except the one point of substance which he has argued 
before us. There were a number of points taken in his original notice of motion, 
but only one of them is relevant to this appeal. It turns on s. 1 (1) of the New 
Towns Act, 1946, which is in the following terms : 


If the Minister is satisfied, after consultation with any local authorities who appear 
to him to be concerned, that it is expedient in the national interest that any area 
of land should be developed as a new town by a corporation established under this 
Act, he may make an order designating that area as the site of the proposed new town. 


The whole point in this appeal turns on the meaning, in relation to the facts 
of the case, to be placed on the word ‘‘ consultation.” It is said that the Order 
which the Minister made can be attacked, and ought to be quashed, because 
it was not made after consultation, there having been no such consultation 
as the Act requires. It is to be noticed that local authorities, under the 
machinery of this Act, are to be consulted at two quite distinct stages. One 
is the stage referred to in the sub-section which I have just read, i.e., the stage 
before the Order designating the area has been actually made. The other 
stage at which consultation is required by the Act is a much later one and 
arises when the Order has been made and the development corporation which 
is to be charged with the development of the new town has been established 
and is setting about its work, placing proposals before the Minister who has, 
at that stage, to approve of those proposals, or not approve of them, after con- 
sultation with the local authorities. It is important to keep those two stages 
apart, because thoy are not only different in point of time, but they are quite 
different in point of subject-matter. At the later stage, the subject-matter 
on which the authorities are to be consulted are proposals for development of 
the land; under sub-s. (1) the Minister is required, before he can make an 
Order, to satisfy himself that it is expedient in the nationel interest that an 
areatof land should be developed as a new town by a corporation established 
under the Act. In other words, he has to satisfy himself as to the expediency 
in the national interest, he has to satisfy himself as to a particular area in respect 
of which the expediency arises, and he has to satisfy himself that it is an area 
that should be developed as a new town by a corporation. In respect of all 
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those matters, before he can finally make up his mind to make the Order, 
consultation with the local authorities is prescribed by the sub-section as a step 
or element in the process, but it is to be observed that the object of the 
consultation, which must affect and define its nature, is to be found jin the 
object which, at that stage, the Minister has in mind, and that is not detailed 
matters of development, but the question whether or not a particular area 
stould be developed in the national interest as a new town. It is to be observed 
also that under the sub-section the ultimate judge of what is or is not in the 
national interest is the Minister. It is not the local authorities. It is not the 
court. It is the Minister who is responsible to Parliament if he administers 
the Act badly and comes to conclusions which are open to criticism as not being 
in the national interest. - 

The next point I would call attention to is that the Minister, in performing 
that task of directing his mind to the question of the national interest, must 
survey the problem from a totally different angle from that from which a local 
authority would normally approach such a question. Local authorities, no 
doubt, have very useful knowledge and information about local conditions, 
but it is no part of their function to regard their areas from the point of view 
of the national interest and the development of new towns. That is essentially 
& matter which is not merely within the competence of the Minister, but is 
one in respect of which the Minister must have sources of information and 
assistance which are not open in any sense to any particular local authority 
or any group of local authorities. For instance, in deciding on the national 
interest in relation to a particular area, he has the advantage of consultation 
with a number of government departments. The Minister of Transport can 
advise him on the question of roads and railways, and the Minister of Health 
can advise him on the question of housing, the possibilities of housing, water, 
drainage, and matters of that kind. He has sources of information not merely 
within his own department, but in the other government departments, all of 
which must be of vital importance in enabling him to make up his mind on 
the question of national interest in regard to any particular area which he 
has in mind. Bearing that in mind, when he comes to consult with the local 
authorities in the district, he would, I venture to think, be, or might be, wasting 
a great deal of time if he were expressly to ask their opinion on matters of which | 
they could know very little. It would not be much use his asking them whether 
they thought that something which he had obtained fron the Minister of Health 
or the Ministry of Transport on a subject about whic they could not know 
anything was in accordance with their ideas. In other words, in consulting the 
local authorities, he must have present to his mind the realities of the situation 
and the necessity and desirability of making a practical, working scheme. 

In the present case, there were six local authorities which the Minister 
considered to be concerned, and no question arises that he failed to communicate 
with them. The sole question is : Did he or did he not consult them ?_ I do not 
propose to go through the facts of the case, which are very carefully and. 
fully dealt with by Morris, J. Broadly speaking, the contact—I will use a 
neutral phrase at the moment—was made with the local authorities at a 
conference on July 10. At that conference, which was summoned on the 
invitation of the Minister, all the six local authorities were represented. It is 
true that that took place on July 10 when the Bill was on its way through 
the House of Lords. There was no substantial alteration made in the terms 
of the Bill on these points after that date. The point immediately arises 
whether that interview alone could be a consultation with the meaning 
of the sub-section, having regard to the fact that the Bill had not, at that 
stage, become an Act? I do not think that that question requires an answer 
in this case, nor do I see any necessity for going into the question whether, 
assuming nothing else had happened, that could be described as a jemi ay 
contemplated by the sub-section. I can see various considerations which 
would have to be taken into account before we could lay down a Sg necrcans 
that that would satisfy the sub-section by itself, and I prefer myself ae et 
that matter undecided. On July’ 10, however, the local authorities ¢ ey 
were informed of the general nature of the proposal, the area peueste 23 ate 
size, and what the Minister wished and intended to a RN eR Z arc 
was invited, and a large number of questions were put by those g) 
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representatives of the local authorities, which were answered, by the Minister 
and his assistants. A minute was prepared, and there was a Press notice stating 
what had happened. It seems to me that, leaving on one side the question 
whether that was technically a consultation, the effect of what took place on 
July 10 was this. The Minister, in anticipation of an action which he would 
take when the Bill became an Act, was sounding the local authorities, informing 
them at the earliest stage of what was being considered and finding out what 
their views were on the proposal. It is true that, according to the minute, 
the discussion took the form principally of question and answer, but the local 
authorities were obviously raising points which they were anxious the Minister 
should consider and which appeared to them to be relevant to the principal 
matters on which he had to make up his mind. 

There the matter remained until a later date, after the Bill had received the 
royal assent. Morris, J., took the view that the giving of advice or the 
making of suggestions remained open throughout to these local authorities. 
I should have thought myself that under the Act the Minister, in fulfilling his 
duty of consultation, would naturally, and, indeed, ought to, put to the local 
authorities any point on which in his honest opinion he considered they could 
assist him in the task which he had in hand, viz., of deciding whether or not 
it was in the national interest to do what ne vis proposing to do, viz., to designate 
that particular area. If he: thought of sometiing on which he felt a local 
authority could help him, I cannot think that he would keep it up his sleeve. 
T venture to think that, if he did so, he would be acting wrongly. So far as the 
side of the local authority is concerned, he must allow any authority who has 
a point which it considers will help him to put it forward. He is not entitled 
to say: ‘I will not listen to any suggestion that w~. make.”” In the present 
case, it seems to me that Morris, J., was perfectly right in the inference which 
he drew——that from beginning to end the local authorities had every opportunity 
of putting forward any point they thought relevant, that they knew that they 
do it, and, subject to what I am going to say in a moment, that they did not. 

Confronted with that situation, the answer of counsel for the applicants 
is simple. He says: ‘‘Of course, there must be an invitation to the 
the local authorities to put forward any points that they deem useful and 
relevant, but it is not sufficient that that should be an open invitation. 
There should be an express invitation. They should, in terms and in so many 
words, be invited by the Minister to put forward any points that they think 
ought to be put forward to him.” That seems to me to shut one’s eyes to 
practical considerations. These local authorities were aware on July 10 that 
this area in their district was going to be brought under the new Act, and 
I have not the slightest doubt that they knew perfectly well what was 
happening in Parliament and what the terms of the Bill were. It was a matter 
of vital importance to these local authorities, and I refuse to accept the view 
that all the time the Bill was going through Parliament, they had not taken 
the trouble to inform themselves what was happening. It was clear on the 
minutes of July 10 that they knew all about the matter, and they certainly 
must have known all about it when the Bill became an Act. To imagine the 
contrary is, it seems to me, to shut one’s eyes to common sense and to attribute 
to these local authorities an obscurantism and a disregard of the matters 
affecting them and their ratepayers which I should hesitate to ascribe to any 
local aughority. 

In these circumstances, regarding what happened from July 10 down to the 
date of the loca#! inquiry on Nov. 4, 5, and 6, the local authorities well knew 
that they were entitled to, were allowed to, and were expected to, put forward 
anything that crossed their minds as being relevant to the matter with which 
at that stage the Minister was concerned. The broad inference which I draw 
ea evidence, without going into it, is that the local authorities, subject 

6 or two points, were only interested in the details which would come 
to be settled at the later stage after the Order had been made, the new 
corporation set up, its proposals for development submitted to the Minister 
and when the Minister was in consultation with the local authorities thereon. 
These were the things which they were really interested in. If they had an 
ates a eae ea patie Ci that, I entirely refuse to believe that 

g in a sense of duty as to avoid or decline or 
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ac pms pallet gate! mi forward. Counsel suggested that they were afraid 
ster, unless they were ostensibly fully co-operative, might at 
some later stage treat them in a cavalier fashion and not give weight ta their 
opinions and objections. I am afraid I cannot accept such a suggestion. The 
reason why the local authorities did not, at this consultative stage, put forward 
~aecespti advice was, in my view, that they realised that there was nothing 
re ae em questions which then fell to be decided. on which they could help. 

he ‘ater meeting on Oct. 7, they put this very important question: Why 
a : sang that the site of the new’ town should be at Crawley rather than 
elsewhere ? That question suggests that the Minister was wrong in the public 
interest in picking on Crawley. That second interview, at which representatives 
of the Ministry attended, was summoned in response to a request by the 
authorities to deal with a matter principally, if not entirely, of boundaries, 
but questions were asked, and it is clear that those present did not 
think, from the question I have just quoted, that they were limited to 
boundary questions. Manifestly, they knew quite well they could raise any 
questions they pleased. 

The substance of the matter, in my view, is that, so far as putting questions 
to the local authorities is concerned and asking their advice on specific matters, 
the Minister may well properly have taken the view, and I infer that he did 
take it, that he had brought to his mind and had present in his mind when he 
was deciding what to do, the views of the local authorities obtained on July 10 
and later on Oct. 7, and he must have had in his mind the fact that the local 
authorities could and would, if they so thought fit, invite his attention to any 
matter which they thought of importance. They had not done so. Taking all 
those facts together, including the knowledge of the local authorities of what 
was proposed and their knowledge of what their powers and: functions were 
under the Act, I come to the conclusion that Morris, J., was perfectly right, 
and that the requirements of s. 1 (1) as to consultation at the stage to which 
that sub-section is directed were complied with. 

It was suggested, although not pressed, that the Minister ought to carry 
the consultation stage through before he publishes the draft order. On 
examination of the sub-section, it is found that that argument cannot be 
maintained, because the consultation stage can persist down to the very last 
minute when the Order is made, and, therefore, even after the public inquiry 
has been held. If it had not been for the obvious importance of the case to 
the applicants and the skill and tenacity with which their counsel presented 
his case, I should have been content to accept the conclusions of Morris, J., 
in a judgment with which, on alJl points which fall for consideration here, I 
entirely agree. The appeal must be dismissed. 


BUCKNILL, L.J.: I agree that the appeal should be dismissed, and 
for the reasons given by the Master or Tum Roxuis. I would only add a very 
few words of my own. Counsel for the applicants conceded that the learned 
judge had applied the right principle to this case, but he said the facts did not 
fit the principle. I would like to read a few lines at the end of the judgment 
of Morris, J., which appear to me to sum the whole thing up so well. He says 
this ({1947] 2 All E.R. 496) : 

The holding of consultation with such local authorities as appear to the Minister 
to be concerned is, in my judgment, an important statutory obligation, The Minister, 
with receptive mind, must by such consultation seek and welcome the aid aed advice 
which those with local knowledge may be in a position to proffer in regard to a plan 
which the Minister has tentatively evolved. I'or the reasons whic& I have given, I 
consider that on the facts of this particular case, consultation did take place so as to 
be a compliance with the statute. 

It is said by counsel for the applicants that the evidence does not support 
that last finding of fact as to the consultation. In my view, the evidence does 
support it. A certain amount has been said as to what consultation means. 
In my view, as junior counsel for the Minister said, it means that, on the one 
side, the Minister must supply sufficient information to the local authority to 
enable ther to tender advice, and, on the other hand, a sufficient opportunity 
must be given to the local authority to tender that advice. The rather difficult 
question arises whether the discussion on July 10 was a consultation within 
the meaning of s. 1. Even assuming for the moment it was not because it tool: 


< 
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place three weeks before the Bill actually became law, it seems to me unreal 
to say that when the Bill did become law the Minister must shut out of his 
mind all the information that he had received from the local authorities at 
that consultation on July 10. He had then learned what the general attitude 
of the authorities was to this proposal. No doubt, some of their constituents 
welcomed it and others did not welcome it. They had to look at the matter 
from all points of view, and they had been asked their views, and expresset 
their doubts, and asked questions at that meeting. Although the minute may 
not contain all the questions that were asked, I see no reason why the repre- 
sentatives of the county council and district councils could not deal fully and 
courageously with any doubts they might have had. That being so, I think 
that the further meeting which the representative of the Minister had with 
the local authorities on Oct. 7, coupled with the information which the Minister 
had already received, did amount to a sufficient consultation to comply with 
the provisions of the Act. For these reasons, as well as for the reasons which 
my Lord has given, I think the appeal should be dismissed. 

ASQUITH, L.J.: I agree entirely with the judgment delivered by my 
Lord. 


Appeal dismissed, with costs. 

Solicitors: Syrett & Sons (for the applicants); Treasury Solicitor (for the 
Minister). | 

[Reported by F. Guttman, Esq., Barrister-at-Law.] 





Re GINGER. 

[Court oF APPEAL (Tucker and Bucknill, L.JJ.,and Jenkins, J.), December 
10, 1947.] 

Emergency Legislation—Liabilities adjustment—Mortgage deed—Variation— 
Power of court to reopen past payments—Liabilities (War-Time Adjust- 
ment) Act, 1941 (c. 24), s. 7 (3) (a), as amended by Liabilities (War-Time 
Adjustment) Act, 1944 (c. 40), s. 7 (1). 

The Liabilities (War-Time Adjustment) Act, 1941, s. 7 (3), as amended 
by the Liabilities (War-Time Adjustment) Act, 1944, s. 7 (1) provides: 
“Tf and so long as any mortgagee is not permitted to realise his security 
and does not surrender his security, the debtor shall, subject to . . . the 
following provisions of this sub-section, remain personally liable to pay 
interest and to repay the amount secured by the mortgage in accordance 
with the instrument creating the mortgage: Provided that the court 
may direct in the liabilities adjustment order that (a) interest in respect 
of any period whether before or after the making of the order shall either 
not be payable or be reduced to such rate or amount as may be 
specified in the order... and the instrument creating the mortgage 
shall have effect subject to the provisions of the order.”’ 

Under the terms of a mortgage deed the debtor was to pay to the 
creditors monthly instalments which included principal and interest. At 
the date of the liabilities adjustment order, she had paid all instalments 
then due. The county court judge, in making the order on Oct. 31, 1946, 
directed that the mortgage deed should be varied by eliminating therefrom the 
provision for the payment of interest from Sept. 30, 1940 (when the debtor’s 
hotise which was subject to the mortgage was destroyed) and by applying 
the total sum which the debtor had paid to the creditors since that date 
to the reduction of the principal due under the deed :— 

Hep : the court had no power under s. 7 (3) (a) (as amended) to vary a 
pares deed so as to affect payments already properly made under the 

eed. 
[For THE LiaBriities (WAR-TimE ADjUSTMENT) AcT, 1941, s. 7,(3) (a), AS AMENDED 

BY s. 7 (1) oF THE AcT oF 1944, see HALSBURY’S STATUTES, Vol. 34, pp. 32, 33, 

and Vol. 37, p. 19]. 5; 


APPEAL by the creditors, the Abbey 
order made 


Oct. 31, 
1944. 


‘ National Building Society, from an 
by His Honour Jupce Neat, at Brentford County Court on 
1946, under the Liabilities (War-Time Adjustment) Acts, 194] and 
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The debtor owned a freehold dwolling-house subject to a mortgage to the 
creditors under the terms of which monthly instalments of principal and 
interest were payable. On Sept. 30, 1940, the house was completely destroyed, 
but the debtor continued to pay the monthly instalments. On Aug. 26, 1946, she 
obtained a protection order, and on Oct. 31, 1946, the county court judge made 
an order varying the terms of the mortgage deed by eliminating therefrom 
the provision for the payment of interest as from Sept. 30, 1940, until such 
time as the property was re-erected, and providing that the total sum paid after 
Sept. 30, 1940, should be applied in reduction of the principal due under the 
mortgage on that date. The Court of Appeal hold that s. 7 (3) (a) of the 
Act of 1941 (as amended by s. 7 (1) of the Act of 1944) did not give the court 
power to vary a mortgage deed in such a way as to affect payments already 
properly made under the deed. 


McGougan for the creditors. 
Aronson for the liabilities adjustment officer. 
The debtor did not appear. 


TUCKER, L.J.: This is an appeal by the Abbey National Building 
Society from an order made by His Honour Jupcr Neat at Brentford County 
Court under the Liabilities (War-Time Adjustment) Acts. The debtor whose 
affairs were being dealt with was a Mrs. Daisy Mabel Ginger. Two reports 
have been made in the matter. The protection order was on Aug. 26, 1946, 
and in his report of Aug. 21 the adjustment officer reported that the total 
liabilities of the debtor were £264 2s. 6d. with assets estimated to produce 
£350. He stated that the debtor was aged 53 and the widow of Mr. L. C. 
Ginger, who had died on June 16, 1946, leaving no estate. In a subsequent 
report he said that the debtor’s sole means now consisted of a widow’s pension 
of 10s. a week, but she was in receipt of a sum of £3 10s. a week given her by 
her sons, who were in employment, but were liable for military service. In 
October, 1929, the debtor had purchased for £600 the freehold house No. 64 
Mornington Road, Greenford, towards the purchase price of which she had 
obtained an advance of £565, on mortgage of the property, from the Abbey 
National Building Society, repayable as to principal and interest by monthly 
instalments of £4. These instalments were paid regularly until Sept. 30, 1940, 
on which date the property and part of the contents of the house were entirely 
destroyed. At that date the balance due under the mortgage was approximately 
£340. The adjustment officer said that there was some irregularity in the 
payments after that date, but there is no dispute that at the time the matter 
came before the county court judge all past payments of instalments under 
the mortgage had been paid—payments which were to go partly in repayment 
of capital and partly in payment of interest. There were other liabilities, being 
£9 for the hospital treatment of the deceased husband, and £10 2s. 6d. for arrears 
of rent of a flat or house which the debtor was occupying as the result of her 
own residence having been destroyed by enemy action. The adjustment officer 
goes on to report that the debtor is at present residing at 102, Costins Lane, 
a requisitioned house for which she is paying 7s. a week inclusive, but the rent 
of that property was raised by the local council on Apr. 1, 1946, from 7s. 
week to 19s. a week, and, as a result of the increase, she found herself indebted 
to the local authority for the sum of £10 2s. 6d. to which I have referred. 
The liabilities adjustment officer goes on to say that, in his opinion, the debtor's 
financial difficulties are owing to war circumstances and that she h&d been 
advised to apply to the court, which she did, to obtain a protection order. 
Subsequently, the adjustment officer made some further observations in & 
report dated Sept. 7, in which he states that the debtor has submitted a 
proposal for the adjustment of her liabilities in the following terms: (1) that 
the terms of the deed of mortgage granted her by the building society should 
be varied by the elimination of the interest payable by her to the said 
mortgagees from Sept. 30, 1940, until the date when the property is re-erected 
and ready for occupation; (ii) that the total sum which she had paid to the 
said mortgagees since Sept. 30, 1940, should be applied in the reduction of the 
principal due under the mortgage deed on Sept. 30, 1940. The adjustment 
officer in a still further report recommended that the court should act 
accordingly. He says that he considers the proposal reasonable and, equitable. 
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The matter came before the county yi sabe eee ot ote ange a 
* whi j ns F 
as the result of which he made the order in the tert ave 
with the question which had evidently been raised pee uy! pirsoet = 
case came within s. 3 (1) (a) or 3 (1) (b) of the ne ilitie 
Adjustment) Act, 1941. Section 3 (1) is in these terms : fe 
An application may be made to the court for the einai cae rapa 
this Part of this Act of the affairs of any person, on the g ci taemtg clita es ie 
i stances, (a) he is unable to pay his accrued debts or wil pineerp os. 
wah, ‘oe his sue debts (if any), to meet, as they fall due, any ie rengrsy 
respect of obligations already incurred ; or (0) ie ee ree Lee spear: iar 
is in such a position that, if he were required to pay = Oe eee 
s they fall due, any such future liabilities as aforesal , he wou suit 
piciiees to enable him to:preserve or recover his business or former mie a pbereee 
or otherwise to make reasonable provision for the future maintenance Of him 
his family . 


The county court judge says : 


annot, I think, be disputed, and I find as a fact, thatthe applicant comes within 
Peve scca of the Liabilities (War-Time Adjustment) Act, 1941, s. 3 (1) (6), as tit 
Further I find as a fact that this is owing to war circumstances. It is true - : 
death of her husband is a contributory factor, though it is by no means unlikely tha 
if he had survived she would still have been entitled to an order. 


I think that there was ample material on which the county court judge could 
come to the conclusion at which he arrived, and, therefore, counsel for the 
building society has failed to establish his first point, namely, that there was 
no evidence on which the county court judge could find that the case came 
within s. 3 (1) (b) of the Act of 1941 (as amended). 

His second point is that the order made by the county court judge on Oct. 
31, 1946, could not properly be made under the Act in that it ordered that the 
total sum which had been paid to the mortgagees since Sept. 30, 1940, should 
be applied in the reduction of the principal due under the mortgage deed and 
further ordered that the mortgage deed should be varied by the elimination 
of the provision as to the payment of interest as from Sept. 30, 1940. Counsel for 
the building society says that everything had already been paid that was due 
under the deed down to the date of this order of Oct. 31, 1946, and that the 
county court judge had no power to reopen past payments made under the 
provisions of the mortgage deed. These payments had been dealt with as 
payments partly in repayment of capital advanced and partly in payment of 
interest, and the effect of the variation would be to convert payments of 
interest into payments for the repayment of capital against the wishes of the 
mortgagees. Counsel for the building society submits that there is nothing in 
the Act which gives the court power to deal with payments made in respect 
of debts which were owing in the-past. He says that, if it were otherwise, 
there would be nothing to prevent a county court judge under these Acts from 
ordering the creditor, or the person who was the creditor in the past, to repay 
money which had been properly paid to him in past years by the debtor, and 
that it would require very clear language in these Acts to enable the court 
to make such an order. 

This question turns on the proper construction to be put on s. 7 of the Act 


of 1941 [as amended by s. 7 of the Act of 1944]. The material parts of that 
section gre as follows : 


(3) If and so long as any mortgagee is not permitted to realise his security and does not 
surrender his secfirity, the debtor shall, subject to the last foregoing sub-section and the 
following provisions of this sub-section, remain personally liable to pay interest and to 
repay the amount secured by the mortgage in accordance with the instrument creating 
the mortgage: Provided that the court may direct in the liabilities adjustment order 
that (a) interest in respect of any period whether before or after the making of the 
order shall either not be payable or be reduced to such rate or amount as may be 
specified in the order . . . and the instrument creating the mortgage shall have effect 
subject to the provisions of the order .. . (6) Where the instrument creating any 
mortgage is varied by or under this section, the court may make such consequential 
amendments and adjustments of that instrument as it considers necessary. 


It is to be observed, in the first instance, that the words in s. 7 (3) (a), namely, 
“interest in respect of any period whether before or after the making of the 
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order shall either not be payable or be reduced to such rate or amount as may 
be specified in the order,’’ appear by way of a proviso to sub-s. (3), which 
provides for the continuance of the liability of the debtor to pay interest and 
to repay the amount secured by the mortgage under the instrument creating 
the mortgage. In my view, that proviso does not give to the court power to 
vary the mortgage deed in such a way as to affect payments which have 
pfeviously been properly made under it. I think that this proviso refers to 
payments of interest which have not been made before the date of the order. 
Provision is made under this section to deal with periods subsequent to the 
order and with periods before the making of the order, but, in so far ag the 
section is dealing with periods before the making of the order, in my view, 
it contemplates sums due for interest and not paid before the date of the 
order and not payments properly made before that date. I think the whole 
scheme of the Act supports that view. The object of the Act is to make 
provision in favour of a debtor with regard to debts which have accrued and 
debts which will accrue in the future, and I can find nothing to justify the 
view that it gives power to order a creditor to repay debts which have 
been properly paid in the past or to vary a mortgage deed in such a way as 
to bring about that result. I think that view is supported also by the use of 
the word “ payable ”’ in the proviso. In my view, this appeal succeeds to the 
extent that the order of Oct. 31 ought to be varied so as to read: 

. shall be varied by the elimination of interest payable by her to the said mort- 
gagees from Oct. 31, 1946, to the date when the property is re-erected and ready for 
occupation. 

BUCKNILL, L.J.: I agree. I would merely add that para. 2 of the order 
deals, with a period of no less than six years from September, 1940, to 
October, 1946, and it is a very strong thing to say that payments which have 
extended, over a period of six years are to be repaid to the debtor. For that to 
be so the words of the section must be very clear. I would point out that para. 
(a) of s. 7 (3) is an amendment by the Act of 1944 to the original Act of 
1941, and the corresponding para. (a) which was repealed by that amendment 
was as follows : 

- + . interest in respect of the period for which the order is in force or any less period 
shall be payable at such reduced rate as may be specified in the order. 


I do not think it could possibly be contended that those repealed words would 
apply to payments made before the order, and, if one was to uphold this 
judgment, it seems to me it would in effect be ordering the repayment of money 
during a period when the original Act was in force and no such payments 
could. possibly be ordered. For these reasons I agree with the judgment 
delivered by my Lord. 


JENKINS, J.: I agree. . 
Order of the county court judge varied accordingly. 
Solicitors: Lambert, Hale & Procter (for the creditors); Treasury Solicitor 
(for the liabilities adjustment officer). 
[Reported by C. N. Beartiz, Esq., Barrister-at-Law. | 


GRUNDT v. GREAT BOULDER PROPRIETARY 

GOLD MINES, LTD. ° 
[Court or AppEaL (Lord Greene, M.R., Cohen and Asquith, L.JJ.), 

December 4, 5, 1947.] ' ' Pn 

Companies—Articles of association—Directors—Retirement by rotation—Retiring 
director to continue in office until vacancy filled, unless resolution to reduce 
number of directors in office passed after due notice—Retiring director eligible 
for re-appointment—Proposed resolution, for re-appointment lost—Vacancy 
not filled—No resolution to reduce number of directors—Right of retiring 

director to continue in office. ey 
A company’s articles of association provided (a) that 7 days notice should 
be given of general mectings, specifying the gencral nature of any special 
business (or 21 days’ notice, where it was proposed, to pass a special 
resolution) ; (b) that the business of a general meeting should, be (¢nter alia) to 
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e retiring in rotation ; (c) that, until otherwise 
determined by the company in general meeting, the number of directors 
should be not less than three and not more than five; (d) that, at the ordinary 
general meeting in each year, one third of the directors should retire from office 
and be eligible for re-election ; and (e) that, at any general meeting at which 
any directors retired, the company might fill up the vacated offices. Article 
102 provided: “If at any general meeting at which an election of directots 
ought to take place the place of any director retiring by rotation is not 
filled up, he shall, if willing, continue in office until the ordinary meeting 
in the next year, and so on from year to year until his place is filled up, 
unless it shall be determined at any such meeting on due notice to reduce 
the number of directors in office.”” At the annual general meeting held on 
July 9, 1947, G. retired by rotation from the board of directors and offered 
Himself for re-election, but the resolution for his re-election was lost on a 
show of hands. There was no suggestion in the notice convening the meeting 
of any resolution to reduce the number of directors in office. After G.’s 
retirement there remained four directors of the company. G. contended 
that, under art. 102, he continued in office until the ordinary meeting in 
1948, and so on from year to year until his place was filled up, unless it 
should be determined at any meeting, on due notice, to reduce the number 
of directors in office :— 

Held : on the true construction of the company’s articles, the number of 
of directors in office was not to be reduced unless there was a specific resolution 
of the company to that effect after a mention of the general nature of such 
a resolution had been included in the notice convening the meeting in 
question ; the fact that G. was not re-elected and no one else was elected 
to fill the vacancy did not amount to a determination by the company 
to reduce the number of directors ; and G. was, therefore, entitled, under the 
company’s articles, to continue in office until his place on the board was 
filled up or until it was determined by any meeting, on due notice, to reduce 
the number of directors in office. 

Holt v. Catterall (1931), (47 T.L.R. 332) applied. 

Robert Batcheller & Sons, Ltd. v. Batcheller, ({1945] 1 All E.R. 522) dis- 
approved. 

Decision of Wynn-Parry, J. ({1947] 2 All E.R. 439), reversed. 


{As to RetrreMent OF DIRECTORS, see HALSBURY, Hailsham Edn., Vol. 5, 
pp. 340, 341, para. 560 ; and For CasEs, see DIGEST, Vol. 9, pp. 524, 525, Nos. 


3448-3455, and Supplement.] 


Cases referred to : 
(1) Spencer v. Kennedy, [1926] Ch. 125; 95 L.J.Ch. 240; 134 L.T. 591; Digest 


Supp. 

(2) Holt = Catterall, (1931), 47 T.L.R. 332; Digest Supp. 

(3) Batcheller (Robert) & Sons, Ltd. v. Batcheller, [1945] 1 All E.R. 522; [1945] 
Ch. 169; 114 L.J.Ch. 156; 172 L.T. 298; Digest Supp. 

(4) Gramophone & Typewriter, Lid. v. Stanley, [1908] 2 K.B. 89; 77 L.J.K.B. 834; 
99 L.T. 39; 9 Digest 35, 14. : 

(5) Bennett Brothers (Birmingham), Ltd. v. Lewis, (1903), 20 T.L.R. 1; 9 Digest 
436, 2836. 


Apprat by the plaintiff from an order of WynN-Parry, J., dated July 29, 1947, 
and reposted [1947] 2 All E.R. 439. On a motion by the plaintiff for a declara-— 
tion that, having retired by rotation from the board of directors of the defendant 
company, he was entitled, under its articles of association, to continue in office 
until his place was filled up or until it was determined to reduce the number 
of directors in office, it being agreed to treat the motion as the trial of the action 
Wynn-Parry, J., held that the plaintiff was not entitled to continue in fia 
The plaintiff appealed and the Court of Appeal allowed the appeal and held 
that he was entitled to the declaration for which he asked. The facts and the 
relevant articles appear in the judgment of CoHEN, L.J. 


J. FP. Bowyer for the plaintiff. 
Charles Russell. for the company. 


LORD GREENE, M.R. ; I will ask COHEN, tl Pe to deliver the first jud 3 
ment. s 


elect directors in place of thos 
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COHEN, L.J.: In this case the plaintiff sought a declaration that he, 
having retired by rotation from the board of directors of the defendant company 
at the annual general meeting held on July 9, 1947, not having been re-elected, 
his place on the board not having been filled up, the- number of directors in 
office not having been reduced, and he being willing so to do, continues in office 
pursuant to art. 102 of the defendant company’s articles of association until 
#he ordinary general meeting in the next year and so on from year to year until 
his place is filled up, unless it shall be determined at any such meeting on due 
notice to reduce the number of directors. The case was brought before the 
court on motion, the motion by consent being treated as the trial of the action. 
Wyrnn-Parry, J., dismissed the action, and from that judgment the plaintiff 
now appeals. 

The company was incorporated in 1894. At all material times its capital 
was £250,000 divided into 2,500,000 stock units of 2s. each fully paid. In 1934 
new articles of association were adopted and these were in force at the material 
time. Articles 63 and 64 deal with the definition of ‘‘ ordinary ” and ‘‘ extra- 
ordinary general meeting,’ and are in these terms: 

63. The statutory general meeting of the company shall, as required by the 
Companies Act, 1929, s. 113, be held at such time, not being less than one month nor 
more than 3 months from the date at which the company shall be entitled to commence 
business, and at such place as the directors may determine. Other general meetings 
shall be held once at least in every calendar year at such time not being more than 
15 months after the holding of the last preceding general meeting, and at such place 
as may be determined by the directors. 64. General meetings other than the statutory 
general meeting shall be called ordinary meetings, and all other general meetings shall 
be called extraordinary meetings. 


It is common ground that art. 64 does not make sense, but the purpose for which 
counsel for the company asks us to look at that article is that he says that art. 
63 also does not make sense unless you strike out the words “‘ at least.’” That 
has no direct bearing on the question we have to decide,. but counsel for the 
company, as he desired to get some words struck out later on, thought that he 
might thereby create a precedent. I pass now to arts. 67 and 68 which havea 
more direct bearing on the matter we have to decide. Article 67 prescribes the 
length of notice required for general meetings and, so far as material, is in these 
terms : 

Seven days’ notice, or in any case where it is proposed to pass a special resolution, 
21 days’ notice of general meetings, specifying the place, day and hour of meeting, 
and in case of special business the general nature of such business, shall be given to 
the members in the manner hereinafter provided, or in such other manner (if any) 
as may be prescribed by the company in general meeting. 

Article 68 deals with the proceedings at general meetings and, provides : 

The business of an ordinary meeting shall be to receive and consider the profit and 
loss account, the balance sheet and the reports of the directors and of the auditors, 
to elect directors in place of those retiring in rotation, and auditors, and vote their 
remuneration, to declare dividends and to transact any other business which under 
these presents ought to be transacted at any ordinary meeting. All other business 
transacted at an ordinary meeting and all business transacted at an extraordinary 
meeting shall be deemed special. 

The question is under which head the resolution referred to in art. 102 falls. 
Is it ordinary business requiring no notice or is it special business requiring a 
specification of the general nature of the business ? The next article go which 
reference was made was art. 88, and this is in the section dealing with directors : 


Until otherwise determined by the company in general meeting, the number of the 
direetors shall be not less than three nor more than five. 
Article 91 is in these terms: 7, 
i ower i from time to time, to appoint any 
he directors shall have power at any time, and from 8 
ee qualified person as a director, either to fill a casual vacancy or as an addition 
to the board, but so that the total number of directors shall not at any tume exceed the 
maximum number fixed. But any director so esppointed shall hold office only until 
the next following ordinary general mecting of the company, and then shall be eligible 


for re-election. 


Article 99, dealing with rotation of directors, provides : 


At the ordinary meeting in 1935, and in every subsequent year, one third of the 
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directors or, if their number is not a multipie of three, then the number nearest to but 
not exceeding one third, shall retire from office, and be eligible for re-election. The 
company at any general meeting at which any directors retire may fill up the vacated 
offices by electing a like number of persons to be directors. 


Article 101 deals with the requirements where the shareholders desire to propose 
somebody other than the retiring director for election to fill the vacancy and 


provides : “ 

No person not being a retiring director shall, unless recommended by the board 
for election, be eligible for election to the office of director at any general meeting, 
unless a nomination signed by five members, together with a notice in writing signed 
by the person nominated, and expressing his willingness to act as director, shall be 
left at the registered office of the company not less than 7 clear days nor more than 
28 days before the day for election of directors. 

Article 102, which was the critical article, provides as follows : 

If at any general meeting at which an election of directors ought to take place the 
place of any director retiring by rotation is not filled up, he shall, if willing, continue 
in office until the ordinary meeting in the next year, and so on from year to year until 
his place is filled up, unless it shall be determined at any such meeting on due notice 
to reduce the number of directors in office. 


I pause there to mention that counsel for the company said—and I think rightly 
said—that there were no means by which a shareholder wishing to propose 
that tbe number of directors be reduced could compel the directors to include 
any such resolution in the notice convening the meeting. He could ask them 
to do so, but the inclusion of special business in the notice of an ordinary general 
meeting was left by the articles to the uncontrolled discretion of the directors 
so far as an ordinary meeting was concerned. 

The 5lst general meeting of the company was held on July 9, 1947. It was 
convened pursuant to a notice dated June 27, 1947, which was in the foilowing 
terms : 

‘Notice is hereby given that the 51st ordinary general meeting of the company will 
be held on Wednesday, July 9, 1947, at 12 o’clock noon, at Winchester House, Old 
Broad Street, London, E.C.2, for the following purposes: (i) To receive the directors’ 
report and accounts. (ii) To declare a dividend. (iii) To re-appoint auditors. (iv) To 
elect directors. 

There was no suggestion in that notice of any resolution to reduce the number 
of directors in office. In the booklet in which that notice was enclosed was also 
the directors’ annual report, the last paragraph of which is in these terms : 

The director retiring by rotation under the articles of association is Mr. W. Grundt 

[v.e., the plaintiff] who, being eligible, offers himself for re-election. Mr. B. Faye, who 
was appointed to fill the vacancy caused by the resignation of Col. N. Shand-Kydd, 
retires and offers himself for re-election. 
What happened at the meeting is set out in the affidavit of Mr. Herbert Ernest 
Matthews, who was the managing clerk in the employ of the plaintiff’s solicitors 
and held one share in the company. He says that after the chairman’s address, 
and the directors’ report and accounts had been taken as read, four separate 
resolutions were passed: (i) proposing and passing the directors’ report and 
accounts ; (ii) declaring the dividend recommended by the directors ; (iii) re- 
appointing the auditors ; and (iv) re-electing, as a director, Mr. Faye, who had 
been appointed to the board in or about May, 1947, to fill the casual vacancy 
referred to in the report. These, he says, were proposed, seconded, and on a 
show of fiands declared by the chairman to have been carried. A poll was not 
demanded on any of them. The plaintiff retired from office by rotation and a 
resolution for his re-election was proposed by the chairman, seconded by the 
managing director, and on a show of hands was declared by the chairman to be 
lost. No poll was demanded on this resolution, and, according to the deponent 
no forms of proxy were issued by the company to any of the stockholders to 
enable them to vote by proxy in the event of a poll. 

That being the position, counsel for the plaintiff submitted that the plaintiff 
continues in office under art. 102. He summarised his argument by saying 
ae all the peee ey conditions specified in art. 102 to produce the result of 

ah retiring director being automatically re-elected had been satisfied. First, 
u ne icon eee “ question was a meeting at which the election of directors 

g place ; secondly, the plaintiff was a director retiring by rotation 
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at that meeting and his place had not been filled; thirdly, the plaintiff was 
willing to continue in office ; fourthly, no resolution had been passed deter- 
mining to reduce the number of directors in office. To this may possibly be 
added a fifth point, that, even if what was done could be said to be a resolution 
determining to reduce the number of directors in office, no notice of the intention 
to pass such a resolution had been given. Counsel for the company sought to 
meet this argument, which I think accords with the natural meaning of the 
words used in the article, in three ways. First, he said that, as a matter of 
construction, an article in the form of art. 102 cannot in common sense operate 
when a company intimates by express adverse vote that it does not desire the 
retiring director to continue as a director ; secondly, he said—and this is the 
ground on which the judge decided the case—that the introductory words of the 
article, and, in particular, the words, ‘‘ ought to take place ”’ connote an element 
of compulsion which can only be applied by reference, to art. 88, which fixes 
the minimum number of directors. He says that, if you adopt that construction, 
it gives a reasonable meaning to “‘ due notice.” It is obvious that a resolution 
which is to operate under art. 88 must be a resolution of which notice has been 
given, and he says that, as it was possible in the present case to reduce the 
number of directors without going below the minimum number of three, art. 102 
had no application and the mere decision to refuse to re-elect the plaintiff was 
fully effective. Thirdly, he says—and this he admits must be an alternative 
to his other arguments—that in effect it was determined to reduce the number 
of directors in office, since (i) the meeting refused to elect the plaintiff; (ii) they 
took no other steps to fill the vacancy, and (iii) they in no other way indicated 
their desire to maintain the number of directors at the number at which it was 
at the commencement of the meeting. In formulating that third argument, 
he ignores the words ‘‘ on due notice,” but he sought, as I shall explain later, 
to satisfy us that on the true and reasonable construction of these articles, they 
ought to be struck out. 

When the case came before WYNN-PARRY, J., he found himself in the diffi- 
culty that there were two apparently conflicting decisions on similar articles, 
and he, therefore, seized on the second argument which was advanced by counsel 
for the company and had not been advanced in any previous case as a means of 
avoiding deciding between the earlier decisions. He accepted it and decided 
in the defendant company’s favour on the basis of that argument. I must 
refer to the relevant passages in the judgment. He said ( [1947] 2 All E.R. 
441, 442): 


The crux of this matter appears to me to be contained in the opening words of 
art. 102, which are: ‘If at any general meeting at which an election of directors ought 
to take place . . .”’ because it is only if that condition applies at a ¢ ~eral meeting 
that the remainder of the article has any application. Therefore, it is necessary, first, 
to determine whether or not an election of directors ought to have taken place at 
the general meeting in question. As I have pointed out, under art. 88 it is provided : 
“Until otherwise determined by the company in general meeting, the number of 
the directors shall be not less than three nor more than five.” There must, therefore, 
until there is a determination by the company, be at least three directors, but, there 
need not be as many as five... Ona consideration, therefore, of the provisions of 
the articles, I am of the opinion that at the general meeting in question there were 
not present circumstances which created a position in which an election of directors 
ought to have taken place. It appears to me that the only occasion on which an 
election of directors ought to take place, within the meaning of that phrase in art. 102, 
ig when the number of directors, through a director retiring by rotation omany other 
circumstance, is reduced to less than the minimum for the time being provided, namely, 
three, in the absence of a determination by the company. That is borne out by the 
closing words of art. 102: “... unless it shall be determined at any such meeting 
on due notice to reduce the number of directors in office.” 


In my opinion, the closing words of art. 102, far from leading to the con- 
struction placed on the opening words by the judge, are inconsistent with it. 
I think there is a distinction between the number of directors in office and the 
number of authorised directors. Article 88 fixes a minimum and a maximum 
number of directors, and does not deal with the number actually im office. True 
it is that it impliedly requires the minimum rumber to be in office, but there is 
no need for the maximum number to hold office, and, in my opinion, the con- 
cluding words are dealing with the actual number in office, not with the minimum 


26 (Jan. 3, 1948] ALL ENGLAND LAW REPORTS [Vol. 1 


allowed to conduct the business. I think the introductory words are merely an 
expanded way of saying: “If at any ordinary general meeting. “ay It is to 
be observed that the word “‘ ought ” is not necessarily of imperative significance 
and is certainly not synonymous with the word ‘“‘ must.” A reference to the 
SHortTER Oxrorp EnauisH Dictionary shows, under the third head of 
definition, the following : 

As auxiliary of predication. The general verb to express duty or obligation of arfy 

kind, strictly used of moral obligation, but also expressing what is befitting, proper, 
correct, or naturally expected. ; 
Applying that definition to art. 102, I think the reference is to “ any ordinary 
general meeting at which directors retire by rotation ”’ since at such a meeting 
the election of directors is proper, correct, or naturally expected. For these 
reasons I am unable to agree with the reasons given by the judge for his con- 
clusion. I would add that in the cases to which I shall have to refer in dealing 
with the first argument of counsel for the company, the argument accepted by 
Wynn-Parry, J., would have been relevant and would have benefited one or 
other of the parties, but in none of the cases was the argument advanced. I 
confess to doubting whether, if the argument really had substance, it would 
have been overlooked by the eminent counsel and judges who were concerned 
in those cases. 

I return now to the first ground taken by counsel for the company, and this 
involves a consideration of the authorities to which our attention was directed. 
The first was Spencer v. Kennedy (1) which is not strictly in point since in that 
case, on the judge’s finding, the vacancy created by the non-election of the 
plaintiff, Spencer, was filled, and it is only in point because of a semble in the head- 
note which is in these terms : 

Article 82 [7.e., the article which corresponds to art. 102 in this case] only applies 

to a case where the retirement of a director by rotation and the necessity for his 
re-election or replacement is entirely lost sight of at the annual meeting. 
In the next case to which I shall refer Maucuam, J., said that that semble 
was not justified by the judge’s judgment. I respectfully agree with MaucHam, 
J.,in that comment. The passage in the judgment of Asrsury, J., on which it 
is based is in these terms ( [1926] Ch. 135) : 

If the meeting of Nov. 11 had not been adjourned, or if the question of Spencer’s 

re-election or replacement had been entirely lost sight of, art. 82 would have applied, 
and it would have been the directors’ duty to adjourn the meeting to Nov. 18, and 
if he was not re-elected or replaced on that day he would have been deemed re-elected. 
But in the present case I think his re-election was validiy dealt with and rejected 
at the adjourned meeting on Nov. 17. . 
I do not think, having regard to the facts of the case, that the judge was en- 
deavouring to lay down a complete catalogue of the events in which art. 82 was 
to apply. I think that, having regard to the facts of that case, his observations 
were clearly right, but I do not think we can leave out of account the fact that, 
as the judge went on to find, a vacancy created by Mr. Spencer’s retirement 
was, in fact, filled by the appointment of another director. 

I pass now to Holt v. Catterall (2). The headnote first sets out art. 97 of the 
company’s articles then in question, which provided for one third of the directors 
retiring at the second ordinary annual general meeting. It then sets out art. 
100, which corresponds to art. 102 in this case, and is in these terms : 


If at arfy meeting at which an election of directors ought to take place the places 
of the retiring directors or some of them are not filled up, then, subject to any 
resolution reducing the number of directors, the retiring directors, or such of them 
as have not had their places filled up and may be willing to act, shall be deemed to 
have been re-elected. 


It was held that, if a retiring director was not re-elected and his place was not 
filled up at the same meeting, he retained office until his retirement by rotation, 
since by art. 100 he was to be deemed to have been re-elected, and, therefore, 
there was no vacancy to which a successor could subsequently be elected. The 
facts appear to have been as follows. The annual general meeting was held on 
Dec. 29, 1930. One of the items of business was the election of a director, Mr. 
Holt retiring by rotation and being eligible for re-election. It was common 
ground that he was not re-elected, and also that nobody was elected in his place, 
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so that the question arose whether he did not continue to be a director. Then 
various articles were set-out and I do not think it necessary for me to refer to 
them any further. The learned judge, as appears from the headnote, held that, 
notwithstanding the fact that when Mr. Holt was proposed for re-election he 
was not re-elected, he, in fact, continued to hold office. 

Counsel for the company in this case very frankly, and I think rightly, ad- 
mitted that there was no material difference between the provisions of the 
article in that case and the present case, and, if that case was correctly decided, 
it would necessarily follow that he must fail. He asked us, however, to over- 
rule it, and he pointed out that it had not been followed in Robert Batcheller & Sons, 
Ltd. v. Batcheller (3). ‘ve headnote in that case states ( [1945] Ch. 169) : 

At the annual general meeting of a company two retiring directors were, on a show 
of hands, not re-elected. A poll having been demanded, it was decided that the poll 
should be held at a later date and that an item providing for the election of two 
directors to fill the vacancies should also be dealt with at the later meeting. The 
retiring directors failed to secure re-election at the later meeting, but the chairman 
(ignoring the consideration of the item which provided for the filling of the vacancies) 
declared that they were re-elected under art. 93 of the company’s articles which 
provided that, if their places were not filled up, retiring directors should be deemed 
to be re-elected. The shareholders, however, then purported to elect the two proposed 
new directors to fill the vacancies. In an action brought by the company for a 
declaration that the two new directors and not the retiring directors had been duly 
elected : HeELp, that, as the notice to the shareholders of the later meeting was not 
in the proper form, the purported election of the two proposed new directors was 
invalid; but that, as art. 93 only operated when the known circumstances of a 
particular case were such as sensibly and legitimately to admit of its application, 
the claim of the retiring directors to have been re-elected was repugnant to common 
sense ... 


Having regard to the facts found by the judge, it is difficult to see how he could 
reconcile that decision with that of Maucuam, J., in Holt v. Catterall (2). The 
learned judge sought to reconcile the two cases in the following way. After 
expressing his agreement with the view stated by Maucuam, J +, in Holt v. 
Catterall (2) that the headnote to Spencer v. Kennedy (1) was not justified by 
the judgment of AstBuRy, J., reading the headnote in Holt v. Catterall (2), 
and summarising the judgment in that case, Romer, J., said ([{1945] Ch. 176): 
Maucuam, J., certainly did say, according to the report, that the article there under 
consideration “ could not be cut down and made to apply only to the case of complete 
inadvertence of all the members of the company present at the meeting,” but I do 
not think that, except for that proposition, Holt v. Catterall (2) is of any real 
assistance to me in deciding the present case. It does not appear that any other person 
had been nominated for election in the place of the plaintiff (the retiring director), 
and there was no adjournment of the meeting at which he failed to secure re-election ; 
it also seems to have been admitted by the defendants’ counsel in argument that 
the plaintiff must be treated as having been re-elected by virtue of the article then 
under discussion, the only question being how long he subsequently remained a 
director. ; 
The last words that I have read seem to be the basis on which he sought to 
distinguish Holt v. Catterall (2), but, with all respect to Romer, dee 
think that they are based on a misapprehension of what happened in Holt v. 
Catterall (2). It seems to me plain that MaucHam, J., was considering, not merely 
how long the director in question remained a director, but whether, in fact, he 
was to be treated at all as having been re-elected. If that were not the case, 
Spencer v. Kennedy (1) would have been irrelevant. Moreover, Mr. 8 ENB COE 
the defendants] in his argument, to which I think Romer, J., must be referring, 
is reported in these words : wn ae 
Therefore if the plaintiff ge to a deemed to have been re-elected at all, he remaine 
only until a successor was elected. . 
Tt Pte to me that those words quite plainly indicate that Mr. SEHNS 2 
arguing, first, that the plaintiff was not re-elected at all, and saying, eae y 
only, that, if he was deemed to have been re-elected, he remained so only unti 
ocess as appointed. 
‘ For ae caine, U think, the distinction which RomEr, J 4 rue ee er 
between the case before him and the case before Maucuam, J ., is not ys es : 
Romer, J., went on to give his own reasons for concluding as he did that the 
directors had not been re-elected. He said ( [1945] Ch. 176): 
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yer ¢ rue scope of the article may be, I am of the opinion that it only 
si eae ene aE circumstances of a particular cage are such - yrs "3 
legitimately to admit of its application. It is, of course, quite anaes e to ae sis 
a thing to have happened when it is not known whether it happened or not. *, 
unusual but not an impossible conception to ‘‘ deem” that a thing happened = 1en 
it is known positively that it did not happen. To deem, however, a by My ing 
happened when not only is it known that it did not happen, but it is Latha ok 
that precisely the opposite of it happened, is a conception which to my min se if applie 
to a subject-matter such as that of art. 93, amounts to a complete absurdity. ; 
With all respect to the learned judge, it seems to me that that sentence which 
I have read creates a somewhat dangerous precedent, for what may appear to 
one judge as sensible and legitimate may appear to some other judge, or to the 
persons responsible for forming the company, as neither sensible nor legitimate. 
T do not think that on grounds of that kind we are justified in disregarding what 
seems to me the plain meaning of the English language even though in a particular 
case it does appear to produce an equitable result. I should mention that in the 
present case the article we have to consider is not precisely in the same language 
as in the case before RomMER, J., as the article provides; not that the director 
shall be deemed to be in office, but that he shall continue in office. However, 
I do not desire to rest my judgment on that distinction because I prefer to look 
at the substance of the matter, and the substance of the matter is the same 
whichever form of language be used. I respectfully agree with MavGcuHam, J .'S 
construction of the language and it seems to me that counsel for the plaintiff 
was right in saying that in the present case his client had satisfied to the full 
the conditions required by art. 102 as to his remaining in office. I would add 
that, even had I agreed with Romer, J., I should have felt considerable doubt 
whether his judgment covered the present case, because in Robert Batcheller & 
Sons, Ltd., v. Batcheller (3) the article did not contain any provision about notice 
being given of the intention to reduce the number of directors. Counsel for 
the company, recognising the difficulty that was created for him by those words, 
put forward an ingenious argument to try and persuade us to strike them out. 
He said that art. 68 provided, on his construction, that not only thé specified 
items relating to the election of directors in place of those retiring by rotation, the 
election of auditors and the voting of their remuneration, and the declaration 
of dividends, were ordinary business, but also any other business which under 
the articles ought to be transacted at an ordinary meeting. All such business, 
he said, was ordinary business and, since art. 102 referred to a determination 
which necessarily involved a resolution to reduce the number of directors in 
office, it necessarily followed that that was other business which ought to be 
transacted at an ordinary meeting, and he said, accordingly, that no notice 
was necessary. In my view, that argument cannot be sustained. As the MASTER 
OF THE ROLLS said in the course of argument, and, I respectfully agree, the courts 
do not lightly strike words out in documents. They endeavour, if it is possible, 
to reconcile the two conflicting provisions in the documents they are considering. 
I think that the MasTErR or THE Rois suggested a perfectly natural construction 
of art. 68 which avoids the conflict between the two articles on which counsel 
for the company relies. He said that, in the last sentence of art. 68, the sentence 
which reads: “ All other business transacted at an ordinary meeting and all 
business transacted at an extraordinary meeting shall be deemed special,” the 
words *‘all other business’ relate back to the words “any other business ” 
in the pyeceding sentence, and that, on the true construction of that article, 
it is saying that items specifically mentioned therein are ordinary business, 
but that any other business, whether arising under an express provision of the 
articles or not, was special business, the general nature of which should be 
specified in the notice convening the meeting. However, let me assume that 
this construction is not permissible and that tho two articles are irreconcilable. 
Even so, I think counsel for the company would be out of court on the principle 
that, where two contradictory provisions are found, one in general terms but 
in terms wide enough to cover the specific matter, and the other dealing specific- 
ally with it, the specific provision must prevail. It seems to me that art. 102 
is peremptory that due notice has to be given, and, therefore, if there is a con- 
flict between the two articles, art. 102 prevails and the number of directors in 
office cannot be reduced unless a mention of the general nature of that resolution 
has been included in the notice convening the meeting. For these reasons, in 


A 
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7 opinion, the second argument advanced by counsel for the company fails. 
no eenaaaae preadlags, aha Pi eee mentioned is also fatal to counsel’s 
it the motiée convening. thia me hier y be suggested that there was included 
yr eae thor acY ae ta ng eee! aoe of an intention to reduce 
> salprgreatel tors tice. Indeed, if that had been the intention, I 
@ # oe a notice less likely to convey it to the minds of the shareholders. 
Bee rae eweticas 16 co-clocs ths pibinif’ they desired to reduce the number 
ee om e plaintiff, they desired to reduce the number 
directors in office. It may well be that their minds were not directed to that 
point at all. 
_ There are two other points I think I should mention before I conclude this 
judgment. The first is this. WyNN-Parry, J., expressed his pleasure at 
reaching the result he was able to reach, because, as he viewed the matter, the 
construction which, in my view, is the right construction involves an absurdity, 
namely, that shareholders, having rejected the resolution that the plaintiff be re- 
elected, now find that he has continued in office. However, I am not satisfied 
that this is necessarily an absurdity. It may well be that the persons responsible 
for the adoption of the articles in their present form deliberately took the view 
that, having regard to the small number of directors to whom this business was 
being entrusted, there should be no reduction of the number left in charge 
without the attention of the shareholders being specifically drawn to what was 
proposed in the notice convening the meeting. Therefore, I am not prepared 
to agree that the provision, although it produces a strange result, is absurd. 
It seems to me it may have been founded on sound business common sense. 
The other matter I want to mention is this. Counsel for the company pointed 
out—and I have already expressed my agreement with him—that on the articles 
as they are framed the shareholders cannot get a resolution to reduce the number 
of directors in office inserted in the agenda against the will of the board and that 
they can only get rid of the plaintiff by electing someone else in his place, but 
it is to be observed, first, that, if a shareholder gives notice of his ‘desire to move 
a resolution reducing the number of directors, the directors would probably 
include it in the agenda, and, secondly, that there is nothing unusual in the 
shareholders not being allowed to interfere in matters which have been de- 
liberately placed under the control of the directors. In that connection I 
have in mind some observations of Buckiey, L.J. ( [1908] 2 K.B. 105, 106) 
in Gramophone & Typewriter, Ltd. v. Stanley (4) which are cited in BUCKLEY 
ON THE ComPantss Acts, 11th ed., p. 723, where the citation is in these terms : 
Even a resolution of a numerical majority at a general meeting of the company 
cannot impose its will upon the directors when the articles have confided to them 
the control of the company’s affairs. The directors are not servants to obey directions 
given by the shareholders as individuals; they are not agents appointed by and 
bound to serve the shareholders as their principe!s. They are persons who may by 
the regulations be entrusted with the control of the business, and if so entrusted they 
can be dispossessed from that control only by the statutory majority which can alter 
the articles. Directors are not, I think, bound to comply with the directions even 
of all the corporators acting as individuals. 


Therefore, I am not so shocked as was counsel for the company at the fact that 
the shareholders cannot necessarily get this resolution included in the agenda. 
Counsel for the company may, perhaps, have this consolation that, when the 
Act of 1947 is brought into force, it will be competent for a percentage of share- 
holders to securo the inclusion in the notice convening the meeting of agy resolu- 
tion which can properly be passed at an annual general meeting. For these 
reasons I think that the decision of the judge was wrong and that the plaintiff 
is entitled to the declaration for which he asks. 


ASQUITH, L.J. : I agree. 


LORD GREENE, M.R.: The matter has been so fully dealt with by 
Cowen, L.J., that I do not feel there is any necessity to go into the matter in 
any detail, but there are just two points on which I might usefully say a word. 
One was the point on which the judge very largely based his judgment, namely, 
that, in his view, any other construction of the article would lead to an absurdity. 
“ Absurdity,” I cannot help thinking, like public policy, is a very unruly horse, 
because there may very well be considerations which would be well understood 
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by the persons concerned to work the documents in question, but do not readily 
present themselves to the mind of a judge. I am bound to say here that I 
agree with what CoHEN, L.J., has said on the question of this particular article. 
Tho article contemplates that the number of directors in office in the previous 
year is temporarily going to be reduced by retirement by rotation. If that 
vacancy is not filled, the company will be minus a director. The number of 
directors to run the company’s affairs which have been found necessary oF 
desirable in the previous year, will, in the next year, be reduced by one. It 
seems to me quite a reasonable view to take that in those circumstances the 
company may do one of two things. It may either restore the number of 
directors by filling the vacancy—which it can do either by re-electing the retiring 
director or by electing somebody in his place—or it can decide that the previous 
number of directors was unnecessarily large and resolve to reduce the number 
of directors in office. Unless the company signifies its intention to do-one or 
other of those two things, I can well understand it being thought that a director 
who, after all, hasbeen tried in office for two or three years, or whatever it 
may be, should continue in office rather than that the number of directors 
which had previously been found necessary to run the company should be re- 
duced. It seems to me that that is a perfectly sensible business attitude for people 
to take in the running of a company, and, therefore, I am bound to confess 
that, in construing art. 102, I am much tempted to approach it in what might 
be called a diametrically opposite line to that adopted by the learned judge 
and to read the rather stringent provisions as not unreasonably, being intended 
to be stringent and to place on the company the necessity, if it wishes not to 
fill a vacancy, of saying so in clear terms. 

In the present case counsel for the company argued that the company had, 
in effect, determined to reduce the number of directors in office (a) by refusing 
to re-elect the retiring plaintiff, and (6) by not electing anybody to fill that 
vacancy. Ido not accept that argument. It appears to me that the concluding 
words of art. 102 require a specific resolution, not merely to re-elect A, but 
a specific resolution that nobody shall be elected to fill the vacancy. An 
example. of the sort of resolution which would be required can, in my opinion, 
be found in Bennett Brothers (Birmingham), Ltd. v. Lewis (5). There, with 
an article practically the same as this except that it contained no reference 
to due notice, the company, having declined to re-elect two directors who 
were retiring, passed a resolution that the said two directors “ be not re- 
elected, and that the vacancies thereby created be not filled up, and that 
the number of directors be reduced accordingly.” That is the sort of reso- 
lution, it seems to me, which the concluding words of art. 102 contemplate, 
and the very event contemplated by art. 102 appears to me to have happened. 

There is one rule, I think, which is clear—and it brings me back to the doctrine 
of absurdity—that, although the absurdity or the non-absurdity of one con- 
clusion as compared with another may be, and very often is, of assistance 
to the court in choosing between two possible meanings of ambiguous words, 
it isa doctrine which has to be applied with great care, remembering that judges 
may be fallible in this question of an absurdity, and in any event it must not 
be applied so as to result in twisting language into a meaning which it cannot 
bear. It is a doctrine which must not be used to re-write the language in a 
way different from that in which it was originally framed. Here, I not only 
do not find any absurdity, but, even if I did, I should not be justified in re- 
writing ast. 102 in such a way as to make it comply more nearly with what I 
or another judge might consider to be more reasonable. I agree that the appeal 


must be allowed, that the plaintiff succeeds in the action, and that he i i 
to the declaration for which he asks. tpn oe 


i. : Appeal allowed with costs. 
Solicitors: Nordon & Co. (for the plaintiff) ; Linklaters & Paines (for the 
company). 


[Reported by F. GuTrMan, Esq., Barrister-at-Law.] 
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Re BURDEN (deceased), MITCHELL v. TRUSTEES OF 
ST LUKE’S HOSTEL. 
[CHanceRy Division (Romer, J.), December 9, 10, 1947.] 


W wls—Construction—Gift of house for life—Condition requiring residence— 
« Sum settled for outgoings during life of tenant—Gift over—Prohibition against 
nN exercise of power of sale—Settled Land Act, 1925 (f. 18), #> 106 (1); 

A testatrix by her will gave two houses, one to her sister, E.F.E., and 
the other to another person, for life with remainder after their deaths to 
the Hostel of St. Luke. Clause 6 of her will provided “ . . . I hereby 
direct that in any case if the life tenant shall cease to reside in the house 
. . . devised to him or her for life such fact shall operate as a determination 
of such life interest and accelerate the operation of the gift to the said Hostel 

B of St. Luke.” By cl. 7 (a) she directed her trustees “‘ to set apart the sum 

of £1,000 and to hold the same during the lifetime of my . . . sister E. 

- upon trust to pay thereout the local rates and property tax and 

the cost of such repairs as they may deem necessary or desirable to the 

said house Glynhaven and after her death as regards so much as shall 

remain unexpended . . . for the said Hostel of St. Luke.’”? There wasa similar 

direction with regard to the second house. A declaration was sought by 

C the tenants for life regarding the effect of these clauses in the event of 
their exercising their powers of sale under the Settled Land Act, 1925. 

HELD: (i) the deprivation of an amenity such as that conferred by 
el. 7 (a) was not within the Settled Land Act, 1925, s. 106 (1) (which makes 
void any provision tending to induce a life tenant .to abstain from 
exercising any power under the Act), it being merely an extra benefit 
conferred on the life tenants. 

D Re Simpson, Clarke v. Simpson ([{1913] 1 Ch. 277) and Re Patten, 
Westnunster Bank v. Carlyon ([{1929] 2 Ch. 276) followed. 

Re Ames, Ames v. Ames ({1893] 2 Ch. 479) not followed. 

Re Eastman’s Settled Estates, (1898), (68 L.J.Ch. 122n) distinguished. 

(ii) even if such a deprivation were within s. 106 (1), the gift over to take 
effect on the life tenants’ exercising the power was within that section, 

E and there was nothing in the sub-section to convert the trust from a direction 
to pay outgoings into a direction to pay money out to the life tenants. 

(iii) taking cl. 6 of the will in conjunction with cl. 7 (a), the words 
‘‘after her death” in cl. 7 (a) should be read as meaning ‘“‘ subject to 
her interest,’ and, therefore, in the event of a sale by the life tenants 
of the houses under the powers conferred by the Act, so much of the sums 
of £1,000 as remained unexpended would devolve at once on the Hostel 

F of St. Luke. 

Re Shuckburgh’s Settlement, Robertson v. Shuckburgh, ({[1901] 2 Ch. 794) 
and Re Donald, Royal Exchange Assurance v. Donald, ([1947] 1 All E.R. 
764) applied. 


[As TO PROHIBITION AGAINST EXERCISE OF STATUTORY POWERS OF TENANT FOR LIFE, 
see HALSBURY, Hailsham Edn., Vol. 29, pp. 697, 698, para. 976; and FOR CASES, 
G see DIGEST, Vol. 40, pp. 743, 744, Nos. 2736-2752.] 
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ADJOURNED Summons for a declaration as to the effect of certain clauses 
in the will of the testatrix in the event of the exercise by life tenants of their 
powers of sale conferred by the Settled Land Act, 1925. Romer, J., held pe 
the life tenants would not be entitled to any benefit from the amount unexpende 
of funds provided by the testatrix for the upkeep of houses which they ae 
under such powers, and that the interest of the remainderman. in those fun 
would be accelerated. The facts appear in the judgment. . 


Cozens-Hardy Horne for trustees of will or settlement. 

R. L. Edwards for residuary legatees. 

Blanshard Stamp for tenants for life. 

B. S. Tatham for remainderman (trustees of the Hostel of St. Luke). 


ROMER, J. : ‘The questions I have to determine arise from the 
provisions in the testatrix’s will for the upkeep of two of the houses which she 
gave to certain persons for life with remainder after their respective deaths 
to the Hostel of St. Luke. Clause 6 provides : 

In the case of each of the six foregoing life intérests it is my desire and I hereby direct 
that in any case if the life tenant shall cease to reside in the house as aforesaid devised to 
him or her for life such fact shall operate as a determination of such life interest and 
accelerate the operation of the gift to the said Hostel of St. Luke. 

By cl...7 (a): 

I direct my trustees to set apart the sum of £1,000 and to hold the same during the 
lifetime of my said sister Emily Frances Ellis upon trust to pay thereout the local rates 
and property tax and the cost of such repairs as they may deem necessary or desirable 
to the said house Glynhaven and after her death as regards so much as shall remain 
unexpended of the said sum and the interest thereof for the said Hostel of St. Luke. 


There is a further direction to the same effect with regard to the house which 
the testatrix had given during the life of the survivor of her cousin, Robert 
Arthur Lloyd, and his wife. The tenants for life of these two properties want 
to know what their position will be with regard to these sums of £1,000 each 
in the event of their desiring to exercise their powers of selling under the 
Settled Land Act. It is argued on their behalf that, if they sell, they should 
be entitled to have an equivalent benefit which, it is said, could be quantified 
in terms of money in substitution for the benefits conferred on them by cl. 7, 
and it is contended that that is the result of the provisions of the Settled Land 
Act, 1925, s. 106. 

It is clear that the testatrix did not intend any part of these sums of £1,000 
to pass into the pockets of the life tenants. The sums were dedicated solely 
to achieve one particular object which was to permit the life tenants to occupy 
the houses without having themselves to pay the rates and taxes and for 
repairs. Therefore, it would be altering the terms of these dispositions if the 
arguments for the life tenants were to be acceded to and part of these sums 
of £1,000 were to be diverted from the object to which they were intended 
to be applied and were to pass into the pockets of the tenants for life. 

The argument advanced on behalf of the tenants for life is founded on the 
view that, if a person has a life interest in a house and is exonerated from the 
payment of the outgoings relating to the house, that is a benefit, and, if the 
tenant for life should lose that benefit and not acquire an equivalent benefit 
on selling the house, that is an element which might act as a deterrent to him 
in deciding to exercise his powers under the Settled Land Act. Whether, as a 
result of*adopting the view that it is a deterrent, the trusts would be altered 
in a way that the testatrix herself never contemplated is another matter. 
It seems to me that this matter is covered by authority which is binding on 
me. In Re Simpson (1) which came before SwINFEN Eapy, J., the headnote 
states ([1913] 1 Ch. 277): 


A testator bequeathed a leasehold house to his executors and trustees in trust to 
permit his wife to occupy the same during her widowhood, with a provision for payment 
of ground rent, rates, taxes and outgoings, execution of repairs, and performance of 
covenants out of the testator’s general estate, it being his intention that his wife should 
be personally relieved therefrom. The widow resided in the house for fourteen years 
from the testator’s death, the outgoings, amounting to £160 a year, being paid by the 
trustees. She then sold the house as life tenant under the Settled Land Act, 1882, 
and the trustees received the purchase-money :—HeEtp, that under s. 34 the proceeds 
of sale must be applied in peying the widow during widowhood such an annuity as 


H 
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would exhaust those proceeds, capital and income, in the remaining eleven years of 
the lease. Askew v. Woodhead (2) applied. Hep, also, that the widow was not entitled 
to be paid £160 a year out of the general estate in lieu of the provision for payment 
of rent and outgoings, as that provision, being merely an extra benefit conferred on 
her to enable her to reside in the house, was not a provision tending to induce her to 
abstain from exercising her statutory power of sale within the meaning of s. 51, and 
consequently came to an end on the sale. 


After deciding the first point in favour of the widow, SwInrEN Eapy, J., said 
(ibid., 282) : 

The widow, however, also asks for a further payment. She says that as she had a 
right to occupy the house free of ground rent, rates, taxes, outgoings, and cost of repairs 
amounting in all to £160 a year, which were payable out of the general estate, she 
ought now to receive an annuity of that amount out of the general estate, which no 
longer has to pay the actual rent and outgoings. She contends that having regard to 
s. 51 [of the Settled Land Act, 1882] this extra benefit conferred on her by the will 
cannot be put an end to by a sale under her statutory power. In my judgment the 
provision for payment of rent and outgoings does not fall within s. 51 at all. It is 
merely an extra benefit conferred on the widow to enable her to reside in the house 
without the expense of these outgoings. It is true that while she was in occupation 
she was free from these outgoings, but I am of opinion that the provision conferring 
this extra benefit on her was not a provision tending to induce her to abstain from 
exercising her statutory power of sale within the meaning of s. 51. 


He then referred to Re Trenchard (3) which came first before ByRNE, J. (16 
T.L.R. 525) and subsequently before BuckuiEy, J. ([1902] 1 Ch.D. 378), and 
said he thought that the view which he had expressed was supported by the 
view which Buckiey, J., had taken in Re Trenchard (3). 

The headnote in Re Patten (4) states ({1929] 2 Ch. 276) : 


A testator by his will, dated Nov. 22, 1927, directed his trustees to retain £3,000 
and to apply the interest yearly in payment of the taxes, rates and repairs of his free- 
hold house, and he desired that his aunt should “ have the use of it and my furniture 
free of cost for her occupation during her life or so long as she may require them, but 
without the power to sub-let the same or any part thereof [and] on the termination of her 
occupation the house is to be sold,” and from the proceeds, added to the above £3,000, 
certain specific legacies were given . . . HELp, (1) that the provision forbidding the 
tenant for life to sub-let was void under sub-s. (1) of s. 106 of the Settled Land Act, 
1925, and that the provision requiring the house to be sold and the gift over of the 
proceeds of sale upon the termination of her occupation was also avoided by that 
sub-section, so far as that provision would operate in the event of her exercising any 
of her powers as tenant for life; (2) that the gift over of the £3,000 was a provision 
which tended to induce her to abstain from exercising her powers of leasing as a tenant 
for life, and was void, therefore, in so far as it had that tendency ; and that it should 
be read to take effect only upon her ceasing to reside for any reason other than the 
exercise of her powers of leasing as a tenant for life ; (3) that in the event of her selling 
the houze she would not be entitled to be paid any part of the income of the £3,000... 


Romer, J., after reading the will and referring to the admitted fact that the 
tenant for life, Mrs. Patten, had the powers of a tenant for life, said (zbd., 


279) : 

Ma desires, however, to know what her position will be as to the house, the pictures, 
and the interest on the £3,000 in the event of her ceasing to reside there. Should 
she cease to occupy the house for any reason other than the exercise by her of her 
powers as a tenant for life, there can be no question but that the directions contained 
in the will to take effect on ihe termination of her occupation will at once come into 
operatio:. She may, however, cease to occupy the house by reason of an exercise 
by her of . or powers of a tenant for life, and in that case it becomes necesse#ry to con- 
sider the provisions of s. 106 of the Settled Land Act. But before doing so, it will be 
convenient to ascertain what, according to the terms of the will, are the trusts upon 
which the £3,000 are to be held. It was contended on behalf of Mrs. Patten that during 
her residence at the house the trusts of the interest accruing on this sum were solely 
for her benefit, that the payment of the rates taxes and repairs was merely one method 
indicated by the testator of utilizing the interest for her benefit, and that she was 
entitled to be paid such interest so far as it was not exhausted by the particular atlearte, 
in question. I am unable to take this view. Mrs. Patten would of course be oe tec 
by having the rates and taxes and repairs paid for during her residence, but so - as 
repairs are concerned the persons entitled to the proceeds of sale of the sel w i 
gold are also interested in having it kept im a proper state of repair until the sale. In 


ill i i t of the £3,000 
inion the only trust declared by the will in respect of the interes £3,01 
ébavoky: it in payinuat of the rates, taxes and repairs, and I cannot find any vee 
tion of the testator’s intention that any surplus after discharging that trust shou 
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go to Mrs, Patten. Should there be any surplus it would appear to be undisposed of 
and would fall into residue. 


Those observations of the learned judge are precisely in point in the present 
case. There is no indication here of the testatrix’s intention that any surplus 
after discharging the particular trusts should go to the life tenant. Romer, J., 
continued (¢bid., 280) : . 


I must now consider the effect of 5. 106 upon the provisions of the will to which 
J have referred. There is nothing in these provisions purporting or attempting to 
forbid Mrs. Patten to exercise any power under the Act except the direction that she 
shall not have power to sub-let. That provision obviously falls within para. (a) of 
the first sub-section and is to be deemed void. The provision requiring the house 
to be sold and the gift over of the proceeds of such sale upon the termination of Mrs. 
Patten’s occupation is also avoided by the first sub-section so far as the provision 
would operate in the event of her exercising any of her powers as a tenant for life, 
either because it comes within para. (b) of the sub-section, or because her estate or 
interest may be regarded as limited to continue so long only as she abstains from 
exercising any of such powers, and must therefore by virtue of sub-s. (2) be and take 
effect as an estate or interest to continue during her life or until she shall cease to 
occupy for any reason other than the exercise by her of any of such powers. If there- 
fore Mrs. Patten in exercise of such powers should let or sell the house she will be entitled 
to receive during her life the rent or the interest of the proceeds of sale, as the case 
may be. ‘The question of what effect s. 106 has upon the £3,000 and the furniture 
is, however, one of greater difficulty. And first as to this £3,000. In connection with 
this my attention was called to the decision of Byrne, J., in Re Trenchard (3), a 
case decided upon s. 51 of the Settled Land Act, 1882, a section which for the present 
purpose differed in no material respect from s. 106, sub-ss. (1) and (2), of the present 
Act. In that case a testator gave to his widow the use of a certain house so long as 
she should desire to make it her permanent place of residence, his estate to pay all 
rates, taxes and outgoings in respect thereof and to keep the house and grounds in 
tenantable repair. The widow claimed to be entitled as tenant for life to sell the 
house and receive the income of the proceeds. It was held that this claim was well 
founded. But she also claimed in the event of such a sale to receive out of the testator’s 
estate such a further sum in each year during her life as should be equivalent to the 
rates, taxes and outgoings of the house. As to this, according to the report, the learned 
judge said that the point was ‘“‘ whether the direction contained in the will as to the 
payment of the rates, taxes and outgoings, so long as she should desire to make it 
her permanent place of residence, was such as would deprive the lady of all interest 
in the portion of the testator’s estate properly applicable to such payment in the event 
of her selling the residence and therefore a prohibition or limitation, void within the 
meaning of s. 51 of the Act, as preventing the tenant for life from exercising, or as 
inducing her to abstain from exercising, or as putting her into a position inconsistent 
with her exercising her powers under the Act, or as tending to bar that operation. He 
was of opinion that, so far as the direction in the will made it a condition that the 
benefit of the payments in question was to be dependent upon residence, it was void 
within s. 51, and that the widow’s interest in such sums continued during her widowhood 


and the house had consequently ceased to form part of the testator’s estate. But 


SwInFEN Eapy, J., took a different view as to the application of the section to a 
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part of Swinren Eapy, J.’s judgment in that case, he continued (ibid., 284): ] The 
learned judge [Swinren Eapy, J.] then referred to Re Trenchard, Ward v. Trenchard 
(3) and came to the conclusion that BuckiEy, J., had taken (16 T.L.R. 525) a different 
view from that of Byrne, J., on a subsequent application ( [1902] 1 Ch. 378) to confirm 
a compromise in the same matter come to between the widow and the parties interested 
in remainder. I have carefully read the judgment given by Buck ey, J., on that 
— and for myself have been unable to discover anything to suggest that BUCKLEY, 

-, expressed or even indicated by implication that he disagreed with Byrne, J. The 
point was not in any way considered by him. But, however that may be, I have 
the clear expression of SwInFEN Eapy, J.’s own view that in a case such és the present 
the tenant for life is not entitled after a sale to be paid during her life the money that 
would but for this sale have been expended in outgoings. In the present case the trust 
is to pay out of the interest from the £3,000 the taxes, rates and repairs. There is no 
provision as to how long that trust is to continue except what is to be implied from the 
gift over of the £3,000 on the termination of Mrs. Patten’s occupation, the effect of 
which I will consider in a moment. But whatever may be the duration of that trust, 
I can find nothing in s. 106 of the Settled Land Act, 1925, that can have the effect of 
turning it into a trust to pay any part of the interest to Mrs. Patten. It is, however, 
a trust to apply the income in payment of the outgoings and but for the gift over is a 
trust that would endure so Jong as the house remained subject to the trusts of the will. 
That being so, it appears to me that the gift over of the £3,000 upon the termination 
of Mrs. Patten’s occupancy is a provision that tends to induce her to abstain from 
exercising her powers of leasing as a tenant for life, and is therefore void in so far as it 
has that tendency. The gift over should therefore be read as one to take effect only 
upon her ceasing to reside for any reason other than the exercise of her powers of leasing 
as a tenant for life. If she should let the house the trust will accordingly continue 
and she will benefit by obtaining a larger rent. But there can be no necessity for 
preventing the gift over taking effect upon her selling, for it is not the gift over that 
tends to induce her not to exercise that power; it is the fact that, upon selling, the 
trust for payment of the outgoings comes to an end by reason of the nature of that 
trust, and for the reasons I have given I cannot treat its nature as being altered by any 
of the provisions of the section. 


Both SwinFen Eapy, J., in Re Simpson (1) and Romer, J., in Re Patten (4) 
expressed the view that it was not the gift over that tended to induce tho 
tenant for life not to exercise the power for sale, and they both decided that, 
if there was a sale under the Settled Land Act, the tenant for life would not 
be entitled to any monetary benefit in substitution for any advantage of 
having the taxes and rates and repairs paid before the time of selling. Those 
cases seem clearly to negative the claims made by the tenants for life in the 
present case, but counsel for the tenants for life pointed out in argument that 
two earlier cases were not brought to the attention of SWINFEN Eapy, J., in 
Re Simpson (1) or of Romer, J., in Re Patten (4). Tho first is Re Ames (5), 
which -was a decision of Nortu, J. It was rather a complicated case where 
there was a settlement of land and a direction. that a sum of £4,000 was to 
be set aside and the income applied in maintaining in good and efficient repair 
a wall forming part of the property and in preserving in proper order and 
condition the walks and drives on the estate, and that the surplus of any such 
dividends arising from the sum of £4,000 should in effect be paid to the tenant 
for life of the property from time to time by virtue of the limitations declared 
on the real estate. There was a provision that, if the tenant for life should, 
by alienation or other act of his, cease to be entitled to such possession, the 
trust declared of the £4,000 annuities should cease and determine and thence- 
forth the same should fall into and be deemed part of the residuary personal 
estate. Norru, J., said ({1893] 2 Ch. 485) : 


i i i i < Itimate gift after 
ome difficulty in saying who will take under the ultimat 
ria ratio eget trust ; at under the words of the trust the plaintiff as tenant 
be tk ai alev onli i f the fund applied in keeping up the sea- 
for life is also entitled to have the income of the fund ap} Be ani da 
ll, and what I may call the amenities of the property, so that to thet extent if the 
iaivesty were retained he would be entitled to have expended upon saa ch Hees 
i i e in the value of a property the enjoyment of which he has. 
re Act ihe, peor ] the same benefit. After declaring the 
th the property he cannot have the + > be solar 
ee ee the ZA 000 Pia! bodiatl provides that if at any time during be ig ere 
the sntitled to possession or receipt o e rents 
of the trusts of the £4,000, the person entitle 2 lena ev a i cogeen 
; ty shall by alienation or other act ¢ s ceas 
ee ee oheead in t in tail disentailing and not 
i i receipts, or in case of a tenant in andl r 
Scat Be aat-attperty i Ff in either of such cases the trusts declared Smapiaar 
the £4,000 and the dividends thereof shall cease and determine, and thenceforth the 
, 
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same shall fall into his residue.” That is to say, if the present tenant for life had re- 
frained from selling, he would have been in enjoyment of the estate with a yearly 
expenditure upon it, in relief of the expenditure he would otherwise have been put 
to himself. That is, so long as he was in the possession, he would have had the benefit 
of the incomerof the £4,000 Consols. The capital of that sum would not, of course, 
go into his own pocket. But there is an estate which, while the tenant for life remains in 
possession, will have a sum of money spent on it yearly ; but when he parts with it 
the expenditure ceases. That certainly seems to me to come within s. 51 of the Settled 
Land Act, which provides for the case of a disposition of personal property being made, 
the effect of which is to tend to have the operation of making the tenant for life abstain 
from exercising the power of sale given him by the Act ; a disposition which the section 
intends shall not have any legal effect. I think that, notwithstanding the sale, the 
plaintiff is entitled still to have the income of the fund. 


Counsel for the residuary legatees pointed out in that case the trusts of the 
£4,000 fund were not only to preserve the amenities of the property, but to 
pass any balance of dividend not wanted for that purpose to the tenant for 
life. It was really the ordinary case of attempting to take away from the 
tenant for life something in the nature of an annuity-which had been given 
to him if he exercised his Settled Land Act powers. It is true that that element 
was present in that case, but I do not think it was the element on which 
Nortu, J., proceeded. I think that the ground on which he decided the case 
was that the person entitled to possession or to receive the rents and profits 
of the settled property was also entitled to a benefit, which he described in 
his judgment, of having the amenities of the property maintained otherwise 
than at his own cost, and that an attempt to deprive him of that benefit, 
R he had sold, under his powers under the Settled Land Act was avoided by the 

Ct. 

Counsel for the tenant for life referred me also to Re Eastman’s Settled 
Estates (6) which was decided in 1898. The headnote is (68 L.J.Ch. 122n) : 


By his will dated May 18, 1895, a testator gave his residuary real and personal estate 
to trustees, upon trust as to his leasehold house, No. 5, Acre Lane, Brixton, . . 
wherein he was then residing, to permit the applicant, his wife, to occupy the same 
for her life or till the expiration of his term therein (provided she should so long live 
and continue his widow), the applicant paying the ground rents and all rates and taxes 
payable in respect thereof, and also the annual premium for insuring the said premises 
to the full value thereof. And upon further trust, out of the income of his residuary 
estate to do all repairs that might be necessary from time to time to No. 5 Acre ne 
and to pay to the applicant for her own use during her life or widowhood (if she should 
continue to reside in his present residence so long or until the lease thereof should 
expire) the annual sum of £850 . . . Provided, that if the applicant should remove 
from No. 5, Acre Lane, before the expiration of the lease, the said annuity of £850 
to her should be reduced, as from the date of her ceasing to reside there, to £600 . 


The annuity of £850 was increased by codicil to £1,000, payable to the applicant during * 


her life or widowhood if she should continue to reside in th ; *s i 
till the expiration of his term therein. ~ oe ae ee ce ee 


An application was made to the court by the tenant for life, the widow, who 
was the applicant, and the applicant’s infant son, and certain questions were 
raised on that application. The judgment is very shortly reported and is to 
this effect. Romer, J., says (ibid., 123). ; nadie 
The words of s. 51 of the Settled Land Act, 1882, aro strong, and I am glad to | 
able to hold that the provision for reducing the applicant’s annuity edines wit in. is 
section, as tending to induce her to abstain from exercising her powers. It @ a 


necessary*that the settlor should have intended th isi 
; i € provision ay is res 
The questions must be answered in the affirmative. ae 9 eS eee 


It is to be observed that the only point raised and, decided in that ease y 
as to the reduction of the tenant for life’s annuity. No question was Wilsad 
regarding the deprivation of the widow of tho benefits conferred on ial 
having tho ground rent and rates and taxes on the houso in which abiges “s 
given a life interest paid out of the estate. I cannot ro zard that desisine. 
Dee ae ve i) authority a either question with which I have to deat 
standing tho views which were, apparently, taken b ai 
in Re Ames (5), I havo the clearest possi fi thot sta aoe 
; stearest possible guidance bo "EN If 

and of the late Lorp Romer in tho two cases to ehh eee ae ate " 
regard to the proper bearing of s. 106 on such a problem as the anal bof ee 
me. They both express the view that tho deprivation of such an azabatliuten 


D 


F 
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is conferred on a tenant for life by this will is not within s. 106 of the Settled 
Land Act, it merely being an extra benefit conferred on the tenant for life and 
not one such as to tend to induce the tenant for life to abstain from exercising 
her Settled Land Act powers of sale. Lorp Romer further points out that, 
even assuming that it was avoided by s. 106, the gift over to take effect on her 
exercising the powers was within s. 106, and there is nothing whatever in the 
Section to convert the trust from a direction to pay outgoings into a direction 
to pay money out to the tenant for life. I propose to follow Re Simpson (1) 
and Re Patten (4), and I respectfully adopt and concur in the reasoning which 
Lorp ROMER expresses in his considered judgment. If the view contended 
for by counsel for the tenants for life is to prevail over the view expressed by 
SwWINFEN Eapy, J., and Romer, J., it must prevail in a higher court. 
I, therefore, hold that the tenants for life will not be entitled to any interest 
in the sums of £1,000 if they sell the properties by virtue of their Settled 
Land Act powers. 

The question then arises what should happen to those sums if these powers 
are exercised. Counsel for the remainderman to the real estate, the Hostel of 
St. Luke, says that there is acceleration in their favour of any unexpended 
portions of the sums in question. Counsel for the residuary legatees says that 
until the death of the tenants for life there will be no operative trust effective 
in relation to this money, the income will pass into residue, and on the death 
of the tenants for life the capital will go to the remainderman, the Hostel of 
St. Luke. I think that this question should be decided in favour of the 
Hostel of St. Luke. True, that on the language of cl. 7 of the will the sums 
in question are. not to go to the Hostel of St. Luke until after the death of the 
tenants for life, but I read that in conjunction with cl. 6 in which the 
testatrix says: 


In the case of each of the six foregoing life interests it is my desire and I hereby 
direct that in any case if the life tenant shall cease to reside in the house as aforesaid 
devised to him or her for life such fact shall operate as a determination of such life 
interest and accelerate the operation of the gift to the said Hostel of St. Luke. 


It appears to me that, taking that clause in conjunction with cl. 7, it is by no 
means difficult to adopt the kind of principle which has so frequently been 
adopted in such cases as Re Shuckburgh’s Settlement (7) and Re Donald (8), 
and, in effect, to read the words “after her death” in cl. 7 (a) as meaning 
“‘ subject to her interest.’’ It is urged by counsel for the residuary legatees 
that in cl. 6 there is an express provision for acceleration in the case of each 
of the six foregoing life interests, it being the testatrix’s desire that, if the 
life tenants should cease to reside, that fact should operate as acceleration 
of the operation of the gift to the Hostel of St. Luke, and that there is no such 
provision under cl. 7 where the gift. over is expressed to be after the deaths 
of the tenants for life. I do not think that any great weight is to be attached 
to that argument. It seems reasonably clear that the testatrix intended the 
Hostel of St. Luke to have not only the properties but the £1,000 which, in 
‘effect, was to go with the properties as long as they formed part of the 
testatrix’s estate, subject only to the interest which she had carved out in 
relation to that property of a sum in favour of the tenants for life. Accordingly, 
I take the view that, if the tenants for life sell these houses under their Settled 
Land Act powers, so much of these sums of £1,000 as at that time remains 
unexpended will go at once to the remainderman, the Hostel of ‘St. Luke. 
I will make the appropriate declaration. 
Declaration accordingly. 
Solicitors: Guscotte, Wadham & Co., agents for O’Donogue & Forbes, 
Bristol (for the trustees, residuary legatees and tenants for life); Trotter, 


& Pitcairn (for St. Luke’s Hostel). ; 
0, ae [Reported by R. D. H. OsBorneE, Esq., Barrister-at-Law.] 
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ROGERS AND ANOTHER v. WOOD AND ANOTHER. 


[CaHancEerRy Division (Roxburgh, J.), December 17, 1947.] 
Practice—Counterclaim—Default in delivering reply—Motion for judgment— 
Action still pending—Subject-matter of action and counterclaim indivisible— 
SO, 6Ord 21s lis 
Where the plaintiff in an action has failed to deliver a reply to & 
counterclaim, the court has jurisdiction under R.S.C., Ord. 27, r. 11, to 
entertain a motion for judgment on the application of the defendant, but, 
where the subject-matter of the action and the counterclaim is indivisible, 
it would be unjust to make an order for judgment on the counterclaim 
while the action is still pending, and the motion should, therefore, be 
refused. : 
Roberts v. Booth ({1893] 1 Ch. 52) distinguished. 
Observations of Lopzs, L. J., in Jones v. Macaulay ([1891] 1°Q.B. 
221) applied. 

[As To FarurE To REPLY TO CouUNTERCLAIM, see HAUSBURY, Hailsham Edn., 
Vol. 19, p. 222, para. 520; and ror Casrs, see DIGEST, Vol. 40, p. 428, Nos. 495-504.] 
Cases referred to : 

(1) Roberts v. Booth, [1893] 1 Ch. 52; 67 L.T. 646; 40 Digest 428, 502. 

(2) Jones v. Macaulay, [1891] 1 Q.B. 221; 60 L.J.Q.B. 258; 64 L.T. 621; 40 

Digest 428, 501. 


Motion for judgment. 

The plaintiffs having failed to reply to the defendants’ counterclaim, the 
defendants moved for judgment while the action was still pending. Rox- 
BuRGH, J., held that, although the court had jurisdiction to entertain the 
motion, it would be unjust to make an order for judgment on the counter- 
claim while the action was still pending. 


W. Fraser for the defendants. 


ROXBURGH, J.: Some curious points arise on this summons. The 
plaintiffs on the record are William Rogers, and Pauline Mary Rogers, his wife. 
The defendants are Jennie Wakefield Wood and Joseph Wood. The statement 
of claim alleges a written contract for the sale of a certain dwelling-house, 
98, Baskerville Road, Hanley, in the city of Stoke-on-Trent, at the price of £900, 
and the payment by the plaintiffs, who are the alleged purchasers, to the 
defendants, who are the alleged vendors, of an unusually large deposit, namely, 


£300. The dispute between the parties appears to be whether or not, in the - 


events which happened and having regard to the documents and other matters, 
the contract was a contract to sell with vacant possession. The defendants 
either would not or could not give vacant possession. The plaintiffs refused 
to complete and they claim a declaration that the defendants have wrong- 
fully refused to carry out their part of the contract, damages for breach of 
contract (including repayment with interest of the said deposit of £300), and 
further or other relief. The substance of the defence is that the contract 
was not a contract to sell with vacant possession, and that, accordingly, the 
plaintiffs, in refusing to complete because they could not obtain vacant 
possession, were themselves in breach of contract. The defendants then 
counterclaim and state that the plaintiffs were in default under the said contract 
on Dec. $, 1946, the date on which the defendants gave notice under cl. 32 
of the General Conditions of Sale. They set out cl. 32 which says : 

(1) If @ purchaser shall fail to perform his part of the contract, the vendor may give 
to the purchaser or to his solicitor at least 14 days’ notice in writing specifying the 


default... (2) If the purchaser does not comply with the terms of the said notice 
(a) the deposit money, if any, shall be forfeited to the vendor . . . (b) the vendor 
may resell . . . (c) the contract shall [subject to various matters] become void’. . . 


The defendants counterclaim a declaration that the contract became void 
except as stated in the General Conditions of Sale, cl. 32, on Deo: 23, 1946— 
14 days from, the date of the letter of Dec. 9, 1946, forfeiture of the deposit 
of £300 paid by the plaintiffs, and further or other relief. ‘The plaintiffs have 


made default in deliverin & reply to that counterclai j 
pee eu g & reply claim. The reason why is 
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In those circumstances, the defendants have moved for judgment. I am not 
certa’n from the form of the proposed minutes of order whether the motion 
was intended to be a motion for judgment in the action and on the counterclaim, 
or whether it was intended to be a motion for judgment on the counterclaim 
only, but I need not pursue that point further because I think it is clear that 
the motion could not lie for judgment on the counterclaim. Two things seem 
t& me to be manifest. One is that I have jurisdiction to entertain the motion 
under R.S.C., Ord. 27, r. 11: see Roberts v. Booth (1). The second is that, if 
I were to give judgment now on the counterclaim, it would make it impossible 
for the plaintiffs further to pursue the action, because the subject-matter of 
the action and the counterclaim is indivisible. In those circumstances, I have 
looked at the authorities which seem to me to make the position clear. In 
Roberts v. Booth (1) the facts were somewhat similar, but there were two 
important differences. First, in that case an order was made on Nov. 9, 1892, 
dismissing the action for want of prosecution unless the plaintiff should deliver 
a reply within seven days. This was not done, and so, when Nortu, J., heard 
the motion for judgment, there was no pending action. Secondly, while there 
might have been a good ground for treating the subject-matter of the action 
and counterclaim in that case as‘ closely inter-related, they could not, I think, 
have been described as indivisible. On the other hand, while it is true to say 
that the point was not directly in issue in Jones v. Macaulay (2), Lorss, L.J., 
made some observations which seem to me to throw much light on the question 
which I have to decide. The headnote in Jones v. Macaulay (2) is : 


Where the plaintiff fails to deliver a defence to a counterclaim, the defendant cannot 
sign judgment on the counterclaim for default of pleading, but must move for judgment 
under Ord. 27, r. 11. : 


In pronouncing judgment in that case to that effect, Lopes, L.J., said ([1891] 
1 Q.B. 223): 

There is a good reason why the practice should be so. Suppose a plaintiff claimed 
£500, and there was a counterclaim for £100 to which the plaintiff did not plead. 
If the defendant were entitled to sign judgment on the counterclaim, he could issue 
execution for the £100 while the action against him for £500 was still pending. I 
think that it was intended by the rules to prevent this and to reserve to the court 
control over the matter ; and with this object it was provided, not that the defendant 
should be able to sign judgment in a case of this sort, but that he must come to the 
court, which should make such order as might be just under the circumstances. 


I think those observations should guide my conduct here. In my judgment, 
it would be altogether unjust, where the subject-matter of the action and the 
counterclaim is indivisible, to make an order for judgment on the counter- 
claim while the action is still pending, and I, accordingly, refuse this motion. 

I do not think that the defendants were in any difficulty. Had they applied 
under a different rule for an order that the action, as distinct from the counter- 
claim, be dismissed for want of prosecution, apart from special circumstances, 
an order would probably have been made dismissing the action for-want of 
prosecution unless the plaintiffs delivered a reply within a certain period. If 
the plaintiffs failed to reply within that time or within such extended period 
as the court might in certain circumstances allow, the result would inevitably 
be that the action would be dismissed for want of prosecution under the 
appropriate rule. Then the field would have been clear. There would have 
been no pending action and, accordingly, no difficulty—because thgre is no 
absolute bar—in obtaining judgment on the counterclaim on motion for 
mae Motion refused. 

Solicitors: Simmonds, Church Rackham & Co., agents for Challinors & 

j for the defendants). 
eae ff [Reported by RD. H. Osnorne, Esq., Barrister-at-Law.] 
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JASLOWITZ v. BURSTEIN. 
{Kine’s Benox Division (Croom-Johnson, J.), November 26, 27, 1947.] 


Landlord and Tenant—Recovery of possession—Costs—Action in High Court— 
House within Rent Restrictions Acts—Acts not pleaded in defence—Increase 
of Rent and Mortgage Interest (Restrictions) Act, 1920 (c. 17), s. 17 (2). 

A landlord brought an action for possession of a dwelling-house subject 
to the Rent Restrictions Acts, on the ground of breach, by the tenant, 
of a covenant not to sub-let. The tenant was unable to claim the protection 
of the Acts, which were not pleaded, :— 

HELD: the action was a common law action and not a proceeding 
“arising out of” the Act of 1920, or ‘‘any of the provisions thereof,” 
within the meaning of s. 17 (2), and, therefore, the landlord was not 
precluded by that sub-section from being awarded. costs. 

[As to Costs tn ProcEeEpincs ArIsiInc OuT oF THE RENT RESTRICTIONS ACTS, 
see HALSBURY, Hailsham Edn., Vol. 20, p- 335, para. 402; and ror CAaAsEs, see 
DIGEST, Vol. 31, p. 585, Nos. 7344-7348.] - 

Cases referred to: 
(1) Gull v. Luck, (1923), 93 L.J.K.B. 60; 130°L.T. 331; [1923] W.N. 284;.- 31 
Digest 584, 7334. 
(2) Gunter v. Davis, [1925] 1 K.B. 124; 94 L.J.K.B. 352; 132 L.T. 538; 31 Digest 
585, 7347. 
(3) Wolff v. Smith, (1923), 2 Ch. 393; 92 L.J.Ch. 635; 130 L.T. 154; 31 Digest 
584, 7332. 
(4) Russoff v. Lipovitch, [1925] 1 K.B. 628; 94 L.J.K.B. 355; 132 L.T. 789: 31 
- Digest 585, 7343. 
(5) A. J. Smith, Ltd. v. Kirby, [1947] 1 All E.R. 459. 


AcTIon for recovery of possession of a dwelling-house. 

The landlord claimed possession of a dwelling-house on the ground that 
the tenant had committed a breach of a covenant in the lease by subletting 
the whole of the premises without his consent and so had incurred a forfeiture. 
The house was subject to the Rent Restrictions Acts, but the tenant. having 
given up possession to a third party, was unable to claim the protection of 
the Acts, and he did not plead the Acts in his defence. Judgment was given 
for possession, and counsel for the tenant submitted that there should be no 
order as to costs on the ground that the proceedings arose out of the Rent 
Restrictions Acts, and that under s. 17 (2) of the Act of 1920 the landlord was 
not entitled to costs where proceedings “‘ arising out of the Act or of any of 
the provisions thereof” were taken in the High Court when they could have 
been taken in the county court. The landlord, was awarded costs. 


Ashe Lincoln, K.C., and Max Rowe for the landlord. 
Stranders for the tenant. 


CROOM-JOHNSON, J., after finding for the landlord on the facts 
continued: The only question which remains is whether this is an action 
which has to do with a claim or other proceedings arising out of any one of the 
Rent Restrictions Acts or any of the provisions thereof. Counsel for the tenant 
has submitted to me, on authority, that once it is shown that tho premises 
are within the limits of the statute, the result of s. 17 (2) of the Act of 1920 
is that the landlord could have brought the action in the county court and, 
accordingly, cannot recover any costs in the High Court. The tenant relies 
on Gill v. Luck (1). In the course of that case BankgEs, L.J., and Arkin, L.J be 
made observations on the question of costs which, as I read the case, were 
obiter because the point did not really call for decision, but which must command 
great respect as being the utterances of thoso Lords Justices. They are to 


the effect that, once it is shown that a dwelling-house is within the limits of H 


the statute, proceedings to recover possession of it must arise out of the Act. 
Russe 1, J., in vacation had confirmed an order of a master in chambers giving 
the landlord leave to sign judgment for possession of a dwelling-house, and 
the order was criticised in the Court of Appeal. Bankes, L.J., says ({1923] 
W.N. 284): “ But, granting his right to sue in the High Court, can he have 
Judgment under Ord. 14?” The learned Lord Justice then points out that 
the master cannot make an order unless, on the evidence before him, he con- 
siders it reasonable to do 80, and continues: ‘ Here the only fact before the 
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court was that the rent had been tendered after action and before the order 
for leave to sign judgment. For these reasons the procedure under Ord. 14 
was inapplicable in this case.” .That being so, there was no judgment, and 
the question whether the plaintiff could bring a High Court action and recover 
the costs did not arise for determination. The report of the case winds up with 
this statement: “It appeared that the plaintiff could recover no costs of the 
proceedings, that the rent had been paid, and that the premises had been given 
up. In these circumstances the action was by consent dismissed without costs.” 

That case was considered by McCarpim, J., in Gunter v. Davis (2), where 
the plaintiff obtained judgment against the defendant, who was a trespasser, 
for possession of the premises which were within the Act by reason of their 
rental. McCarpiz, J., came to the conclusion that the plaintiff, having 
recovered that judgment, was entitled to his costs. After referring to the 
judgment of Ever, J., in Wolff v. Smith (3), the learned judge said ([1925] 1 
K.B. 127): “ ... if a plaintiff can only maintain an action for recovery 
of possession by invoking the Act of 1920, the action must be deemed. to fall 
under the provisions of s. 17, sub-s. (2), thereof, as one ‘arising out of this 
Act.’”’ Going on to examine the effect of the dicta in Gill v. Luck (1), he said 
that the substance of the decision was whether Ord. 14 applied, and he 
continued (ibid., 128) : 

. . . the present point arose, on the question of costs, and having arisen accidentally 
and not being argued at length—s. 17 only being referred to and no cases cited— 
certain obiter dicta were pronounced. That of Bankes, L.J., is ambiguous, and may 
or may not cover this case. But with the greatest respect I cannot follow the dictum 
of Arkin, L.J., where he says: ‘‘ When it is shown that the house is within the Act 
proceedings to recover it must arise out of the Act, because they cannot be enforced 
unless the conditions imposed by the Act are fulfilled.” In my view the action of 
Oe rea in the present case was not brought by virtue of the provisions of the Act 
oO . 

McCarpig, J., came to the conclusion that, the plaintiff having brought his 
action against a trespasser, the action was an ordinary action for damages 
and the plaintiff was entitled to his costs. 

In the same year the matter came before the Court of Appeal in Russoff v. 
Lipovitch (4), and the question involved was whether the county court had 
jurisdiction to entertain the action. It was an action by a landlord to recover 
from the tenant possession of a house to which the Rent Acts applied. 
McCarpigz, J., had ruled that there was no jurisdiction in the county court to 
entertain an action for recovery of possession. The Court of Appeal 
reversed that judgment, and held that there was jurisdiction in the county 
court to try the action. That was the real point which arose, and again, 
therefore, it will be seen that the question whether the plaintiff could recover 
costs in respect of High Court proceedings when he could have obtained 
judgment in the county court did not come up for express decision. The 
court, however, all expressed the view that an action for the recovery of 
premises to which the Act applies is a claim or proceeding arising out of that 
Act or the provisions thereof. The tenant in that case was setting up that 
he was entitled to the protection of the statute, as a “statutory tenant,” in 
the same way as the defendant in Gill v. Luck (1). Gill v. Luck (1) was cited 
in the judgment, but not on the question of costs, and, there boing no 
application or decision as to costs, it does not seem to me it takes the matter 
any further. With regard to Gunter v. Davis (2) Arkin, L.J., merely said 
({1925] 1 K.B. 640): 

I desire to add that I propose to reserve consideration of the question that arose 
in Gunter v. Davis (2) whether proceedings against a mere trespasser, who has never 
filled the position of tenant or sub-tenant, for the recovery of possession of a house 
to which the Act applies are proceedings arising out of the Act. On that question 
there is much to be said on both sides, but it does not arise here, and our judgment 
need not deal with it. 

The last case to which my attention was directed was a decision of 
Hizzery, J., which is directly in point—A. J. Smith & Co., Ltd. v. Kirby (5). 
That was an action commenced by a landlord against his tenant claiming 
arrears of rent under a lease and mesne profits and recovery of possession of 
a house and shop which were within the Act, the amount of rent being £370. 
Judgment was given for the landlord, and the question arose whether, as the 
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action was brought in the High Court, the landlord was entitled to recover 
costs by virtue of s. 17 (2). The learned judge came to the conclusion that, 
so far as the claim for possession was concerned, it was a claim which the 
county court could, and should alone, have entertained. He does not say why, 
and I confess I do not follow him. No one suggests that the landlord is not 
entitled to bring an action in the High Court, although, if he does, he may lose 
his costs. The tenant in that case was entitled to the protection of the Regt 
Restrictions Act. The learned judge said that, so far as the claim for arrears 
was concerned, it arose, not out of the Act, but out of the lease, but the claim 
for possession did arise out of the Act. That, apparently, was because the 
tenant was a statutory tenant and had to obey the provision of the statute 
that a statutory tenant is only protected so long as he goes on paying the rent 
reserved by the arrangement under which he originally went in. I am.not sure 
I completely follow the reasoning in that case. 

In my view, all these cases are different from the present case. The tenant 
here has wholly quitted and delivered up to somebody else possession of the 
premises in respect of the term still existing in him under the combined action 
of the written agreement and the Validation of War-time Leases Act, 
1944. The Rent Restrictions Acts were intended primarily, at all 
events, to protect sitting tenants. Nobody in this case relies or has relied 
on any provision in these statutes. In all the cases to which I have 
referred, except Gunter v. Davis (2), somebody was relying on the statute, 
or seeking to take advantage of the statute, or claiming rent which had been 
increased pursuant to the statute. The present is a perfectly simple case of 
a common law action to recover possession of premises and mesne profits at 
the rent reserved by the original tenancy agreement. Nobody wants any 
advantage which is to be derived from the statute. The statute is not pleaded. 
Nobody has suggested that there is any right in the tenant to be protected 
by the statute. The original letting having conferred a right of re-entry on 
the landlord on a breach having been committed, directly the landlord expresses 
a determination to forfeit the lease or the term he is entitled to do so. 

In those circumstances I have come to the conclusion that this is not a 
proceeding arising out of the Act. The tenant, accordingly, is not entitled 
‘to escape the payment of those costs which his own conduct has caused the 
landlord to incur, and there will be judgment for the landlord with costs. 

Judgment for the landlord with costs. 

Solicitors: Kramer & Co. (for the landlord); Miller, Clayton & Co. (for 
the tenant). 

[Reported by F. A. Amiss, Esq., Barrister-at-Law.] 


Re SKINNER (an infant). SKINNER v. CARTER. 

[CHANCERY Division (Vaisey, J.), December 17, 1947.] 

Infants and Children—Maintenance—Adoption order—Validity—Order made on 
application of two ‘‘ spouses” jointly—‘* Spouses” bigamously married— 
Liability of “ husband” for maintenance of child—Guardianship of Infants 
Act, 1925 (¢. 45), s. 3 (2)—Adoption of Children Act, 1926 (c. 29), s. 1 (8). 

By the Adoption of Children Act, 1926, s. 1 (3): ‘‘ Where an application 
for an adoption order is made by two spouses jointly, the court may make 
thgorder authorising the two spouses jointly to adopt, but save as afore- 
said no adoption order shall be made authorising more than one person 
to adopt an infant.” 

On July 19, 1937, 8. gave birth to a child. On Nov. 12, 1941, she went 
through a ceremony of marriage with C. In June, 1942, an adoption order 
with regard to the child was made in favour of 8. and C. on their joint 
application, they representing themselves to be husband and wife. On 
Sept. 9, 1947, C. was convicted of bigamously marrying 8. On Nov. 13, 
1947, C. was adjudged by justices to bo the guardian of the child, and 
was ordered to pay 10s. a week for her maintenance. On appeal :— 

Herp: C.’s only concern with the child was under the adoption order 
which, S. and C. not being ‘‘ spouses” when it was made on their applica- 
tion, was invalid under s. 1 (3) of tho Act of 1926, and, therefore, the 
justices’ order must be discharged. 
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{As To ApopTion OrpERs, see HALSBURY, Hails} 
paras. 1416, 1417; and ror Casgs, see DIGEST Sapp) 2 geal ea aa 
APPEAL by the defendant from an order of the Edmonton justices sitting 
at Tottenham on Nov. 13, 1947, ordering him, as guardian, to contribute to 
the maintenance of an infant. The justices’ order was based on an adoption 
order made on the application of the defendant and the mother of the 
chjld, which order was now held invalid by VatsEy, J., in whose judgment the 
facts appear. 
Neil Nairn McKinnon for the appellant. 
Ashkenazi for the respondent. 


VAISEY, J.: This case arises on an application made under the 
Guardianship of Infants Acts, 1886 and 1925. By the order of the Edmonton 
justices sitting at Tottenham on Nov. 13, 1947, the defendant, William James 
Carter, was adjudged to be the guardian of a child named J oyce Skinner, who 
was born on July, 19, 1937, to the plaintiff, Margaret Rose Skinner, and was 
ordered to pay to Margaret Rose Skinner 10s. per week in respect of the child. 
From that order the defendant appeals. 

Giving evidence before the justices, the mother stated that she was 
bigamously married on Nov. 12, 1941, to the defendant and that they lived 
together as man and wife from that date to Sept. 9, 1947, when the defendant 
was sentenced to a term of imprisonment for bigamy. After he came out of 
prison, the mother said, he left her. She then stated that the child, Joyce 
Skinner, was born on July 19, 1937, ¢.e., some four years before the alleged 
bigamous marriage, and that, in June, 1942, -she and the defendant obtained 
from the Edmonton County Court an order for the adoption of the child by 
them jointly. If that order had been valid and effectual, I should have been 
in a position to regard these two persons as the parents of the child, but the 
Adoption of Children Act, 1926, s. 1 (3), prohibits the making ef an adoption 
order in favour of more than one person except in the case of husband and 
wife. I have some copy documents which appear to show that the mother 
and the defendant represented themselves to the Edmonton County Court 
‘as man and wife, that they swore separate affidavits in support of their 
application, and that the county court judge was satisfied that the statements 
in the petition and affidavit were true. For anything I know, they may have 
been true, but when she was before the magistrate, the mother put in the 
_ forefront of her evidence the fact that her marriage to the defendant was 
bigamous, and I have the greatest difficulty in seeing how, when she had said 
that the marriage was bigamous, she could ever be heard to say that the 
adoption order was valid. It may be that she is wholly ignorant of the difference 
between a marriage and a bigamous marriage. It may be that she is wholly 
ignorant of what an adoption is, but I should have thought, since, when she 
was before the justices, she denied that she was married and then procceded 
to assert a right under an adoption order which was prohibited by law if the 
two applicants for it were not married, the proper course would have been for 
the justices to have stopped the case and to have told the parties they must 
establish their position before some other tribunal and under some other 
jurisdiction. 

It may be, as I have said, that the mother was wrong in saying she was 
bigamously married. It may be that the defendant was unjustly imprisoned. 
It may be that further investigations would show that his first marriage was 
invalid so that the second ceremony was good. I do not know, but it seems 
to me that the juftices ought not to have made an order in favour of the 
mother in the face of her own assertion that she had no locus standi. The 
defendant is not the father of the child. His only concern with the child is 
under the adoption order which, apparently, ought never to have been made, 
and, in my judgment, this is not a case in which the adoption order stands 
until it is revoked. I think it was invalid, but, whether it was or not, IT think 
that in all the circurnstances I must hold that the magistrates ought not to have 
made this order and that I must discharge it. I shall make n order as to costs. 

Order discharged. 


Solicitors: Nash & Co. (for the appellant); H. W. Pegden (for tho 


respondent). | 
[Reported by RB. D. H. Ossorne, Esq., Barrister-at-Law.] 
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ELLIS & SONS, AMALGAMATED PROPERTIES, LTD. v. SISMAN. 


[Court or AppEaL (Tucker and Cohen, L.JJ., and Jenkins, J.), December 
11, 12, 1947.] 


Landlord and Tenant—Rent  restriction—Possession—Short tenancy— House 
rendered uninhabitable by bombing—Notice to tenant to quit before rebuilding 
convpleted—Right of tenant to occupy rebuilt house—Rent and Mortgage 
Interest Restrictions Act, 1939 (c. 71), 8. 3 (3)—Landlord and Tenant (War 
Damage) (Amendment) Act, 1941 (c. 41), s. 1 (6). ; 

On June 24, 1940, the landlords let to the tenant a dwelling-house at a 
weekly rental. On Mar. 8, 1941, the house was damaged by enemy action 
and rendered unsafe for habitation and the tenant vacated the premises, 
but no notices under the Landlord and Tenant (War Damage) Acts were 
served. Later, the house, except for the foundations, was demolished 
by the local authority, and in due course there began .on the site the con- 
struction of a house similar in all respects to the old house, although new 
materials were employed. On June 10, 1947, the landlords served a valid 
notice on the tenant to quit on June 21, 1947. The tenant claimed that, on 
the expiration of the notice, he became a statutory tenant under the Rent 
Restrictions Acts, and sought a declaration that when the house, which 
was in the course of construction on the site, was completed, he would 
be entitled to occupy it. 

Hewp: (i) the house in the course of erection was not the same house 
as that which had been damaged by enemy action. 

(ii) there could not be read into the Landlord and Tenant (War Damage) 
(Amendment) Act, 1941, s. 1 (6), a provision that, where property has 
suffered war damage, the landlord could not determine a short tenancy 
without satisfying the court that the circumstances are such as to justify 
him in determining the tenancy. 

(iii) the protection of the Rent Restrictions Acts was not applied by 


the Rent and Mortgage Interest Restrictions Act, 1939, s. 3 (3), to the site © 


of a dwelling-house which had ceased to exist. 

(iv) on the day before the notice to quit expired the tenant was not 
tenant of a dwelling-house let as a separate dwelling which was at that 
date being used and occupied as a dwelling-house, and, therefore, on the 


expiration of the notice, the tenant had no claim to occupy the premises — 


then or at any future time. 

Quaere : whether the tenant could have claimed to be the statutory 
tenant of the new house if the landlord had built and completed the 
house on the site before determining the tenancy. 


[As TO RESTRICTIONS ON THE LANDLORD’s RIGHT TO POSSESSION, AND STATUTORY 
Tenants, see HALSBURY, Hailsham Edn., Vol. 20, pp. 329-335; and ror Cass, 
see DIGEST, Vol. 31, pp. 575-584.] 


Cases referred to: 


(1) Skinner v. Geary, [1931] 2 K.B. 546; 100 L.J.K:B. 718; 145 L.T. 675; 95 
J.P. 194; Digest Supp. 
(2) Eyre v. Haynes, [1946] 1 All E.R. 225; 90 Sol. Jo. 55; Digest Supp. 


APPE@L by the landlords from an order of His Honour Jupcr A. RALPH 
THomas at the Mayor’s and City of London Court on Sept. 16, 1947, under 
which a tenant was granted (i) a declaration that he was entitled to re-occupy 
premises rebuilt after suffering war damage and subsequent demolition, and 
(11) an injunction restraining the landlords from letting the premises to anyone 
other than the tenant. The Court of Appeal now allowed the appeal. The 
facts appear in the judgment of Tucker, L.J. 


Heathcote-Williams for the landlords. 
Crispin for the tenant. 


TUCKER, L.J.: This is an appeal from the decision of His Honour Jupcr 
THOMAS sitting in the Mayor’s and City of London Court. The landlords, 
Ellis & Sons, Amalgamated Properties, Ltd., claimed a declaration that the 
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defendant tenant had no existing interest in or right to occupy the land situate 
calles. it “éoneza Road, Wealdstone, or any building constructed or to be 
_ r xe ee the nant counter-claimed for a declaration that he 
occupy those premises so soon as the same should have 
been rebuilt, restored, or repaired. The action came before the judge under 
the Landlord and Tenant (War Damage) (Amendment) Act, 1941, s. 1 (7) 
wich enables the landlord or tenant of any land let on a short tenancy to 
apply at any time “to the court to determine whether the land is or was at 
any time unfit by reason of war damage or any other question arising under 
this section in relation to the tenancy.” The premises in dispute consist of a 
small plot of land on which is a partially erected house. Before 1941 
the tenant had become the contractual weekly tenant at a rent of 
22s. 6d. of the house which at that time was existing on this site 
and that house was a dwelling-house within the Rent Restrictions Acts. On 
Mar. 8, 1941, the premises were damaged by enemy action to such an extent 
as to be unsafe, and the house was subsequently pulled down and the material 
cleared away by the local authority. At that time the tenant was away on 
service and his wife and family were evacuated. They are now in occupation 
of a similar house owned by the local authority. No notices of disclaimer or 
retention were served under the Landlord and Tenant (War Damage) Acts, 
and no rent has been paid since the war damage occurred. This being a short 
tenancy within the meaning of the definition in the Landlord and Tenant (War 
Damage) (Amendment) Act, 1941, s. 1 (10), the payment of rent was suspended 
until such time as the house was certified as fit for habitation. On June 10, 
1947, the landlords served a notice to quit terminating the contractual tenancy, 
which notice expired on June 21, 1947. It is not disputed that that was a 
proper and valid notice to quit and that the contractual tenancy in fact expired 
on June 21, 1947. The tenant contended that on the expiration of that notice 
to quit he became a statutory tenant under the Rent Restrictions Acts, and was, 
accordingly, entitled to the enjoyment of such rights as are given him by those 
Acts. He, therefore, claimed a declaration that he had “‘ the right to re-occupy 
the premises so soon as the same shall have been rebuilt, restored, or repaired.”’ 
The landlords, on the other hand, contended that at the material date—the 
expiration of the notice to quit, namely, June 21, 1947—there was nothing of 
which the tenant could properly be regarded as a statutory tenant, for there was 
in existence at that date no dwelling-house let as a separate dwelling of which 
he could be the statutory tenant. The judge found that the original house, 
the subject of the original contractual tenancy, never ceased to exist, but 
that the partially erected dwelling-house now on the site, is, in fact, the original 
house in the process of being repaired, and that the tenant has never lost the 
protection to which ‘he was entitled at all times under the Acts on the deter- 
mination of the contractual tenancy. He said that there had been a conflict 
of evidence whether the foundations had been taken out or not, and, after dealing 


with the evidence, he said : 


I find that the foundations were not removed. If, however, the whole of the founda- 
tions had been removed, it would not, in my judgment, affect the decision in this 
case... In the present case the tenant was temporarily absent owing to enemy 
action and had an intention to return at a time when his contractual tenancy was still 
continuing, and thereafter. The remaining question is whether he is entitled to return 
to the house which is now on the premises. If the house had merely been damaged 
and had been repaired there would be no doubt that the tenant would be enfitled to 
re-oceupy it, even if the house had been to a large extent demolished. Does it make 
any difference if the house is so badly damaged that the landlord rebuilds it? In my 
judgment, it does not ; what the landlord has done is, in effect, to repair the house 
... 1 hold that in this case the house had been so badly damaged that the only 
practical way of repairing it was to remove what remained and re-build, and that 1s 
what was done, It is said by the landlords that, as the house at one time ceased to 
exist, the tenant lost his right to.re-occupy. This contention is based on dicta in cases 
dealing with facts which are quite different from those in this case... W hat her 
in this case it is a question of fact or @ question of law, I find that so far as the Incrense 
of Rent and Mortgage Interest (Restrictions) Act, 1920, s. 15, is concerned, the house 
was damaged and repaired by rebuilding ; it has not been “ altered into somet mre 
substantially different”; it is identically the same as hefore it was damaged. TI " 
extent of the repairs does not affect the matter, nor would it make any difference 1 
for a time there was no part of the house or the foundations on the site. 
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It is contended that that is a finding of fact which concludes the matter. I 
do not agree that it is a finding of fact. It must be a question of law whether 
on the facts, which were undisputed, this house could be said to have ceased 
to exist or not, and, in my view, it is impossible to say that the house in the 
course of erection was the same house as that which had been damaged by 
enemy action. It clearly was not. The original house had been pulled down 
and had ceased to exist and an entirely new, though, no doubt, similar, hotse 
was in the course of erection. I think the judge was misled in this matter by 
applying to that question the test as to a landlord’s or tenant’s liability under 
covenant to repair or rebuild, and he has said, in effect, after referring to some 
of the authorities, that because the landlord or tenant may under his covenant 
to repair be liable to rebuild in the case of premises being totally destroyed, 
therefore, rebuilding in the present case can be regarded merely as repairing. 
I think that that is an erroneous view. ; 

That, however, does not dispose of the case, because the tenant remained 
throughout until the expiration of the notice to quit the contractual tenant of 
the plot of land on which the house had, previously existed, and, he also remained 
tenant of any building or partly constructed building which the landlord chose 
to erect on the land of which he was the tenant until the expiration of the 
notice to quit. ‘Two contentions have been put forward by counsel for the tenant. 
He says that the landlord, never had power to determine this tenancy by notice 
to quit, it being contrary to the provisions of the Landlord and Tenant (War 
Damage) (Amendment) Act, 1941, s. 1 (6), for such a notice to have been given. 
That sub-section provides : 


Where the court is satisffed, on the application of the landlord of any land let 
on a short tenancy which has been rendered unfit by war damage, that—(a) the land 
is fit ; (b) a period of not less than three months has elapsed since the land was rendered 
fit, and during the whole of that period the tenant has not been in occupation of the 
land either in whole or in part and has not paid any rent in respect of that period or 
any part thereof; and (c) the landlord has made all reasonable efforts to communicate 
with the tenant and has failed to do so; the court may, if it thinks fit, determine the 
tenancy and give immediate possession of the tenant’s interest in the land .. . 


Sub-section (7) gives the right to the landlord or tenant at any time to refer 
to the court. Counsel says that the whole tenor of s. 1 and the scheme of this 
Act: is such that the court ought to read into it a provision that a landlord 
cannot determine a short tenancy of this kind where the property has suffered 
war damage without applying to the court and satisfying the court that the 
circumstances are such as to justify him in determining the tenancy, and that 
one of the things he would have to prove before he could do that was that 
‘“‘ the land is fit,” to use the language of sub-s. (6). It may be that it would 
have been an advantage or desirable that some such provision should have 
been made to protect tenants of war,damaged property in such circumstances, 
but the legislature did not provide for such a contingency, and, in my view, 
it is impossible for this court to read into these Acts such a provision. The 
landlord is left with his legal right to determine such a tenancy in such circum- 
stances without applying to the court, so that the case must be dealt with on 
the basis that a proper notice to quit has been given. 

Counsel for the tenant further argued that whatever happened to this plot 
of land and the buildings on it, it always remained within the scope of the Rent 
Restrigtions Acts, so that the tenant would be entitled to the benefit of those 
Acts on the expiration of a notice to quit, and he says that that is so by reason 
of id fact that the Rent and Mortgage Interest Restrictions Act, 1939, s. 3 
provides : 


(3) . . . for the purposes of the Rent and Mortgage Interest Restrictions Acts, 
1920 to 1938, as amended by virtue of this section, any land or premises let together 
with a dwelling-house shall, unless the land or premises so let consists or consist of 
agricultural land exceeding two acres in extent, be treated as part of the dwelling- 
house ; but, save as aforesaid, the principal Acts shall not, by virtue of this section, 
apply to any dwelling-house let together with land other than the site of the dwelling- 


house, 

Counsel says that, as there was here land let with the original dwelling-house, 
it became for the purposes of these Acts part of the dwelling-house, that the 
land has always remained, even if the dwelling-house has ceased to exist, and so 
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the plot of land has remained at all times part of the dwelling-house. I find 
that argument impossible to accept. It is difficult to see how something which 
has to be treated as part of something else can still be regarded as part thereof 
when that something olse has ceased to exist, but, apart from that, even if the 
land was part of the dwelling-house, to remain within the protection of the 
Act it would have to be part of the dwelling-house let as a separate dwelling, 
aitd how a plot of land with nothing on it can be regarded as a dwelling-house 
let as a separate dwelling passes my understanding. Therefore, I think that that 
argument fails. 

That brings one to the question whether or not this contractual tenant, 
on the day before the notice to quit expired, was the tenant of a dwelling-house 
let as a separate dwelling. He was the tenant of that partially erected building 
on that piece of land, and, if it was a dwelling-house let as a separate dwelling, 
I think on the expiration of the notice to quit he would have been entitled 
to claim the protection of the Rent Acts and be allowed to continue in occupa- 
tion to enjoy those benefits. One of the matters that the county court judge 
would have to decide would be whether or not this was a dwelling-house of that 


nature. In his judgment the county court judge has described this partially 
erected dwelling-house as follows : 


_ There is now being constructed on the land in question a house which is in all respects 
similar to and in the same position as the house which was damaged, new material 
having been used for such construction. The house is nearly, but not quite, completed 
so as to be fit for habitation. It was admitted that this re-construction is being paid 
for out of payments by the War Damage Commission on a cost of works basis. The 
premises have not as yet been re-assessed for rates. 


The evidence given before him, as to which there was no dispute, was that 
some six weeks before the trial, which would be about June 21, the tenant 
had said: ‘‘ Another house is practically up as far as I can see on the former 
foundations,” and the managing director of the landlords had'said that in June 
the windows of the new house were not in, and so it was not quite ready for 
habitation. Our attention has been drawn to several authorities which have 
decided that to be within the protection afforded by these Acts the house must 
be one which is not only let as a separate dwelling, but which at the material 
date is being used and occupied as a dwelling-house. It is true that in several 
eases it has been pointed out that a tenant does not lose the benefit of the 
Acts merely because in the course of his business or occupation he may bo absent 
from the premises for long periods, but the house must be one which is being 
used by the tenant as a dwelling-house. In the present case it seems to me 
impossible to say, on the uncontradicted evidence and on the judge’s finding, 
that on June 21, 1947, this was a house which was let as a separate dwelling. 
It was not completed or fit for habitation, the windows were not in, and it was, 
in my view, not only not being used as a dwelling-house, but it was not fit for 
or capable of user as a dwelling-house at the material date. Therefore, the 
original house having ceased to exist and the tenant not being entitled to claim 
that the protection of the Acts throughout attached to the plot of land, 
he has also failed in his contention that the building in the course of erection 
on these premises was at the material date a dwelling-houso. let as a separate 
dwelling. That being so, he has no claim to occupy these premises now or at 
any future time. If this is a matter which calls for remedy in view of the 
unfortunate position of tenants whose houses have been destroyed, that remedy 
must be provided by the legislature, and it is not for these courts, in an attempt 
to do what may appear to be justice to the tenants, to put a strained and un- 
natural interpretation on the language of these Acts of Parliament. For these 
reasons I think that this appeal must be allowed. 


COHEN, L.J. : I agree so entirely with the reasons given by my Lord 
for allowing this appeal, that I can state my own reasons quite shortly. 

So far as the first point is concerned, I think it is impossible to imply in the 
Landlord and Tenant (War Damage) Act, 1941, a provision, such as counsel 
for the tenant asks us to imply, suspending the right of the landlord to give 
notice to determine the tenancy. I think this court has to be chary of implying 
in an Act of Parliament a provision which Parliament has not thought fit to 
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include, and I see no such implication in this case. So far as that particular 
point is concerned, we are confirming the view taken by the county court 
judge. So far as the main point is concerned, I think there was no evidence 
on which the judge could properly find that the house now existing on the plot 
of land in question is identically the same as the original house before it was 
damaged. I think the only possible inference from the evidence is that the 
house comprised in the original tenancy, which was created, I think, in 1940, 
ceased to exist as a house as the result of the bomb incident which took place 
on Mar. 8, 1941. If that be the true view, while, no doubt, the tenant remained 
a tenant, though relieved from payment of the rent by the Landlord and Tenant 
(War Damage) (Amendment) Act, 1941, s. 1 (2), he ceased to be tenant of a 
dwelling-house to which the Rent Restrictions Acts applied. Counsel for the 
tenant endeavoured to escape from that difficulty by relying on s. 3 (3) of the 
Act of 1939. I agree with my Lord that that sub-section cannot help him. 
I do not think that land can be treated as part of a dwelling-house when the 
dwelling-house of which it is to form part has ceased to exist. A tenancy, 
no doubt, remained in being, and, if the landlord had been foolish enough to 
build and complete a house on the site before determining the tenancy, an 
interesting question might have arisen whether the tenant could claim to be 
the statutory tenant of the new house. I entirely agree with my Lord that 
in the present case the evidence clearly establishes that at the material date, 
when the notice to determine the tenancy expired, there was no house fit for 
occupation on the premises. That being so, I do not think it was possible for 
the tenant to establish a claim to remain on as statutory tenant. 

‘There is only one other matter I want to mention. Counsel for the tenant 
relied throughout on the findings of the judge that in the present case the tenant 
was only temporarily absent owing to enemy action and intended to return 
at a-time when his contractual tenancy was still continuing and _ thereafter. 
He said that, in view of that finding and in accordance with the principle laid 
down in Skinner v. Geary (1), this tenant must be treated as always being willing 
to return to the dwelling-house. In the present case, however, there never was 
at the material time anything capable of occupation, and in these circumstances 
I do not think that the principles laid down in Skinner v. Geary (1) and other 
like cases have any application. For these reasons, I agree that the appeal 
must be allowed. 


JENKINS, J. : I agree. 
Appeal allowed. 


Solicitors: Simon, Haynes, Barlas & Cassels (for the landlords) ; Culross 
& Trelawny (for the tenant). 


[Reported by GC. N. Brarriz, Esq., Barrister-at-Law.] 
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& x THYNNE v. SALMON. 

URT OF APPEAL (Tucker and Bucknill Jd. 

December 5, 19, 1947.] Bree ecnernee set, I) 

Landlord and Tenant—Rent restriction—Possession—Death of tenant—Con- 
tractual tenancy—A dministratrix not residing in house at time of tenant’s 

. death—Sister 80 residing and continuing to reside—Contractual tenancy 

determined by notice to quit—Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920 (c. Li) s2@ 512 (1). (9): 

By the Increase of Rent and Mortgage Interest (Restrictions) Act, 
1920, 8. 12, (as amended by the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1935, s. 1): ‘‘ (1) For the purposes of this Act, except 
where the context otherwise requires... (g)... the expression 

tenant ’ includes the widow of a tenant who was residing with him at 
the time of his death, or, where a tenant leaves no widow or is a woman, 
such member of the tenant’s family so residing as aforesaid . . .” 

In 1931, a landlord let on a monthly tenancy a dwelling-house at a 
rent which brought it within the Rent Restrictions Acts. In 1946, while 
the contractual tenancy was still subsisting, the tenant died intestate, 
and letters of administration were granted to his sister L., who had never 
resided with him. Another sister, S., was residing with the tenant at the 
time of his death and had so resided since the beginning of the tenancy. 
L. did nothing to create a tenancy between herself and S. The landlord 
served notice to quit on L., and, on its expiry, applied for possession 
against 8S. 

Heitp (BucKENILL, L.J., dissentiente): the tenancy created by s. 12 
(1) (g} took effect from the date of the death of the tenant ; para. (g) did 
not apply where the tenancy which was vested in a contractual tenant at 
his death had passed by his will or on his intestacy to some person other 
than his widow or a member of his family residing with him at the time of 
his death; and, therefore, 8S. was not entitled to the protection afforded 
by para. (g). 

[As TO DEVOLUTION oF INTEREST ON DEATH OF LESSEE, see HALSBURY, 
Hailsham Edn., Vol. 20, pp. 374-377, paras. 452-454; and ror Caszs, see DIGEST, 
Vol. 31, p. 390, Nos. 5350-5352. 

For THE INCREASE OF RENT AND MortGAGE INTEREST (ReEstRIcTIONS) AcT, 1920, 
s. 12 (1), see HALSBURY’S STATUTES, Vol. 10, pp. 343-345.] 

Cases referred to : 
(1) Mellows v. Low, [1923] 1 K.B. 522; 92 L.J.K.B. 363 ; 128 L.T. 667 ; 31 Digest. 


562, 7097. 

(2) Lovibond (John) & Sons, Ltd. v. Vincent, [1929] 1 K.B. 687; 98 L.J.K.B. 
402; 141 L.T. 116; 93 J.P. 161; Digest Supp. 

(3) Price v. Gould, [1930] W.N. 134; 143 L.T. 333; 94 J.P. 210; Digest Supp. 

(4) Keeves v. Dean, Nunn v. Pellegrini, [1924] 1 K.B. 685; 93 L.J.K.B. 203; 130 
L.T. 593; 31 Digest 576, 7254. 

(5) Lawrance v. Hartwell, [1946] 2 All E.R. 257; [1946] K.B. 553; 175 L.T. 150; 


Digest Supp. 
AppraL by the defendant from an order of His Honour JupGE KIRKHOUSE 
JENKINS, made at Warminster County Court and dated Apr. 18, 1947, giving 
possession of a dwolling-house to the landlord. The defendant claimed that 
on the death of her brother, who at the time of his death was contractual 
tenant of the house and with whom she had resided for some years up 0 his 
death, she became “tenant” of the premises by virtue of the Increase of 
Rent and Mortgage Interest (Restrictions) Act, 1920, s. 12 (1) (9). The county 
court judge held that the contractual tenancy had vested in the administratrix 
of the estate of the brother to the exclusion of para. (g). By a majority, the 
Court of Appeal now affirmed that decision. The facts appear in the judgment 
of Tucker, L.J. 
Krikorian for the defendant. 
K. Bain for the landlord. 


Dec. 19. The following judgments were read. 


TUCKER, L.J.: This appeal raises an important question under 
the Rent Restrictions Acts which has hitherto remained undecided. By 
an agreement in writing dated Sept. 14, 1931, the plaintiff let a cottage 


Cur. adv. vult. 
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known as 41, Temple, in the parish of Corsley, Wilts., to one E. A. Salmon 
on a monthly Neat from aevks 29, 1931, at a rent which brought the premises 
within the scope of the Rent and Mortgage Interest Restrictions Acts. On 
June 2, 1946, E. A. Salmon died intestate. Letters of administration were 
taken out by his sister, Mrs. Lush, on July 30, 1946. On Oct. 4, 1946, notice 
to quit expiring on Nov. 5 was served on Mrs. Lush who at no time had been 
in occupation of the premises and, was not residing with her brother at the 
date of his death. The defendant, Beatrice Fanny Salmon, another sister of 
the deceased, was residing with him at the date of his death and had been so 
residing from the commencement of the tenancy. She continued in occupation 
of the premises after his death and was in occupation when the present 
proceedings for possession were taken. No other member of the deceased’s 
family was residing with him at the date of his death. It was common ground 
that Mrs. Lush had done nothing to create any tenancy as between herself 
and the defendant after the grant of letters of administration. 

The Rent and Mortgage Interest Restrictions (Amendment) Act, 1933, s. 3, 
provides: ‘‘(1) No order or judgment for the recovery of possession of any 
dwelling-house to which the principal Acts apply or for the ejectment of a 
tenant therefrom shall be made or given unless . . .”’ and then follow certain 
requirements which must be satisfied before such an order can be made. 
Some of those requirements are to be found in sched. I to the Act of 1933. 
The first of them is that ‘‘ (a) any rent lawfully due from the tenant has not 
been paid, or any other obligation of the tenancy ...so far as the 
obligation is consistent with the provisions of the principal Acts, has been 
broken or not performed.” Paragraph (6) of sched. I deals with the case where 
a tenant or any person residing or lodging with him or being his sub-tenant 
has been guilty of conduct which is a nuisance or annoyance to adjoining 
occupiers. Paragraph (c) deals with the case where the tenant has given notice 
to quit, and, in consequence of that notice, the landlord has contracted to sell. 
Paragraph (d) deals with the case where the tenant without the consent of 
the landlord has assigned or sub-let. Those provisions all deal with matters 
which arise under the original relationship of a landlord and tenant. They 
contemplate a tenant paying rent and the landlord receiving rent, and so forth. 

In the present case the cottage was a dwelling-house to which the principal 
Acts applied and the defendant contended that she was a “tenant” thereof 
within the meaning of the definition in the Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920, s. 12, which provides : 


(1) For the purposes of this Act, except where the context otherwise requires : 


. - . (f) The expressions “landlord,” “tenant,” ‘‘ mortgagee,” and “ mortgagor ” 
include any person from time to time deriving title under the original landlord, tenant, 
mortgagee, or mortgagor; (g) . . . the expressions “‘ tenant and tenancy ”’ include 


sub-tenant and sub-tenancy, and the expression “let”? includes sub-let ; and the 
expression “tenant ’’ includes the widow of a tenant [dying intestate]* who was 
residing with him at the time of his death, or, where a tenant [dying intestate ]* 
leaves no widow or is @ woman, such member of the tenant’s family so residing as 
aforesaid as may be decided in default of agreement by the county court; ... 


Counsel for the defendant submitted that she came within the express words 
of para. (g) as “‘a member of the tenant’s family ” who was “ residing with 
him at the time of his death.” Faced with the difficulty that the contractual 
tenancy undoubtedly vested in Mrs. Lush on the grant of letters of adminis- 
tration and that, accordingly, if the defendant became tenant at the death of 
the original tenant there must have been two tenants and two tenancies— 
one contractual and one statutory—subsisting at one and the same time from 
June 2 until Nov. 5, counsel argued that the defendant’s statutory tenancy 
only took effect at the expiration of the notice to quit which determined 
Mrs. Lush’s contractual tenancy. If this is correct, the curious result would 
appear to be that at any time between July 30 and Nov. 5 Mrs. Lush could 
have ejected the defendant, but as from Nov. 5, when Mrs. Lush’s tena 
determined, the landlord would be unable to do so. 

in the case of a lease for 5 years a member of th 


ney 
It would also follow that 
© deceased’s family who 








* The Increase of Rent and Mortgage Interest (Restrictions) Act, 1935, s. 1, amended 
para. (7) by directing that the words “ dying intestate ” should be omitted, 
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the first year of the tenancy might become the tenant at 

the lease some 4 years later although in the meantime he had been residing 
abroad. It is, of course, true that curiou#andsdvenqabsurd=sifuations may 
occur under these Acts whatever may be the proper interprétation of their 
provisions, but even so it appears to me that para. (g), read in conjunction 
with para. (f), must have been intended to provide that the tenancy thereby 
created should take effect from the date of the death of the deceased tenant 
and that counsel’s ingenious attempt to get over the difficulty of the existence 
of two tenancies cannot succeed. 

This by no means disposes of the case since it is necessary to give effect to 
the words of para. (g). I think the true view is, that, if possible, an inter- 
pretation must be given to this paragraph which will not run counter to all 
existing legal conceptions. There is no difficulty in finding such an inter- 
pretation. The language is clearly applicable where the deceased tenant was 
at the date of his death a “‘ statutory ’’ tenant. Such a tenant cannot transmit 
his purely personal right either by assignment or by will. Accordingly, on his 
death there is nothing which can vest in any one, and but for para. (g) his 
widow or other member of his family residing with him would be trespassers 
if they remained in occupation of the premises. Whether para. (g) may apply 
in the case of a contractual tenant on whose death no executor or administrator 
is ever appointed, it is not necessary to decide. It is, in my view, sufficient 
to say that it cannot apply where the tenancy which is vested in a contractual 
tenant at his death has passed by will or on an intestacy to some person other than 
his widow or member of his family residing with him at the time of his death, 
but that it clearly does apply where the deceased tenant was a “ statutory ” 
tenant unable to transmit his statutory interest. This is the view I have 
formed in the absence of authority and in the light of the decisions as to the 
nature of what is conveniently referred to as ‘‘ a statutory tenancy.” 

We were referred to several authorities in the course of the argument, but 
I cannot derive much assistance from observations made in the course of judg- 
ments in cases where this question did not arise for decision. I think, however, 
that the dicta of McCarptig, J., in Mellows v. Low (1) and of GREER, 1Dea orta 
John Lovibond & Sons, Ltd. v. Vincent (2) support the view I have expressed. 
In the former case McCarpIiE, J., said ({1923] 1 K.B. 526) : 

Paragraph (g) must be taken as applying only to cases where there is no executor 
or administrator ; in other words to cases not falling within para. (/). 

In John Lovibond & Sons, Ltd. v. Vincent (2) Greer, L.J., said ([1929] 1 K.B. 695) : 

Curiously enough s. 12 (1) (g) under the expression ‘“‘ tenant ” includes “ the widow 
of a tenant dying intestate who was residing with him at the time of his death, or, 
where a tenant dying intestate leaves no widow or is @ woman, such member of the 
tenant’s family so residing as aforesaid as may be decided in default of agreement 
by the county court.”” If we were to read that definition as including a person deriving 
title from the original tenant, then in the case of intestacy there might be one or two 
next of kin other than the widow, who would be tenants under clause (f), and the 
widow under clause (g), and a most awkward situation would be created. I can only 
read clause (f) as confined to persons who derive title from the holder of the tenancy 
while his estate under the original contract of tenancy subsists. 


Some reliance was placed by counsel for the defendant on the omission of 
the words ‘‘ dying intestate ’’ from para. (g) as a result of amendment by the 
Increase of Rent and Mortgage Interest (Restrictions) Act, 1935, s. 1. It 18 
remarkable that, notwithstanding the difficulties that had been expressed 
with regard to this paragraph, when a special Act of Parliament was passed 
for the sole purpose of amending it no attempt was made to elucidate its 
obscurities. I can only assume that Parliament was content to accept the 
limited view of its scope as expressed by Greer, L.J., and McCarpie, J., 
and only considered it necessary to provide for the case of a statutory tenant 
who had left a will. Such a tenant could not pass his interest under his will, 
go it was necessary to give his widow or other member of his family residing 
with him the same measure of protection as was afforded under para. (g) on 
an intestacy. This was effected by omitting the words limiting its operation 
to cases where the tenant died intestato. For these reasons I think the decision 
of the county court judge in favour of the plaintiff was correct and that this 
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appeal fails. Hard cases may, no doubt, arise where, for eee pagers” 
tenant whose wife was residing with him at the time of his le - y ashe 
leaves the benefit of his tenancy to a mistress, but, in pie bc peat 7: 
legislature to provide a remedy in language which is e iit we : Ponaapt < 
purpose without leaving the courts to solve the problem ne nS ie purines 
very different natures existing at the same time in respect 0 : 
house. 


BUCKNILL, L.J.: The defendant is Beatrice Salmon, ny ee 
Ernest Salmon, who became tenant of the plaintiff in Ago of the a he 
in 1931. The agreement was in writing for a term of one calendar ats or ae 
so on from month to month until either of the parties gave one ne : See 
The rent of the cottage brought it within the provisions of the Rent Res ie ee 
Acts. On June 2, 1946, Ernest Salmon died. He had been badly wounde 
1914 and his sister, Beatrice, lived in the cottage with him during his eee 
and, after Ernest’s death, continued to live in the cottage, but the P oe i 
did not accept any rent from her. On July 30, 1946, Mrs. Annie Lush, e 
married sister of Ernest Salmon and of the defendant, took out letters o 
administration of Ernest Salmon’s estate. Subsequently, the plaintiff at 
notice to quit to Mrs. Lush which expired on Nov. 5, 1946. Mrs. pene. i 
not at any time live in the cottage, but her sister, Beatrice, remained on there 
and was living there at the time of the hearing of the claim for De 
The defendant’s defence to the claim for possession was that she was entitle 
to the protection of the Rent Restrictions Acts because she was living with 
her brother, the tenant, at the time of his death, and had been living there 
for more than 6 months immediately before his death in accordance with s. 13 
of the Rent and Mortgage Interest Restrictions (Amendment) Act, 1933, and, 
therefore, came within s. 12 (1) (g) of the Increase of Rent and Mortgage Interest 
Restrictions Act, 1920, as amended by the Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1935, s. 1. Inasmuch as a member of the tenant Ss 
family includes a sister: see Price v. Gould (3), it seems clear that Beatrice 
Salmon is entitled to be regarded as a tenant within the meaning of the Act 
unless the sub-section only applies in a case where the deceased was a statutory 
tenant and not a contractual tenant at the time of his death. = 

The reasons of the county court judge for his judgment giving the plaintiff 
possession were that Mrs. Lush became the contractual tenant of the cottage 
after she had taken out letters of administration. Therefore, if the defendant 
were to be regarded as the statutory tenant and the administratrix were the 
contractual tenant, there would be certain difficulties inasmuch as both tenants 
would be liable to pay the rent. Also, a difficult question might arise as to 
who could assign the tenancy. The judge considered that these difficulties 
made it impossible for him to regard the defendant as the statutory tenant 
and as such entitled to the protection of the Act. With great respect to the 
judge I do not see that the mere fact that two different persons may be liable 
to pay the rent is sufficient to deprive the defendant in this case of the 
protection which prima facie para. (gy) afforded her. There is no question of 
the right of assignment being vested in two persons because Beatrice Salmon 
as statutory tenant would not have the right to assign her interest in the 
cottage: see Keeves v. Dean (4). 

No tase was brought to our notice which was directly in point. Lawrance v. 
Hartwell (5) decided in effect that, if Mrs. Lush, as administratrix, had gone 
to live with her sister in the cottage, she could have held over as statutory 
tenant after the contractual tenancy had come to an end. The Act, therefore, 
did not intend that the death of the contractual tenant should ipso facio take 
the cottage out of the protection of the Act. The case also decides in effect 
that, if Beatrice Salmon had taken out letters of administration instead of 
her sister or jointly with her sister, she would have been entitled to claim tho 
prot ction of the Act. Moreover, the cottage would not lose the protection 
of the Act if a member of the family who was living there with the tenant as 
a statutory tenant at his death continued to live there and claimed the protec- 
tion of the Act. I do not seo any sufficient reason for saying that para. (g) 
only applies in cases where the tenant was a statutory tenant at the time of 
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his de. i 
camry — ne nee in cases where the tenant was a contractual 
/ aes opinion, the plain and simple words of para. (g) should not be limited 
in this way. The word “tenant ’”’ in some parts of the Acts clearly i 3 
eed tian ee early includes 
(agi ua enant, as, for instance, in s. 3 of the Act of 1933, and I do not 
9 i ic reacemaste reason for giving an artificial and restricted meaning to 
h® wor tenant “ in s. 12 (1) (g) of the Act of 1920 by limiting it to a 
statutory tenant because to give it its normal meaning might produce tho 
result that two different persons were liable to pay the rent. It seems to me 
an unreasonable interpretation of para. (g) to hold that it applies in the case 
of a deceased tenant if he is a statutory tenant, but not if he is a contractual 
tenant. The material facts in each case may be the same except in that one 
particular respect. For instance, a married couple have lived all their married 
lives in the cottage of which the husband is the tenant. Then he dics intestate, 
his estate has no net assets, no one applies for letters of administration, and 
there is no rival claimant. Nevertheless, the widow, it is argued, may not 
plead para. (g) in answer to a claim by the landlord for possession if up to the 
time of her husband’s death his landlord has not sought to obtain possession 
of the cottage and the tenant has not claimed the protection of the Rent 
Restrictions Acts. In the next cottage precisely the same facts may havo 
arisen except that the deceased man has claimed the prote¢tion of the Rent 
Restrictions Acts and has become what is called a statutory tenant. In that 
case, it is argued, his widow is allowed to plead the protection of para. (9) 
in answer to the landlord’s claim for possession. It may be that legal problems 
will arise if the legal personal representative of the deceased tenant claims an 
interest in the cottage, and there is also a tenant in possession of it by virtue 
of para. (g). If these problems arise and prove to be insoluble, (I myself doubt 
whether that is likely to happen), then Parliament may see fit to amend s. 12 
of the Act of 1920. At present I think Beatrice Salmon clearly acquired the 
rights which are given by the words of para. (g), and I do not think she should 
be deprived of those rights because their exercise by her may possibly raise 
difficult legal problems as to the relative rights and obligations of herself and 
her sister with reference to the cottage. In my opinion, therefore, the appeal 
should be allowed. 


ROXBURGH, J.: I am in complete agreement with the reasoning and 
conclusions of my Lord, TucKkErR, L.J., I would add in support of the final 
paragraph that many hard cases, such as the case of a mistress, may be due 
to the shortcomings of a tenant or defects in his testamentary dispositions, 


and such matters entirely fall within the scope of these Acis. 


Appeal dismissed. 

‘ Solicitors: Ernest Bevir & Son, agents for Pinniger, Finch & Co., West- 

bury (for the defendant); Church, Adams, Tatham & Co., agents for Burges, 
Ware & Scammell, Bristol (for the plaintiff). 

[Reported by C. N. Brartiz, Esq., Barrister-at-Law.] 


ALMEROTH v. W. E. CHIVERS & SONS, LTD. 

[Court or AppEaL (Scott, Somervell and Evershed, L.JJ.), December 2, 
3, 19, 1947.] Py 
Nuisance—Negligence—Highway—Debris by kerb—Small heap left by repairers 

of property for collection. 

A pedestrian walking along a pavement, or crossing a road on which 
there is no traffic and taking a step to get on the kerb, is not obliged to 
keep his eyes on the ground to see whether or not there is any obstacle 
in his path. 

The plaintiff, a pediar, left his barrow against the kerb_on one side of a 
road to serve a customer on the other side. While doing so he was hailed 
by a customer at the barrow and re-crossed the road to serve that customer. 
In getting on to the kerb he tripped over a small pile of slates which did 
not overtop the kerb and which he had not previously seen. Tho slates 
had been left, for collection, by the defendants, who were engaged. in 
demolishing and repairing war damaged property. There was no evidence 
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that the work could not be carried on unless the debris could be put out 
in the street to be collected :— ; 

Hep: (i) while the pile of slates could not be said to cause an rp 
tion in the sense of preventing or impeding the flow of traffic or the 
passage of pedestrians the maxim de minimis non curat lex did not apply, 
and the slates constituted a nuisance. — ‘ 

(ii) a normally careful pedestrian might well overlook te a heap o 
debris, and the plaintiff was not guilty of contributory negligence. 

Principles laid down in Harper v. Haden (G. N.) & Sons ( [1933] Ch. 298), 
not applied. ve 

As to INAPPRECIABLE NUISANCES, see HALSBURY, Hailsham Edn., Vol. " 
p- an para. 483; and ror Caszs, see DIGEST, Vol. 26, p. 446, Nos. 1629-1632. | 
Cases referred to: 
(1) R. v. Bartholomew, [1908] 1 K.B. 554; 77 L.J.K.B. 275; 98 L.T. 284; 72 
J.P. 79; 26 Digest 446, 1632. 
(2) Harper v. Haden (G. N.) & Sons, (1933) Ch. 298; 102 L.J.Ch. 6; 148 L.T. 303 ; 
96 J.P. 525; Digest Supp. 


ArpraL by the plaintiff from a judgment of Lewis, J., dated Mar. 31, 1947. 
The plaintiff claimed damages for injuries received by him in tripping over 
a small pile of debris left by the defendants at the side of a road near the kerb. 
The learned judge held that the pile was a nuisance, but that the accident 
was entirely due to the plaintiff’s negligence in failing to see the debris. The 
appeal was allowed. 


P. O’Connor for the plaintiff. 

Beney, K.C., and Norman Richards for the defendants. 

Cur. adv. vult. 

Dec. 19. SOMERVELL, L.J., read the following judgment of the court. 

In this case the plaintiff claimed damages for personal injuries. The learned 

judge dismissed the claim on the ground that the accident which caused the 
injuries was due solely to the plaintiff’s failure to take proper care. 

The accident happened in the following circumstances. The plaintiff is a 
pedlar. On May 27, 1946, at about 7.30 p.m. he left his barrow against the. 
kerb on one side of Caistor Park Road and crossed the road to deliver some 
goods to a customer. At the same time, another customer approached the 
barrow, called out to the plaintiff, and asked him if he had a stick of shaving 
cream. The plaintiff re-crossed the road to get the shaving cream. In getting 
on the kerb he tripped over a small pile of slates which he had not seen previously 
and did not notice as he was stepping up on to the kerb. He tripped, fell, 
and, received serious injuries. It was admitted in the course of the hearing 
that the defendants were responsible for this small heap of slates being by the 
kerb. The learned judge found that the heap of slates constituted a nuisance. 
He was also satisfied that the plaintiff struck the top of the pile with his foot, 
and that it was this which caused the accident. He held, however, that the 
accident and the consequent injuries were entirely the plaintiff's own fault 
because he did not see the pile of slates. On this point we disagree with the 
learned judge. Earlier in his judgment he says what, we think, is right, viz. : 
‘““T am not for one moment saying that anyone walking along the pavement 
has to keep his eyes on the ground to see whether or not there is any obstacle 
in hig, path.” We think the same applies where a man is crossing a road on 
which there is no traffic and takes a step at the end to get on the kerb. He 
may, as in this case, be talking to someone, and we do not think he fails to take 
reasonable care if he does not constantly look down to his feet. The kerb was 
between 4 and 6ins. high. The small pile of slates did not overtop the kerb 
and, as it seems to us, might easily not be noticed by a reasonably careful 
person crossing the road as the plaintiff did. 

The main point that was raised was whether the pile constituted a nuisance, 
and a number of authorities were referred to. Counsel for the defendants 
cited R. v. Bartholomew (1) in which case ALVERSTONE, C.J., started his judgment 
by saying ( [1908] 1 K.B. 560): ‘“‘ This case comes before us in an unsatisfactory 
way and in a form which will prevent us from laying down any ruling which 
will be of service in any subsequent case.” We agree with that sentence and 
we do not think any real assistance can be derived from that case. It may 
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be that so servati : : 
oe ¥ ~g “gg ence are inconsistent with Harper v. Haden (G. N.) 
ee Shick had beer Se eis That case dealt with scaffolding and 
ete mdbled to their. proport ai 1e defendants to enable another storey 
obstruction and that it had 8 . sera ue cigs Sins ss Bakara ra 
ooeteg angele Samia him damage by impeding the accoss of the 
ay a Base oo set lee tat the scaffolding and hoarding were necessary 
ml he fres uilding, and, there being no suggestion that they 
had been kept up unreasonably long or erected i : aos heen enees 
they were not an illegal obstruction. Se ae nner, 
og Sate Salers Nn ee Lacan haa res n mg ened defendants seek 
necessary evidence. The defenda ‘ - a ene ate 
y ler efendants here were engaged, apparently, in demolist 
ing and repairing war-damaged property. The principles laid down i os 
Harper case (2) cannot, in our opinion, apply. There was a good deal es : h 
property in this neighbourhood and the plaintiff’s witnesses a Bomns OF er 
were asked about the practice of those engaged in this work, The most State 
answer is that given by a police constable to the learned judge. “He sa 

The usual practice with these builders doing bomb damage work is for them to 
place the debris and slates and such like in the gutter and then for a lorry to 
come along at the end of the day and pick the whole lot up.” The fact that it 
is the practice does not, of course, make the procedure legal. It may well be 
that evidence could have been called in this case, or could bo called in other 
cases, to show that this work could not be carried on, at any rate in particular 
places or in relation to particular buildings unless the debris could be put out 
in the street to be collected. The defendants chose to call no evidence as to 
this, and we do not think, in these circumstances, the court ought to assume 
that there was justification, on the lines we have indicated, for the heap of 
slates being there. If the police constable’s statement as to the fact is accurate, 
it rather looks as if the lorry, which may or may not have been the defendants’, 
overlooked this heap of slates as it appears to be the only debris left at that 
time—7.30 p.m.—resulting from the day’s work. 

Subject, therefore, to the de minimis principle, we think that this heap of 
debris, not being justified on the principle laid down in Harper’s case (2), was a 
nuisance. Does the de minimis principle apply ? We think not. It could 
not, of course, be suggested that this small heap caused an obstruction in the 
sense that it prevented, or impeded the flow of traffic or the passage of pedestrians. 
In the course of argument EvrersHep, L.J., gave an example of what would 
plainly be a nuisance, but equally would not obstruct the flow of traffic, UZ. 
a small hole dug in the surface of the road likely to make a horse fall if its foot 
went into it. In the same sort of way, we think a small heap of this kind which, 
as we have said, a normally careful pedestrian might well overlook, is likely 
to cause a pedestrian to trip and fall, as happened here. 

The defence raised, the issue of contributory negligence, and counsel submitted 
that, if he were wrong on his main points, the court should find that the accident 
was in part due to the contributory negligence of the plaintiff. We think this 
is a case in which there are only two possible conclusions—one, that to which 
the learned judge came, that the accident was entirely due to the fault of the 
plaintiff ; the other that it was entirely due to the nuisance. If the plaintiff 
was negligent in not seeing the heap, then it is, we think, plain that the accident 
was entirely due to his fault, as it clearly would not have happened if he had seen 
the heap. As we have come to the conclusion that he was not negligent in 
failing to see it, there seems to us no evidence on which we could find him 
guilty of contributory negligence. The plaintiff also put his claim in negligence. 
The same reasoning, we think, leads to the conclusion that his claim succeeds 
also on that basis. The appeal must be allowed with costs. 

Appeal allowed with costs. 

Solicitors: Hewitt, Woollacott & Chown (for the plaintiff); Pattinson & 


Brewer (for the defendants). 
[Reported by C. St.J. NICHOLSON, Esq., Barrister-at-Law.] 
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DE RENEVILLE v. DE RENEVILLE. 


{Court or Apprat (Lord Greene, M.R., Bucknill and Somervell, L.JJ.), 
November 11, 12, 13, 14, December 17, 1947.] 

Conflict of Laws—Jurisdiction of court—Nullity—N on -consummation—W ife 
petitioner—Husband domiciled and resident in France—M. arriage in France 
—Wife born in England of English parents, and resident in England when 
petition presented. ae : 

Divorce—Nullity—J urisdiction—Domicil—Marriage in France—Petitioner (wife) 
born in England of English parents, and resident in England when petition 
presented—Respondent domiciled and resident in France. 

In a suit brought by a wife for the dissolution of her marriage on the 
ground of non-consummation owing to the incapacity or wilful refusal 
of the husband, the husband entered an appearance under protest against 
the jurisdiction of the court. The wife was born in England, of English 
parents, and was now resident in England, but the husband, a Frenchman, 
was domiciled in France and had resided there at all material times. The 
marriage had taken place in Paris in 1935 and until 1939, except for a few 
months, the parties had resided together in France. No evidence was 
given whether, by French law, the marriage was void or voidable on either 
of the grounds mentioned in the petition :— 

HELD: (i) whether the marriage was void or voidable was to be deter- 
mined by reference to French law, either because that was the law of the 
husband’s domicil at the date of the marriage, or, preferably, because it 
was the law of the matrimonial domicil at that date: Brook v. Brook 
( (1861) 9 H.L. Cas. 193) referred to; but, in the absence of evidence 
to the contrary, the court would presume that French law was the same as 
English law. 

(ii) under English law, the marriage was voidable only, and not void, 
whether the ground on which the petition was based was incapacity or 
whether it was wilful refusal within the Matrimonial Causes Act, 1937, 
8. 7 (1) (a), and, therefore, the domicil of the wife was French at the 
institution of the suit and remained French until a decree of nullity was 
pronounced by a court of competent jurisdiction, and the English courts had 


no jurisdiction to entertain the suit, the only competent courts being E 


the French courts. 

(iii) since the husband was domiciled and at all material times resident 
abroad, the fact that the wife was resident in England when the petition 
was filed was not sufficient to confer jurisdiction on the English courts. 

Roberts v. Brennan ( [1902] P. 143), and Robert (otherwise De La Mare) 
Vv. Robert ( [1947] 2 All E.R. 22), disapproved. 

White v. White ([1937] 1 All E.R. 708) and Hutter v. Hutter ([1944] 
2 All E.R. 368) explained and distinguished. 

Decision of Jonzs, J. ( [1947] 2 All E.R. 112) affirmed. 


ons TO Vee aroma see HALSBURY, Hailsham Edn., Vol. 10, pp. 640, 
» para. , and Supplement ; and For Casxs, see DIGEST, Vol. 27 : 
Nos. 2326-2338, and Supplement. iii teae 
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Hailsham Edn., Vol. 6, p. 303 para. 357, and Supplement ; and ror C 
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(3) Inverclyde (otherwise Tripp) v. Inverclyde, [1931] P. 29; 100 L.J.P. 16; 144 
L.T. 212; 95 J.P. 73; Digest Supp. : 
(4) Adams v. Adams, [1941] 1 All E.R. 334; [1941] 1 K.B. 536; 110 L.J.K.B 
Pee ML TMG Yee a By Be 15; Digest Supp. ; es 
(5) Dodworth v. Dale, [1936] 2 All E.R. 440; [1936] 2 K.B. 503; 105 L.J.K.B. 
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8) Turner v. Thomps ; : 5 i 
( “he mpson, (1888), 13 P.D. 37; 58 L.T. 387; 52 J.P. 151 ; 1l Digest 
(9) Roberts v. Brennan, [1902] P. 143; 71 L.J.P. 74: sub wi 

Roberts) v. Brennan, 86 L.T. 599 + ES TLR. 467; Ba oigor tee ba etetang 
(10) agree v. Graham, [1923] P. 31; 92 L.J.P. 26; 128 L.T. 639; 27 Digest 392, 
(11) Hutter v. Hutter (otherwise Perry), [1944] 2 All E.R. 368; [1944] P. 95; 113 
L.J.P. 78 ; 171 L.T. 241; Digest Supp. 
(12) Robert (otherwise De La Mare) v. Robert, [1947] 2 All E.R. 22; [1947] P. 164. 
(13) Lewis (falsely called Hayward) v. Hayward, (1866), 35 L.J.P. & M. 105: revsg., 
8.C., sub nom., L. ( falsely called H.) v: H., (1865), 4 Sw. & Tr. 115; sebsequent 


proceedings, sub nom., L. (falsely called H.) v. H., (1866), L.R. 1 P 293 ; 
27 Digest 270, 2382. if } _ ) Age tat 


(i4) Mason v. Mason (otherwise Pennington), [1944] N.I. 134: Digest 8 ; 
(15) oe (otherwise Kohn) v. ie es, 2 ra Sa, aid LT 33 ; Digest 
upp. 

APPEAL by the wife from an order of Jonzs, J., dated May 22, 1947, and 
reported [1947] 2 All E.R. 112, on an application by the husband to determine 
whether the court had jurisdiction to entertain a suit brought by the wife 
for the nullity of the marriage on the ground of the incapacity or wilful refusal 
of the husband to consummate it. The wife was born in England of English 
parents and was now residing in England, but the parties were married in France 
and the husband, a Frenchman, was domiciled in France and had resided there 
at all material times. Jonzs, J., held that, since the marriage was merely 
voidable and not void, the wife was not domiciled within the jurisdiction of the 
court and the court hed no jurisdiction to entertain the suit notwithstanding 
that she was resident within the jurisdiction. The wife appealed, but the 
Court of Appeal now dismissed her appeal. The facts appear in the judgment 
of Lorp GREENE, M.R. 


Karminski, K.C., and Victor Russell for the wife. 
Holroyd Pearce, K.C., and R. J. A. Temple for the husband. 

Cur. adv. vult. 
Dec. 17. The following judgments were read. 


LORD GREENE, M.R.: The appeilant wife is seeking a decree of nuility 

against the husband on two alternative grounds, namely, incurable incapacity 
and wilful refusal to consummate the marriage. By his amended appearance 
the husband protested that the court had no jurisdiction to entertain the suit 
for the reason that the grounds stated in the petition, if established, would 
render the marriage voidable but not void ab initio. The result, he claimed, 
was that the domicil of the wife was the samo as that of the husband who was 
domiciled and resident in the republic of France. By an order of the registrar, 
confirmed by the judge, it was ordered that an issue be tried as to the juris- 
diction of the court, the husband, to be plaintiff and the wife to be defendant. 
The wife, as defendant in the issue, by her answer to the amended appearance, 
asserted that, if either of her alternative grounds was established, the court 
would declare the marriage to be absolutely null and void to all intents and 
purposes in law whatsoever, that the effect of the declaration would be that the 
wife was never married to the husband and never acquired his domicil, but 
retained her own English domicil, that the domicil of the husband, was not an 
essential ingredient to found the jurisdiction of the court, and that at all material 
times she was resident in England. The reply of the husband was a frmal 
one. The issue was tried before Jones, J., on May 20, 1947, and he gave 
judgment on May 22. By some inaccuracy in drawing up the formal judgment, 
it wrongly described the issue as “ the issue as to domicil ”’ instead of the issue 
“as to jurisdiction’ At the hearing the only evidence given was that of the 
wife. 
The facts as found by Jongs, J., were, shortly, as follows. The husband, 
is a Frenchman domiciled and for many years resident in the republic of France. 
The wife is an Englishwoman and, lived in England before her marriage. The 
marriage was celebrated in Paris on Aug. 1, 1935, at the Mairie, 6th Arron- 
dissement. Apart from a few months spent in England with friends or relations 
in 1938 the parties lived together in various places where the peace se ts 
military appointment in the French armed forces—Paris, the Frene oe 
and Biskra in Algeria. At the outbreak of war in 1939 the wife returne 
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England leaving the husband in Biskra. In April, 1940, she went to Biskra 
as the husband was seriously ill and she stayed there for six weeks. She then 
returned to England where she has lived ever since apart from the husband. 
I may supplement these findings by saying that from the evidence it is clear 
that when she left the husband in 1940 she intended never to return to him. 
Jongs, J., held that a marriage subsequently annulled on the ground of incapacity 
is a voidable one, that until avoided it is a valid marriage, that on the marriage 
the wife acquired the domicil of her husband and still retained it, and that her 
ease on the issue, so far as it rested on domicil, failed accordingly. On the 
alternative ground put forward as a basis for exercising jurisdiction, namely, 
that of the residence of the wife, Jonrs, J., held that the residence of a petitioner 
within the jurisdiction was insufficient when the respondent in the cause was 
resident abroad, at any rate when the respondent protested to the jurisdiction 
and (as he found here) no hardship was involved. Jonzs, J., evidently regarded 
the wife’s alternative ground of wilful refusal as involving that the marriage 
was voidable and not void as, indeed, if English municipal law applies, he was 
bound to do in view of the language of the Matrimonial Causes Act, 1937, s. 7 (1). 

Before the argument before us had proceeded very far it appeared that the 
procedure adopted of trying the question of jurisdiction on a preliminary issue, 
although, no doubt, a proper one, did, in the special circumstances of the case, 
lead to certain inconveniences. Two alternative matters of fact are alleged in 
the petition as grounds for a decree of nullity, neither of which was or could be 
proved or admitted on the trial of the issue. On one view of the law it appeared 
possible that our decision might be different according as the one or the other 
of these alternative allegations might be established. Thus, in so far as the 
answer to the issue as to jurisdiction might depend on domicil, the question 
what was the domicil of the wife at the institution of the suit might, as it seemed 
to us, depend on whether the marriage was a void or a voidable one, a question 
which in its turn might fall to be determined by the law of France on the ground 
either that the marriage was celebrated in that country or that the matrimonial 
domicil contemplated by the parties was French. If under French law the 
marriage was void, the result, as it then appeared to us, might well be that the 
domicil of the wife was English at the institution of the suit, a fact which, if 
established, would, according to some authority, give the English court juris- 
diction to pronounce a decree of nullity. When these various possibilities and 
complications were adumbrated, the further difficulty emerged that, so far 
as the trial of the issue was concerned, no question of French law had been 
pleaded or raised in any way and that, in so far as any question has to be decided 
by reference to French law, that law must on ordinary principles, in the absence 
of proof to the contrary, be assumed to: be the same as English law. On this 
basis the question whether the marriage was void or voidable would ultimately 
have to be decided in accordance with provisions identical with those of English 
law. As the result of some discussion, counsel on both sides were anxious, 
as was the court itself, to avoid the waste of money which would have been 
involved if the whole matter, including the issue of jurisdiction, had been sent 
back for trial. Accordingly, with the consent of counsel for both parties, we 
decided that. the appeal should proceed on the basis that we would decide the 
question of jurisdiction on two alternative hypotheses, one that the marriage 
was void and the other that the marriage was voidable. 

Vasious grounds have been suggested as forming foundations for the exercise 
of jurisdiction in nullity cases by the courts of this country. They may be 
mee as follows: (i) English domicil of both parties. (ii) English domicil of 
the petitioner alone. (ili) English residence of both parties. (iv) English 
residence of the petitioner alone. (v) The fact that the marriage took place 
here. (vi) Hardship. We are not concerned here to consider cases (iii), (v) 
or (vi). “‘ Whether there cannot be jurisdiction, which is not that of the domicil, 
in restricted instances to entertain a suit for nullity is a question we have not 
before us for determination,” said Viscount HALDANE ( [1927] A.C. 654) in 
pee v. Austrian Property Administrator (1). This doubtful question remains 
Hs a, answered by the House of ‘Lords, and there is no need for us to attempt 

nswer it for the purposes of this appeal. I shall endeavour to confine 
myself to the questions actually raised. 

The case presented on behalf of the wife was to the following effect. (A) It 
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atter. The substance, in my view, may be thus expressed. A void marriage 
gh ese will be regarded Be every court in any case in which BS ee 
of the marriage is in issue as never having taken place and can bag so se a 
by both parties to it without the necessity of any decree annulling it 5 a voidable 
marriage is one that will be regarded, by every court as a valid subsisting marriage 
until a decree annulling it has been pronounced by a court of competent yee 
diction. In England only the Divorce Court has this jurisdiction. The t 
that in both cases the form of the decree is the same cannot alter the fact that the 
two cases are in this respect quite different. This difference is illustrated by 
the Marriage Act, 1835, to which I referred a@ moment ago. Before that Act 
a marriage within the prohibited degrees could only be got rid of by a decree 
of an ecclesiastical court. After the Act every court was bound to treat it 
as never having taken place. Other illustrations of the effect of the distinction 
are to be found in Adams v. Adams (4), per Scorr, L.J. ( [1941] 1 All E.R. 
337, 338); Dodworth v. Dale (5); and Fowke v. Fowke (6). 

In the present case the question whether at the relevant date the wife had an 
English domicil cannot, in my view, be answered until two other questions are 
answered, namely, (a) was the marriage a void or voidable one, and (6) by 
reference to what law will the English court decide whether it was void or void- 
able ?) The importance for present purposes of the distinction between void 
and “ voidable ” lies in this. If the marriage was voidable, it must, in my 
opinion, be regarded as having had the effect of giving to the wife, as a matter 
of law, the French domicil of her husband and as precluding her from casting: 
off that domicil before a decree of annulment is actually pronounced. It appears: 
to me to be quite impossible to suggest that she is to be treated as having resumed 
proleptically, so to speak, her English domicil, merely because she has presented 
a petition for a decree of nullity to which, in point of substance, she might or 
might not be able to establish her claim. To hold otherwise would be to allow 
oneself to be misled by the mere wording of a form of decree which was adopted 
in the past for reasons which are no longer appropriate. The fact that a domicil 
has been acquired by reason of a voidable marriage is a fact the existence of 
which cannot be undone by a declaration of nullity. Such a declaration sets 
the wife free to change her domicil in the future; it cannot, in my opinion, 
change it retrospectively in the manner here claimed. If, however, the marriage 
is by its proper law a void marriage, no decree of any court is required to avoid 
it. The wife in that case did not acquire the French domicil of the husband, 
by operation of law. She was free to acquire it or not as she chose, and, if 
she acquired it, to abandon it or change it for a different domicil of choice. 
It is clear on the facts that, if she was competent to do so, she did abandon 
her French domicil (which I am assuming she had acquired) and that she thereby 
resumed her domicil of origin, which was English. Her domicil, therefore, 
on the hypothesis that the marriage was void, was English. This at once 
raises a question as to the jurisdiction of the English courts to entertain a petition 
for nullity by a supposed wife who is in a position to prove that her supposed 
marriage was void and that her domicil on that basis is English at the date of 
the presentation of the petition. This situation seems never to have arisen 
before White (otherwise Bennett) v. White (7), which was decided by Bucxni11, 
J., when a judge of first instance. Before I examine that case, I must point 
out that we are not on this hypothesis concerned to do what I have declined 
to dogn the case of a voidable marriage, namely, to give to a decree of nullity, 
which it is assumed will be obtained, what I have called a proleptic operation 
in conferring on a wife a domicil which, until she obtains the decree she is 
seeking, she is incapable in law of possessing. In the present case, if the 
marriage was void, the domicil of the wife is English. It would be held to be 
English by any court in the country before whom the relevant facts were 
established, for example, in matters of succession no decree of the Divorce 
Court would have to be preduced to show that she had possessed that freedom 
in the choice of a domicil which the law denies to-a woman so long as her status 
is that of a married woman. The fact that she has an English domicil can be 
established in the nullity proceedings themselves as she attempted to establish 
it heré, on a preliminary issue, whereas, if all she could show was a voidable 
marriage, the trial of a preliminary issue could only result in a finding that at the 
date of the presentation of the petition she was domiciled in France. 
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In White v. White (7) Bucknit1, J., used words with which 
the reference to residence which was, in m 


agree. He said ( [1937] 1 All E.R. 713): 


. it seems to me just to the petitioner, and also in the public interest, that the 
petitioner, being domiciled and resident in this country, should have her status as a 
single or as a married woman judicially established by this court .. . 


This view does, of course, theoretically at least, open up the possibility of con- 
flicting judgments by the courts of the respective domicils, but, if it be not the 
right view and if the only court with jurisdiction is a court in a country where 
both are domiciled, the problem of jurisdiction based on domicil in the case 
of a void marriage where the domicils are different would appear to be insoluble. 
BucENiLL, J., attached importance to the fact that the respondent in White 
v. White (7) had not objected to the jurisdiction. With great respect, I cannot 
agree with this. In the case before him the English domicil of the petitioner 
did, in my opinion, give the court jurisdiction whether or not the respondent 
objected.. Moreover, I should have thought that, on principle, the exercise 
of jurisdiction in matrimonial causes affecting status could not depénd on the 
submission of the respondent or his refusal to submit to the jurisdiction. In 
the present case, if the marriage was void and not merely voidable, the fact 
that the husband has protested cannot, in my opinion, deprive the English 
court of jurisdiction to declare the status of a domiciled Englishwoman. Con- 
versely, if the marriage is voidable only, no such jurisdiction exists-and could 
not be created by the fact, if fact it had been, that the husband had not protested. 
But the problem remains, by what law ought the question whether the 
marriage was void or merely voidable to be determined ?_ If by English municipal 
law alone, the answer to the present appeal is, in my opinion, a clear one. Which- 
ever of the grounds on which the petition is based is made good, the marriage 
is a voidable marriage and the English court, as J ONES, J., rightly held, has no 
jurisdiction. That marriages governed by English law are, on the ground 
of incapacity, voidable and not void must now, I think, be accepted: see 
Turner v. Thompson (8), Inverclyde v. I nverclyde (3), and Adams v. Adams (4), 
per Scort, L.J. ( [1941] 1 All E.R. 338). Wilful refusal, as I have said, makes 
the marriage voidable only. Neither in the pleadings nor on the trial of the 
issue was any reference made to any law other than English law. If the true 
view be that the question into which class the marriage falls is for French law 
to decide, either because the marriage was celebrated in France or because the 
husband’s (or the matrimonial) domicil was French, then the court has not 
been put into possession of what, in my view, would be a crucial matter of fact. 
In my opinion, the question whether the marriage is void or merely voidable 
is for French law to answer. My reasons are as follows. The validity of a 
marriage so far as regards the observance of formalities is a matter for the 
lex loci celebrationis. But this is not a case of forms. It is a case of essential 
validity. By what law is that to be decided? In my opinion, by Lae 
of France, either because that is the law of the husband’s domicil at the ne 
of the marriage or (preferably, in my view) because at that date it was ia aw 
of the matrimonial domicil in reference to which the parties may have been 
supposed to enter into the bonds of marriage. In Brook v. Brook (2), the cee 
in Denmark (by the law of which country, assuming it applied, it Medien : 
of two persons domiciled in England was held to be void on the eae ar ; 
although the lex loci governed the forms of marriage, its Seed! i ae 
depended on the lex domicilii of the parties. Lorp CAMPBELL, L.C., sal 
(9 H.L. Cas. 207) : ; has se} 
i s of entering into the contract of marriage are to regulate 
Apes cates pian the law of es AAA . La pe cuaaanh en eheaeciyed 
f a1, the law , ) ‘ 
aoiaiad He eee or a <p wes and in which the matrimonial residence 
is contemplated. ; in a 
: id marriage, the matrimonial domicil contemplated wi 
at ea a lay that eee Mated in the case of a voidable 3 a) 
¢ eyes na ms arriage, since the parties presumably intend to live together. Tn pe 
opts case, the matrimonial domicil was clearly French, and it is, in my 


opinion, by reference to French law that the question whether the marriage 


(save as regards 
y opinion, unnecessary) I respectfully 
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was void or voidable on the grounds alleged must be referred. In the Salvesen 
case (1), the provision of French law by reference to which the German court 
had annulled the marriage was one which was regarded, apparently, as relating 
to form and not to substance. ‘“‘The validity of the marriage depended on 
French law, that being the law of the locus celebrationis,” per ViscouNT DUNEDIN 
( [1927] A.C. 663). bok or ae 

I may summarise my conclusions on the questions of jurisdiction as based,on 
domicil in the following manner. (i) If (contrary to my view) English municipal 
law applies as such, or if that law is applicable on the basis that French law is 
or must be deemed to be the same as English law, (a) the marriage was voidable 
only and not void whichever ground put forward for annulling the marriage be 
taken ; (b) the domicil of the wife was French at the date when the suit was 
instituted ; (c) the domicil of the wife cannot be notionally regarded as other 
than French: it remains French until a decree of nullity is pronounced by a 
court of competent jurisdiction ; (d) the only competent courts are the courts of 
France. (ii) If, as in my opinion is the case, the question whether the marriage 
is void or voidable is to be determined by reference to French law then (a) if 
by that law (as theoretically, at least, is possible) it is void on both grounds 
put forward, the English court has jurisdiction to pronounce a decree whichever 
of those grounds is established ; (6) if by that law the marriage is void on one 
ground (for example, impotence) but voidable on the other (for example, wilful 
refusal) the English court has jurisdiction to pronounce a decree on the ground 
of impotence, but, if that is not established, it has no jurisdiction to pronounce 
a decree on the ground of wilful refusal; (c) if by French law the marriage is 
in both cases voidable and not void, the English court has no jurisdiction. 
I have pointed out the difficulty which arises by reason of the applicability 
of French law and the omission to appreciate its applicability, but I think that 
in the circumstances the wife ought to have an opportunity of submitting 
(if she be so advised) that the issue should, be sent back to the judge to ascertain 
whether by French law the marriage is void or voidable for either, and, if so, 
for which, of the two reasons put forward in the petition. The decision of the 
judge on this question, should we consider that the wife ought to be allowed 
to raise it, would carry the consequences which I have indicated. We will 
hear argument on this matter when my brethren have delivered their judgments. 
I may add that it would be for the English court, after hearing evidence of 
French law, to decide whether in French law the marriage was void or voidable, 
not merely in a verbal sense, but in the sense of the words as understood in this 
country, that is, as indicating or not indicating, as the case might be, that the 
marriage would be regarded in France as a nullity without the necessity of a 
decree annulling it. 

So much for the question of domicil. I turn now to (B), the alternative 
ground of residence. I will assume that residence of both parties (a matter 
left open, as I think, by the House of Lords in the Salvesen case (1) ) is sufficient 
to found jurisdiction. Is the residence of the petitioner alone sufficient ? I 
agree with Jonss, J., that it is not. Counsel for the wife placed in the forefront 
of his argument the decision of J EUNE, P., in Roberts v. Brennan (9). This was 
a case of bigamy and the wife was petitioning for a decree of nullity. The 
ceremony was performed in the Isle of Man. The domicil of the man was 
Irish ; the woman was born in Wales. Some 24 years later the man confessed 
that at the date of the ceremony he was already married. As a result the woman 
left the man in Glasgow. It does not appear where she was domiciled at the 
date of the petition, but, as the marriage was a bigamous one, she was entitled 
to acquire any domicil she liked. If her domicil was English, the English court 
had, if my view is right, jurisdiction on that ground, but JEUNE, P., said that 
in nullity cases Jurisdiction is based not on domicil but on residence. Before 
the woman left’ the man they had lived together in the Isle of Man, in England 
and in Scotland. The report is unsatisfactory. Although it was decided that 
the court had jurisdiction on the ground of residence, the facts as regards the 
residence of the respective parties at the date of the presentation of the petition 
are nowhere stated in the report in the Law Reports. The case is, however, 
reported at 18 T.L.R. 467, where it appears that the man was served with the 
petition in Ireland, Horrings, J., in a later case (Graham v. Graham (10) ) 
discovered that the petitioner had given an English address. The “ residence ” 
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referred to by JEUNE, P., cannot have been the temporary residence in England 
before the parties went to Scotland that is referred to in the statement of facts. 
In the TIMES Law Reports, JEUNE, P., is reported as having said that the 
jurisdiction of the ecclesiastical courts would have depended on the “ matri- 
monial residence’ of the parties. In the Law Reports the word “ matri. 
monial * does not appear. The decision is also unsatisfactory in that it excludes 
domicil as a basis of jurisdiction. In this the decision was clearly wrong. In 
any case I am quite unable to accept Roberts v. Brennan (9) as an authority 
for the proposition that the mere residence of a petitioning wife in England is 
sufficient to give the court jurisdiction’ to entertain a nullity suit when the 
respondent husband is not resident here. If it be thought that Roberts v. 
Brennan (9) does so decide, I am unable to agree with it. 

On the question of residence as a basis for jurisdiction, reliance was also 
placed on White v. White (7). That again was a case of bigamy. The ceremony 
took place in Australia when the man had a wife alive. The petitioner (the wife) 
was “ domiciled and resident ’’ in England and the husband was domiciled and 
resident in Australia or Malta. These statements in the report I read as referring 
to the time of the Australian ceremony. The husband did not appear. As 
the marriage was a void marriage, BUCKNILL, J., had no difficulty in finding 
on the facts that the wife was domiciled in England at the date of the petition. 
This circumstance, in my opinion, as I have said, was sufficient to give to the 
English court jurisdiction to determine her status by a decree in a nullity suit, 
that court being the court of her domicil and thereby a court competent to 
determine her status. The judgment refers to the fact that the wife was both 
domiciled and resident here, but the reference to residence was, as I have said, 
in my view, unnecessary for the decision. I cannot read this decision as meaning 
that residence of the petitioning wife alone is sufficient to found jurisdiction 
on the ground of residence even in the case of a void marriage. In Hutter 
v. Hutter (otherwise Perry ) (11) Pitcuer, J., had to deal with a petition by a 
husband for nullity of a marriage celebrated in England which had never been 
consummated owing to the wilful refusal of the wife. The husband was domiciled 
in the U.S.A. Wilful refusal was proved. Bath parties were resident in England 
at the date of the petition. The actual decision was that the court had juris- 
diction, the short ground being stated as follows ( [1944] 2 All E.R. 372) : 

It would seem, therefore, that both on principle and on authority there is good 

ground for saying that in suits for nullity the mere residence of the parties in this 
country is sufficient to found the jurisdiction of the court .. . 
This case is no authority for the view that residence of the petitioner alone is 
sufficient. In Robert (otherwise De La Mare) v. Robert (12), the parties were 
domiciled and the respondent husband was resident in Guernsey. The wife 
whd was petitioning for a decree on the ground of wilful refusal by her husband, 
was resident in England. Barnarp, J., held that the residence of the wife 
was sufficient to give him jurisdiction to entertain the suit. In so holding, 
BARNARD, J., was, in my respectful opinion, in error, and White v. White (7), 
on which he relied, does not support his decision. 

These are the only authorities which appear to touch on the point of residence 
of the petitioner alone, and, without expressing an opinion on the question 
whether residence of both parties within the jurisdiction is sufficient, I am 
clearly of opinion that they cannot be accepted as establishing the properties 
contended for. That a wife who is resident but, ex hypothest, not dor iciled 
here can compel her husband who is both domiciled and resident abroad to 
come to this country and submit the question of his status to the courts of this 
country appears to me to be contrary both to principle and to convenience. 


KNILL, L.J.: In this case the husband entered an appearance under 
ito the petition by the wife on the ground that this court had no Mates 
diction to entertain the suit. He further submitted that the allegations in a 
petition, if established, would render the marriage, which was not eb xa 
England, voidable but not void ab initio, and, therefore, that the wife’s Sotto 
could not be other than the domicil of the husband, who was at oe sophie 
times domiciled and resident in France. On the application of t vhieke e ae 
court ordered the trial of the issue as to the jurisdiction of the court. a fa 
in her plea admitted that the husband was at all material times domuic 
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in France, but contended that his domicil here was not essential to found the 
jurisdiction of this court. In support of this contention the wife submitted 
that, if either of her allegations as to impotence or wilful refusal were established, 
the court would declare the marriage to be absolutely null and void and that 
the result of this declaration would be that the wife never acquired the husband’s 
domicil but retained her English domicil. Having regard to this fact and to 
the fact that she was at all material times resident in England, the wife asserfed 
that this court had jurisdiction to entertain her petition for a declaration of 
nullity. On May 22, the judge gave judgment that the court had no jurisdiction 
to hear the suit. On appeal, this court during the hearing intimated to counsel 
that, if the marriage was not consummated owing to the impotence of the 
husband, it might be argued that the marriage was void ab initio by French 
law and that the question of jurisdiction in such a case might not turn on the 
same considerations as would apply if the marriage was merely voidable. The 
court, therefore, could not decide whether it had jurisdiction until the cause 
of the non-consummation of the marriage had been established and also until 
it had been decided what law would be applicable in each case. With the 
consent of both counsel and to avoid costs being thrown away, the court agreed 
to deal with the question of jurisdiction on two alternative hypotheses: (i) 
that the husband was incurably impotent, and (ii) that the husband had wil- 
fully refused to consummate the marriage, and on two further hypotheses, 
namely, that (a) English law or (6) French law applied to the case. 

The main questions for the consideration of the court seem to me to be these. 

(i) According to English law does incurable impotence render a marriage void 
ab initio, in the same way for instance that a marriage is void ab initio if one 
of the parties is already married ? (ii) According to French law does incurable 
impotence render the marriage absolutely void-ab initio in the same sense as in 
question (i)? (iii) Assuming that by English law incurable impotence renders 
the marriage voidable and not void, but that French law renders the marriage 
void ab initio in the same sense as in question (i), ought this court, when deciding 
whether it has jurisdiction to make a decree of nullity on the ground of incurable 
impotence, to apply English or French law as to the legal effect of impotence 
on the validity of the marriage ? (iv) If the marriage is not void but voidable, 
either by French or English law, ought the English court to exercise jurisdiction 
in this case ? 
_ In my opinion, the right answer to the first question is that such a marriage 
is not void ab initio but voidable, notwithstanding the form of the decree 
which declares that ‘ the marriage was null and void ab initio.” This form 
was used by the House of Lords in Lewis ( falsely called Hayward) v. Hayward (13) 
au ete of decree in use in the Divorce Division is somewhat different and 
is that : 


To hold otherwise would be, in m ini i 

> ty Opmion, contrary to publie policy 
common sense. The Matrimonial Causes Act, 1937, eka wieder 
o consummate the marriage a ground for avoiding the marriage, together 
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with other grounds on which a marriage may be voidable. Such refusal and 
the physical or mental incapacity to tolerate sexual intercourse, which may be 
taken as evidence of impotence, are so closely allied, that, in my opinion, it 
would be an error to make one a ground for saying that the marriage is void 
ab initio and the other a ground for saying that the marriage is voidable. 

An authority on the point is the decision of Barsson, J., in Inverclyde v. 
Inverclyde (3). In that case the wife petitioned for nullity of marriage on the 
ground of the impotence of her husband. The marriage took place in London 
on Mar. 21, 1929, and on Aug. 1, 1930, the wife filed her petition. The petition 
alleged that at the time when the petition was filed both parties were domiciled 
in Scotland. The wife alleged that she was resident in England and that the 
husband had places of residence both in England and Scotland. The husband 
appeared under protest to the jurisdiction, and took out a summons asking 
for the dismissal of the petition for want of jurisdiction on the ground of the 
Scottish domicil of both parties and on the ground that the question involved 
in the petition was whether a voidable marriage should be declared void. 
It was argued on behalf of the husband that the petition was akin to one for 
divorce and that the only forum was that cf the domicil. Batrson, J., in his 
judgment said that the question for his determination was whether the court 
had jurisdiction to try a suit for nullity on the ground of impotence when the 
parties were domiciled abroad. He said ({1931] P. 41, 42): 

The marriage being voidable and not void and the decree affecting and involving 

an alteration of status and being a judgment in rem binding on all the world, there 
can be no jurisdiction in this court unless the parties are domiciled in this country 
... To call it a suit for nullity does not alter its essential and real character of a suit 
for dissolution. 
Bareson, J., referred to Roberts v. Brennan (9). In that case JEUNE, P., 
granted a decree of nullity on the ground of residence within the jurisdiction, 
and the basis of the petition was that it was a bigamous marriage. With 
reference to this case, Bareson, J., said ({1931] P. 48) : 

In truth bigamy cases help very little, as in them as distinct from this there never 
has been a marriage, and the argument that there is no distinction . . . between the 
two classes of cases seems to me untenable. 

Question (ii). The answer to the question whether by French law incurable 
impotence renders the marriage void ab initio cannot be given until the evidence 
has been tendered on the point to the court, In the absence of any evidence 
to the contrary, this court presumes that French law is the same as English 
law on the point. 

As regards question (iii), in my view, the English court should be guided 
by French law. The wife consented to marry her husband in France and, 
intended to live with him there and also impliedly intended to take her 
husband’s French domicil on the assumption that the marriage was valid. 
In these circumstances it seems to me that the question as to the validity of 
the marriage should be decided, by French law. I do not see any good reason 
why it should be decided by English law. True, the wife’s domicil before 
marriage was English, but, on the other hand, her husband’s domicil was 
French, and, the two parties to the marriage having different domicils, it 
seems to me that the law of France should prevail. To hold that the law of 
the country where each spouse is domiciled before marriage must decide as 
to the validity of the marriage in this case might lead to the deplorable result, 
if the laws happened to differ, that the marriage would be held valid in one 
country and void in the other country. For this reason I think it essential 
that the law of one country should prevail and that it 1s reasonable that the 
law of the country where the ceremony of marriage took place and where the 
parties intended to live together and. where they, in fact, lived together should 
be regarded. as the law which controls the validity of their marriage. Assuming, 
therefore, that by French law the marriage 1s void ab initio, in the sense that 
@ marriage is void ab initio because one of the parties is incapable of entering 
into a valid marriage, the petitioner then would not be the respondent’s wife, 
and has not lost her English dornicil, unless she has done so in fact by making 
France her permanent horne. In such a case I think this court should exercise 
jurisdiction. I do not know of any authority directly in point. an Lidiscas i 
White (7) the court assumed, jurisdiction to make a decree of nullity m the 
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case of a void marriage on the ground of bigamy, because the petitioner wife 
eae denuaied and Bet ee in England. In Mehta (otherwise Kohn) v. Mehta ( 15) 
BARNARD, J., exercised jurisdiction and declared void a so-called marriage 
which had taken place in Bombay. The petitioner wife was at all material 
times domiciled in England, the respondent was an Indian, and, the case made 
by the petitioner was that she had no intention of marrying the respondent 
and misunderstood the nature of the ceremony, which the judge held was a 
fraud perpetrated on the petitioner. The only other court, in cases of nullity 
ab initio, and where there is no common or matrimonial domicil in fact, seems 
to be the court of the country where the marriage was celebrated. But such 
a court might be extremely inconvenient to both parties, and, if neither party 
were domiciled or resident in the country, it is difficult to see what interest 
that country would have in his or her matrimonial status. 

As regards question (iv), if the marriage is merely voidable by French or 
English law, either for impotence or wilful refusal, the marriage, in my view, 
is a valid marriage until a decree is made annulling.it. Therefore, the wife 
has the domicil of her husband by operation of law and the court should 
regard that as the test when considering whether it has jurisdiction. It is not 
necessary to decide in the present case the question whether the court will 
exercise jurisdiction over voidable marriages where both parties have a 
permanent residence within the jurisdiction or where the marriage has taken 
place within the jurisdiction, because, as I have already said, the husband 
did not at any time have such a residence in England, and certainly was not 
residing in this country and was not even present in it when the petition was 
filed. The marriage in this case was celebrated in Paris. I do not think the 
fact that the wife before marriage was domiciled within the jurisdiction and 
is resident here at the time when the petition is filed is sufficient in a voidable 
marriage to confer jurisdiction on this court where the husband is domiciled 
and at all material times resident abroad. 

For these reasons the appeal, in my opinion, should be dismissed, unless 
the wife asks that the case be remitted to the trial judge for evidence 
to be taken as to French law on the question of the effect of impotence on 
the validity of the marriage. 

SOMERVELL, L.J.: I agree. The reasons which have led me to the 
conclusion that this appeal should be dismissed have already been expressed 
and, if I may say so, very fully and clearly expressed, in the judgment 
delivered by the Mastrr or THE Rotts, and I do not desire to add anything 
to what he has said. 

[Their Lordships then heard argument on the question whether leave should 
be given for the issue to be remitted to the court below for a decision, on 
evidence, whether the marriage was, or was not, void under French law.] 

LORD GREENE, M.R.: In this case the wife throughout has 
based her claim on the provisions of English law. We have taken the view that 
the fundamental question whether the marriage was or was not void is a matter 
for French law. No such point has been raised in the issue so far either on 
the pleadings or in the issue as heard and decided. We consider that to allow 
that point to be reopened now by sending the issue back to have it decided 
would be inconvenient, unfair to the husband and, so far as the wife 
is concerned, would be of a highly doubtful value because the probabilities, 
at any grate, appear to me to be very strong that, if French law decided that 
the marriage was void, it would do so only on one of the two alternative 
grounds alleged. In consequence, a failure on that issue if it were tried here 
would not settle the matrimonial differences of the parties because the 
wife would then have to go to France if she wished to continue on the 
other issue. I cannot myself imagine anything more inconvenient or anything 
which would be such a misfortune for the wife herself. In all the 
circumstances of the case, we consider that the wife should not be allowed 
to reopen this issue, with the result that, in accordance with our judgments, 
the appeal is dismissed with costs. 

Ss Appeal dismissed with costs. 

Solicitors: Charles Russell & Co. (for the wife) ee Peacock & Goddard (for 
the husband). 


[Reported by F. Gurrman, Ese., Barrister-at-Law.] 
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SACHS v. MIKLOS AND OTHERS. 

(Court oF Apprat (Lord Goddard, O0.J., Tucker, L.J .. and Jenkins, J.), 
December 15, 16, 17, 1947.] 

Agency—Agency of necessity—Gratuitous bailee—Sale of bailed goods—Instruc- 
tions unobtainable. 

Dgmages—M easure of damages—Detinue and conversion—Gratuitous bailee— 
Notification to bailor of intention to terminate bailment—Instructions 
unoblainable—Sale without instructions—Value of goods—Date at which 
assessable—Knowledge or supposed knowledge of bailor. 

In 1940 a bailor arranged with a bailee that the latter should gratuitously 
store his furniture in her house. In 1944 the bailee, wishing to terminate 
the bailment, wrote to the bailor at his supposed address, requesting him 
to remove the furniture. Receiving no reply, she wrote once more stating 
her intention, failing instructions, to sell the furniture, and again received 
no reply. Attempts were also made by telephone to get in touch with the 
bailor, but without result. In July, 1944, the furniture was sold by auction 
and realised £13. In an action for detinue and conversion, commenced 
in 1946, the bailor claimed the current value of the furniture, which was 
assessed at £115 :— 

HELD: (i) the bailee was not an agent of necessity and in selling the 
furniture was guilty of conversion. 

(ii) while the measure of damages for both conversion and detinue was 
usually the value of the goods at the date when judgment was given, 
nevertheless, if the bailor knew or ought to have known at an earlier date 
that the conversion had taken place or was about to take place and took 
no immediate steps to recover the goods, the measure of damages was 
the value of the goods at the date of his knowledge or supposed know- 
ledge and not the date when judgment was given. ’ 

Rosenthal v. Alderton & Sons, Ltd., ( [1946] 1 All E.R. 583), distinguished. 

[As to AceNcy or NEcEssity, see HALSBURY, Hailsham Edn., Vol. 1, p. 207, 
para. 364; and ror Casss, see DIGEST, Vol. 1, p. 293 and Supp. 

As to MEASURE OF DAMAGES IN DETINUE AND CONVERSION, see HALSBURY, 
Hailsham Edn., Vol. 10, pp. 138-140, paras. 178, 179; and ror Caszs, see DIGEST, 
Vol. 43, pp. 519-526, Nos. 574-630.] 

Cases referred to : 

(1) Gwilliam v. Twist, [1895] 2 Q.B. 84; 64 L.J.Q.B. 474; 72 L.T. 579; 59 J.P. 

484; 1 Digest 390, 941. 

(2) Jebara v. Ottoman Bank, [1927] 2 K.B. 254; 96 L.J.K-B. 581; 137 L.T. 101; 

on appeal sub nom. Ottoman Bank v. Jebara, [1928] A.C. 269; Digest Supp. 

(3) Rosenthal v. Alderton & Sons, Ltd., [1946] 1 All E.R. 583; [1946] K.B. 374; 

115 L.J.K.B. 215; 174 L.T. 214; Digest Supp. 

AppraL by the plaintiff, Mr. Sachs, from an order of His Honour JUDGE 
HARGREAVES, made at West London County Court and dated Apr. 28, 1947, 
dismissing a claim for damages and conversion against the first and second 
defendants, Mr. and Mrs. Miklos, and the third defendants, Messrs. Coe, a 
firm of auctioneers. The learned judge held that, in selling, without the 
plaintiff’s instructions, the plaintiff's furniture (which they held as gratuitous 
bailees), Mr. and Mrs. Miklos were acting as agents of necessity, and, therefore, 
had an implied authority to sell, The appeal was allowed and the case remitted 
to the county court judge. > 

Goodenday for the plaintiff. 

Quintin Hogg for the first and second defendants. 

Malcolm Wright for the third defendants. 


LORD GODDARD, C.J.: This is an appeal from a judgment of His 
Honour Jupce HarGReAVES in an action in detinue and conversion brought 
by the plaintiff against the defendants, Mr. and, Mrs. Miklos and Messrs. Coe, 
a firm of auctioneers, for having wrongfully converted certain furniture left 
by the plaintiff with the defendant, Mrs. Miklos, before her marriage and 
accepted by her for keeping as a gratuitous bailee. The facts of the case are 
that the plaintiff, who knew Mrs. Miklos before she married her present 
husband, was possessed of some dining-room, furniture, which, in 1940, was 
of no great value. At some time in that year he persuaded Mrs. Miklos, who 
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was then keeping a boarding house at 62, Drayton Gardens, to store this 
furniture. He took the precaution of getting her to sign a document, dated 
Jan. 27, 1941, in these terms: ‘I, the undersigned, hereby confirm that I 
have in my house stored, without any charges, the following mentioned com- 
plete dining room suite, which is the property of Mr. Morris Sachs of 62, 
Blomfield Road, London, W.9, and stays in my residence for his disposal when 
required.”’ Then there is a schedule of the furniture. In 1941 the plaintiff, 
who had been in the habit of visiting the Miklos’ house ceased to do so, and 
to all appearances he took no further interest in his furniture. He did not 
even keep Mrs. Miklos informed of his various changes of address. In 1943 
the house was damaged by enemy action, and, as a result, the room in which 
the furniture was stored was required for letting. Nobody knew where the 
plaintiff had gone. Two letters were written by Mr. Miklos to an address 
supplied by the plaintiff's bank and attempts were made to communicate 
with him by telephone, but no information could be obtained of his whereabouts. 
Eventually, Mr. and Mrs. Miklos sent the furniture to Messrs. Coe to be sold 
by auction and it was sold in J uly, 1944. 

The question that arises is whether they had any legal right to sell the 
furniture. The learned judge held that in the circumstances they became 
agents of necessity and, therefore, had an implied authority to sell. Counsel 
for the plaintiff has satisfied me that they cannot possibly be held to be agents 
of necessity. Agents of necessity, until very modern times, were confined to 
two classes of persons, those who accepted bills of exchange for the honour 
of the payee and masters of ships who found themselves in foreign parts and 
unable to get immediate instructions from their owners when they wanted 
money for unlooked-for expenses and so forth. They then had power to pledge, 
sell, or hypothecate the ship, and, in some cases, to deal with the cargo as 
agents of necessity. As recently as 1895, Lorp EsHEr in Gwilliam v. Twist (1) 
expressed considerable doubt whether it was possible to enlarge the classes 
of person who could be regarded as agents of necessity, but the courts have 
not found any difficulty in applying the doctrine where a necessity, which 
means an emergency, has arisen in the case of carriers by land. When it 
becomes impossible, or commercially impossible, or extraordinarily difficult 
(as may happen in the case of a strike or breakdown of communications), for 
@ carrier to communicate with the owner of goods, there is no reason why he 
should not be entitled to sell or dispose of them in the same way aS @ master 
of a ship, subject to this, that I know of no case in which the doctrine of the 


goods are perishable or where they are in a somewhat similar category, ¢.g., 
livestock, which have to be looked after, fed and watered. I think it is clear 


to thieves and the weather. There was nothing perishable here in the sense 
in which that term is used when applied to goods. The fact was that Mr. and 
Mrs. Miklos wanted to get rid of this furniture which was in their way. 
If they were not entitled to sell as agents of necessity, however hard it may 
be, I cannot avoid, the conclusion that, in sending the property to the auction 
rooms for the auctioneers to sell, they were guilty of a conversion. They were 
selling the plaintiff's property without his authority. 

I pause here to say that this case must go back to the county court judge 
because, although he has found that Mr. and Mrs. Miklos sent letters to the 
plaintiff as well as telephoning to him, he has not found whether the plaintiff 
received the communications. The importance of that is this. If & gratuitous 
bailee writes to the bailor and says: “I am no longer willing to hold your 
property. _Please remove it,’’ and the bailor makes no answer and takes no 
step, and if that letter is followed up by another, which he receives, saying 
in effect : “ As you have not answered my letter and taken any steps to remove 
your property, please understand that I shall sell it if you do not remove it 


ee 
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or tell me what to do with it,” and again there is no answer, it might be that 
a a could infer that the owner of the property was so disinterested in it 
- t he was impliedly assenting to the sale. There are, of course, certain 

fficulties in the way of finding that because of the doctrine that silence does 
not give consent, but, for the reasons which I shall develop in a moment, the 
question of receipt or non-receipt of these letters has a much more important 
b®aring on the question of the measure of damages in this case. So far as the 
sale or the sending of the goods for sale is concerned, much as I sympathise 
with the position in which Mr. and Mrs. Miklos found themselves, I feel myself 
constrained to hold that their action did amount to a conversion, and I can 
find nothing either in the pleadings or in the arguments which have been 
addressed to us which afford a justification for the sale. It follows that the 
auctioneers are also guilty of a conversion. That is one of the risks of their 
profession. 

_We now come to the question of the measure of damages. That question 
did appear to present some difficulties and I do not think it can be satisfactorily 
determined until the county court judge has given his decision whether these 
letters were received. The position with regard to the money aspect was this. 
The goods realised in July, 1944, a net sum of something over £13. The sale 
took place at a time when prices for furniture were exceedingly depressed, 
owing to enemy bombing and the fact that the war was still continuing. 
Immediately hostilities ceased, when people were desperately anxious to buy 
furniture and none was being made, prices of second-hand furniture increased 
enormously, and this furniture has been found by the learned judge to be 
of the value of no less than £115. Are Mr. and Mrs. Miklos and the auctioneers 
liable for that amount ? Counsel for the plaintiff has relied principally on a 
recent case in this court Rosenthal v. Alderton d& Sons, Lid. (3). What that 
case lays down is, I think, correctly stated in the headnote ([1946] 1 K.B. 374) : 

In an action of detinue, the value of the goods to be paid by the defendant to the 
plaintiff in the event of the defendant failing to return the goods to the plaintiff must 
be assessed as at the date of the verdict or judgment in his favour and not at that 
of the defendent’s refusal to return the goods, and the same principle applies whether 
the defendant has converted the goods by selling them or has refused to return them 
for some other reason. : 


That headnote states—in my opinion, rightly—that the measure of damages 
is the same in conversion as it is in detinue, except possibly where a defendant 
had the goods in his possession and could hand them.over and would not 
do so, but there is one great distinctioh to be drawn between Rosenthal’s 
case (3) and the present case. In Rosenthal’s case (3) there was no question 
of the defendant wanting to bring the bailment to an end and doing his best 
to find the bailor and asking him to remove:them. The plaintiff had 
surrendered his lease to the defendants and the defendants had agreed that 
he should leave his barber’s plant and fixtures on the premises and that they 
would take care of them. They did not take care of them but sold them, and 
when the plaintiff came back from the war he asked for his plant and fixtures 
and could not get them. I think the matter can be clarified in this way without 
in any way impinging on the decision in Rosenthal’s case (3). The value of 
the goods converted at the time of their conversion was £13, but it does not 
follow that that £13 is the extent of the plaintiff’s loss. The question is: What 
is the plaintiff’s loss ? What damage has he suffered by the wrongful act of 
the defendants? If that is kept in mind, this case may well become clear 
when the county court judge has found one way or another whether the 
plaintiff received those letters or not. If the plaintiff knew or ought to have 
known in July, 1944, that, if he did not remove those goods, Mr. and Mrs. 
Miklos intended to sell them, then, it seems to me, this great rise in value 
which has taken place since is not damage which he can recover, because it 
is damage which flowed, not from the wrongful act of Mr. and Mrs. Miklos, 
but from his own act. If he did not know or ought to have known that his 
goods had been sold and did not find out that his goods had been sold until 
January, 1946, then, it seems to me, however unfortunate it may be for the 
defendants, that it is impossible to say that he is not entitled to recover the 
value of the goods at that time. He can in that case say: “If you had mot 
committed this tort I should be in possession of property worth £115. I have, 
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therefore, lost that £115. Pay me that damage.” The case will be remitted 
to the county court judge for him to find whether or not those letters were 
received by the plaintiff or came to his knowledge. If he finds that those 
letters were received, then he has to assess the damages on the footing I have 
indicated. If, on the other hand, he finds that the letters were not received 
and that the plaintiff did not know, and ought not to have known, of the sale, 
he must assess damages on the other footing. He must also, I think, consider 
this point. It is clear that the plaintiff knew of this sale in January, 1946. 
It is equally clear that he did not begin his action until January, 1947. If the 
county court judge should find that there has been an undue delay in bringing 
the action and that the result of that undue delay has been a rise in price 
between January, 1946, and January, 1947, then that allowance must be made. 
The appeal will be allowed and a new trial will be ordered on the points that 
I have mentioned. 
TUCKER, L.J.: I agree. 
JENKINS, J.: I agree. 
za Appeal allowed. 
Solicitors: Alexander Fine, Hawkins & Co. (for the plaintiff); Trower, 
Still & Keeling (for the first and second defendants) ; MacDonald & Stacey 
(for the third defendants). 
[Reported by C. N. Brarrtz, Esq., Barrister-at-Law.] 


SELWYN v. HAMILL. 


[Court or AppraL (Tucker and Bucknill, L.JJ., and Roxburgh, J.) 
December 5, 1947.] 


Landlord and Tenant—Rent restriction—Possession—H. ouse required by landlord 
—Suitable alternative accommodation—Two dwelling-houses under same 
roof, but separated by third dwelling-house—Rent and M ortgage Interest 
Restrictions (Amendment) Act, 1933 (c. 32), s. 3 (3) (0). 

Practice—New trial—Refusal—I mpossibility of inferior court coming to decision 
different from that of appellate tribunal. 

A landlord, who had become landlord by purchase in 1945, claimed 
possession of a controlled dwelling-house, offering the tenant alternative 
accommodation consisting of a living room, kitchen and bathroom in 
one dwelling-house and a bedroom in a separate dwelling-house, the 
two premises, although under the same roof, being divided by a third 
dwelling-house. 

HELD: (i) the accommodation offered did not consist ‘‘ of premises 
to be let as a separate dwelling ” as required by the Rent and Mortgage 
Interest Restrictions (Amendment) Act, 1933, s. 3 (3) (6), and was not, 
therefore, ‘‘ suitable ” within the meaning of the section. 

Sheehan v. Cutler ([1946] K.B. 339) applied. 

(li) as there was no evidence on which any court could hold that the 
living-room, kitchen and bathroom alone constituted suitable alternative 
accommodation, a new trial would not be ordered. 


[As TO RESTRICTIONS ON THE LANDLORD’s Riaut To PossEssIon, see HALSBURY, 
Hailsham Edn., Vol. 20, pp. 329-334, paras. 392-399; and ror CASES, see DIGEST, 
Vol. 31,‘pp. 576-584, Nos. 7256-7330.) 


Cases referred to : 


APPEAL by the tenant from an order of His Honour JUDGE ARCHER, K.C., 
made at Brighton and Lewes County Court on Apr. 17, 1947, by which possession 


held that the alternative accommodation offered to the tenant did not 


comprise a “separate dwelling” within the Rent and Mort 
Restrictions (Amendment) Act, 1933, s. 3 (3) (3), ands thee ee 


suitable,” The facts appear in the judgment of TucKxrr, L.J 
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J. C. Lawrence for the tenant. 
Gumbel for the landlord. 


TUCKER, L.J.: This is an appeal by the tenant from an order, dated 
Apr. 17, 1947, made by His Honour Jupce ArcuEr whereby he ordered that 
possession of certain premises, namely, 4, Roedean Terrace, Brighton, should 
be given up on Oct. 17, 1947, the learned judge being satisfied that suitable 
alternative accommodation had been offered to the tenant. At the rear of the 
house, 4, Roedean Terrace, there are some buildings which, the evidence shows, 
were constructed by the Admiralty and are now equipped for living in. The 
one at the rear of No. 4 is called 4A, and 2A and 3A are at the rear of 
3, Roedean Terrace. The landlord having purchased the premises in 1945, 
it was necessary for her to satisfy the court that suitable alternative 
accommodation was available for the tenant, or would be available 
for him when the order took effect. By the Rent and Mortgage Interest 
Restrictions (Amendment) Act, 1933, s. 3 (3), it is provided that, in 
the absence of the certificate referred to in sub-s. (2), the “‘.. . accommodation 
shall be deemed to be suitable if it consists either—(a) of a dwelling-house to 
which the principal Acts apply; or (b) of premises to be let as a separate 
dwelling on terms which will, in the opinion of the court, afford to the tenant 
security of tenure reasonably equivalent to the security afforded by the principal 
Acts in the case of a dwelling-house to which those Acts apply, and is, in the 
opinion of the court, reasonably suitable to the needs of the tenant and his 
family as regards proximity to place of work .. .”’ Section 3 (3), which has 
been held to mean that accommodation which does not come within this 
description is not reasonably suitable, therefore, requires that the alternative 
accommodation must consist of a dwelling-house to which the principal Acts 
apply or of premises to be let as a separate dwelling. The point taken by the 
tenant is that the alternative accommodation which was offered consisted 
of No. 4A and No. 2A which, although under the same roof, are separated, 
by 3A, and so, the tenant says, taken together they cannot be regarded as 
a separate dwelling-house. In support of that proposition he refers us to 
Sheehan v. Cutler (1) in which the headnote says (62 T.L.R. 261): 

A landlord, who claimed possession of premises, offered to the tenant as alternative 
accommodation a tenancy of another house and, in addition, a tenancy of one room 
in the house of which he claimed possession. HeExp, that sub-clauses (a) and (6) of s. 3 (3) 
of the Act of 1933 each contemplated a separate dwelling-house, and that the 
requirements of the sub-section were not complied with by an offer of accommodation 
in two different houses. 


The headnote correctly sets out the results of the judgments on this part of 
the case and I do not think it is necessary for me to refer to those judgments. 
The only question for our decision in the present case 1s whether on the evidence 
it can possibly be said that No. 2A and No. 4A constitute a separate dwelling. 
I think it is impossible to say that they can. They are clearly two separate 
dwellings. What was being offered was a living room, kitchen and bathroom, 
ete., in one house, No. 4A, and a bedroom in a separate house, No. 2A, these 
two premises being divided by No. 3A. On the facts, the case seems to me 
clearly to come within the decision of Sheehan v. Cutler (1). 


It is said by counsel for the landlord that, this point not having been taken 
in the court below and the judge’s attention not having been drawn to 
Sheehan v. Cutler (1), we ought to send the case back for a new trial to give 
the judge an opportunity of considering whether No. 4A alone might not 
constitute reasonably suitable accommodation. As it appears clear from the 
judge’s note that this point, which is a pure point of law, was never taken 
in the court below, if there were any possibility that, on a further a iin 
of the facts, the judge might come to the conclusion that No. 4A was se y 
suitable accommodation, I should certainly have been disposed to aoe ae 
case back for a new trial because it is most unsatisfactory that tay Aone 
be dealt with without the tribunal to which jurisdiction is given under t set 
Acts having had an opportunity of investigating the facts fully PD ad uf 
On the facts of this case, however, I am driven to the conclusion t We x hen + 
be impossible as a matter of law for the judge to find that NG . by ee 
was reasonably suitable accommodation for this family which consists 
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elderly invalid lady and two grown-up daughters who are working. The living- 
room which would have to be used as a bed-sittingroom and kitchen could not 
possibly be said to be accommodation which was reasonably suitable for these 
ladies. I, therefore, think that it would not be right to order a new trial and 
we are bound to allow this appeal. 

The fact that this point was not taken in the court below, does not preclude 
the tenant from relying on it in this court, as was decided in Davies ¥. 
Warwick (2). In cases under the Rent Acts it is the duty of the court to be 
satisfied that all the requirements of the Acts have been fulfilled before an 
order for possession igs made. If they have not been satisfied, the court has 
no jurisdiction to make the order. That is the result of Davies v. Warwick (2). 
Therefore, we are bound to take notice of this point when it is brought to our 
attention. Having regard to the fact that Sheehan v. Cutler (1) was not cited 
to the judge, this is a case in which I think that, although the appeal must be 
allowed, the tenant should not be allowed any costs. 


BUCKNILL, L.J.: I agree. I would only add a few words on the 
point which counsel for the landlord raised, that the case should be sent back 
for a new trial. Before the judge can order possession, he must be satisfied 
that the alternative accommodation is reasonably suitable to the needs of the 
tenant and his family, and, therefore, the size of these rooms in No. 4A are 
important, bearing in mind that three grown-up people are to live in them, one 
being a very old lady and sick. The kitchen, which contains the bath, is 8ft. 10ins. 
by 9ft. 3ins. long and seems to be a very small room in which to eat, and the bed- 
room in which these three ladies are to sleep is 11ft. 10ins. broad by 13ft. long. 
To suggest that in a room of that size there could be three beds, a dining-room 
table, the necessary chairs and chest-of-drawers—incidentally, there are no 
cupboards in the room—seems to me to be quite ridiculous. No reasonable 
judge could possibly hold that No. 4A by itself was reasonably suitable in 
view of the extent and needs of this family. I also agree that no costs should 
be given to the tenant for the reasons given by my Lord. 


ROXBURGH, J.: I agree. 
Appeal allowed. 
Solicitors: Reynolds & Co. (for the tenant); Gordon Gardiner, Carpenter a: 
Co., agents for F. H. Carpenter & Oldham, Brighton (for the landlord). 
[Reported by C. N. Beatriz, Esq., Barrister-at-Law. | 





R. v. COUNTY OF LONDON QUARTER SESSIONS. 
Hx parte COMMISSIONER OF METROPOLITAN POLICE. 


[Kine’s Bzncu Division (Lord Goddard, C.J., Humphreys and Atkinson, 
JJ.), December 11, 19, 1947.] 
Magistrates — Summary jurisdiction — Appeal — Conviction — “ Blemishing the 
eh Bary Hed eg defendant should enter into recognizance—Stat. (1360-1) 
w. ports 


So held by Lorp Gopparp, C.J., and Humpureys, J. (ATKINSON, J., 
dissentiente). 


[As To THE Ricut or APPEAL To QUARTER SESSIONS FROM DEcIsIons or Maats' 
see HALSBURY, Hailsham Edn., Vol. 21, pp. 699-700: and so DIGEST. 
Vol. 33, pp. 390-392, Nos. 1011-1025, *» mu 
. pe be (1360-1) 34 Edw. ITI, c. 1, see HALSBURY’S STATUTES, Vol. 11, 
Cases referred to : 

(1) Lansbury v. Riley, [1914] 3 K.B. 299. 83 L.J.K.B. 1226; 109 L.T 

> D. ; J.N.D,. «0; si. 546 ; 

; 1 J.P. 440 ; 23 Cox, C.C. 582; 38 Digest 366, 755. +, 

(2) Willes v. Bridger, (1819), 2 B. & Ald. 278; 106 E.R. 368; 33 Digest 365, 746. 

(3) Ex parte Davis, (1871), 24 L.T. 547; 35 5.P. 551; 33 Digest 367, 765. . 

(4) Hx parte Seymour v. Daviti, (1883), 15 Cox, 0.C. 242 ; 14 Digest 494 (Ini): 
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Motion for an order of prohibition. 

The defendant was charged on an information brought before a metropolitan 
magistrate with acting in a manner likely to cause a breach of the peace by 
eavesdropping, contrary to stat. (1360-1) 34 Edw. III, c. 1. The magistrate 
struck the words by eavesdropping ” out of the charge, but found that the 
defendant had “ acted im & manner whereby the peace is blemished,’’ and 
oudered him to find sufficient surety for his good behaviour during the ensuing 
twelve months by entering into his own recognizance in the sum of £25. The 
defendant appealed against the order to London Quarter Sessions. The Com- 
missioner of Metropolitan Police moved for an order of prohibition prohibiting 
the justices from hearing the appeal. 

Melford Stevenson, K.C., and Vernon Gattie for the Commissioner of Police 

Slade, K.C., and Cridlan for the defendant. aa 


Cur. adv. vult. 
Dec. 19.’ The following judgments were read. xe 


LORD GODDARD, C.J. : In this case the applicant moved for an order 
of prohibition addressed to the appeals committee of the County of London 
Quarter Sessions prohibiting them from hearing an appeal by Stanley Arthur 
Williams against an order made by a metropolitan magistrate requiring him to 
enter into his own recognizance in the sum of £25 to be of good behaviour for 
a period of 12 months. The said Stanley Arthur Williams gave notice of appeal 
to the quarter sessions against this order, and entered into a recognizance to 
prosecute it, and the ground on which the order is moved is that the magistrate’s 
order is not @ conviction, and, consequently, no appeal lies. 

It is elementary law that, where an order is made or judgment given by a 
court of competent jurisdiction, an appeal will not lie to any court unless it is 
expressly given by statute, and with regard to orders made by magistrates 
acting as a court of summary jurisdiction there are three statutes conferring 
and regulating the right of appeal from their decisions. The first is the Summary 
Jurisdiction Act, 1879, 8. 19, which gives a right of appeal to a person adjudged 
by a conviction or order of a court of summary jurisdiction to be imprisoned 
without the option of a fine, provided he did not plead Guilty or admit the truth 
of the information or complaint. Secondly, by the Criminal Justice Administra- 
tion Act, 1914, s. 37, any person aggrieved by any conviction of a court of 
summary jurisdiction who did not plead Guilty may appeal, even though sentence 
of imprisonment is not passed. Finally, by the Criminal Justice Act, 1925, 
s. 25, a right of appeal against his sentence is given to a person although he 
pleaded Guilty. In each case, therefore, it is necessary that there should be a 
conviction, and no provision is anywhere to be found giving a right of appeal 
in criminal matters against an order of justices who are not sitting as a court 
of summary jurisdiction, so it is clear that the only question for the court in 
this case is whether the order of the learned magistrate was a conviction. 

The facts, so far as they need be stated for the purposes of this case (and I 
emphasise that we are not here concerned whether the learned magistrate 
came to a right or a wrong decision), are that Williams was brought before the 
magistrate on a charge that he was found acting in a manner likely to cause 
a breach of the peace by eavesdropping contrary to the stat. (1360-1) 34 Edw. 
Ill, c. 1. The magistrate, having heard the evidence, struck the words “‘ by 
eavesdropping ”’ out of the charge, as he did not consider that Williams had been 
acting in a manner which could fairly be so described, but nevertheless he 
considered that it was @ case in which he had been acting in a manner calculated 
to blemish the peace, to use the expression found in the statute, and, accordingly, 
bound him ovor, the order which has been drawn up being in these terms : 

Whereas Stanley Arthur Williams is brought béfore me this 8th day of August, 1947, 
pursuant to the provisions of 34 Edw. III, and whereas I find him to be a person of 
ood fame but who has acted in a manner whereby the peace is blemished, I therefore 

y virtue of the powers conferred on me by statute above-mentioned do order him to 
find sufficient surety for his good behaviour towards the King and his people, that is 
to say, to enter into his own recognizance in the sum of £25 to be of good behaviour 
during the period of 12 months now next ensuing. 

This order is made, as its terms clearly show under the statute 34 Edw. I IT, 
c. 1, which empowers justices of the peace, among other things, “ to restrain 
the offenders, rioters, and all other barrators, and to pursue, arrest, take and 
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. Il 
astise them according to their trespass or offence . . . and to take of a 
rive that be not of ee fame, where they shall be found, sufficient iit 
and mainprise of their good behaviour towards the King and his people, an 6 
other duly to punish; to the intent that the people be not by such rioters — 
rebels troubled nor endamaged nor the peace blemished . . .” The argument “h 
counsel who appeared to oppose the order was that, although he gape: 
that a justice could bind to good behaviour a person who was suspected o . 
breach of the peace or one who was thought to be likely to cause a wetbay = 
of the peace, yet in this case it must be taken that the magistrate convicte 
Williams of some offence and it must be one of the offences mentioned in the 
statute. He founded his argument on the words in the order that the magis- 
trate finds Williams to be a person who has acted in a manner whereby the 
peace is blemished. : 
In my opinion, the Act of 34 Edward III does not create any offence. It 
deals with people who break or are likely to break the peace or cause a breach 
of the peace. The words “rioters” or “ barrators ” in the Act appear to me 
only to mean people who create a disturbance or brawlers. They do not, in my 
opinion, refer either to the offence which has become known as barratry or to 
the common law offence of riot. Justices and constables always had the power 
to arrest Gnd deal with persons taking part in what is technically described 
as a riot, which needs the presence of three or more persons acting tumultuously. 
No doubt, the Act, as is the case with so many mediaeval statutes, is obscurely 
worded. It is curious, among other things, that not only the English transla- 
tion, which appears in the Statutes at Large, but many writers and commen- 
tators, including Lorp Coxe and the authors of DALTON’s COUNTREY JUSTICE 
and Burn’s JusTICE oF THE Prackr, all insert the word ‘‘not”’ before the 
words “ good fame ” although a negative does not appear in the Norman French, 
the language in which it is inscribed on the Statute Roll. The author of BuRN s 
JUSTICE OF THE Prace, which is a work of great authority, explains this by saying 
(Vol. 5, p. 756) that the words “that be not of good fame” mean “that be de- 
famed and justly suspected that they intend to break the peace,”’ the defaming, 
apparently, consisting of the complaint to the justice, and there is clear authority 
in Lansbury v. Riley (1), that, whatever the meaning may be, the word “ not ” 
is immaterial and that justices can bind over whether the person is or is not 
of good fame. It is said of this statute in BurRn’s JUSTICE OF THE PEACE, Vol. 5, 
at p. 755, that “‘ whatever the natural and obvious sense of it may be when 
compared with the history and circumstances of those times ”’ (that is, the time 
when it was passed) “ it is certain that it hath been carried much further by 
construction, and the purport of it hath been extended by degrees, until at 
length there is searcely any other statute which hath received such a largeness 
of interpretation.”” This is not at all an uncommon experience when one is 
dealing with statutes passed in the reigns of the Plantaganets. To take two 
instances, the Statutes of Conspiracies and the Statutes of Treasons have, by 
judicial construction through the centuries, been given far wider interpretation 
than that which their original words would seem to bear, and in the case of the 
present statute there is a consensus of opinion to be found in the books extending 
back for some 400 years that this Act, which was described by both Coxe and 
BLACKSTONE as an Act for preventive justice, does enable justices at their 
discretion to bind over a man, not because he has committed an offence, but 
because they think from his behaviour he may himself commit or cause others 
to commit offences against the King’s peace. It is abundantly clear that for 
several centuries justices have bound by recognizances persons whose conduct 
they consider mischievous or suspicious, but which could not, by any stretch 
Sips ne neLion; amount to a criminal offence for which they could have been 
indicted. 
_ In Datton’s Countrey J USTICE, a work of the highest authority, a catalogue 
18 given, not intended, I think, to be exhaustive, of a large number of instances 
which would justify sureties for good behaviour being taken. He starts with 
rioters and barrators, and goes on to such cases as nightwalkers and eaves- 
droppers, ‘uspected persons who live idly and yet fare well, or are well apparelled 
having*nothing whercon to live, and common gamesters. None of these was 
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news, and to carry them to others, to make strife and debate amongst their 
neighbours.”’ Though it is said in Russet on Crimes that eavesdropping 
was dealt with in the Sheriff’s Tourn and Courts Leet as an offence, so far as 
I am aware no instance can be found in the books of any indictment being 
preferred for this offence at common law. It follows, therefore, that nobody 
can be convicted of eavesdropping or nightwalking or of many of the other 
matters which are mentioned by Daron, although, no doubt, in modern times 
the necessity for good government in towns and cities has caused the legis- 
lature to pass Acts which make what in earlier days were regarded as no more 
than bad behaviour, criminal offences, and it is necessary to bear in mind that, 
in the present case which we are considering, no charge of having committed 
any offence against a statute, such as one of the Metropolitan Police Acts, was 
preferred. Let it be admitted at once that, if a court of summary jurisdiction 
convicts a person of an alleged offence, which, however, is one not known to 
the law, the convicted person would have a right of appeal to quarter sessions, 
and he may also take proceedings to have the conviction brought up by certiorari, 
but in the present case I cannot agree that the order of the magistrate in any 
way amounts to a conviction. It is an exercise of the powers which have been 
exercised by justices for many centuries as a measure of preventive justice 
to take security from persons whose behaviour leads them to suspect that they 
will cause a breach of the peace, although up to the time they are brought 
before the court they have not done anything which could form the subject 
of a criminal charge. 

In this connection, I may refer to Willes v. Bridger (2). That was an action 
for false imprisonment brought against a justice who had required the plaintiff 
to find sureties for keeping the peace and had committed him to prison in default 
of his finding sureties for two years, and it was argued that a justice had no power 
to bind over at his discretion, but could only take sureties for the appearance 
of the person bound to appear at the next sessions for the county. The court 
rejected that contention. The Lorp CurieFr Justice (afterwards Lorp TEN- 
TERDEN) said (2 B. & Ald. 286) : 

The authority of a justice of the peace to require, upon due complaint made to him 
in his judicial character, sureties for the keeping of the peace, and to commit a person 
to prison for want of such sureties, is not nor could be denied; . . . 


There is no suggestion to be found in that case, or in any other, that before 
sureties can be required a person must have committed a criminal offence 
or that by ordering him to enter into sureties the court either expressly or 
impliedly convicts him of a criminal offence. Where a magistrate merely 
requires a person brought before him, not for having committed a criminal 
offence, but for having acted in a way that may cause a breach of the peace 
to enter into a recognizance, there is no pretence for saying that he has 
convicted him of anything. He is merely taking a precaution against the 
defendant committing an offence. It is true that the order in this case states 
that Williams is a person who has acted in a manner whereby the peace is 
blemished, and not ‘‘ may be blemished,” but that does not seem to me to be 
in any sense a fatal objection. There is no such offence known to the law as 
blemishing the peace. Therefore, the order does not recite that Williams 
has committed an offence, and by offence I mean an offence known to the law 
for which a person can be brought before a court and punishod. 

One small matter which I may mention as showing that the taking of a 
recognizance in these circumstances and under this Act does not amount to 
a conviction is that it appears both from Darron and Burn and other works 
of authority that it can be ordered by one justice alone. Now, the jurisdiction 
of justices out of session to convict of criminal offences is purely statutory. 
Justices out of session could never try a criminal case and convict a person except 
in pursuance of a statute giving them express power to deal with that particular 
offence, and justices sitting as a court of criminal jurisdiction quite apart from 
and before the Summary Jurisdiction Acts could never act alone. The court 
must always have consisted, as it must today, of two justices. Stipendiary 
and police magistrates are, of course, an exception, but they are given the 
powers of two justices, yet there seems no doubt whatever that over a very 

der this statute of Edward III have been exercised 


long period of time powers un stat 
by one justice and the right of one justice to take a recognizance under that 
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statute has never been denied. I may, perhaps, mention, though further 
authority is not needed, that the statute is considered in CoKE 8 FourRTH 
Institute. After dealing with the first part of the statute Lorp CoxkE says 
(p. 180): “. . . now followeth an express authority given to the justices, for 
prevention of such offences before they be done, viz.’ and then he quotes 
the material words beginning with: ‘‘ And to take of all them that be not of 
good fame,”’ again showing that this is a provision, not for convicting persoas, 
but merely for taking sureties for their good behaviour. It is also to be noticed 
that by the statutes relating to summary jurisdiction at the present day all 
convictions, if drawn up, must be in statutory form. _OF course, if a court 
did convict a person, he could not be deprived of his right of appeal because 
the conviction was not drawn up in the statutory form, but the fact that the 
statutory form has not been used here, when the case has been dealt with by a 
metropolitan magistrate of great experience, is a clear indication that the magis- 
trate did not think he was dealing with a case which would result in a conviction, 
and by his order had no intention of convicting Williams. We are not con- 
cerned with the question whether or not it would be desirable to allow an appeal 
in a case of this description. We are only concerned to see whether there is 
any statutory provision whereby an appeal is granted in such a case, and as, 
in my opinion, the order here is in no sense a conviction, it follows that Williams 
who was required to enter into a recognizance cannot appeal. The order of 
prohibition will, accordingly, go. 


HUMPHREYS, J.: I am of the same opinion. The suggested answer 
to this application for an order of prohibition is that on Aug. 8, 1947, at Bow 
Street police court Stanley Arthur Williams was convicted in respect of an 
offence. If that is shown, he is entitled to appeal to quarter sessions by virtue 
of the Criminal Justice Administration Act, 1914, s. 37. Otherwise there is 
no right of appeal and the prohibition must go. The proper and usual way 
of proving that a person has been convicted of an offence is by the production 
of the statutory record of the conviction. It is provided by the Summary Juris- 
diction Rules, 1915, r. 53, that a formal conviction is in a court of summary 
jurisdiction not to be drawn up unless it is required for an appeal or some other 
legal purpose, but, when it is necessary for such a purpose, the conviction 
must be in one of the forms set out in the schedule to the rules. Rule 3 provides 
for the keeping by the clerk of the court of a register, and by r. 6 the court, 
on convicting a person of an offence, is required to show clearly by the entries 
in the register relating to the case of what offence it convicts the defendant. 
No document remotely resembling a record of conviction as set out in the 
schedule and no copy of an entry in the register of the court has been produced 
in this case, but the order made by the court has been produced to us attached 
to an affidavit by the learned magistrate. In my judgment, that order shows 
plainly that the defendant, Williams, was not convicted. If we are at liberty 
to regard the terms of the affidavit—and both sides have invited us to do so— 
it is manifest that the charge made against the defendant was not proved to 
the satisfaction of the magistrate. The order requires the defendant to enter. 
into his own recognizance in the sum of £25 to be of good behaviour for 12 months. 
Why are we to assume that there was a conviction of an offence by a magistrate 
who tells us that “in the circumstances the evidence of the conduct of the 
defendant did ndt appear to prove any punishable offence”? and whose order 
is completely silent as to the commission of any offence? If the defendant 
were In & position to argue that it is only on a conviction that a person can be 
bound over to keep the peace the position would be understandable, but Ex 


So 


but they required him to enter into a recognizance to keep the peace. The 
court approved their action, BLAckBuURN, J -, observing that the course adopted 
was only a precautionary proceeding to prevent a breach of the peace. Pressed 
to say what was the offence of which the defendant had been convicted, counsel 
relied on the words in the order describing his client as “a person who has acted 
in & manner whereby the peace is blemished,” arguing that those words indicated 
that the defendant had been guilty of a breach of the peace—contrary to the 


: Without stopping to discuss the exact. 
meaning of the expression ‘ blemishing the peace,” it is sufficient to point 
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out that the statute creates no such offence, but merely authorises justices of 
the peace to take sureties of some and to punish others “‘ to the intent that the 
people be not . . . troubled nor endamaged nor the peace blemished.” 

It 18, IN My Opinion, too late in 1947 to cast doubts on the series of decisions 
ancient and modern, which explain the purpose and effect of this venerable 
statute. It was one of many statutes defining the duties of justices of the 
peace, an office first formally instituted by the same monarch in the year 1327. 
It gave to them extensive powers of arrest and punishment of malefactors. 
It confirmed to them the duty of hearing and determining all manner of felonies 
and trespasses done in the county, and, in particular, authorised the taking of 
sureties for their good behaviour towards the King and his people from certain 
persons. Whether Williams was a person whose conduct justified the magis- 
trate in requiring him to enter into recognizances is a question which does 
not arise in these proceedings. The magistrate considered that his conduct 
was such as to endanger the peace and to give just ground for apprehension 
that the peace might be endangered in the future, which is sufficient. In my 
judgment, the magistrate had ample jurisdiction, derived from his commission 
as a Justico of the peace, to require surety for good behaviour in this case quite 
apart from the statute: see Vx parte Seymour v. Davitt (4) and Lansbury v. 
Riley (1). It would appear from his affidavit, and it must be presumed that the 
magistrate acted under both powers. However that may be, I am satisfied 
that there was here no conviction of any offence, and, therefore, no right of 
appeal. I would grant the order of prohibition asked for. 


ATKINSON, J.: The question in this case is whether Stanley Arthur 
Williams has a right of appeal against a finding and an order made by a metro- 
politan police magistrate. The answer depends on whether that finding and 
order amount to a conviction. A conviction is an act of a court of competent 
jurisdiction adjudging a person to be guilty of a punishable offence. The 
sentence or resulting order is something distinct from the conviction. On 
Aug. 8, 1947, Williams appeared before the court to answer a charge that he, 
on Aug. 7, was found acting in a manner likely to cause a breach of the peace 
by eavesdropping at the Public Trustee’s Office, contrary to the stat. 34 Edw. 
Ii, c. i, that is to say, that he had done something which was forbidden by 
that Act. After hearing the evidence, the magistrate amended the complaint 
by striking out the two words ‘“‘ by eavesdropping.”’ The charge then was that 
Williams had been found acting in a manner likely to cause a breach of the 
peace, contrary to the said statute. This clearly remained a charge of an offence 
against that statute. The learned magistrate, according to his affidavit, found 
that the conduct of Williams, as proved before him, was such as to endanger 
the peace, and, further, to give just ground for apprehension that the peace 
might be endangered in the future. In other words, he found the amended 
charge proved. The order then made contained no reference to apprehension 
that the peace might be endangered in future. That had not formed part 
of the charge. It seems plain that the magistrate used the word ‘“ blemished ” 
as meaning the same thing as ‘‘ endangered,” and used it because that is the 
word used in the statute. Be that as it may, there was an order recording 
a finding that Williams had acted in a manner either forbidden by the provisions 
of the stat. 34 Edw. III, ¢. 1, or punishable under those provisions. In my 
opinion, that was a conviction, and a conviction of something for which, but 
for his good fame, Williams could have been sent to prison. A conviction is 
none the less a conviction because the ensuing penalty is not imprisonment 
or fine, but the finding of sureties for good behaviour. If Williams had not 
been a person of good fame and had been sent to prison, could it have been said 
that he had not been convicted of anything? I, of course, accept without 
reservation that orders may be made under 34 Edw. III, c. 1, in cases where 
nothing has, in fact, been done by the person involved, when there is evidence 
of an intention to do something which may offend against the peace. A meeting 
may be advertised by a man which the police think will in all probability lead 
to breaches of the peace. A much-advertised fight was once forbidden for that 
reason, but the statute is not confined to cases of mere intention. It also gives 
power to deal with actual “ offenders, rioters, and all other barators, and to 
pursue, arrest, take, and chastise them according to their trespass or offence 
and to take of them sufficient surety for their good behaviour. If authority 
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be needed for that, I find it in Avory, J.’s judgment in Lansbury v. Riley (1) 
where, having read the words giving power to bind over, he said ( [1914] 3 
K.B. 236) : 

Those last words clearly include all the persons who are mentioned in the first part 
of the section. I think, therefore, that the power to bind over applies to all persons 
who come within the description of ‘ offenders rioters and all other barators.’ 
If there is a finding of fact that a man is an offender or a rioter within that Act, 
it seems to me that he has been found Guilty of an offence. 

It is unnecessary to enquire whether conduct tending to endanger the peace 
was or was not an offence before that Act. Whether it was or was not, that Act 
clearly imposed punishment for such conduct. The finding that a person has 
been guilty of such conduct at once exposes him to the risk of punishment, 
and such a finding must, in my view, be a conviction of something which the 
law regards as an offence and punishes accordingly. A-charge was made 
against Williams of doing something contrary to the Act. He was found 
Guilty on that charge, and dealt with accordingly. He was ordered to give 
surety for good behaviour, not because there was evidence of mere intention 
to offend in future, but because he had been found to have been guilty of con- 
duct which endangered the peace and for which he could be punished. I think 
that was a conviction, and this order of prohibition should be discharged. 

Order for prohibition granted. 

Solicitors: The Solicitor for the Metropolitan Police (for the Commissioner 
of Police) ; Hamlins, Grammer and Hamlin (for the defendant). 

[Reported by F. A. Amis, Esq., Barrister-at-Law.] 


_——-—_-__. 


THE SOBIESKI. 


[PropaTE, Divorce aND ADMIRALTY DIvISION (Pilcher, J.), February 3, 
October 21, 22, 23, November 10, 1947.] 


Shipping—Collision—Ship in convoy, escorted by naval escort, and vessel on 
crossing course—Escort vessels equipped with radar and linked with convoy 
by radio-telephone communication—Failure of senior naval officer to warn 
convoy—Liability for negligence. 

In- the early morning of Apr. 13, 1945, S.S. Esperance and §.8. 
Sobieski collided. in the English Channel. The Esperance, having been 
detached from an up-channel convoy, was making her way, in dense fog, 
towards the Nab Tower in order to. enter the Solent. The Sobieski was 
the commodore ship of a fast two-ship convoy proceeding from the Solent 


to Havre with troops and escorted by five naval craft in command of F 


the senior escort officer, L., who was on board H.M.C.S. Loch Alvie. 
The escort vessels were fitted with radar and the Sobieski was not, but 
the Sobieski and the other vessel in the convoy and each of the escort 
vessels were linked by radio-telephone communication. It was the duty 
of escorts, besides giving the convoy protection against enemy attack, 
to keep a radar watch for surface vessels which might involve the units 
of the convoy in the risk of collision, and it was the practice for the senior 
naval officer to advise the commodore of any alteration of course which he 
might consider necessary to avoid crossing traffic. After the escorts joined 
the Sobieski’s_ convoy and about twenty minutes before the collision, 
the Loch Alvie’s radar picked up a surface vessel, unquestionably the 
Esperance, and, after further reports of its movements, L. formed the 
view that there was a probability that it would be necessary to advise 
the Sobieski to make an alteration of course, but, beforethe had decided 
to communicate with the Sobieski, and about ten minutes before the 
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whether the Sobieski was “ standing into danger” and after a delay of 
several minutes was answered in the negative. In the meanwhile, the 
Sobieski, which had heard signals for a pilot (sent out, in fact, by the 
Esperance), had signalled by radio-telephone to the Loch Alvie asking 
whether the signals were from her, to which the Loch Avlie replied in the 
negative. 

e Het: L., as @ servant of the Crown, owed certain public duties to 
the Crown ; by his negligence in not warning the Sobieski of the presence 
of the Esperance or to advise her to alter course before the attack on the 
submarine was delivered he had failed to perform those duties; and 


he was personally liable to the owners of the Sobieski for the damage 
sustained by them. 


[As to Torts By SERVANTS OF THE Crown, see HALSBURY, Hailsham Edn., 


gud : 489, para. 602; and For CasEs, see DIGEST, Vol. 38, pp. 62-66, Nos. 


AcTION by the plaintiffs, the owners of S.S. Esperance, and her master, 
officers and crew against the first defendants, the owners of S.S. Sobieski, 
in respect of damage arising out of a collision which occurred between the 
two ships in the English Channel in the early morning of Apr. 13, 1945. 
By their defence, the first defendants charged both the plaintiffs and the 
senior officer in charge of the escort attending the Sobieski with negligence 
causing the collision. The plaintiffs, accordingly, obtained from the Treasury 
Solicitor the name of the naval officer in charge of the escort, Commander 
Layard, and joined him as a second defendant. The plaintiffs subsequently 
discontinued their action against Commander Layard, and the first defendants’ 
instituted an action by counterclaim citing both the plaintiffs and Commander 
Layard as defendants. Commander Layard put in a defence to the action 
by counterclaim. Pixcuer, J., held that both the Esperance and the Sobieski 
were free from blame for the collision, but gave judgment for the first defendants 
against Commander Layard on the ground that he had been negligent in failing 
to warn the Sobieski of the presence of the Esperance or to advise her to 
alter course. The facts appear in the headnote. 


Hayward, K.C. and Bucknill for the plaintiffs. 
Porges and Vere Hunt for the first defendants. 
Carpmael, K.C., Naisby, K.C., and J. B. Hewson for Commander Layard. 


Cur. adv. vult. 

Nov. 10. PILCHER, J., read a judgment in which, after reciting the 
facts and finding that both the Sobieski and the Esperance were free from 
blame for the collision, he continued: The Esperance having abandoned her 
claim against Commander Layard, the only remaining matter which I have 
to considér is whether the contention of the owners of the Sobieski that the 
damage to their vessel was due to the personal negligence of Commander 
Layard is made out. Counsel for Commander Layard took a preliminary point. 
He submitted that his client, while owing a duty to His Majesty, owed no 
duty to the Sobieski either to inform her of the presence of surface craft 
which might constitute a danger to her or to give her any advice or 
instructions as to alterations of course or speed which might be necessary 
to avoid such craft. It is quite clear on the evidence that, whether or not 
Commander Layard owed any such duty in law, he regarded it as his duty 
in fact to give the Sobieski advice as to any course alteration which might 
be called for to avoid other surface craft. He said in the witness-box that, 
if the Sobieski had not taken his “‘ advice ”’ as to.a course alteration, he would 
have “‘ taken other steps,’’ or some such words, to see that she follewed it. 
I took him to mean by that that he would have given her a peremptory order, 
and I have no doubt whatsoever that he would have done so. Escort and 
convoy were here performing a joint operation. The commodore of the 
convoy was responsible for speed and course and the escort was responsible 
for ensuring, in so far as possible, that the convoy reached its destination safely, 
without sustaining damage by enemy attack or by collision with surface craft 
whilst navigating at high speed in fog. There was no misunderstanding between 
Commander Layard and the commander of the Sobieski as to their respective 
duties in the joint operation which they were carrying out under the orders 
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of the naval authorities. The owners of the Sobieski are here suing Commander 
Layard in respect of his own personal negligence which, they say, caused or 
contributed to the collision between their vessel and the Esperance. Corm- 
mander Layard was a servant of the Crown and owed certain public duties 
to the Crown, which in this instance were well understood by him and by 
those on board the Sobieski. If by negligence he failed to perform these duties 
and if as a consequence of his negligence the owners of the Sobieski sustained 
damage, I fail to see how he can escape personal legal liability for the result 
of his negligence. : ; 
The question whether Commander Layard was personally guilty of negli- 
gence contributing to this collision is one that has caused, me very considerable 
difficulty. On the documents of the Esperance it is reasonably clear that 
the Loch Alvie delivered her attack on the submarine about eight to ten 
minutes before the collision. Ten minutes before the collision the Esperance 
and the Sobieski were some two miles apart, so that when the attack was 
delivered the Loch Alvie must have been over two miles ahead of the 
Sobieski. If the attack took place, as I think it did, on the starboard quarter 
of the Esperance, the latter was already, when the attack commenced, inside 
the Sobieski’s escort screen. If Commander Layard’s recollection is right 
that the first report put the Esperance at 10,000 yards, this report must have 
been received over twenty minutes before the collision. Commander Layard 
thus had a good ten minutes before the attack was delivered in which to 
decide whether to warn the Sobieski or suggest an alteration of course. 
Commander Layard gave his evidence with admirable candour. In cross- 
examination he admitted that, viewing the matter in the light of after events, 
it would have been prudent to inform the commodore of the presence -of the 
unknown vessel when the Loch Alvie went in to attack. He added that in 
the ordinary way he would have suggested helm action to the commodore 
ship rather than given her information. It is clear that this collision occurred 
because the Sobieski did not get any warning or advice from Commander 
Layard, and the question whether he can be said to have been negligent for 
failing to give such warning or advice is, therefore, crucial. He himself was 
not immediately concerned with the navigation of the Loch Alvie nor with 
the details of the delivery of the attack. He was, however, concerned to 
ensure that either the Loch Alvie or one of the other escort craft gave the 
Sobieski timely advice which would enable her to avoid the Esperance. 
In the result, in going in to attack, the Loch Alvie seems to have got fairly close 
to the Esperance, and, indeed, allowed her to get inside the escort screen, 
without warning the Sobieski. The Loch Alvie closed the Esperance from 
@ distance of some five miles to a comparatively short distance without giving 
any warning or advice. All this time she had the use of her radar. It was not 
until she was close to and had almost certainly passed the Esperance that 
she delivered her attack and lost the use of her radar. While I am loath to 
convict so helpful and candid a witness as Commander Layard out of his 
own mouth, I cannot resist the conclusion that he should have conveyed 
some appropriate warning or advice to the Sobieski before the Loch Alvie 
actually delivered her attack. It is clear that the Loch Alvie must have 
changed course more than once in going in to attack and in delivering the 
attack. This would, no doubt, have made it difficult for Commander Layard 
to judge from the radar bearings of the Esperance during this period whether 
the Esperance was continuing to constitute a danger to the convoy. The 
convoy was proceeding at high speed and the distance between the Esperance 
and the Sobieski was lessening rapidly. All this could have been ascertained 
payne the attack was actually delivered and before the Loch Alvie’s radar 
ailed. 
_ In the circumstances, although I feel considerable sympathy for him, I find 
1t impossible to acquit Commander Layard of negligence for failing either to 
warn the Sobieski of the presence of the Esperance,or to advise her to alter 
course before the attack was delivered. If the fact that the Loch Alvie was 
herself manoeuvring in connection with the attack rendered it difficult for 
Commander Layard to judge whether the situation was continuing to be 
dangerous, he should, in my view, have detailed one of the other escort craft 
to keep in touch with the situation and give the Sobieski any necessary advice. 
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If, as has been assumed, the radar apparatus of the Loch Alvie was put out 
of action by the dropping of the depth charges, this should have been known 
about six minutes before the collision and at a time when the vessels were still 
1} miles apart. In view of my finding that Commander Layard was guilty of 
negligence contributing to the collision prior to his losing the use of his radar, 
it Is not necessary that I should deal in any detail with his action subsequent 
to this point of time, except*to say that I should have expected him to be 
rather more active than he was in his efforts to find out what the situation 
was by communicating with another escort instead of waiting several minutes 
for the Monnow to reply. He could, moreover, have advised the Sobieski to 
alter course as & measure of precaution. If he had done this, the collision would 
have been avoided. Since reaching my conclusion I have consulted the Elder 
Brethren and I may say that they both agree with the conclusion at which 
I have felt compelled to arrive. The result, therefore, is that the plaintiffs’ 
claim against the defendants in the original action fails and’ will be dismissed 
and that the owners of the Sobieski, as plaintiffs in the action by counter- 
claim, succeed against Commander Layard by counterclaim. 

Judgment for the defendants in the action. Judgment for the first defendants 
against the second defendant on the counterclaim. 

Solicitors: Waltons d& Co. (for the plaintiffs); Constant & Constant (for 
the first defendants) ; Treasury Solicitor (for Commander Layard). 

[Reported by R. HENDRY WHITE, Esq., Barrister-at-Law.] 


BECKETT v. NURSE. 

{Court or AppEAL (Lord Goddard, C.J., Tucker, L.J., and Jenkins, J.), 
December 19, 1947.] 

Sale of Land—Contract—Form—Memorandum in writing—Admission of exis- 
tence of contract—Evidence—Admissibility to prove real bargain different 
from that contained in document—Law of Property Act, 1925 (c. 20), s. 40 (1). 

In an action in which the plaintiff claimed specific performance of an 
alleged agreement for the sale of land a document in the following terms 
was put in evidence: “ Received from E.B. of Thorpe Cottages Thorpe 
Audlin the sum of seventeen pounds being a deposit for a field situate 
near the Fox Inn. Sold for £50.” The document bore a 2d. stamp with 
a date (Feb. 1, 1946) and the signature of the defendant written over it. 
To the right of the stamp and towards the bottom of the document the 
signature of the defendant again appeared, and below the stamp and 
the signatures was a sketch plan showing the situation of the inn and of 
an adjacent field. 

HeELtp: (i) although it contained a plan and was signed at the foot 
as well as over the stamp, the document, on its true construction, con- 
stituted a receipt and not a contract. 

(ii) if the plaintiff had to rely on an oral agreement and on the 
document as a memorandum or note thereof in writing within s. 40 of 
the Law of Property Act, 1925, it was open to the defendant to cross- 
examine the witness called to prove the oral agreement to show that 
the real bargain between the parties was different from that contained 
in the memorandum, and, further, himself to give and call evidertce to 
prove the accuracy of what had been put to the plaintiff's witness in 
cross-examination. i 

(iii) if the document was received in evidence as an admission of the 
existence of a previous contract, it was not conclusive against the defendant 
and it was permissible for him to prove that the oral agreement between 
the parties was different from:that recorded in the document. 

[As To MEMORANDUM IN WRITING, see HALSBURY, Hailsham Edn., Vol. 29, pp. 

240-243, paras. 323, 324; and ror Casxgs, see DIGEST, Vol. 40, pp. 21-32, Nos. 

74-172.) 


Cases referred to : 
(1) Hawkins v. Price, [1947] 1 All E.R. 689; [1947] Ch.D. 645; [1947] L.J.R. 


887; 177 L.T. 108. 
(2) Johnson v. Humphry, [1946] 1 All E.R. 460 ; 174 L.T. 324; Digest Supp. 
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Apprat by the defendant, the alleged vendor, in an action for the specific 
performance of an alleged contract for the sale of land. The matter turned 
on the true construction of the document which was alleged to constitute 
the contract between the vendor and the purchaser. The county court judge 
held that the document did constitute such a contract, but the Court of 
Appeal now reversed that decision. The facts are stated and the document 
is set out, in the judgment of TuckEr, L.J. 


J. A. Armstrong for the defendant. 
Lindner for the plaintiff. 


LORD GODDARD, C.J. : Tuoxer, L.J., will deliver the first judgment. 


TUCKER, L.J.: This is an appeal by the defendant from a decision 
of His Honour JupGe EsseNHIGH whereby he gave judgment in favour of 
the plaintiff on a claim by which the plaintiff asked for specific performance 
of an agreement for the sale of a plot of land. The plaintiff was the widow 
and administratrix of one Ernest Beckett deceased, and by her particulars 
of claim she alleged an agreement contained in a memnhorandum dated Feb. 1, 
1946, by which, she said, the defendant agreed to sell to her husband for the 
sum of £50 a field situate in Wentbridge Lane, Thorpe Audlin, in the West 
Riding of the county of York. Alternatively, she pleaded that, if the 
agreement was oral, it was partly performed by the defendant’s permitting 
the said Ernest Beckett to enter on the field, to deliver materials there, and 
to lay foundations for and construct the footings of a bungalow. Then she 
alleged that the defendant had failed to complete the sale and asked for 
specific performance. By his defence the defendant pleaded that no agree- 
ment subsisted between Ernest Beckett and himself. Alternatively, he said : 

If, which is denied, there was any agreement, it was an express term and condition 
thereof that the said Ernest Beckett should erect and complete a bungalow on the 
land which is the subject of the alleged agreement and personally reside therein as 
@ servant of the defendant employed to look after the defendant’s adjacent 
agricultural land, and that, in the event of the said Ernest Beckett failing to erect 
or complete the said bungalow or to reside or to continue to reside therein as such 
servant of the defendant, the said agreement should be void, or if, in any such event, 
the said land had by then been conveyed by the defendant to the said Ernest Beckett, 
the same should be reconveyed to the defendant. 


Further, he alleged : 


. . . that by reason of the death of the said Ernest Beckett before the erection or 
completion of the said bungalow or residence therein by him as such servant or at 
all, the said agreement, if any, has become void. 


He also denied the part performance. 

The widow, in support of her claim, produced in evidence a document bearing 
the defendant’s signature which slie relied on as constituting the agreement. 
The document which is headed: ‘‘ Wayside Garage, Darrington, nr. Ponte- 
fract. Feb. 1, 1946,” is in these terms : 


Mr. E. Beckett, Thorpe Audlin. Received from Mr. E. Beckett of Thorpe Cottages 
Thorpe Audlin the sum of seventeen pounds being a deposit for a field situate near 
the Fox Inn. Sold for fifty pounds. 


Then there is a twopenny stamp with the date Feb. 1, 1946, and the signature 
- T. Nurse ” over it, and just to the right of it there is again the signature 
“'T. Nurse, West Lodge, Darrington.” Lower down on the document there 
is a little sketch plan showing the position of the Fox and Hounds. There are 
written in the words: ‘‘ Roadway referred to,” although in the remainder 
of the document no roadway is mentioned, and then is shown a field of a 
certain area, 

The first question for decision is whether that document was a contract. 
In my view, it was not. It does not, on the face of it, bear any signs of being 
intended to be a contractual document, a document by which both parties 
bound themselves to certain terms. It is only signed by one of them. That 
is not conclusive, but I think it is significant. It is in the form of a receipt 
and purports to be nothing else. It contains all the necessary ingredients of 
@ receipt. A receipt, to be of any value, must show the sum paid and I think 
where the sum paid is a deposit or instalment it should also show the total 
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price in respect of which it is an instalment, and it should show who paid it 
and who received it and identify the property in respect of which it is paid. 
It seems to me that those are matters which are properly to be included in 
& receipt. This document is, perhaps, a little unusual in that it contains a 
plan, but in the circumstances of this case, where it was only a portion of a 
field which had been sold—because there is no doubt that the land had been sold, 
the, question being on what terms it had been sold—I do not think that the fact 
that the document has this plan on it to identify the situation of the land 
being dealt with is conclusive. It is also significant that it is signed twice, once 
over the stamp and ‘once in another part of the document, but neither of those 
is @ matter which leads me to the view that this document, standing by itself, 
constituted a contract between the parties. If that is so, then the learned judge 
was wrong in the decision which he reached. 

If it was not a contract, it becomes necessary to consider whether it was 
& sufficient memorandum under the statute of the agreement relied on by the 
plaintiff or whether it was open to the defendant to prove that, in fact, a 
contract in different terms from those recorded in this memorandum was 
the real contract between the parties. If it was not an agreement in writing, 
then the plaintiff must be suing on an oral agreement, but, the statute having 
been pleaded, it is insufficient for her to prove an oral agreement unless she 
also produces a note or memorandum of that oral agreement signed by the 
party to be charged. The first thing that she has to prove is the oral agreement. 
If Mr. Beckett had been alive, it would have been necessary for him to go 
into the witness box and prove what the oral agreement was in respect of 
which he was suing and to produce a note or memorandum in writing of that 
agreement, and if the note or memorandum which he produced differed in a 
material term from the oral agreement which he had proved, he would fail 
because it would not be a note or memorandum of the agreement on which 
he was suing. That is clearly illustrated by the two cases which were cited 
before us—Hawkins v. Price (1), a decision of EvErRsHED, J., and 
Johnson & Humphry (2), a decision of RoxpureH, J. Those are both instances 
of cases where the plaintiff, in the course of his evidence, had proved a 
contract different from that contained in the memorandum on which he was 
relying. That being so, if Mr. Beckett had been alive and had been called, 
it would have been open to the defendant to cross-examine him to show that 
the real bargain between the parties was different from that contained in the 
memorandum which he produced. If it would have been perinissible for the 
defendant to ask that question, it seems to me it must also have been 
permissible for the defendant to go into the witness box and prove the 
accuracy of what was being put to the plaintiff in cross-examination. I can 
see no reason for excluding the defendant from showing what the real bargain 
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agreement and can only succeed by producing a note or memorandum 
containing the terms of the agreement on which he sues. In the present case, 
Mr. Beckett was not alive and his widow had to put in this document. 
In my view, by putting it in, she would establish a prima facie case that an 
agreement had been made in the terms recorded in the document. I think 
it was received in evidence, not only as a receipt, but also as an admission 
that there was a previous contract in its terms. But it is not conclusive 
against the defendant. It is only evidence against him, and I think it is 
permissible for him, notwithstanding the admissibility of that document by 
way of an admission, to go into the witness box and try to persuade the 
judge that, in fact, the oral agreement between the parties was different from 
that recorded in the document. ' 

For those reasons, although I regret having to come to this conclusion, 
I think the case must go back to the county court judge to decide what was 
the oral agreement between the parties. I think this appeal succeeds. 


JENKINS, J.: I am of the same opinion. The sole question in this 
appeal is whether oral evidence was admissible to support the allegation made 
in the defence that the contract sued on included terms other than those 
mentioned in the document of Feb. 1, 1946. The county court judge held 
that the document of Feb. 1, 1946, amounted to an agreement in writing, 
and, accordingly, held that no oral evidence was admissible to contradict or 
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i i i i ight in that view. 
vary it. The question for this court is whether he was rig 
Thane to be applied are conveniently stated in PHIPSON ON ie cee 
8th ed., ch. 45, in the form of a rule and an exception. The rule is thus sta 
at p. 564: 


When a transaction bas been reduced to, or recorded in, writing either by ae 
ment of law, or agreement of the parties, extrinsic evidence is, in general, inadmissible 


to contradict, vary, add to or subtract from, the terms of the document. ¢ 
The relevant exception is exception 2 at p. 566: “ Private documents ee 
(a) informal, or (b) inter alios.”” (a) is the material part here and on that 


branch of the question it is stated thus : 


a) Informal: evidence is, in general, admissible to contradict or vary any 
dusters intended by the partie to operate merely as a collateral or informal 
memorandum of a transaction, and not as @ contract or other binding legal instrument. 
Thus, @ receipt will not, even between the parties, unless amounting to an estoppel, 
exclude extrinsic evidence to contradict the writing. 


Applying those principles to the present case, the question is whether the 
document of Feb. 1, 1946, was a written agreement or a reduction into 
writing of all the terms of the bargain, or whether it was merely a 
collateral memorandum. In my judgment, it plainly was not an agreement. 
It is described as a receipt and its actual object was to operate as a receipt. 
It is signed by one party only, 7.e., by the recipient of the money, and it does 
not contain as part of the writing any consensus on the part of the other 
party. It presupposes only on the face of it an antecedent agreement pursuant 
to which the sum acknowledged is paid. 

That does not conclude the matter, for I do not think the reference to an 
informal document in the quotation to which I have referred necessarily means 
that, wherever a document is of an informal character, it cannot be intended 
by the parties to embody all the terms of the agreement reached by them. 
Being an informal document and not being itself the agreement, can it be 
described as a memorandum intended by the parties to set out exhaustively 
all the terms of the agreement ? That question depends on the construction 
of the document, and, in my judgment, there is nothing which one can collect 
from the terms of the document in question here to show that it was intended 
to amount to an exhaustive statement of the terms. It is expressed to be a 
receipt for the sum of £17. It is true that the document goes on to state what 
was the transaction in respect of which the £17 was received, but that was 
necessary to make it effective as a receipt, the sum of £17 being a deposit for 
a field sold for £50. It is possible that the terms stated might be the only 
terms. On the other hand, it seems to be equally possible, though, perhaps, 
less probable, that there were other terms which it was not considered necessary 
to state in a document which was plainly intended to operate as a receipt. 
The fact that the land in question is identified by means of a plan is a point 
which, perhaps, suggests that the document is something more than a receipt, 
but it does not seem to me to be by any means conclusive. 

Therefore, as a matter of construction of this document I can find no 
conclusive indication that it is intended by the parties to have any greater 
operation than that of a receipt, or that the reference to the contract is 
anything more than an incidental reference to show what was the transaction 
to which the payment related without purporting to state all the terms of 
the contract. I, therefore, think it follows that it is open to the defendant, 
when sued on the footing that this document contained all the terms of the 
bargain, to raise the defence that there were other terms and to support that 
allegation by extrinsic evidence. It may well be that it will be difficult for 
him to persuade the court that, if the true bargain had been of the highly 
conditional and hypothetical character which he suggests, he would have put 
his hand to a receipt referring to the field as being sold for £50, but that goes 
to the weight or credibility of the evidence he seeks to give and not to its 
admissibility. I appreciate the desirability of adhering wherever possible to 
contemporary written evidence as opposed to the contradiction and ambiguit 
of oral evidence. On the other hand, I feel it is i an 

, » 1 feel that it is important that a man 
should not be held to a bargain he never made because per incuriam he signed 
a document alio intuitu containing a loose, and, perhaps, incomplete, reference 


E 
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to & particular bargain. For these reasons I a 

, gree that the learned count 
court judge should have admitted the evidence as to the other terms azo 
by the defendant, and that this appeal should be allowed. 


LORD GODDARD, C.J.: In view of the conclusions which 
Brothers have reached, I will not dissent. No useful purpose will be ovat 
by ,elaborating the doubts which I still feel about the true construction of 
this document, & matter on which different minds might come to different 
conclusions. I will only say that, while I think the document is open to the 
construction that it is an agreement to sell to the deceased for £50 a field shown 
on the plan, as the county court judge thought it did, the fact that it only 
bears one signature does afford some ground for saying that it is only intended 
as a receipt. That it is a receipt does not mean that it might not aiso be a 
memorandum of an agreement, and on reconsideration the county court judge 
will consider what weight he should attach to the document and to the 
evidence as the condition is a different one from that which is pleaded. 

nd Appeal allowed with costs. 
Solicitors : Biundell, Baker & Co., agents for Carier, Bentley & Cundill, 
Pontefract (for the defendant); Biddie, Thorne, Welsford & Barnes, agents 

for Moxon & Barker, Pontefract (for the plaintiff). 
[Reported by C. N. Bratrie, Esq., Barrister-at-Law.] 
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BLACKPOOL CORPORATION v. LOCKER. 


[Court or AppEaL (Scott, Asquith and Evershed, L.JJ.), November 12, 
13, 14, 17, December 18, 1947.] 


Emergency Legislation—Requisition of land—Dwelling-house—Delegation of 
power—Delegation to local authority—Hxercise of power by authority— 
Conditions in circulars issued by Minister of Health—Purported ratification 
and adoption by Minister—Defence (General) Regulations, 1939 (S.R. & O., 
1939, No. 927 (as amended)), reg. 51 (1) (5)—Supplies and Services 
(Transitional Powers) Act, 1945 (c. 10), s. 1 (1). 

Practice—Discovery—Privilege—Local authority—Correspondence between depart- 
menis—Oorrespondence between authority and Ministry of Health—Reports 
and proceedings of committees of authority. 

The Defence (General) Regulations, 1939, reg. 51, provides: ‘‘(1) A 
competent authority, if it appears to that authority to be necessary or 
expedient so to do [for any of the purposes specified in s. 1 (1) of the Supplies 
and, Services (Transitional Powers) Act, 1945] may take possession of any 
land, and may give such directions as appear to the competent authority 
to be necessary or expedient in connection with the taking of possession 
of that land... (5) A competent authority may, to such extent and 
subject to such restrictions as it thinks proper, delegate all or any of its 
functions under paras. (1) to (3) of the regulation to any specified persons 
or class of persons.” 

As a competent authority the Minister of Health, acting under para. 5, 
delegated his power to take possession of dwelling-houses under para. 1 
to local authorities, including the plaintiffs, by means of ‘* circulars,” 
which contained “ conditions ” inter alia that (i) no chattel on the premises 
might be requisitioned and the requisition notice should contain a direction 
as to the disposal of any chattel therein, and, (ii) where within 14 days the 
owner notified, his intention to occupy the house, the authority should not 
proceed further in the matter unless the local authority was satisfied that 
to allow the owner to occupy the premises would result in serious under- 
occupation. The defendant was the owner of a house at B. in which he 
oceupied one room only, letting the remainder to a tenant. When the 
tenant left, the defendant began negotiations for the sale of the house. 
The prospective purchaser paid a deposit on June 18, 1946, but on June 20 
a requisition notice was served on the defendant under reg. 51 (1) stating 
that the town clerk of B. had that day taken -possession of the premises. 
A substantial quantity of the defendant’s furniture remained on ~~ 
premises, but the requisition notice contained no direction as to its disposal. 
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The proposed purchaser withdrew from the transaction, and on June 
the sane ae into occupation of the house, intimating to the fore 
clerk that he intended to use it as his own residence. On July 29, in the 
course of correspondence which ensued, the town clerk stated that the 
Minister of Health wished him to emphasise that the defendant had com- 
mitted an offence under the Defence Regulations, that he was a beet cseeni 
and that the premises must be vacated forthwith. On Aug. 20, in a letter 
to the defendant’s solicitors, the Minister of Health purported to confirm 4 
the town clerk’s actions, and on Nov. 28 (after the commencement of this 
action) the Minister, by letter to the town clerk, purported to ratify all the 
actions of the town clerk in connection with the premises. The plaintiffs, 
the corporation of B., sought possession of the dwelling-house, damages for 
trespass, and an injunction. 

pan! (i) the neoriaian of housing for the inadequately housed was 
within the'term “supplies and services” as employed in s. 1 (1) of the B 
Act of 1945, and was, therefore, within the scope of reg. 51, as amended. 

(ii) the original attempt at requisition on June 20 was inoperative because, 
in breach of the conditions or limitations applicable to the delegated 
powers, the notice purported to requisition the house and its contents 
and contained no direction as to the exclusion or disposal of the chattelg. 

(iii) (by Scorr and Asquitru, L.JJ., EvERSHED, L.J., dubitante), on C 
June 26, on the notification by the defendant of his intention himself to 
occupy the premises, the plaintiffs ought not to have proceeded further 
in the matter, being legally debarred therefrom by the terms of the circulars. 

(iv) the result of the letters of July 29 and August 20 was not to effect a 
requisitioning of the premises by the Minister himself, because (a) the 
Minister had not in his sub-delegated legislation reserved power so to act ; 
and (6) the Minister did not, in fact, then requisition or take possession of, D 
the premises. 

(v) (a) the Minister, when delegating his powers, had for the time being 
divested himself of those powers, and, therefore, he had no power to ratify 
the purported requisition of June 20, and (b) neither -the plaintiffs nor 
the town clerk were acting as the Minister’s agent. _ 

Claims made on behalf of the B. corporation of privilege from disclosure 
to the defendant of (a) correspondence between departments of the corpora- Ff 
tion and (6) correspondence between the corporation and the Ministry of 
Health, held, not to disclose any legal grounds of privilege. Held, also, 
that copies of reports, proceedings and instructions of committees of the 
corporation were not privileged from disclosure save in so far as they 
emanated from or were addressed, to the legal advisers of the corporation 
for the purposes of the litigation. 

Observations on the importance and desirability of facilitating the F 
ascertainment by the private citizen of the manner in which his rights 
are effected by sub-delegated legislation. 

[For THE DEFENCE (GENERAL) REGULATIONS, 1939, REG. 51, see HALSBURY’S 
STATUTES, Vol. 38, p. 707, 708. 


For THE SUPPLIES AND SERVICES (TRANSITIONAL Powers) Act, 1945, s. 1, see 
HALSBURY’S STATUTES, Vol. 38, p. 631.] 


Cases referred to : G 
(1) Macara (James), Lid. v. Barclay, [1944] 2 All E.R. 589; [1945] 1 K.B. 148; 
114 L.J.K.B. 188; 172 L.T. 8; Digest Supp. 


(2) Huth v. Clarke, (1890), 25 Q.B.D. 391; 59 L.J.M.C. 120; 63 L.T. 348; 55 
J.P. 86; 33 Digest 17, 68. 


(3) Hall & Co. v. London, Brighton & South Coast Ry. Co., (1885), 15 Q.B.D. 505 ; 
53 L.T. 345; on appeal, (1886), 17 Q.B.D. 230 ; 42 Digest 658, 667. 


(4) seine ata Council v. Maloney, [1947] 2 All E.R. 36; [1947] L.J.R. 991 ; H 


(5) Point of Ayr Collieries, Lid. v. Llo d-George, [1943] 2 All E.R. a Br 
(6) Ancona v. Marks, (1862), 7H. & N. a6. 31 ei tea ees 
Digest 187, 1161. i 
APPEAL by the defendant from an order of His Honour JupasE R. PEEL, 
K.C., made at Blackpool County Court on Feb. 6, 1947, whereby the plaintiffs 
were granted an Jnjunction restraining the defendant from continuing in the 
use and occupation of a dwelling-house and nominal damages for trespass. 
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The county court judge held that, while the original requisitioning of the house 
by the town clerk of Blackpool was unauthorised, subsequent letters to the 
defendant’s solicitor and to the town clerk had the effect of validating the town 
clerk’s excess of authority. The Court of Appeal now reversed that decision. 
The facts appear in the judgment of Soort, L.J. 


NM. H. Lever and L. Lester Rose for the defendant. 
Harold John Brown for the plaintiffs. 


Cur. adv. vult. 
Dec. 18. The following judgments were read. 


SCOTT, L.J.: This appeal raises several important questions about the 
delegated legislation enacted by the Ministry of Health under reg. 51 of the 
Defence (General) Regulations, 1939, during the war and since the enactment 
of the Supplies and Services (Transitional Provisions) Act, 1945, in connection 
with the requisitioning of houses. There is one quite general question affecting 
all such sub-delegated legislation and of supreme importance to the continuance 
of the rule of law under the British Constitution, namely, the right of the public 
affected to know what that law is. That right was denied to the defendant 
in the present case. The maxim that ignorance of the law does not excuse 
any subject represents the working hypothesis on which the rule of law rests 
in British democracy. That maxim applies in legal theory just as much to 
written as to unwritten law, 7.e., to statute law as much as to common law 
or equity, but the very justification for that basic maxim is that the whole 
of our law, written or unwritten, is accessible to the public—in the sense, of 
course, that, at any rate, its legal advisers have access to it at any moment 
as of right. When a government Bill is brought before Parliament in a form 
which, even in regard to merely executive or administrative matters, gives a 
wide and unlimited discretion to a Minister and objection is made, the answer 
is sometimes given that the Minister may be trusted by the House to use his 
powers with a wise and reasonable discretion, The answer may be perfectly 
bona fide, but tempora mutantur and another Minister or another government 
may use the unlimited powers indiscreetly or oppressively. If that happens, 
the only remedy practically open to the aggrieved citizen is action in Parliament 
to which alone the Minister is responsible. The Act, when passed, may contain 
delegated powers to a Minister of the Crown to legislate, and the Minister may 
within his powers make rules or orders which constitute binding legislation. 
Again, the aggrieved citizen has no legal remedy against the legislative act of 
the Minister. He is bound by the terms of the delegated legislation, but in 
both types of legislation, Parliamentary and delegated, the aggrieved citizen 
at least knows or his lawyers can tell him just what his rights and duties and 
restrictions are under the new law because each kind of statutory law is at 
once published by the King’s printer, whether as Acts of Parliament or as 
statutory instruments. On the other hand, if the power delegated to the Minister 
is to make sub-delegated legislation and he exercises it, there is no duty on him, 
either by statute or at common law, to publish his sub-delegated legislation, and 
John Citizen may remain in complete ignorance of what rights over him and 
his property have been secretly conferred by the Minister on some authority 
or other and what residual rights have been left to himself. For practical 
purposes the rule of law, of which the nation is so justly proud, breaks down 
because the aggrieved subject’s legal remedy is gravely impaired. When execu- 
tive or administrative directions falling short of legislation accompany the 
sub-delegated legislation, as they mgy often do, the omission to publish such 
directions raises no legal issue, or, at any rate, none relevant to the present 
appeal, but such cases as the present do appear to me ex debito BRE to 
demonstrate the crying need of immediate publication of all matter that 1s 
truly legislative. That might mean, I think, an amendment of the palate 
Instruments Act, 1946, but I will revert to this aspéct later when I have illus- 
trated its urgency by the facts of this appeal. 


It is an appeal by the defendant against whom the county court judge, at the 


instance of the plaintiff corporation, granted an injunction restraining him from 
continuing in the use or occupation of a house, No. 131, Squires Gate Lane, 
¢ tiffs of £5 damages 


im to the plain 
pool, and made an order for payment by him 
tecerane with costs on scale ‘‘ C,”’ and special allowances. The house was the 
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defendant’s own freehold property, but on June 20, 1946, it happened to be 
temporarily unoccupied, the defendant having through a local agent succeeded 
in finding a willing buyer, at the price of £2,800, who had agreed to buy subject 
to written contract ’’ and had paid the 10 per cent. deposit. The defendant 
was not a man of large means, being by profession an interpreter and earning 
thereby a small income, chiefly in the Manchester County Court. He had 
also a house in Cheshire, of which he was tenant, I think, under a lease, buf he 
suffered from chest trouble, and, finding the climate of Cheshire too damp, 
had made up his mind to live in Blackpool. His freehold house there, however, 
was larger than he wanted, and he had, therefore, decided to sell it in order to 
raise capital with which to buy & smaller house more suitable to his needs. 
At that time the housing problem in Blackpool was acute, and was causing 
great difficulty to the corporation in its double capacity of housing authority and 
delegate from the Minister of Health of his requisitioning powers under the 
Defence Regulations. In June it decided to exercise those powers in respect 
of the defendant’s house. The delegation to the corporation had been effected 
by the Minister of Health under the express provisions of the Defence (General) 
Regulations, 1939, reg. 51 (5), as amended, and continued by an Order in Council 
(No. 1616 of 1945) pursuant to the Supplies and Services (Transitional Powers) 
Act, 1945, s. 1. In that amended form reg. 51 was in full force in June, 1946. 
The Minister of Health’s power to delegate was conferred by reg. 49 (also 
continued by the Act of 1945) which put the Minister of Health into the list of 
“competent authorities ’’ contained in the regulation read with reg. 51 which 
conferred and described his powers. The phrase ‘‘ competent authority ” 
is not defined either in the Ministry of Supply Act, 1939, or in the Act of 1945, or 
in the regulations, except that reg. 100, which purports to define it, refers back 
to the list of Ministers, etc., in reg. 49. The judge held that the corporation’s 
claim to have validly requisitioned the defendant’s house on June 20, 1946, 
was ill-founded, and I agree with him, but he also held that the Minister of 
Health himself had obtained possession either in July or in August, or, alter- 
natively, that the corporation’s ineffective efforts to requisition on June 20 
and to retain possession thereafter had been “ ratified ” by the Ministry of Health 
subsequently in either September or November on the footing that the Black- 
pool Corporation had been acting, not as delegate exercising in its own right 
the powers delegated to it, but as agent for the Minister. These latter conclu- 
sions of the judge are on issues of law, not fact, and I disagree with them. There 
are three or four aspects of public importance involved in the consideration 
of the Minister of Health’s instruments of delegation and of the corporation’s 
failure to observe their conditions, and in the gravely erroneous character of 
the claims and contentions put forward by both the corporation and the Minister 
of Health and the senior officers of his department and also evinced in the 
actions and attitude of both Ministry and corporation towards the rights of 
the individual owner under reg. 51 and the circulars. The liberty of the subject 
would have, in my view, been seriously and wrongfully prejudiced had these 
claims and contentions been enforced. For these reasons a careful investiga- 
tion into the facts and especially into the correspondence is essential. 

The delegation of powers, both executive and legislative, was effected by what 
the Minister of Health styled “circulars.” The instruments of delegation 
were justly entitled to that name as they were on their face addressed to all 
councils with powers of local government above the level of parish councils. 
A tentative contention was addressed to us by the defendant’s counsel that the 
corporation was in the event the wrong plaintiff in the present action, and that 
if anyone was entitled to the relief claimed, it was not the corporation but 
its clerk, but this point was dropped, and it was conceded that for the decision 
of the present appeal it does not matter whether the delegation was to the 
corporation or its clerk. For that purpose I agree that there is no substance 
in the distinction, and that the delegation of power was in reality to the corpora- 
tion. The series of delegations which finally came before the judge and on 
appeal before us was progressive in the sense that, as the housing need increased 
the scope was from time to time extended and more and more houses were 
brought within the compulsory powers. To get a clear picture of the delegated 


legislation, it is best to follow the progressive extensi : 
then to treat the series as a whole, Nae mvenalong ¢hronologically sacs 
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It be i 
Rial acon — No. 1949 dated Jan. 18, 1940. The subject-matter of that 
aid so Tala ga meine of ee under reg. 51 for three services—first 

“a ry. contain i * 
ae a pir] " sinha ye OY Ee s bay A erin pe 3 et 

orities Of all necessary powers under reg. 51, but subject to th sina 

set Out in its enclosure (para. 2). One ition ee ee eee 
of Rouses unless unoccupied, and snother, (8) (iil; provided thet ronuaitinn ce 
By (2) ( =e apr period to which the senior regional officer had given consent. 
al igh Sorta lisa is subject to the right of the Minister at any time 
: 1e authority to and over the premises to the person otherwise entitled 

© possession.” That condition is of indirect importance because it sh 
conclusively the nature of the devolution of powers effected, namel ‘Sint t 
was true law-making delegation of power to do things which paar th 
delegate would have had no legal right to do. It was essentially not a ae 
of agency. The Minister of Health was not principal and the local authority 
zon aes agent. The reservation of the right of control would have been super- 

ous it been agency. That relationship manifests itself again in the con- 
trast between Form C.8.4 (in the appendix to Circular 1949 of 1940) for the 
delegate to use when taking possession, and Form C.8.5 for his giving up 
possession, pursuant to condition 3 (v). Circular No. 2242 of Dec. 20, 1940, 
was for providing housing for munition workers and applied to unoccupied and 
unfurnished houses. It was pointed out that the relationship of landlord and 
tenant would not be established by mere requisition and occupancy, but that a 
charge might be made to the occupier as if he were tenant. Prior consent 
of the senior regional officer was again required. Condition 3 (v) of No. 1949 
was repeated. No. 2350 of Apr. 22, 1941, followed, and extended the last 
circular to unoccupied though furnished premises, but required the requisition 
notice to include a direction to remove to a designated part of the premises 
all chattels not included in the requisition. Condition 3 (v) of 1949 was repeated. 
Circular No. 2747 of Jan. 5, 1943, conferred authority on the local authorities 
concerned, to take legal proceedings against persons “ accommodated in requi- 
sitioned houses’ in arrears of payment for the privilege of occupying. No. 
2845 of Aug. 4, 1943, was “for families inadequately housed ”’; it was issued 
to give effect to a report by a conference of associations of local authorities 
and made powers of requisitioning more widely available. Under para. 3 
powers delegated earlier remained unaffected. By para. 5 the Minister of Health 
extended the powers already delegated, but subject to the conditions in the 
appendix. Paragraph 9 throws light on the very reasonable attitude encouraged 
by the Minister of Health : 

The. authority will appreciate that the purpose of granting the extended powers is 
to enable accommodation to be brought into occupation which would otherwise remain 
empty or be retained for occasional use. Experience shows that many houses which 
are unoccupied on a particular day are merely changing tenants in the ordinary way, 
and it is not intended that the powers should be used to hamper such transfers. When, 
therefore, requisitioning is being considered in relation to a particular property the 
intention of the owner or tenant should be ascertained and he should be afforded a 
reasonable opportunity for letting or re-occupation as the case may be before requi- 
sitioning is applied. Typical cases where the power of requisitioning might suitably 
be exercised are houses which are either let or unlet, but which, whether furnished 
or not, have remained unoccupied. Where furniture, which must not be requisitioned, 
is removed by the local authority for storage in default of the owner or tenant, en 
inventory should be carefully compiled and kept. 


The previous conditions were mostly repeated in the appendix, ¢.9., that as to 
furniture. No. 138 of July 20, 1945, in its Part II dealt with the requisitioning 
of unoccupied, houses, but contained effective precautions to ensure fair protection 
to owners. Paragraph 3 first referred to the powers and conditions of No. 2845, 
namely, (1) that the prior approval of the senior regional officer of the Ministry 
of Health was obtained: (2) that reasonable opportunity was given to the 
owner or tenant to let or occupy the house, and then continued : 

These conditions have in some districts led to difficulty and delay in bringing 
unoccupied houses into occupation to the fullest possible advantage. In view 
of the present and increasing urgency of the housing need, the Minister has 
decided to vary these conditions so as to simplify and expedite procedure, end to 
authorise clerks of local authorities during the period up to Dec. 3}, 1945, to 


90 [Jan. 17, 1948] ALL ENGLAND LAW REPORTS [Vol. 1 


requisition unoccupied houses for the inadequately housed, subject to the con- 
ditions that after the requisitioning of the house but before it 1s actually brought into 
occupation—(1) notice that the house has been requisitioned shall be posted on the 
premises in every case and also sent to the owner or agent through the post if his name 
and address are known to the authorities, (2) the house shall not be brought into occupa- 
tion until fourteen days after this action has been taken, and (3) where within this 
period the owner notifies his intention to occupy the house by himself or his family 
the authority shall not proceed further in the matter; consideration should alst be 
given on their merits to other proposals for the occupation of the house submitted 
by the owner within this period. Where action by the authority has been suspended 
on an intimation that the owner or his family intend to re-occupy the house or where 
the authority has agreed to some other proposal by the owner, they should take steps 
within a reasonable period, say three weeks, to ensure that the owner has in fact 
carried out his intention and should report to the senior regional officer of the Ministry 
of Health any cases in which this has not been done. ~ 

The ‘‘ conditions”? above stated were, in my opinion, conditions subsequently 
resolutive in effect. The first part of No. 3 means what it says. ‘“‘ Shall not 
proceed further in the matter ’”’ is mandatory and imperative. It is also self- 
contained, 7.e., independent of any other condition. This aspect is emphasised 
and borne out by the later sentences in the condition, additional to and separate 
from the first, but not as imperative as the first. The authority is directed, 
but subject to its own discretion, also to give consideration ete. This inter- 
pretation is consistent with the considered policy of the whole series to which 
I have already drawn attention. No. 5 of Jan. 1, 1946, extended the current 
delegation period from Dec. 31, 1945, to June 30, 1946. No. 141 of June 28, 
1946, further extended the period to Dec. 31, 1946, and added a new condition : 

In the present shortage of housing accommodation it is necessary to ensure as far 
as possible that all houses are reasonably fully occupied, and this is the main intention 
of the requisitioning powers which the Minister has delegated to the clerks of local 
authorities. Accordingly, where an owner notifies his intention to occupy the house 
by himself or his family the clerk to the local authority is authorised to retain possession 
of the premises if the local authority are satisfied that to release the house for occupa- 
tion by the owner or his family would result in serious under occupation of the house, 
subject to the owner, if he so desires, being allowed to occupy such proportion of the 
premises by himself or his family as the local authority deem reasonable for his needs, 
and on such terms as to payment and otherwise as the local authority may approve. 
I draw attention to the stringent conditions to the new authorisation of the 
local authority to retain possession in spite of the owner’s intention himself 
to oceupy, for the judge found as a fact that that condition was not satisfied. 
It is obvious that that extension was prospective and not retrospective, and 
that the purported requisition of June 20, if invalid, was not validated. 

Before I approach the history of the ways in which in the present case the 
corporation, on the one hand, and the Ministry, on the other, sought to use 
or misuse the provisions of the circulars, it is necessary to consider their true 
legal effect. As I have aiready indicated, they seem to me to have been well 
drafted for the purpose of effecting a considerate and fair adjustment between 
the public duty of housing the homeless and the private rights of the individual 
householder im possession, carefully differentiating between the occupied and 
the unoccupied, the furnished and the unfurnished, house, and between a 
passing interruption of occupation and a continuing state of unoccupation with 
no present prospect of its termination. The startling feature of the whole 
ues eee ose court is that both the corporation and the officers of the Ministry 
a =e ora penne ite letters in the correspondence and taking the views 
ain ithe a aes appear ing, radically misunderstood their own legal rights 

; ppear to have been oblivious of the rights of the private house- 
owner affected. That the Minister’s “circulars” were not mere executive 
agit aeon. but. delegated legislation with statutory force, conferring powers 

poration which they would not otherwise have possessed and imposing 
on them duties for the reasonable protection of the individual house-owner. 
does not seem to have entered the minds of either the corporation or the Ministr 
of Health, yet the nature of delegated legislation is quite plain and th <4 
officials of the Ministry had no excuse for ignorance. The i of the Min ie 
Powers Committee (Cmd. 4060 of 1932), which led to the appointm ee ah 
House of Commons of the present Select Committee on Delve Tenientige 
and the passing of the Statutory Instruments Act, 1946, explains the whole 


E 
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subject quite clearly. I was chairman of the i i 
committee at the t 

28 gested our report and the drafting committee consisted of He scentmstacinty 
RD Stmonps and myself, and I still think the committee’s description and 


SRI Pr Tee . : 
ae = delegated legislation is correct. It is shortly stated in para. 2 on 


The word “ legislation ’’ has grammaticall i 
} t z y two meanings—the ti i 
of legislating and the laws which result therefrom. So = - eepicd ds idiot 
— mean either exercise by a subordinate authority, such as a Minister, of the legis- 
ive power delegated to him by Parliament, or the subsidiary laws themselves, eae 


by Mini : - 
cd a in the shape of departmental regulations and other statutory rules and 


The report goes on to point out that in the terms o 

“ delegated legislation ” has been used in the former pecan Tet ee 
to advise as asked, the committee had to consider the delegated “ laws ” which 
had resulted in the past. In this appeal the court is concerned with both 
meanings of the phrase, logically in the first instance with the former, namely 
the law-making function entrusted by reg. 51 (5) to the Minister of Health and 
only in the second instance with his “ circulars ”’—the name he gave to his 
sub-delegated output of “ laws.”” As the committee point out on p. 19, the content 
of any given instrument issued by a Minister in exercise of a power of delegated 
legislation may include administrative or executive instructions and directions 
and other matter not legislative in character, which (to use the committee’s 
own phrase on p. 19) “ might equally well be expressed in a circular letter.” 
It is the substance, not the form, of the content which matters. I am tempted 
to wonder whether someone in the Ministry of Health thought the name 
“circulars ’’ would save them from recognition as delegated legislation. As 
the Ministers’ Powers Committee itself pointed out, it is the substance, and not 
the form or the name, that matters. In delegated legislation law-making is 
the essential feature, and law-making (except in the case of mere codification) 
means altering the existing law—whether written or unwritten—and, therefore, 
means interfering with existing rights vested in persons affected. The committee, 
in para. 3 (pp. 20-1) discuss ‘‘ the essentially subordinate character of delegated 
legislation.” After pointing out the unlimited power of Parliament (under 
our English Constitution) to legislate, the committee go on to refer to the two 
fundamental principles of our constitution (p. 21): 

It is a principle of our constitution that whatever laws are passed by Parliament 
are binding, as the law of the land, on everybody. But it is also a principle of our 
constitution that no one may be deprived of his liberty or of his rights except in due 
course of law—that is, unless he has done something which the law says specifically 
shall have that effect. In the absence of a common law or a statutory authority, 
“A ” cannot be deprived of rights by an executive act of a Minister ; and if the Minister 
claims to have made a regulation entitling him to interfere with “ A’s” rights, the 
court will interfere to stop the Minister unless he can show by what authority, statutory 
or otherwise, he has made the regulation in question. It follows, therefore, that to 
safeguard the second of the two principles just mentioned the precise limits of the 
law-making power, which Parliament intends to confer on a Minister, should always 
be defined in clear language by the statute which confers it. 


It is just in that protection for the liberty of the subject that sub-delegated 
legislation such as that authorised by reg. 51 (5) is so dangerously lacking. 
Paragraph 1 of the regulation had, subject to certain limitations in para. (3), 
given the Minister powers which are as unlimited as they are undefined. For 
defence purposes on the outbreak of war that may have been necessary, but when 
the Supplies and Services Act, 1945, authorised the continuance of inter alia, 
reg. 51 with amendment, the new Order in Council should surely have defined 
the Minister’s own powers in accordance with the recommendations of the above 
advice of the Ministers’ Powers Report, in view of the fact that para. (5) of 
the regulation was to be continued, for that paragraph conferred power on the 
Minister to delegate ‘‘all or any ”’ of his unlimited powers without any new 
qualification. Fortunately, successive Ministers exercised their power with 
great care for the protection of the individual when they handed over their 
powers by their circulars, but I cannot help thinking that much of the legal 
misconceptions in the minds both of the Ministry of Health and of the corpora- 
tion about the extent and scope of powers remaining vested in the Minister 
after he had delegated almost all of ther to the corporation was due to the 
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i n belief that he was, under para. (1), still retaining general- power of 
i panera in I find it pascal to Parodia most of the letters from the 

ini of Heaith on any other hypothesis. 
regent ta Publicetiods Ae 1893, and the Statutory Instruments Act, 1946, 
which repealed the former and re-enacted an amended edition of it, had publicity 
as well as control by Parliament as a main object, but both have what seems to 
me the grave defect of not being applicable to any but primary delegated 
legislation. They are both expressly limited to such delegated legislation as is 
made under powers conferred by Act of Parliament, whether on His Majesty 
in Council or on a Minister of the Crown. Such primary delegated legislation 
has now (and had under the Act of 1893) to be printed forthwith by the King’s 
printer and published as a statutory rule or order, etc., but for delegated, legis- 
lation made under powers conferred by a regulation or other legislative instrument 
not being itself an Act of Parliament there is no general statutory requirement 
of publicity in force today. Of such secondary or “ sub-delegated ” legislation, 
as I call it for clarity, neither the general public, of which the defendant in this 
case is typical, nor the legal adviser of an affected member of the public, however 
directly he may be affected, has any source of information about his rights 
to which he can turn as of right and automatically. The modern extent of 
sub-delegated legislation is almost boundless, and it seems to me vital to the 
whole English theory of the liberty of the subject that the affected person 
should be able at any time to ascertain what legislation affecting his rights 
has been passed under sub-delegated powers. So far as I know, this is the 
first case where that aspect of delegated legislation has come before the courts 
for direct’ consideration. 

One can easily see how it has happened. The Defence Regulations, old and 
new—.e., both during hostilities and in the transitional period from war to 
peace—were duly printed and published because they came equally within 
the earlier Rules Publication Act, 1893, and the present Statutory Instruments 
Act, 1946. During both periods an endless stream of delegated and sub-delegated 
legislation was poured out, but the tragedy of it has been that the protection 
afforded by automatic publication of the sub-delegated legislation has been 
denied to the public affected by it. The present case is a glaring illustration 
of the danger of that denial. The defendant’s solicitor had the greatest difficulty 
in ascertaining from either the corporation or the Ministry what his client’s 
rights were. I shall draw attention to those difficulties in a few moments 
when I turn to the correspondence and the facts (which nearly all appear in 
the letters), but to bring out clearly the really monstrous character of some 
of the contentions and actions of both corporation and Ministry, I want first 
to analyse a little the legal relationships created by the circulars as sub-delegated 
legislation, first, as between the Minister of Health and the corporation (to 
which he had handed over most of his own powers in Blackpool), secondly 
as between the Minister and the defendant house-owner, and, thirdly, as between 
the corporation and the defendant, because it is only on understanding what 
those legal relations were that one realises the full gravity of this almost incredible 
case. 

On June 20 the town clerk caused a notice, in the Form C.8.4 of Ci 
1949 (January, 1940), to be affixed to the door of the defendant’s hour tae 
demanded (and next day obtained) the keys from the defendant’s agent under 
threat of putting a new lock on the door. The judge found 
defendant had ‘‘ i end SMR 

a considerable amount of furniture ” in the house. There was 


would be occupied. On June 21, because of the requisition, th 

off bythe purchaser. On Saturday, June 22, the detendanis cae par 

in a telephonic conversation with the town clerk’s department that the defendant 

had 14 days within which he might elect himself to occupy the house. I infer 

that he was told something about the 14 days’ condition being in a “ pel 
: 2 
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presumably No. 138, but he was not offered 


even inspection of any circula 5 
much less a copy. That same day é 4 : 


he wrote to the senior regional officer of the 
Ministry of Health at Manchester asking for “a copy of the circular in order 


to advise my client.’’ On June 24 the town clerk replied to the solicitor’s letters 
of June 20 and 22, about the falling through of the defendant’s sale as 
if the defendant, as vendor, had wanted to get out of it, which seems to me 
intomprehensible. The town clerk admits, however, that his assistant had been 
told on June 22 that the defendant wanted the house for his own occupation. 
He goes on to refer to “ the relevant government circular ” (obviously No. 138) 
and to note the conditions which I have already cited from cl. 3 (2) and (3) 
of No. 138, ‘‘ where the owner notifies his intention to occupy . . . the authority 
shall not proceed further,” but, wholly ignoring the intimation already given 
him by the defendant’s solicitor that his client was intending to occupy the house 
himself, he goes on to refer to the irrelevant alternative contained in the condition, 
namely, of “ proposals for the occupation ” of the house—which meant, of course, 
occupation by somebody other than the owner—and asks “‘ therefore ’’ for the 
defendant’s proposals not later than July 3 (when the 14 days would expire). 
He adds the irrelevant-comment that it would be as obvious to the solicitor 
as to himself that, as the owner has agreed to give his purchaser vacant posses- 
sion on completion, the owner did not need it for his own occupation. On 
June 25 the defendant’s solicitor paid to the purchaser’s solicitor the convey- 
ancing costs thrown away of £10 17s. 6d. On June 26 a regional officer at 
Manchester, having evidently been informed of the position by the town clerk, 
steps into the arena with an answer to the letter from the defendant’s solicitor, 
in which the latter had asked for a copy of the circular. In it he makes the 
astounding statement that he is “ directed by the Minister of Health ”’ to reply 
“ that the circular cannot be made available to the public.” His next paragraph 
is this: 

It is desired, however, to add for your information that the Minister has delegated 

his powers to clerks to local authorities to take possession of empty houses for the 
rehousing of inadequately housed persons subject to representations made by the 
owners or persons having title to occupation and it is therefore suggested that you 
should approach the appropriate local authority. 
No reference is there made to the duty of the local authority to go out on the 
owner intending to occupy. On June 27 the defendant’s solicitor wrote to the 
town clerk that his ‘‘ client has gone into possession of the premises, to use the 
same for the purpose of his own residence,” and, he asked for the return of the 
keys. He adds some paragraphs of which three are worth noting, because 
if true, they disclose an unreasonable attitude on the part of the town clerk’s 
department : 

(2) When I was informed of the matter, and telephoned your Mr. Duerden, he in- 
formed me that a line had to be drawn as at the date of requisition, and that no proposals 
for the future use of the house could be taken into consideration. At our interview 
of Saturday last, the 22nd instant, when you kindly intimated that my client should 
be allowed to proceed with the sale, Mr. Duerden again insisted that the date of the 
requisition was the only material date for consideration. (3) On Monday, the 24th 
instant, I received the usual form of notice, but this omitted what I understand is the 
routine form, that is to say, the notice at the foot informing the owner of his rights. 
(4) On the 24th instant I telephoned your Mr. Duerden, complaining that, despite 
repeated requests, I had not received the information as to my client’s rights in the 
matter, and it is apparently in response to this that I received your letter now under 
reply. It is clear, therefore, that Mr. Duerden was not aware of the true position, 
and did not convey to me the information which my client should have had immediately 
after June 20. 

is not answered by the town clerk till July 3, the very day when the 
eer loser bade period eed. The defendant’s solicitor would probably not 
et it till July 4, and, in considering it, it must be borne in mind that from 
Tracie 26 onwards the town clerk and his corporation were legally debarred by 
the statutory inhibition of the circulars from proceeding further in the nee 
since they had definite knowledge of the owner's intention to occupy the house 
himself. The letter begins with three misleading statements about his own 
legal position, namely, (1) that “on June 26 ” (when the defendant went into 
Sciations the premises were “already under his control”’; (2) that he was 
there as agent for the Minister of Health ; and (3) that, if the owner entered 
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without his permission, he would commit an offence under the Defence Regula- 
tions. He adds that on June 26, after the interview between the defendant’s 
solicitor and himself, his assistant had telephoned to the senior regional officer 
of the Ministry and read to him the town clerk’s letter of June 24 to the solicitor. 
The letter then says : 

The official agreed that any representations your client wished to make must be 
submitted in writing and the information asked for in the fourth paragraph of my 
letter must be supplied as evidence of good faith before the question of release and 
your request for the keys could be considered. 


That statement most improperly suppresses altogether the corporation’s absolute 
duty, as I interpret the circulars, to stop the whole business—‘“ to proceed no 
further in the matter.” The four numbered paragraphs are contrary to the 
considerate spirit of the circulars, and inconsistent with their express conditions. 
In addition, they repeat the utterly wrong refusal of a copy of “ the circular,” 
with the implicit misrepresentation that there was only one relevant circular. 
His long penultimate paragraph seeking to apply the new circular No. 141 of 
June 28, 1946, was improper, both because he had lost his right, if he ever had 
one, ‘‘to proceed further in the matter,’ and because the circular could not 
be enforced retrospectively so as to modify the defendant’s right vested in 
him (even if the June 20 requisition had been effective) by previous circulars even 
then to require the corporation ‘‘ to proceed, no further in the matter.’’ That 
criticism is, however, academic, as the judge has found as a fact that the new 
requirements “of No. 141 were satisfied ”” by the defendant. Anyhow, on July 
8 the defendant’s solicitor replied with a tactful letter giving the information 
requested and asking for the return of the keys. The town clerk’s reply of July 9 
asking about the defendant’s Cheshire house seems to me oppressive in existing cir- 
cumstances as a demand by Blackpool, but the important comment called for 
by that letter is on the last sentence: ‘I shall then be in a position to take 
the instructions of the Ministry of Health on this matter.” The Ministry of 
Health had no business to be giving the town clerk of Blackpool “ instructions 
on the matter,” for the corporation had an independent duty under the sub- 
delegated legislation and was not a mere agent of the Minister. However, 
on July 12 the solicitor complied with the town clerk’s request, enclosing the 
defendant’s own letter. The town clerk sent copies to the senior regional 
officer amd after seventeen days—presumably employed in telephonic conversa- 
tion and correspondence with that officer—wrote a letter to the defendant’s 
solicitor on July 29, which led the judge to hold that from that date the defen- 
dant’s possession of the house became unlawful on the ground thus expressed : 
_In the letter of July 29 we find the competent euthority—+.e., the Minister—giving 
directions as to the vacation of the house, through the medium, it is true, of the town 
clerk—but of the town clerk acting merely as the mouthpiece of the Ministry and not 
acting on his own discretion as a delegate of the functions of the competent authority 
under the regulation. The matter is made still more clear in the subsequent letter 
of Aug. 20 where we find the senior regional officer giving, on behalf of the Minister, 
directions—c: ached, it is true, in the terms of request, but obviously intended to be 
understood as a command—to the defendant, through his solicitor, to vacate the house. 
. . - For those reasons I hold that the defendant’s retention of the possession of the 
house became unlawful at any rate as early as the receipt of the letter of July 29. 


Before criticising that passage in the judgment, I will follow up the corres- 
pondence to Aug. 20. The defendant’s solicitor had been called away and 
only returned to his office on Aug. 9. On that day he wrote to the senior 
regional officer and sent the town clerk a copy saying that he wrote because 
he had been told on the telephone by the senior regional officer’s office that the 
senior regional officer would not grant an interview. He assumes, on the mis- 
leading authority of the town clerk’s letter of July 26, that the new circular 
applies to regulate his client’s rights, and he, therefore, states the facts, a state- 
ment which the judge accepted as satisfying the condition imposed by that 
Cola gage I ae aurea quoted. The letter was courteous and gave all 
ecessary information. ere was no reply from th L i 
till a,letter dated Aug. 20, the whole of Se e I raatiat cate tee: 


I am directed by the Minister of Health to refer to your letter of Aug. 9 in con- 


nection with the above-mentioned property and to say that, after full i i 
ve- 2 , ‘ considerat 
of the matter, the Minister is satisfied that the is was properly soqrieitionnet 
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on June 20, 1946, by the town clerk of Blackpool in the exercise of powers duly delegated 
to him by the Minister. Your client’s entry on the premises at a aabatsenag A Fae ay 
therefore, unauthorised and illegal. I am, accordingly, to request that your client 
will take immediate steps to vacate the house, and I am to add that the town clerk 
of Blackpool has been instructed that he is to-take all possible action as from Aug. 31, 
1946, to recover vacant possession. When your client has complied with this request, 
the town clerk of Blackpool will be willing to consider any reasonable claim your 
eljent may wish to make to occupy part of the house on licence. 


These are my comments: (1) It looks as if the interval of ten days had 
been occupied by an investigation by the Ministry in London into the facts 
of the case and that the letter was directed by it. That may or may not be so. 
(2) “ The Minister ” is represented as having given quasi-judicial consideration 
to a justiciable issue about past events, namely, as to who was right about what 
happened on June 20, and as having come to a decision in favour of the corpora- 
tion and against the house-owner. (3) ‘The Minister”? assumes power to 
instruct the town clerk to “take all possible action to recover possession as 
from Aug, 31.” (4) On the justiciable issue the Minister purports to 
decide (a) without allowing the owner’s solicitor to have copies of the sub- 
delegated legislation, (6) without inviting the owner’s solicitor to come and argue 
his case. (5) No reason for the Minister’s decision is given. I can only call the 
letter an example of the very worst kind of bureaucracy. 

On Aug. 23 the town clerk, mistakenly accepting, as he had previously done, 
the position of mere agent for the Minister, wrote to the defendant’s solicitor 
that, if the house was not vacated by Aug. 31, he would start proceedings for 
possession. This produced a very proper letter from the solicitor on Aug. 31 
which I must read : 


Thank you for your letter of the 23rd instant. I have taken my client’s instructions 
and consulted counsel in regard to the threat to institute proceedings. In view thereof, 
I now on his behalf formaily require that I be furnished with copies of (a) the instrument 
by which the Minister delegated to you his powers under Defence Reg. 51; (6) all 
circulars or instructions of the Minister under which you have acted or purported to 
have acted in the requisitioning of this property, or, alternatively, that I be afforded 
an opportunity of inspecting and taking such copies. I would add for your information 
that these are required for the purpose of investigating and considering the validity 
of the requisitioning in the light of the judgment in a certain recent case before the 
courts. 


No answer was sent, but a notice to quit was served on the owner’s housekeeper. 
On Sept. 11 the solicitor wrote to the town clerk protesting. On the same day 
the town clerk wrote saying he had sent the solicitor’s letter of Aug. 31 to the 
Ministry of Health and was awaiting their instructions. On Sept. 13 the 
defendant’s solicitor again asked for an answer to his letter of Aug. 31, but no 
reply came. Instead, an astounding document dated Sept. 24 comes like a 
bolt from the blue from the Ministry of Health in London, officially signed 
by an assistant secretary, which I must read verbatim : 

he premises whereof particulars are set out in the schedule hereto are in 
Be Seeamion of the Minister of Health by virtue of reg. 51 of the Defence (General) 
Regulations, 1939, and the council of the county borough of Blackpool are, under ee 
authority of the Minister, using the said premises for purposes authorised by the sai 
regulation : Now therefore the Minister, being of opinion that it is expedient in con- 
nection with such use of the said premises so to do, hereby authorises all such oe 
including the taking of any legal proceedings, as @ person having an interest in me 
premises by virtue of which he is immediately entitled to possession thereof wou ; 
by virtue of that interest, be entitled to do for the purpose of securing the ee 
from the said premises of persons not entitled to occupy the same. Bobet pee 
Squires Gate Lane, Blackpool. 20 Dorset Street, Blackpool. Given under t oe fe 
seal of the Minister of Health this 24th day of September, 1946. (Signed) F. L. Edwards. 


ose that this was an attermpt to put into a semblance of legal 
as eg nas of the Minister expressed in the letter of Aug. os eae 
incidentally, the Minister had not the shadow of jurisdiction a Paves e 
attempt was so great a breach of constitutional propriety that : % Be ei af 
any legal epithet suitable for it, and this court is not concerned with t e ee e ? 
responsibility to Parliament. From the judicial point of view us se adie 
ith saying it was a bruium fulmen, but obviously intended, and improperly 
bey te ved to help the corporation in their endeavour to get legal possession. 
The plaintiffs’ suxomons was issued in the county court about Oct. 23 “‘ on the 
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instructions received from the Ministry of Health ’’: see the town clerk’s letter 
Ents defendant’s solicitor of that date in which the town clerk did belatedly 
offer inspection, by appointment, at his office of the circulars relating to requi- 
sitioning. An interview followed, and then, on Nov. 14, a further very reason- 
able letter from the solicitor asking for copies as asked on Aug. 31 “ in order to 
consider the validity of the requisition,” which was the cardinal issue in the 
pending litigation. By another most reasonable letter of Nov. 21 the solicicor 
said that the town clerk had been “only prepared to produce two of the 
documents asked for,” requested further and better particulars, and said he 
would apply for discovery of documents. On Nov. 28 another extraordinary 
letter from the Ministry of Health came into existence from the senior regional 
officer at Manchester. It was addressed to the town clerk and was as follows : 


I am directed by the Minister of Health to refer to your letter of Nov. 19 and to 
previous correspondence on the above-named subject, and to say that in order to remove 
all doubt as to the power of the town clerk of the county borough of Blackpool to retain 
possession of the premises No. 131, Squires Gate Lane, in the county borough of Black- 
pool, the Minister hereby ratifies and confirms all the actions of the said town clerk 
in connection with the taking possession of the said premises and the Minister in the 
exercise of his power under reg. 51 of the Defence (General) Regulations, 1939, hereby 
delegates to the town clerk all his functions under paras. (1) to (3) of the said reg. 51 
in relation to the taking possession of the above-named premises. 


The letter therein referred to from the town clerk of Nov. 19 to the senior 
regional officer is not in the bundle of correspondence, no doubt because the town 
clerk took the view that it came within his claim for privilege in his affidavit 
of documents sworn a few days later on Nov. 30 by his assistant solicitor. To 
that affidavit I shall refer presently. The object of the letter of Nov. 28 is self- 
evident. It was an eleventh hour attempt retrospectively, after action brought, 
to strengthen a legal position open to serious attack, and as such I cannot 
conceive how the Ministry could have thought it consistent with justice to the 
defendant. On it was founded the argument addressed below and to us, that 
the town clerk was a mere agent for the Minister, that the act of requisition 
on June 20 had been performed, by him as agent, and that, therefore, the Minister 
as principal could ratify. In my opinion, that view- of the legal relationship 
between them is radically mistaken. As I have already said, the circulars 
contained (together with much explanatory matter) ministerial legislation 
with statutory force transferring to the local authorities concerned the Minister’s 
legal power to over-ride the common law rights of individual members of the 
public for the purposes defined in the circulars and limited by their conditions. 
In any area of local government, where the Minister had by his legislation 
transferred such powers to the local authority, he for the time being divested 
himself of those powers, and, out of the extremely wide executive powers, 
which the primary delegated legislation contained in reg. 51 (1) had conferred 
on him to be exercised at his discretion, retained only those powers which in his 
sub-delegated legislation he had expressly or impliedly reserved for himself. 
The constitutional justification for the delegation permitted by reg. 51 (5) was 
obviously that local needs and opportunities relevant to the housing problem 
would necessarily be infinitely more within the local knowledge of the local 
authorities than in the Ministry, whether central or regional. The letter of 
Nov. 28 presumably sent on direction from London was, in my opinion, ultra 
vires the Minister and legally a nullity. 

My conclusions on the whole case are as follows : (1) The original attempt 
at requisition on June 20 was inoperative for these reasons : (a) because the 
notice purported to requisition the house and its contents, whereas the corpora- 
tion was by the terms of the sub-delegated legislation forbidden to requisition 
furniture (see circular No. 2845, para. 9, ante, Pp. 89); (6) because a similar illegal 
usurpation of power was attempted in the corporation’s omission to have the 
furniture contents put into a separate room at the time of requisition, or imme- 
diately after it. Thus, the notice, combined with the taking of the keys colore 
officti, involved an actual taking possession of both house and furniture which 
in laws was a trespass by the corporation. (2) On the notification by the defen- 
dant on June 26 of his intention himself to occupy, the corporation ought to 
have taken their hands right off (“shall not proceed further in the matter a 
The house was never, in fact, “ occupied ” by the corporation, and when the 
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defendant entered he occupied an unoccupied house of which the corporation 
never had any such possession in law as would make him then or thereafter a 
trespasser. My conclusions on this appeal are :—On both (1) and (2) supra the 
judge took the right view of the law, and there was ample evidence on which he 
could decide any issues of fact, supporting those conclusions of law. (3) (a) cir- 
cular No. 141 of June 28, 1946, never had any application. It did not legalise the 
ilmgal requisitioning of June 20 because it only operated prospectively and not 
retrospectively. It only concerned a future lawful exercise of requisitioning 
powers. (6) The judge found as a fact that its express condition subsequent 
in favour of the house-owner was satisfied and that finding of fact would be 
binding on this court even if we felt doubt about it as a finding of fact unless 
there was no evidence to support it. Here there was plenty. (4) The view 
of the judge that, by the letters of July 29 and Aug. 20, the Minister of Health 
himself requisitioned and thereby came into possession is wrong on the grounds : 
(a) that he had not in his sub-delegated legislation reserved power so to act: 
(6) that neither the corporation nor its town clerk was acting as his agent, 
and (c) that he did not, in fact, then requisition or take possession. (5) The 
argument that, by any of his letters to the town clerk or the defendant, the 
Minister ratified the inoperative requisition by the corporation on June 20 is, 
for the reasons I have already stated, wholly misconceived. 

To one other matter I feel constrained to refer, namely, the affidavit of docu- 
ments sworn in the action on behalf of the corporation by its assistant town clerk, 
himself a solicitor, putting forward various untenable claims for privilege, 
particularly for the circulars on which alone the right of the corporation to 
requisition the property in question rested. In the second part of sched. I 
are set out four descriptions of documents as follows: “‘ Section 1. Original 
and copy correspondence between the various departments of the plaintiff 
corporation. Section 2. Copies of reports to and proceedings of various com- 
mittees of the plaintiff corporation. Section 3. Correspondence between the 
Ministry of Health and the town clerk, Blackpool, with reference to and in 
anticipation of the present proceedings. Circular letters from the Ministry of 
Health to the town clerk, Blackpool.’’ The claims to privilege appear in para. 3 
of the affidavit : 


(a) The plaintiffs object to produce the documents in s. 1 of the second part of 
sched. I because these documents consist of confidential letters between the departments 
of the corporation, which are by their nature privileged. (6) The plaintiffs object 
to produce the documents in s. 2 of the second part of the said sched. 1 because 
these documents consist of confidential reports and instructions received in anticipa- 
tion of and in connection with this action. (ce) The plaintiffs object to produce the 
documents in s. 3 of the second part of the sched. I because these documents consist 
solely of professional communications of a confidential nature which, in view of this 
action, whilst it was anticipated, and since its commencement, have passed between 
the town clerk and the Minister for the purpose of reporting and obtaining instructions 
with reference to such action. 


Those claims call for these comments : (a) discloses no legal grounds of privilege 
from disclosure to the opposite party: (0) discloses no ground, in the absence 
of the necessary condition, namely, that the reports and instructions emanated 
from or were addressed to the corporation’s legal advisers for the purposes of 
the litigation : (c) the communications between the town clerk and the Minister 
there described are obviously not privileged because (i) they are not “ profes- 
sional communications of a confidential nature in view of this action whilst 
it was anticipated and since its commencement ” ; (it) the town clerk was acting 
as an officer of, not as the solicitor to, the corporation in its capacity of delegate 
of statutory powers from the Ministry of Health, and when so acting he wes 
representing his corporation in an executive and not in a professional ee ae 
(iii) the corporation’s cause of action rested entirely on those teats vi 
In regard, to the claims made by the officers of tho Ministry of aes th in t - 
letters, I recognise that in the difficult field of disclosure and pro marae : 
documents by the central departments of government questions in ee a 
the risk of disclosure causing danger to the public interest often pat ss 1 W. we 
a claim on that ground for privilege from, disclosure ead te he ne i 
who personally signs the letter of objections stating that he with 5 ea “si side ‘iy 
because it is against the public interest to disclose. No such privilege has yet, 
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so far as I know, been conceded, by the courts to any local government officer 
when his employing authority is in litigation. Public interest is from the point 
ploying authority g . P 
of view of English justice a regrettable and sometimes dangerous form of 
srivilege though at times unavoidable, but no such ground was put forward 
i ge thoug ; of Pp 
in the plaintiffs’ affidavit. No attempt was made before this court to justify 
or excuse these extraordinary claims. By way of explanation we were informed 
that the claim was made by an accidental slip, and in all the circumstances 
—and having regard particularly to the statement by the defendant’s counsel 
that the assistant town clerk had, in fact, been helpful to his client at the hearing 
—we thought it unnecessary to enforce the intimation we had given requiring 
the explanation and informed counsel that we should not require the attendance 
before us of the town clerk and the assistant town clerk, as officers of tle court, 
as we had previously intimated. The explanation having been given and 
accepted, I say nothing more of this particular affidavit. I think it right, 
however, to emphasise in the clearest possible terms that solicitors, who act as 
officers of local authorities, and in that capacity swear affidavits of documents, 
owe @ duty to-the court, to the opposite party, and to their own profession, 
to take proper care in the making of such affidavits, and, as solicitors, they 
cannot be heard to say that they do not understand the nature of the obligation 
imposed in swearing such affidavits. One last observation. No counterclaim 
was put forward in the county court. Since writing this judgment I have read 
that of EversHED, L.J. I agree with it all except his doubt about the condition 
subsequent in the circulars. I do not share his doubt. The appeal must be 
allowed with costs, here and below, and there on scale ‘“‘C” with all proper 
special allowances. ASQUITH, L.J., has read this judgment and asks me to 
say that he agrees with it. 
EVERSHED, alates agree that this appeal should be allowed, though 
in certain respects I do not, zt think, go as far as Scott, L.J., has indicated in 
the judgment which he has just delivered. 
3 The apeaallet requisitioning ” was by the corporation or its town clerk on 
une 20, 1946. The “ requisitioning ” was effected by serving notice on the 
defendant or his agent and by affixing a further notice to the premises, and 
all this was done, admittedly, in pretended exercise of the powers delegated 
to the corporation or its clerk by the Minister of Health under Defence Regulati 
51 (5). Logically, theref i ine i Bteheeeoes 
5 . Log ly, therefore, the first question to determine is whether the 
: eee was a valid exercise of delegated power under the regulation. 
ounsel for the defendant has maintained that the “ requisitioning ’’ was in 
any event invalid on the ground that the purpose in view, namely, the provision 
of housing for the inadequately housed, is not within the ambit of the regula- 
tion or of the Supplies and Services (Transitional Powers) Act, 1945, from which 
the regulation now derives its efficacy, as not properly falling within the formula 
supplies and services.”” The point was argued before, and was rejected b 
the county court judge and, in my judgment, his conclusion on it was corr t 
The foundation of counsel’s argument was s. 6 (1) of the Ac naa bag 
bea cl ee : ote aS 8. ne Act, which provides 
at for the purposes of the Ministry of Supply Act, 1939, “articles ” which tl 
oe earns is empowered to acquire, produce and dispose of are to ei 
eemed, to include any “ ies ”’ i finistaniot: F : 1 
i ec aR y “ supplies which the Minister of Supply is satisfied 
oe a nek or ee to maintain, control or regulate, for any of the 
ses specified in s. of the Act. It was, theref 
that, if the supply of houses w ithi ambit af iL ee 
» § as within the ambit of th Se ies.” 
cane eaniie of Supply would, by virtue of s. 6 of the Act be ae ry ie 
and pbuud houses, a result which was claimed to } . a 
think it very doubtful whether in th in which tence ae 
ee eee ® context in which ins : 
supplies,”’ deemed to be included in the word ‘ cia Mae Rea — 
to comprehend houses, but I think also that a limited nee ae ae cae 
in s. 6 by no means necessarily i eee RUS ORs OS Ste ens 
ssarily involves an equally limited ; ion i 
In my judgment, when re i “d Of CONST HOR ee Gc 
> ‘gard is had to the known ci ; sj ; ‘ 
Act of 1945 was passed, including the cireumatameca Bye in which the 
modation as a result of the war, the ph or eee 
prima fqcie be regarded as a aint P races Bigs ee and services ” should 
tangible"snd intangible seat. ; widest Import covering all those 
quirements of society of whicl : 
shortage tart it y ot which there was and is; 
ee ni , igus all respect to the county court judge who thought ot} a 2 
unk there is great force, too, in the argu RE aS 
’ gument of counsel for the plaintiffs 
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by reference to reg. 68aB. The language of that regulation makes it quite plain 
that the provision of housing accommodation was regarded as falling within the 
scope of reg. 51 (1), and not so regarded in the regulation only, but also in the 
Act itself, which by s. 1 (4) expressly makes that section applicable to the regula- 
tions in Part IV of the Defence (General) Regulations, 1939, including ‘both 
ca 51 and reg. 684B. I conclude, therefore, that the purpose in view in the 
present case of providing housing accommodation for those without homes 
was within the scope of reg. 51. 

The main point on this part of the case, on which the county court judge 
decided adversely to the plaintiffs, is whether the acts of the corporation or 
its clerk were within the scope of the power delegated under reg. 51 (5). I 
observe here that the terms “ requisition” or ‘‘ requisitioning ’’ are nowhere 
used in the regulation. What the competent authority (and it is admitted 
for the defendant that the Minister of Health as regards the present case 
answers that description) may do under para. (1) of the regulation is (a) to take 
possession of land (including, of course, houses) and (b) to give directions in 
connection with such taking of possession, and, by para. (5) of the regulation, 
the Minister of Health, as competent authority, may delegate to specified 
persons or classes of persons his powers under para. (1) to such extent and subject 
to such restrictions as he may think proper. There was some discussion before us 
about the nature of the right or interest acquired by the corporation or its clerk 
as a result of the serving and affixing of the notices to which I have referred 
and the obtaining of the keys of the premises on the following day, June 21, 
assuming such acts to have been validly done, and reference was made to the 
decision of this court in Macara v. Barclay (1), in which it was held that the 
serving of a (valid) notice of requisition conferred on the local authority in 
question such an immediate interest in possession as disabled a vendor of the 
property from giving to his purchaser vacant possession in accordance with 
the terms of his contract. In my judgment, it is not, on the view I take of the 
ease, necessary to pursue the point, for, in my judgment, the county court 
judge was right in concluding that the acts done by the corporation or its clerk 
on June 20 and the succeeding day were in excess of the powers conferred on 
them, so that there was in this case no valid “ requisitioning ’’ of the property 
as a result of those acts, and, consequently, no interest in the property thereby 
acquired by the corporation sufficient to support an action of trespass against 
the defendant. | 

The delegation of power by the Minister as competent authority was effected 
by a number of circulars addressed by him to local authorities or the clerks of 
local authorities (including the Blackpool Corporation), and there is no question 
raised in this case that the means chosen were an effective exercise of the power 
of delegation conferred by reg. 51 (5). It is, indeed, beyond all doubt that 
the justification of the plaintiff corporation, if challenged (apart from any 
alleged ratification), must rest and rest entirely on the terms of the circulars 
or one or more of them. That being so, nothing has, to my mind, been more 
shocking in the present case than the reluctance of the plaintiff corporation 
and of the regional officers of the Minister of Health—a reluctance successfully 
maintained for close on six months—to disclose to the owner of the property, 
the validity of the alleged requisition of which he set out to challenge, the 
circulars which were the sole foundation of the corporation's claim to confiscatory 
powers. This is, after all, a case where Parliament has thought fit not only 
to delegate the power of legislation by His Majesty in Council, but to give 
power to “ competent authorities ”” mentioned in the Orders in Council to 
delegate in turn the widest possible functions (whether they be legislative or 
executive) to such specified persons or classes of persons as may be selected 
by them—a description which would comprehend any individuals responsible 
or irresponsible whom, those authorities might choose. If Parliament has found 
it necessary in order to meet the severe conditions of the time to authorise 
by such indirect means the peremptory seizure of the private property of the 
ordinary citizen, plain justice at least requires that the citizen who is informed 
that, at the command of one of the selected specified persons or classes of ere 
his property ig to be taken out of his hands in order “ to perform its ee 
function,” should be entitled to know what precisely is the wiaraend which 
has been exercised and to see that the exercise is not in excess of the power 
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which Parliament has directly or indirectly conferred. Those who seek to 
refuse him that elementary right cannot, in my judgment, escape the imputation 
of having sought to bludgeon him into submission or the charge of involving 
him as an alternative to submission in the costs-of litigation which may turn 
out to be futile. Had the relevant circulars been at once disclosed to the defen- 
dant—as it is conceded by counsel for the plaintiffs they manifestly should 
have been as soon as he called on the corporation to justify their acts—at least 
a long period of wasted energy would have been saved. It may well be that 
for practical reasons the circulars from time to time issued by the Minister 
of Health to local authorities should not be made generally available to the 
public, though I am not myself satisfied that, in so far as such circulars contain 
or constitute the delegation by the Minister of his requisitioning powers under 
reg. 51 as distinct from instruction and advice to the delegates, the terms, or, 
at least, the effect, of those circulars should not be made available to the public 
as proper matters of public interest and concern. If such a course were followed, 
it would, at least, have the desirable result of making clear the terms and, limita- 
tions of the delegated powers as distinct from instruction and advice as to 
their exercise—a matter to which I later return. In any event, the defendant, 
as the proprietor of the premises sought to be seized, could in no fair sense of 
the word be regarded as a mere member of the public when his solicitor raised 
the question of disclosure, and to the injustice done to the owners of the property 
sought to be affected by the policy of secrecy must be added unfairness to the 
harassed, officials on whom falls the burden of implementing the policy. No one 
—certainly not I—can fail to sympathise with those officials in the arduous 
performance of their difficult duties or doubt their conscientiousness in trying 
to perform those duties fairly and to the best of their ability, but those who, 
pursuant to the policy of secrecy—if such policy there be—lay on the officials 
the injunction against disclosure and require them, instead, to make brief 
summaries in their correspondence of the complexities of the material documents, 
expose them inevitably to the charge of inadequate and unfair representation 
from which they are, in my judgment, entitled to be protected. 

In the present case a considerable number of circulars was referred to. ‘Two 
only seem to me material, namely, Circular 2845, dated Aug. 4, 1943, and 
Circular 138, dated July 80, 1945, for it was conceded by counsel for the 
plaintiffs that in the circumstances of the case he could not rely on the later 
Circular 141, dated June 28, 1946. To the detail of the two circulars numbered 
2845 and 138 I propose only to refer to determine the one question which 
is relevant for present purposes, namely, were the “ conditions ” expressed in 
those circulars as applicable to the exercise by the plaintiff corporation or its 
clerk of their powers of requisition limitations or restrictions on the delegated 
powers or merely conditions which the Minister imposed, as between himself 
and his delegates and by way of instructions to them by him, without limitation 
on the delegated powers themselves? The county court judge concluded 
in favour of the former alternative, and, in my judgment, he was right so to do. 
Referring to what I have already said above, I state again here that, in justice 
to those whose property may be taken no less than in fairness to those persons 
on whom are cast the duties of executing the delegated powers, it seems to me 
incumbent on the delegants so to frame their delegations as to leave no doubt 
where the line is intended to be drawn between limitations on the delegated 
powers, on the one hand, and mere instructions, on the other. Moreover, where 
real doubt arises whether any part of the instrument of delegation is to be 
regarded as one or the other, limitation or instruction, prima facie, I should 
have thought, the construction favourable to the private citizen should in these 
courts be adopted. 

The first of the two suggested limitations is in regard to furniture. According 
to the finding of the county court judge, there was, at the material date, on the 
Premises 1n question @ considerable amount of the defendant’s own furniture. 
It is said that the amount of that furniture was not great. At least, it was so 
much in amount as to accord with the fact that the defendant (as the county 
court gudge found) had immediately before the requisition frequently used the 
premises for his Own occupation at week-ends. In the requisition notice no 
mention or exception is made of furniture, and in so far, therefore, asthe 


plaintiff corporation or its clerk took possession by virtue of their notices of 
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the defendant’s premises, they must be taken to have taken possession also 
of his furniture thereon. I turn to Circular 2845, which is headed: ‘‘ Requisi- 


tioning for families inadequately housed.” The material paragraph is that 
numbered 5 which in in the following terms : 


Accordingly, the Minister in the exercise of his powers under the Defence (General) 
Regulations, 1939, has decided to extend and hereby extends the powers already 
defegeted to you in Circular 1949, dated Jan. 18, 1940, to include the taking possession 
of buildings required for the purpose of improving the conditions of families at present 
inadequately housed. The delegation is subject to the conditions set out in the appendix 


to this circular, which also indicates the precedure to be adopted in the exercise of 
these powers. 


The appendix is divided into two parts. The first is entitled ‘ Conditions to 
which requisitioning is subject,” and the second ‘ Procedure.” The first 
part which is as follows : 


1. The requisitioning power is limited to the taking possession of: (a) unoccupied 

houses or other residential buildings whether furnished or not ; (b) unoccupied non- 
residential buildings. 2. The prior consent of the senior regional officer of the Ministry 
of Health shall be obtained. 3. No chattels contained in any house of which possession 
is taken may be requisitioned, and the requisition notice shall contain a direction to 
the owner or tenant requiring him to remove the chattels or to store them in a designated 
part of the premises specifically excluded from the requisition, and informing him that, 
if he fails to do so, the chattels will be removed and stored by the requisitioning authority. 
4. No premises may be requisitioned if arrangements have been made for their use by, 
or on behalf of, any government department whether by way of requisition or other- 
wise, or if they are in the occupation of any local authority. 5. The requisition is 
subject to the right of the Minister at any time to direct the authority to hand over 
the premises, to the person otherwise entitled to possession. 
I need not read the second part. Paragraph 1, however, provides that, so far 
as it is applicable, the procedure set out in para. 5 et seq. of the enclosure to the 
earlier Circular 1949 is to be followed. Reference to the earlier circular shows 
that a form of requisitioning notice, called Form C.S.4, had been devised for 
the use of the local authorities, and I observe that that form, was, in fact, used 
without modification in the present case. 

In my judgment, and on a fair reading of Circular 2845 and its appendix, 
there is to be found a distinction between “‘ conditions ”’ subject to which power 
was delegated (i.e., restrictions or limitations on such power), on the one hand, 
and instructions or advice which, though intended to regulate, as between the 
Minister and his delegates, the way in which the latter exercised their power, 
did not limit or restrict the power itself. In my judgment, that distinction 
is made in the last sentence of para. 5 of the body of the circular and is preserved 
and emphasised in the division of the appendix into two parts. Counsel for 
the plaintiffs conceded that the first paragraph of the first part of the china: 
did operate as a limitation of the power, but claimed that the other paragrap! : 
in the same part of the appendix, or, at any rate, para. 3, which is the materia 
one for present purposes, have no such limiting effect. I cannot see, as a ae 
of interpretation of the document or otherwise, why this should be so. “cat e 
paragraphs in this part of the appendix are equally referred to in the he ’ ing 
and in para. 5 of the body of the circular as “ conditions ”’ to which the de me 
tion is made subject. All are in this respect ejusdem generis. Once itis ter p j 
as in my view it must be conceded, that the first paragraph of fe part o : 2 
appendix was and is a limitation on the power, then the same quality rs 
attributed to all the other paragraphs of the same part of the ie ee 
was said by counsel for the plaintiffs that such a conclusion would inv 

i i ies 1 ich as a local authority would not in very many 
grave practical difficulties inasmuch a thor albert ak tae Pair 
cases know, and could not know oy sai ere spi a nl eae he 
the effect of defeating their purpose), whether emcee’ cteuulecs ues? 
furniture, and that the requisitioning power ought to be exerc eae a 

‘ i he premises were not ** visibly 

the Form C.S.4, at any rate, in all cases where t : pre seeing herege At 
which I understand to mean obviously ) furnished. ot, 
fnintion for importing thine words ino the ngage of he dona 
hein Cael a Favor it is not prudent or politic to find out, whether 
ee emi he Form of Notice C.S.4 can be modified 
there is furniture on the premises, the f th ond part of the appendix if 
(as it was suggested in the first paragraph of the sec P PI 
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UITH 
cig, in spproprnte ctor ee 
Ly during she ere Ue eee ises and, should inform 
or tenant to remove the chattels (if any) on the premises ‘f ee akin 

im that in default of his so doing the authority will itself rem, 

a chattels. The Notice C.S8.4 in lied eae oe va ene 
where it is known that there are no chattels on ae , rises Shad rid 
chattels of a negligible arnount. On the other hand, where it is panacea 
the chattels on the premises is, the Notice C.S.4 may be further 
phe ahechaede to the ae or tenant to store them on some gi city op 
of the premises which would be ues sae irri cy pba! Me ; E 
ment, therefore, the ‘‘ requisition ”’ o fune 20 in ‘ ) f 
corporation’s delegated powers uit a pobepatit) sbi! ot yaaa ee edt 
xclusion therefrom o e defen ee ed, 
a pare effect of the requisition in the form it took was to take bipsarie 
in law both of the premises and the chattels and to render it ae ne He 
defendant lawfully to remove the chattels or otherwise dispose 0 nee 
is, in my view, plainly impossible to contend—and it. was not, inc ia : . 
tended—that the “requisition” was only invalid quoad the LER ure. ree 
requisitioning premises or parts of premises with the ees : eee . 
authority did that which, by the express terms of para. 3 of t pe pbecam eA 
of the appendix to the circular, they were disentitled to do. It fo Bene ere- 
fore, that the requisitioning and seizure by the plaintiffs in ae , was, 
in my judgment—as the county court judge held—invalid altogether. 

Having regard to my conclusion on this part of the case it is not necessary 
for me to express any final view on the second ground on which the corporation’s 
acts were impeached and on which Scort, L.J ., has also reached a.conclusion 
favourable to the defendant, namely, their failure to give effect to the result 
of the defendant’s notification to them of his intention (found to be a bona fide 
intention) to occupy the premises himself for his personal residence. On this point 
the material circular is that numbered 138, pt. II (requisitioning of unoccupied 
houses), the first sentence of sub-para. (3) of which provided that, in the event 
of such a notification on the part of the owner, “‘ the authority shall not proceed 
further in the matter.” As regards this part of the case there is, I think, a 
somewhat stronger ground for supporting the plaintiffs’ argument, for, if the 
relevant part of the circular is examined, it will be seen that the modifications 
to be effected by it were expressed to be occasioned by certain difficulties 
experienced in regard to two matters, namely: (1) the obtaining of the prior 
approval of the Minister’s senior regional officer, and (2) the giving to the owner 
or tenant a reasonable opportunity to let or occupy the house. The first of 
these two matters is a reference to para. 2 of pt. I of the appendix to the 
earlier Circular 2845, namely, to something which was, for reasons which I 
have already given, a restriction on. the delegated power. The same cannot, 
however, so easily be said as regards the second matter. The giving of reasonable 
opportunity to the owner to let or occupy found no place among the conditions 
in the first part of the appendix to Circular 2845. The reference in this case is to 
para. 9 of the body of the earlier circular, which in form at least is, to my mind, 
more akin to a direction or instruction than to a limitation of powers. I must 
not be taken to be saying that this suggestion is correct. but, with due deference 
to the firm conclusion which Scorr, L.J., has reached, the corporation’s argument 
on this point seems to me appreciably easier than their argument on the furniture 
point. For reasons which I have already given it is unnecessary to express 
any final conclusion, and I do not, therefore, do so. 

If I am right so far, it follows that the corporation’s action against the defen- 
dant must fail unless they can successfully establish one or other of the sub- 
missions made on their behalf and accepted by the county court judge, namely : 
(1) independent or original requisitioning by the Minister himself, or (ii) ratifica- 
tion by the Minister of the acts done by the corporation in excess of the authority 
conferred upon them. For both these arguments one document and one 
document only has been relied on in this court and must do double duty, namely, 
the letter dated Aug. 20, 1946, addressed to the defendant’s solicitor by the 
Minister’s senior regional officer at Manchester, for counsel for the plaintiffs 
does not now seek to rely on an earlier letter of July 29, mentioned by the 
county court judge, or on the letter of Nov. 28 which was written after action 
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brought. As the burden sought to be imposed on the letter of Aug. 20 is so 
remarkably onerous, the letter should be read in full, but as Scorr, L.J., has 
already read it I shall not take up time by reading it. It is to be observed that 
the letter of Aug. 20 was written by way of answer to the letter of the defendant’s 
solicitor dated eleven days earlier. In that letter the solicitor had put to the 
senior regional officer his ease for saying that the purported ‘ requisition ” 
offJune 20 had been in excess of the corporation’s powers, and was, therefore, 
invalid. It is true that the case was founded on the circumstance that the 
defendant had notified his intention of occupying the premises himself and 
that no point is made in regard to the furniture, but the solicitor’s letter was 
written many weeks before he had seen the circulars and the summarised effect 
of them (with which he had been supplied) had made no reference whatever 
to the condition as regards furniture, though it must have long since been apparent 
to the corporation that there was, and had been at all material times, furniture 
in the house. However that may be, the significance of the matter for present 
purposes is that the senior regional officer’s letter of Aug. 20 was written in 
reply to the submission of invalidity made in the letter of Aug. 9 on the grounds 
therein alleged. Was the letter of Aug. 20 a requisitioning by the Minister 
himself in the exercise of his original powers under reg. 51 (1)? If it is true, 
as counsel for the plaintiffs contended, that the previous delegations by the 
Minister in his several circulars involved no total abdication or ‘‘ denudation ” 
by the Minister of his own power and authority so that he could at any moment 
resume that power and authority and do so in reference to premises already 
the subject of a purported exercise of the power he had delegated: see per 
Lorp CouErRIpGE, C.J., Huth v. Clarke (2) (L.R. 25 Q.B.D. 394) ; is that what the 
letter of Aug. 20 did ? A simple and straightforward reading of its terms seems 
to me to provoke immediately a clear answer in the negative. Counsel has 
admitted the obvious fact that the Minister never intended or supposed that by 
the letter he was deliberately exercising a power of requisition. Counsel 
argues that, nevertheless, the language of the letter is such that, albeit by 
accident or, as it were, by a side wind, it has in law that effect. For my part, 
I gravely doubt whether any document can, because of an interpretation which 
may be put on its language, have the effect contended for, once it is conceded 
that there was no intention by the document to exercise the requisitioning power. 
In any case, it is, in my judgment, perfectly plain (and I say this with all respect 
to the county court judge) that on a fair reading of its language the letter cannot 
by any means, however accidental or oblique, be construed as an exercise of 
any power of requisition. Counsel strongly relied on .the second paragraph 
of the letter, but, in my judgment, what the letter says, and all it says or purports 
to say is this: (i) that the contention of the defendant’s solicitor in his letter 
of Aug. 9 is wrong and that the corporation’s acts of June 20 and 21 amounted 
to a valid exercise of their powers within the scope of their delegated authority, 
the defendant having, accordingly, been a trespasser ever since ; (ii) that, 
as a consequence, steps would be taken by the corporation to evict the defen- 
dant on Aug. 31, unless he had on or before that date himself gone out of posses- 
sion, the corporation being armed for the purpose with the powers to sue under 
para. 2 (a) of the regulation. Any other construction ignores, In my view, 
the essential word “accordingly ’’ which is the clue to the meaning of the 
second part of the letter, the intimation or threat thereby conveyed being the 
consequence following from the rejection of the defendant’s challenge to the 
validity of the corporation’s acts. Finally, was the letter a ratification of the 
acts of the corporation on the footing (a) that they were done by the corpora- 
tion as the Minister’s agent and (b) that they were in excess of the authority 
previously conferred on the agent ? Be it observed that, unless they were so 
in excess, no ratification was required. In my judgment, the construction 
which I have put on the letter answers this question no less clearly than the 
previous question in regard to direct requisition by the Minister, for the assertion 
in ite first paragraph negatives the need for ratification no less clearly than the 
terms of the document as a whole negative the suggestion that the Minister's 
officer was doing, or purporting to do, any such thing. 

In the circumstances I do not propose to consider at any length the more 
general question raised by counsel for the plaintiffs whether a delegate ve ee 
under reg. 51 is anything more than an ‘agent ” of the competent authority. 
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Counsel relied on the sentence (L.R. 25 Q.B.D. 395) in the judgment of WILLS, 
J., in Huth v. Clarke (2) : “‘ the word ‘ delegate ’ means little more than an agent. 
His proposition was that the relationship between the Minister of Health and 
the Blackpool Corporation was at all material times that of principal and agent 
or so analogous thereto as to make ratification by the Minister possible where 
the corporation had, in fact, exceeded the scope of their authority. Without 
attempting any precise definition, I greatly doubt whether one to whom, under 
the regulation, the statutory power of requisition has been delegated by a com- 
petent authority can be said to exercise those powers as ~ agent for the com- 
petent authority. If it be true, in accordance with the terms of the Emergency 
Powers (Defence) Act, 1939, that such a delegate (no less than the competent 
authority) acts ‘on behalf of His Majesty,” it does not seem to me to follow 
that he acts on behalf, in the sense of being the agent, of the competent authority. 
I need not, however, further pursue the matter since, as already stated, I am 
satisfied that the effect of the letter of Aug. 20 is not that the Minister thereby 
affirmed and adopted as his own acts which the corporation had purported to do, 
independently of any delegated power and representing itself to be the mere 
agent of the Minister. In my judgment, therefore, there is no substance in 
the contentions of the plaintiffs based on alleged original requisition or ratifica- 
tion by the Minister of Health. f 
In the result there was, in my view. no foundation for the claims of the 
corporation for damages for trespass and for an injunction, and I think that their 
action ought to have been dismissed with costs. In my judgment, the appeal 
should be allowed with the usual consequences. 
Appeal allowed with cosis. 
Solicitors: J. H. Milner & Son, agents for Arnold Lever, Blackpool (for the 
defendant) ; Sharpe, Pritchard & Co., agents for T'revor Jones, town clerk, 
Blackpool (for the plaintiffs). 
[Reported by C. St.J. NicHoxtson, Esq., Barrister-at-Law.] 
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COLNE VALLEY WATER CO. v. WATFORD AND 
ST. ALBANS GAS CO. 

[Court or Apprat (Lord Goddard, C.J., Tucker, L.J:, and Jenkins, J.), 
December 15, 1947.] 

Practice—Discovery—Action—Penalties—Sums payable under statute—Penalties 
or compensation—Other remedies sought—Discovery of documents relating 
to other claims—Gasworks Clauses Act, 1847 (c. 15), ss. 21, 23—Waterworks 
Clauses Act, 1847 (c. 17), ss. 62, 63. ° 

The sums payable under the Waterworks Clauses Act, 1847, ss. 62 and 
63, and the Gasworks Clauses Act, 1847, ss. 21 and 23, are penalties in 
the true sense and not compensation, and, therefore, in an action to 
recover such penalties, the filing by the defendant of an affidavit of 
documents will not be ordered. 

Furthermore, in an action in which the plaintiffs claimed penalties 
under those sections and also damages and an injunction in respect of 
the pollution of the water supply by the defendants :— 

Hrtp: the defendants would not be ordered to file an affidavit of 
documents relating to the claims for damages and an injunction because, 
although three different remedies were claimed, there was only one issue 
on which they all depended. 


Mexborough (Earl) v. Whitwood Urban District Council ([1897] 2 Q.B. 111) 
considered. 


[As TO GROUNDS FOR RESISTING DISCOVERY OF DocuMEnts, see HALSBURY, 
Hailsham Edn., Vol. 10, pp. 342-344, para. 411; and For Cases, see DIGEST, 
Vol. 18, p. 52, Nos. 90-94.] ; 
Cases referred to : 

(1) Adams v. Bailey, Cole v. Francis, (1887), 18 Q.B.D. 625; 56 L.J.Q.B. 393 ; 

56 L.T. 770; 18 Digest 182, 1343. 
(2) aku v. Weel, [1892] 2 Q.B. 321; 62 L.J.Q.B. 37; 67 L.T. 207; 18 Digest 
, 1345. 
(8) Mexborough (Karl) v. Whitwood Urban District Council, [1897] 2 Q.B. 111; 
66 L.J.Q.B. 637; 76 L.T. 765; 18 Digest 55, 126. 
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AppeaL by the plaintiff water company from an order of C 
a J., sitting in chambers, discharging an order of the ae be 
had directed the defendant gas company to file an affidavit of documents. 

The plaintiffs alleged that the defendants had polluted the water and sources 
of water from which their area drew its supplies, and claimed sums prescribed 
by the Waterworks Clauses Act, 1847, ss. 62 and 63, and the Gasworks Clauses 
Ast, 1847, ss. 21 and 23, and also damages and an injunction. Croom. 
JoHNSON, J., held that the sums recoverable under the two Acts of 1847 were 
penalties, and that, therefore, discovery would not be ordered. Nor would 
discovery be ordered in connection with the claims for damages and an 
injunction, because there was only one issue upon which all three remedies 
claimed depended. The Court of Appeal now affirmed the decision of CRoom- 
Jounson, J. The facts appear in the judgment of Lorp Gopparp, C.J. 


Le Quesne; K.C., and Rougier for the plaintiffs. 
Diplock for the defendants. 


_ LORD GODDARD, C.J. : Three separate claims for relief are made in 
this case. The action is brought to recover (a) ‘‘ penalties ’’ under the Waterworks 
Clauses Act, 1847, and the Gasworks Clauses Act, 1847; (b) damages for 
wrongful pollution of the plaintiff company’s wells by the defendant company ; 
and (c) an injunction to restrain the defendant company from causing or 
suffering to flow into the wells of the plaintiff company any substance that 
would pollute the said wells. The defendants object to filing an affidavit of 
documents, relying on the rule that a defendant cannot be ordered to file an 
affidavit of documents in an action for penalties. The argument of counsel for 
the plaintiffs is that the so-called penalties with which the two statutes deal 
are not in their true sense penalties at all, but are in the nature of compensation. 
Alternatively, he says that, even if they are penalties in the true sense, there 
is no reason why the defendants should not file an affidavit of documents, so 
far, at any rate, as relates to the claims for damages and an injunction. 

hha regard to the first point, the Waterworks Clauses Act, 1847, s. 62, pro- 
vides : 

Every person making or supplying gas within the limits of the special Act who 
shall at any time cause or suffer to be brought or to flow into any stream, reservoir, 
aqueduct, or waterworks belonging to the undertakers, or into any drain communi- 
cating therewith, any washing or other substance which shall be produced in making 
or supplying gas, or who shall wilfully do any act connected with the making or 
supplying of gas whereby the water in any such stream, reservoir, aqueduct, or 
waterworks shall be fouled, shall forfeit to the undertakers for every such offence the 
sum of £200; and such penalty shall be recovered, with full costs of suit, in any of. 
the superior courts ; but such penalty shall not be recoverable unless it be sued for- 
during the continuance of the offence, or within six months after it has ceased. 


Section 63 provides : 

In addition to the said penalty of £200, and whether such penalty have been 

recovered or not, the person making or supplying gas as aforesaid shall forfeit to the 
undertakers the sum of £20, to be recovered in like manner, for each day during which 
such washing or substence shall be brought or shall flow as aforesaid, or during which 
the act shell continue by which such water is fouled, efter the expiration in either 
ease of 24 hours from the time when notice of the offence has been served on such 
person by the undertakers. 
Provisions in similar terms are to be found in the Gasworks Clauses Act, 
1847, ss. 21, 22, and 23 of which are for all purposes identical with ss. 62 and 
63 of the Waterworks Clauses Act, 1847. Those sections are put in the Acts 
for the protection of the undertakers. In the Gasworks Clauses Act, 1847, 
there is this very important additional section, s. 29, which provides : 

Nothing in this or the special Act contained shall prevent the undertakers from 
being liable to an indictment for nuisance, or to any other legal proceeding to which 
they may be liable, in consequence of making or supplying gas. 

We must assume for the purposes of this appeal that the statement of claim 
discloses the relief to which the plaintiffs are entitled, and on that footing 
they are entitled to penalties and to damages in addition. The question 
whether or not penalties of this description are to be regarded as pure penalties 
or as what is sometimes called compensation has been the subject of a number 
of cases. The leading case is Adams v. Batley (1) in which there was & claim 
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for penalties under the Dramatic Copyright Act, 1833, which bie a bes 
every infringement a sum of not less than 40s. might be recovere z “<5 e ae 
held, on the construction of the Act, that that was & sum to be awarde y ie i 
compensation and not by way of penalty in the sense of it being * a4 ' 
that case the words were ‘‘ an amount not less than 40s.,”’ and, there ore, 
think the court regarded that as meaning that in these matters it is bio 
difficult to assess the damage which a person may sustain by an ara 
of his copyright and, therefore, it should fix a sum which should, at any rate, 
be not less than 40s., although the plaintiff might be able to recover itt 
Conversely, in Saunders v. Wiel (2) (a case under the Patent and Trade Mar 
Act, 1883), the sum which had been fixed as a penalty was held to be a true 
penalty, and, indeed and in truth, it must depend on the construction as ; 
whole of the enactment under consideration to decide whether the sums 0 
moneys which are called “ penalties” therein are to be regarded as penalties 
in the punitive sense or merely as a method of assessing the compensation to 
which a person is entitled. It is material to observe that under the Gasworks 
Clauses Act, 1847, the liability of the gas company in any other legal 
proceedings to which they may become liable in making or supplying gas is 
expressly preserved, and, therefore, it is clear that under the Act there is 
imposed a liability to pay penalties and there is also preserved the liability 
to pay damages. That seems to me to be a sufficient reason for holding that 
the penalties in this case are penalties. Further, it is observable that in the 
Waterworks Clauses Act, 1847, and the Gasworks Clauses Act, 1847, a special 
period of limitation is provided for the recovery of the penalties, namely, six 
months, whereas damages can be recovered at any time permitted by the 
appropriate statute of limitations. I cannot overlook the fact that six months 
has long been the limitation for summary proceedings in criminal courts. _ Taking 
all these circumstances into consideration, I have come to the conclusion that 
the penalties in this case are penalties in the true sense of the word. 
Parliament has prescribed in the Waterworks Clauses Act, 1847, s. 62, for 
a fine of £200, whether the offence be serious or trivial, and by s. 63, in 
addition to a fine of £200, the sum of £20 for each day the offence is committed. 
We are bound to hold that those are penalties in the true sense of the word, 
and that this is an action for the recovery of penalties and not merely an action 
for the recovery of compensation. 

Counsel for the plaintiffs suggests secondly, that we should allow an 
affidavit of documents relating -to the other issues, the claim for damages and 
the claim for an injunction. In my opinion, that is not a thing that the court 
ought to do. It is clear, although three different remedies are sought, that 
there is only one real issue, and that issue is whether or not the defendants 
have fouled the water supply of the plaintiffs. It seems to me that it would 
be impossible for an affidavit of documents to be made which would relate 
to the claim for damages or the claim for an injunction and not to the cause 
of action for penalties. There seems to be authority on this point. In his 
judgment in Mexborough v. Whitwood Urban District Council (3) Currry, L.J., 
pointed out that in a case of this sort it was no use ordering an affidavit of 
documents when it could be seen at once that the defendant would claim 
exemption from disclosure on the ground that he was being sued for penalties. 
If he has a clear objection to the discovery and inspection of documents on 
the ground that they relate to that for which he is being sued for penalties it 
would be absurd to make an order saying: “Make your affidavit so far as 
it relates to the injunction and the damages, although in that affidavit you 
can claim that you are not bound to disclose the documents because it would 
affect you in your defence to the action for penalties.” The issue is the same. 
If he cannot be ordered to disclose any documents in the case on the ground 
that it is an action for penalties, it seems to me that it would be futile to order 
disclosure on the other part of the case. Therefore, I think that the judge 
was right and that this appeal fails. 


TUCKER, L.J.: I agree that on the true construction of ss. 62 and 63 
‘of the Waterworks Clauses Act, 1847, and ss. 21 and 23 of the Gasworks 
Clauses Act, 1847, the sums claimed in this action under those sections are 
in the nature of penalties. It is true that*they are penalties awarded to the 
person aggrieved, which is a matter to be taken into consideration, but, on 
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the other hand, they are sums of money fixed irres Lv’ 
spective of the nature and. 
eo of the offence committed, and they have to be read in conjunction with 
e Gasworks Clauses Act, 1847, s. 29, which preserves the right to the person 
aggrieved to recover damages which would otherwise be payable. I think that 
that is the proper construction to be put on these Acts, and, in so deciding 
I agree that the matter will remain entirely at large at the trial whether sums 
reeovered by way of penalty should or should not be taken in reduction of 
any damages which may be recovered. That part of the claim being a claim 
for penalties, it becomes necessary to consider whether in this particular case 
in the exercise of his discretion the judge should, or could, have made an order 
for discovery limited to those issues in the action which are not concerned 
with the claim for penalties. I agree that in this action it would be impossible 
to frame an order so limited, and, therefore, I think that this was not a case 
where the judge could be called on to exercise the discretion which he otherwise 
would have had in circumstances similar to the present. I agree that the 
appeal fails. 


JENKINS, J.: I agree. 
a Appeal dismissed. 
Solicitors : Claude Barker & Partners (for the plaintiffs); Simmons & 
Simmons (for the defendants). 
[Reported by C. N. Brattig, Esq., Barrister-at-Law.] 


Re CRAWSHAY, HORE-RUTHVEN AND ANOTHER v. 
PUBLIC TRUSTEE AND OTHERS. 


[Courr or AppEaL (Lord Greene, M.R., Cohen and Asquith, L.JJ.), 
November 25, 26, 27, 28, December 1, 19, 1947.] 


Wills—Construction—Legacy settled on daughter and her issue—Gift over if no 
child of daughter should attain 21—Codicil excluding issue of daughter by 
W. from any benefit under will—Daughter having no issue other than children 
iH, W.—Death of daughter leaving children who had attained 21—Effect of 
gift over. 

Powers—Fraudulent exercise—Special power of appointment among nephews and 
nieces—Power exercised in favour of a nephew—Agreement by appointee 
to benefit appointer’s children. 

By his will a testator settled a legacy on trust for his daughter, R., for 
life with remainder to her issue, with a proviso that, ‘‘ in case there should 
be no child” of R. who should attain 21, then on trust for such issue of 
her brothers and sister as she might by will appoint, and, in default of 
appointment, to be divided equally between all the children of her 
brothers and sister as should be living at her death. By a codicil, after 
reciting that R. was engaged to be married to A.W. and that he disapproved 
of the marriage, the testator declared “ that none of the children or issue ” 
of R. by A.W. “shall in any way take any share or interest whatsoever 
in the . . . trust funds . . . or any part thereof respectively under any 
of the trusts powers and provisions of my said will but my said will shall 
be read in all respects as if all and every the child children and issue ”’ 
of the intended marriage of R. and A.W. “had been expressly excluded 
by my said will from all benefits interest or right or participation what- 


soever in the said trust funds or any part thereof... . but nothing herein 
contained shall in anywise affect the right title or interest in or to the 
said trust funds... of any . . . children or issue” of R. ‘‘ by any other 


husband than” A.W., and in all other respects he thereby confirmed his 
will. R. died in 1943, having been married once only, i.e., to A.W. by 
whom she had two children who had attained 21. At the time of R.’s 
death, four of her nephews and nieces were alive, one of whom was J C. 
By his will one of R.’s brothers, W.T.C., (who died in 1918) gave certain 
property to J.C. on condition that he assigned for the benefit of R.’s issue 
any interest to which he might become entitled in the settled legacy under 
the testator’s will or the exercise of the power of appointment. This 
direction to assign was complied with by J.C. in 1919 to the knowledge 
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of R., and by her will, made in 1934, R. appointed the whole legacy to 
J.C., with the object of benefiting her own children. The questions to 
be determined were (i) whether, in the events that had happened, the 
legacy fell into the testator’s residue on R.’s death, and, if not, (1i) whether 
the power of appointment given to R. had been validly exercised by her 
by her will :— ee . 

Hep : (i) on the true construction of the will and codicil, the prov#so 
to the gift in favour of R. and her issue operated if there were no child 
of R. who fulfilled the conditions specified other than a child of R. by A.W., 
and, therefore, in the events that had happened, the trust funds did not 
fall into the testator’s residue, but became subject to the trusts declared 
by the will to take effect on failure of the trust thereby declared in favour 
of R.’s issue not being issue of her marriage to A.W. 

(ii) since R. had appointed the whole fund to J.C. in the knowledge that 
he had already purported to assign to non-objects anything to which he 
might become entitled under an exercise of the power, the appointment 
was invalid as a fraud on the power. ‘ 

Observations of P. O. Lawrence, J., in Re Wright ([1920] 1 Ch. 108, 
117) approved. ; 

Dictum of Lorp ParKER or WappiIneToN in Vatcher v. Paull ({1915] 
A.C. 372, 378) applied. 

Decision of Vatsry, J. ({1947] 1 All E.R. 643) affirmed. 

[As to CoNSTRUCTION WHERE WiLL AmBiauous, see HALSBURY, Hailsham 
Edn., Vol. 34, pp. 209, 210, para. 265; and ror Cases, see DIGEST, Vol. 44, pp. 
558-560, Nos. 3747-3767. 

As T0 APPLICATION OF GIFT OVER TO OmITTED Events, see HALSBURY, 
Hailsham Edn., Vol. 34, pp. 382, 383, para. 428; and ror Cass, see DIGEST, Vol. 
44, pp. 1172-1174, Nos. 10148-10156. 

As To FRAUDULENT APPOINTMENTS, see HALSBURY, Hailsham Edn., Vol. 25, 
RP. 581-585, paras. 1033-1035; and ror Casrs, see DIGEST, Vol. 37, pp. 504-515, 

os. 972-1066.) 

Cases referred to : 

(1) Doe d. Hearle v. Hicks, (1832), 8 Bing. 475; 6 Bli. N.S. 37; 1 Cl. & Fin. 20; 
1 Moo. & S. 759; affg. S.C. sub nom. Hicks v. Doe d. Hearle, (1827), 1 Y. 
& J. 470; 44 Digest 337, 1671. 

(2) Re Nicholson’s Settlement, Molony v. Nicholson, [1938] 3 All E.R. 532; [1939] 
Ch. 11; 107 L.J.Ch: 338; 159 L.T. 314; Digest Supp. 

(3) Re Wright, Hegan v. Bloor, [1920] 1 Ch. 108; 88 L.J.Ch. 452; 121 L.T. 549; 
37 Digest 453, 556. 

(4) estes Ye Paull, [1915] A.C. 372; 84 L.J.P.C. 86; 112 L.T. 737; 37 Digest 

, 865. ; 

(5) Re Marsden’s Trust, (1859), 4 Drew. 594; 28 L.J.Ch. 906; 33 L.T.O.S. 217; 
37 Digest 513, 1048. 

(6) Roach v. Trood, (1876), 3 Ch.D. 429; 34 L.T. 105; 37 Digest 491, 855. 

(7) Re Crawshay, Crawshay v. Crawshay, (1890), 43 Ch.D. 615; 59 L.J.Ch. 395; 
62 L.T. 489; 37 Digest 514, 1056. 

(8) Humphrey v. Olver, (1859), 28 L.J.Ch. 406; 33 L.T.O.S. 83; 37 Digest 515, 


(9) Re Brooks’ Seitlement Trusts, Lloyds Bank, Lid. v. Tillard, [1939] 3 All E.R. 
920; [1939] Ch. 993; 109 L.J.Ch. 28; 161 L.T. 158; Digest Supp. 


APPEAL by the defendant, J. W. L. Crawshay, from an order of Varsry, J., 
reported [1947] 1 All E.R. 643. 

By his will, made on June 24, 1877, the testator, Robert Thompson Crawshay, 
settled a legacy on trust for his daughter, Rose, with remainder to her issue, 
with a proviso that, in case there should be no child of Rose who should attain 
21, then on trust for such issue of her brothers and sister as she should by 
will appoint, and, in default of appointment, to be divided between all the 
children of her brothers and sister as should be living at her death. He gave 
his residuary estate to his three sons. By a codicil made on Nov. 14, 1877, 
the testator declared that none of the children or issue of Rose by one Williams 
(whom she was about to marry) should take any interest whatsoever under 
his will, but that the will should read in all respects as if all the children and 
issue of Rose and Mr. Williams had been expressly excluded by the will from 
all benefits or interest under the will, but the rights and interest of any child 
of Rose by any other husband than Mr, Williams were not to be affected, 
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and in all other respects the testator thereby confirmed his wi ied j 
1879. The daughter, Rose, who died on Sept. 16, 1943, apr oars evince ag 
to Mr. Williams, by whom she had two children who had attained 21., eke 
of her nephews and nieces were living at her death, but, by her will made 
on June 13, 1934, she appointed the whole legacy to her nephew Jack 
Crawshay (the appellant), who had, in 1919, executed a deed whereby he 
assigned for the benefit of Mrs. Williams’ issue any interest to which he might 
become entitled in the settled legacy under the testator’s will or the power of 
appointment. On a summons to determine (a) whether, on Mrs. Williams’ 
death, the legacy fell into the testator’s residue, and, if not, (b) whether the 
power of appointment given to Mrs. Williams under the testator’s will had 
been validly exercised by her by her will, Vaisry, J., held (a) that, on the 
true construction of the testator’s will and codicil and in the events that had 
happened, on Mrs. Williams’ death the legacy was held on the trusts declared 
by the will to take effect on failure of the trusts thereby declared in favour 
of her issue and did not fall into the testator’s residue; and (b) that, since 
Mrs. Williams had exercised the power in order to benefit her own children, 
the appointment in favour of her nephew, Jack Crawshay, failed as being a 
fraud on the power. From this decision Jack Crawshay appealed to the Court 
of Appeal, but his appeal was dismissed, on both points. The facts appear in 
the judgment of Lorp GREENE, M.R., on the first point and in the considered 
judgment of the court, delivered by CoHEn, L.J., on the second point. 


Monigomery White, K.C., and G. A. Rink for the appellant, J. W. L. 
Crawshay (the appointee). 

Droop for the trustees. 

CO. D. Myles for Mrs. Greener (a niece of Mrs. Williams). 

Geoffrey Cross for Mrs. Spiller (another niece). 

Mumford for the Public Trustee, Eliot Crawshay Williams and George 
Bransby Williams. 

Ungoed-Thomas, K.C., for the personal representatives of Leslie Crawshay 
Williams. 

Cur. adv. vult. 
Nov. 27. The following judgments were delivered on the first question. 


LORD GREENE, M.R.: The first point that arises in this appeal has 
been conveniently argued first, and, as it is an isolated point the decision of 
which will affect the subsequent course of the argument, it is convenient if 
we dispose of it at once. 

It arises under the will and codicil of the testator, Robert Thompson 
Crawshay, in relation to a settled legacy of £100,000 which he bequeathed in 
favour of his daughter, Rose Harriette Crawshay, as she was at the date of the 
will, and her issue. Shortly stated, the trusts in the will in relation to that 
legacy were for the daughter, Rose Harriette, for life and after her death for 
her issue as she might appoint by deed or will, and in default of appointment 
in trust for all her children who being sons or a son should attain 21 or being 
daughters or a daughter should attain that age or marry under that age with 
the consent of their or her parents or guardian. Then comes in the form of a 
proviso a gift of a power of appointment to Rose Harriette among her nephews 
and nieces in the event there stated. The testator made codicils to his will. 
The only one with which we are concerned is dated Nov. 14, 1877. Between 
that time and the date of the will, the daughter, Rose Harriette, had become 
engaged to be married to one Arthur Williams, and the testator in this codicil 
states his disapproval of that marriage and that he did not “ wish any child 
or issue thereof to have any benefit or interest of or in either of the said trust 
fund{s] bequeathed by my will as aforesaid.’”’ There then follows a paragraph 
which, in effect, excludes the children of a marriage to Mr. Williams from any 
benefits in the legacies, but preserves the right of any children or issue of Rose 
by any other husband. ; 

Under the will any child of Rose Harriette by any marriage could become 
a beneficiary. The word “child” in the will means any child in the order of 
nature. No class of child is excluded from the beneficial gift. ‘The proviso to 
which I have referred. is in these words : 

Provided always and 1 hereby declare that in case there should be no child of my 
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said daughter Rose Harriette Crawshay who being a son shall live to attain the age 
of 21 years or being a deughter shall live to attain that age or be married my said 
trustees or trustee shall from and after the death of the said Rose Harriette Crawshay 
or such default or failure of her issue as aforesaid (whichever shall last happen) stand 
and be possessed of the said sum of £100,000 consolidated bank annuities or so much 
thereof as shall not have become vested in any child or issue of the said Rose 
Harriette Crawshay under the power of appointment in that behalf hereinbefore 
contained upon such trusts for the benefit of all or any of the children or issue who 
may be living at the time of her decease of her brothers and sister [as she might by 
will appoint]. 

I need not read the exact words of the power of appointment. The word 
“child ” in that proviso appears in reference to Rose Harriette twice. In each 
case it covers the entire class of her children. No part of the class of her 
children is excluded in the use of the word “child” on either of the two 
occasions on which it is used. In the codicil, after reciting his objection to 
Mr. Williams and his desire that the issue of that marriage should not take 
an interest, the testator carries out his desire in these words : 

Now I hereby declare that none of the children or issue of my said daughter Rose 
Harriette Crawshay by the said Arthur Williams shell in any way take any share or 
interest whatsoever in the said trust funds or either of them or any part thereof 
respectively under any of the trusts powers and provisions of my said will but my 
said will shall be read in all respects as if all and every the child children and issue of 
the said intended marriage of my said daughter Rose Harriette Crawshay with the 
said Arthur Williams had been expressly excluded by my said will from all benefits 
interest’ or right or participation whatsoever in the said trust funds or any part 
thereof respectively thereby given or by the exercise of any of the powers or provisions 
therein contained empowered to be given to the child children or issue of my said 
daughter Rose Harriette Crawshay but nothing herein contained shall in anywise 
affect the right title or interest in or to the said trust funds or any part thereof 
respectively of any child or children or issue of my said daughter Rose Harriette 
Crawshay by any other husband than the said Arthur Williams and in all other 
respects I hereby confirm my said will. 

The appellant, Jack Crawshay, to whose interest it is to displace Rose 
Harriette’s power of appointment in favour of her nephews and nieces and 
to cause the legacy to fall into residue, argues as follows. The codicil must 
not be read so as to alter the will more than is necessary. The codicil only 
directs that the children of the Williams marriage shall be excluded from any 
beneficial interest. Therefore, he says that there is no need to alter the proviso 
in the will, “that in case there should be no child of my said daughter Rose 
Harriette Crawshay who being a son shall live to attain the age of 21 years ...” 
There were children of the Williams marriage. They, in fact, attained 21. 
Therefore, the event contemplated in the proviso on which the power of 
appointment among nephews and nieces was to come into existence has never 
taken place. The argument on the other side is that the effect of the testator’s 
testamentary disposition is to produce a result which would not have been 
produced on the will as it originally stood, namely, that the proviso is to take 
effect in default of children of Rose capable of taking—i.e., non-Williams 
children. 

VaIsEY, J., rejected the argument now put forward by the appellant, and 
held, in effect, that the proviso must be read as referring to the event of a child 
pra of aoe an interest (7.¢., a non- Williams child) failing to live to attain 
Re ie he harracgenes plewee ae construction on the language by the fact 
eg brates ie aie me eG ey who on marriage under 21 would be entitled 
married with the ates aa f ‘i ey ieee Lee beng daughter who had 
ont a o Pigsenyy Be er parents or guardians, that condition in the 
the o ron of VAISEY j. Rigen eis ok atria oP ge ee ee * 
rea ee oh hs Scan, it should be inserted in the proviso, which would 
a in its reference to a daughter of Rose Harriette, ‘‘ being a daughter 

ive to attain that age or be married with the consent of her parents or 
Davy eee Sa Mea mistake which could be corrected, as he held, in 

e proviso, he found it easier to construe the isi i i : 
to that, for which the appellant now argues. Prov i ers ae 
Ps reagent ea a raped Manan ., and with the reasons that he gives 
eae SneGae honk at r to approac this question from rather a different 

gle, gsi with the same result. There are two documents to be 
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considered, the will and the codicil. We must construe the will, we must then 
construe the codicil, and, in so far as the codicil directs certain modifications 
to be effected in the will, those modifications must be made to ascertain the 
final testamentary wishes of the testator on this subject. As I have said, the 
will was perfectly simple. Every child of Rose by any marriage was a potential 
beneficiary and constituted a class, the failure of which was to bring into 
existence the power of appointment among nephews and nieces. The nephews 
and nieces, therefore, could only be cut out of an interest under the will by 
the acquisition of a vested interest by a member of that class of beneficiaries. 
The argument put forward on behalf of the appellant produces the result that 
the nephews and nieces would be deprived of any possible interest in the will 
by the attainment of the age of 21 of a different class altogether, namely, 
not a class of beneficiaries, but a class of people who are strangers to the will, 
t.e., the Williams children, who take no interest whatever under the will. 
Such a result would not square with the scheme of the will at all, and, although 
this is not by itself conclusive, the actual language of the codicil appears to 
me to put the matter beyond doubt. In the codicil the testator deprives the 
Williams children of any interest in his bounty and goes on to say : 


. . - but my said will shall be read in all respects as if all and every the child 
children and issue of the said intended marriage of my said daughter Rose Harriette 
Crawshay with the said Arthur Williams had been expressly excluded by my said 
will from all benefits interest or right or participation whatsoever .. . 


This is an instruction to put on to the will a construction different from that 
which it originally bore. This direction can usefully be carried out by taking 
a pen and writing in the alterations which are required to be written in. The 
effect will be to divide the children of Rose Harriette Crawshay into two classes, 
those who can take and those who cannot take. According to the argument 
on behalf of the appellant, that is as far as the codicil goes, but it appears to 
me that the directions in the codicil are not limited to that purely mechanical 
operation, but that any consequential alterations in the will must also be made. 
The effect of the codicil is: ‘‘ My will shall be read in all respects as though 
the children of Rose and Arthur Williams had been cut out.’’ What draftsman 
instructed to draw up a new will with those instructions in front of him would 
ever read them as not instructing him to make the consequential alteration 
in the words which introduce the power of appointment in favour of nephews 
and nieces ? If he did not do so, he would produce a will with a scheme in its 
nature fundamentally different from that of the original will. He would produce 
a@ will in which the word ‘ child ’’ was used in two senses, in one place in the 
sense of non-Williams children and in the other place, according to the 
argument for the appellant, as meaning any child—in other words, notwith- 
standing the direction in the codicil, the word ‘child at the proviso is to 
retain the meaning which it clearly had in the unaltered will which was contem- 
plating a totally different set of circumstances and class of beneficiaries. 
Putting it shortly, the effect of the codicil, in my opinion, 1s not to be cut 
short at the point of the beneficial interests, but is to be carried. to its logical 
and reasonable conclusion of making any consequential alterations in the will 
which are made necessary to preserve the logic of the will as it existed before 
the alteration, but altered to meet the new circumstances. To leave the will in a 
state in which the proviso does not dovetail conveniently into the beneficial 
interests would, it seems to me, be entirely to fail to carry out the instructions the 
testator has laid down in his codicil. In addition to excluding the children 
of the Williams marriage, he goes out of his way to include the children of 
any other marriage, and, his will is to be construed as though that had, been 
done. As a result of this,"it seems to me, the proviso to the will, as altered, 
by the codicil, should contain a reference to the fact that the testator ny : 
his beneficial gift excluded children of the Williams marriage, but inc ee 
d retained children of any other marriage. If that was inserted in the 
Seavie’ as I think it ought to be, I can have no doubt whatsoever that, as a 
= anhipsiag f truction of the proviso, the word “ child a must be construed, 
> 5c gage ho is one of the class of beneficiaries indicated. That, 
as meaning 6 child who ig on f reconciling the will and the codicil 
in my opinion, 1s the only reasonable way of reconciling the eee rat 
and carrying out the testator’s wishes, the testator having, by the codicil, 
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confirmed his will. In my view, that is a conclusive answer to the present 
appeal on this point. 

COHEN, L.J.: I agree. Despite able arguments addressed to us, I feel 
no doubt that the decision of the judge on this point was right. I agree with 
the MASTER OF THE ROLLs that, reading the will and codicil together, as we 
are bound to do, we must construe the proviso to the gift in favour of the 
daughter Rose and her issue as operating in case there should be no child who 
fulfils the conditions specified other than a child of Rose by Mr. Williams. 
True it is that the gift over in default of the issue of Rose is not expressly 
mentioned in the codicil, but the codicil directs that the will shall be read, 
in all respects as if all and every the children and issue of the intended marriage 
of his daughter Rose with Mr. Williams had been expressly excluded by his 
will from all benefits, interest, etc. I do not think we should be construing 
the will in all respects as if the particular category of children had been 
excluded if we treated the word “child”’ in the proviso as including a child 
by Mr. Williams. Counsel for the appellant said that, if we adopted our 
construction, we should be disregarding a principle.which he described as 
the principle in Doe d. Hearle v. Hicks (1) and took from HAWKINS ON WILLs, 
8rd ed., p. 9. That principle is this : 

It is a general principle to construe a codicil so as to interfere as little as may be 
with the dispositions of the will . . . 

The particular words he relied on were these (ibid., 10) : 

If such devise in the will is clear, it is incumbent on those who contend it is not to 
take effect by reason of a revocation in the codicil, to show that the intention to revoke 
is equally clear and free from doubt as the original intention to devise ; for if there 
is only a reasonable doubt whether the clause of revocation was intended to include 
the particular devise, then such devise ought undoubtedly to stand. 


We are not here, of course, concerned with the question of revocation, but I 
will assume, without deciding, that the principle applies to the question of 
a modification of a gift over and that we must find an intention to modify 
that gift as clear and free from doubt as the original gift was. I think that 
in this case we have a perfectly plain expression of such an intention, and 
for that purpose I adopt the observations of the MAsTER oF THE Rorzs 
I think, in considering what the intention of the codicil was, it is not irrelevant 
6 note that any other construction implies a purely capricious intention on 
- the part of the testator. Adopting the construction which the MASTER OF THE 
ROLLs has adopted, the will and codicil, read together, as they must be, are 
consistent throughout. Adopting the contention for which counsel for the 
appellant contended, it seems to me we have an intention which it is impossible 
to imagine that any sane testator could have adopted. Counsel for the appellant 
asked us to assume that the point was not present to the testator’s mind, but 
I see no reason to make any such assumption. It is true that he summarises 
the gift of Rose’s share and does not set out the provisions which are to o rath 
in default of her issue, but I do not think we should be justified in peste 
that he was not perfectly familiar with these provisions and had them in ae: 
These reasons are sufficient to dispose of the case. They are not exactly th ' 
grounds on which Vatsry, J., decided it, but I must not be taken to vif : 
from VAISEY, J . Had it been necessary, I should, I think, have been pre Sod 
to adopt his judgment as the basis of my decision. Counsel for the ‘ aller 
admitted that the proviso in the original will must be construed an if th 
words “or marry with the consent of her parents or parent or guardian = 
guardian for the time being’ had been included in the proviso in ar ne 
So read, the proviso would have been, I think, indistinguishable 4 3 ake 
proviso included in the gift over relating to the £100,000 fund er aie f : 
the son, Robert. There are other provisions of a sinilar eae Baye 
pemee yiees ie edie was called. The first was in relate a 
A und fo : 
Ree pacreniahhs _ ichard There the language used was different. The 
. in default or failure of such iss i i 7 ; 
as aforesaid my said son Richard ee Craig nation eee eae 
appointment over the said legacy the trusts whereof are lastly Harem hats Sele 
There it is true that the phrase is “ such issue,” and counsel for the PER 
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said that when the testator intended to refer to “such issue’ he knew how 
to do so, but I think the explanation of that is that which the MasTer oF 
THE ROLis gave in the course of the argument, namely, that the altered 
phraseology was used because he was dealing with trusts by reference and 
not with original trusts. The second provision was that with regard to what 
was to happen to the legacies in favour of Robert and his issue and Richard 
and his issue in the event of the total failure of all the trusts relating to both 
those legacies. There the phrase used was : 


- if my said sons Robert Thompson Crawshay and Richard Frederick Crawshay 
and my said daughter Henrietta Louise Ralston shall all die without having any child 


or issue who shall become absolutely entitled under or by virtue of the trusts and 
provisions aforesaid .. . 


This language put the matter beyond any possible doubt, but I think the 
reason for the difference in the language of the two provisions is that in the 
later one the testator was dealing with a situation in which there must have 
been a complete failure both under powers of appointment and under the 
trusts in default of appointment, whereas, when he is dealing with the gift 
in favour of Robert and his issue and the gift in favour of Rose and her issue, 
he is dealing only with what is to happen in the event of failure of issue taking 
under the trust in default of exercise of the power, because he goes on to 
make it clear that he is there only dealing with what has not been validly 
appointed. I think it is fairly plain from the will as a whole that, as the judge 
said, although he has chosen to set it out in more full language, the proviso 
and declaration, according to the proper terms and meaning of the will alone, 
does and can mean in each case no more than failing the operation of the 
preceding trust. If that be the right view, as I agree with the judge in thinking 
it was, it seems to me that, so far as the question of construction is concerned, 
on this ground also Jack Crawshay fails in the case he has sought to make 
before us. 


ASQUITH, L.J.: I agree. 


Nov. 28; Dec. 1. The court heard argument on the second question. 
Cur. adv. vult. 


Dec. 19. The following judgment of the court was read. 


COHEN, L.J.: We have already expressed our agreement with the 
decision of Vaisry, J., that the funds representing the legacy of £100,000 
consols settled by the will and first codicil of Robert Thompson Crawshay 
the elder (hereinafter called the first testator) on his daughter Rose (after- 
wards Mrs. Williams) for life did not at her death fall into the first testator’s 
residue, but became subject to the trusts declared by such will to take effect 
on failure of the trust thereby declared in favour of her issue (not being issue 
of her marriage to Mr. Williams). The effect of this decision is that the fund 
in question was, in the event which happened, held on trust for the benefit of 
all or any of the children who might be living at the time of Mrs. Williams 
death of her brothers and sister and in such proportions and subject to such 
conditions and provisions as she, Mrs. Williams, should by will appoint, but 
that, in the event of her not exercising such power, the fund was divisible 
equally between all such children of her brothers and sister as should be living 
at her death. Mrs. Williams, by her will dated June 13, 1934, exercised or 
purported to exercise the before-mentioned power by appointing the whole 
of the fund to her nephew, the appellant, Jack Crawshay, @ son of one of her 
brothers, and the question which we’ have now to decide is whether VAISEY, A 
was right in holding that that appointment was invalid as a fraud on the power 
and that the settled fund passed in default of appointment to the appellant, 
Jack Crawshay, the plaintiff, Richard Oakes Crawshay, the defendant, Mrs. 
Greener, and the defendant, Mrs. Spiller, in equal shares as the only nephews 
and. nieces of the first testator living at the time of Mrs. Williams’ death on 
tion is not an easy one to answer, but we have been much. res nee 
by the able arguments of counsel for the various parties, and, in particular, 
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by the fact that counsel for the appellant found himself able to accept six out 
of the seven propositions of law advanced by counsel for Mrs. Greener. 
These six propositions are directed to the second type of power referred to 
[in the judgment of the court delivered by CLauson, L.J. ({1938] 3 All E.R. 
534)] in Re Nicholson’s Settlement, Molony v. Nicholson (2), namely : 

. . » powers for an appointor to select and define the beneficial interests inter se 
of the several members of a class of beneficiaries or their issue in a fund which 
(subject to the oxercise of the power . . .) is to pass in defined proportions to some 
or all of the members of the class. 


The six propositions are as follows: (i) One case of a fraud on a power is where 
the donee of a special power of appointment makes an appointment intended, 
to benefit some person not an object of the power. (ii) To establish a fraud 
on a power it is not necessary to prove a bargain between the donee of the 
power and the appointee. (ili) What the court looks to is the intention or 
purpose of the appointor in making the appointment. (iv) It is not necessary 
that (a) the appointee should be a party to or know of the corrupt intention 
or purpose, or (6) that the purpose should, in fact, take effect. (v) The relevant 
date as at which the intention of the appointor has to be ascertained is the 
date of the exercise of the power. (vi) Evidence is admissible as to the state 
of mind of the appointor, including statements by the appointor which go to 
show his or her state of mind at the material date. Such statements may be 
material though they are not contemporaneous with the date of exercise of 
the power. 

These propositions are based on observations of P. O. LAWRENCE, J. ({1920] 
1 Ch. 117) in Re Wright, Hegan v. Bloor (3). We respectfully agree with those 
observations. We would add that the second proposition is founded on the 
observations of LorD PARKER OF WaDDINGTON ([1915] A.C. 378) in the Privy 
Council in Vatcher v. Paull (4), which were cited by Vasey, J. ({1947] 1 All 
E.R. 648) in the court below, namely : 

- + . & bargain is not essential. It is enough that the appointor’s purpose and 
intention is to secure a benefit for himself, or some other person not an object of the 
power. 


A difficulty, however, arises in determining what, short of a bargain, establishes 
such purpose and intention. On the one hand, if the appointor appoints to 
an object of the power, hoping that the appointee will so dispose of the 
appointed property as to benefit a non-object, but intending to benefit the 
object whatever disposition he may make of the appointed property, the 
appointment will be valid, but, if he makes the appointment to an object 
with the belief that the object will be subject to strong moral suasion to benefit 
a non-object, which suasion the object would, in the appointor’s opinion, be 
unable to resist, the appointment would, we think, be invalid as a fraud on 
the power. Re Marsden’s Trust (5), where the testatrix, desiring to benefit 
her husband who was not an object of the power, appointed to her daughter, 
believing that her husband could bring effective pressure on the daughter to 
give effect to her mother’s desire, is a case on this side of the line. We would 
add that Re Marsden’s Trust (5) was approved, by this court in Re Nicholson’s 
Settlement (2). Roach v. Trood (6) is a case on the other side of the line. The 
facts of that case are complicated and we need not set them out in full. It is 
sufficient to observe that the main point alleged against the validity of the 
exercise of the power was an intention to benefit the appointor himself and 
this intention was negatived on the facts. The effect of the transaction as 
carried out may have been to benefit other non-objects of the power, but their 
Lordships disposed, of this objection by saying (3 Ch. D. 443) : 


_ : + + nor is there anything in the evidence, to indicate that it was made with the 
intention of benefiting [the appointor] or that it was other than part of a fair and 
reasonable division of a father’s property amongst his children. 


Re Crawshay, Crawshay v. Crawshay (7) is the strongest case in his favour 
to which counsel for the appellant was able to refer us. In that case a testator, 
having power to appoint among his children a sum of £35,000, appointed 
£10,000, part of that sum, to a daughter, not absolutely, but subject to a 
direction that the amount should be paid to the trustees of a legacy settled 
by his will on trust for the daughter for her life with remainder to her issue, 


C 
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Being aware or suspecting that this appointment was open i 
appointed that, if objection should be kan to it, the said cae af "£16,000 
should go and belong to his son Robert ‘but who will I am assured. settle 
the same voluntarily in the manner in which I have attempted to settle the 
same as aforesaid so as thereby to carry Out my wishes.’’ The son executed 
a declaration of trust in accordance with his father’s wishes. There was no 
evidence (other than the will itself) of any bargain between the son and the 
testator that the son would settle the £10,000. Nortu, J., upheld the 
appointment in favour of the son. The gist of his decision is to be found in 
& passage from his judgment where he said (43 Ch.D. 624, 625) : 


If the words mean “ as he assures me,” that is, if they show that there was a i 
between the two, that, though this fund was iver. to Robert absolutely cera 
statement that he might settle it voluntarily if he chose to do so, he had really 
bound himself to settle it according to the testator’s wishes, then, in my opinion 
the appointment would be void. But if, on the other hand, the fund is really given, 
as it purports to be, to Robert absolutely, not subject to any trust, but that he might 
do what he liked with it, and if the word “ voluntarily ” is truly used, then, if he does 
settle it as the testator says he should like him to do, and as he endeavoured to do 
himself, that would be an entirely voluntary ect on Robert’s part, and the 
appointment to him would be valid. There is no evidence of any conversation, or 
arrangement, or bargain, or even of any understanding between the father and son, 
or that the son had any knowledge thet there was any such provision in the will, 
before the will was opened efter the testator’s death and the contents made known 
to the family ; and, even if the son did know of the provisions in the will before the 
testator’s death, yet, unless it was made known to him under circumstances which 
showed that he had accepted a trust, and had bound himself to carry out his father’s 
wishes, I do not think his knowledge would make the gift invalid. 


Nortu, J., referred to Re Marsden’s Trust (5) and distinguished that decision 
on the ground that in the case before him there was no “element even of 
suspicion, or, indeed, anything which is not to be found in the will itself.” 
It may be that, had Re Crawshay (7) come before us for decision, we should 
have reached a different conclusion from that of the judge, but it is not 
necessary for us expressly to overrule Re Crawshay (7), since it is plainly 
distinguishable on fact from the present case. 

Counsel for Mrs. Greener advanced a seventh proposition, which was as 
follows: ‘If a corrupt intention is shown ever to have been entertained, the 
burden of proving that it was abandoned previously to the execution of the 
power lies upon those who support the appointment.’’ Counsel for the appellant 
admitted that the pre-existing intention was evidence, and in some cases 
cogent evidence, of the intention at the date of the exercise of the power, 
but submitted that there was in this court no question of onus. The court 
must reach a decision on the evidence as a whole unbiassed by any consideration 
of alleged onus. This seventh proposition of counsel for Mrs. Greener was 
also based on Re Wright (3), but on this point P. O. LAwrence, J., based 
himself ([{1920] 1 Ch. 120) on a decision of this court in Humphrey v. Olver (8). 
It is to be observed, however, that in Humphrey v. Olver (8) only TuRNER, L.J., 
based his decision on the question of onus (28 L.J.Ch. 410). Kyicut Bruce, 
L.J., reached his conclusion on the evidence as a whole. We prefer this method 
of approach, recognising that the cogency of the inference drawn from the 
proof of intention must largely depend on the length of the period that elapses 
between the date as at which the intention is proved and the date on which 
the power is exercised and on what has happened in the meanwhile. 

That being the state of the law, it becomes necessary to consider the history 
of the matter from the time of the first testator’s death, in so far as that history 
throws light on the intention of Mrs. Williams when she exercised the power 
of appointment in her 1934 will. As Vaisry, J., points out, the underlying 
fact has been the very natural resentment felt by Mrs. Williams against the 
provisions in the codicil to the will of the first testator, excluding her issue by 
Mr. Williams from taking any benefit under that will. Those provisions were 
disapproved equally by her three brothers and by a dced dated June 23, 1887, 
(hereinafter called the 1887 deed) they did their best to put the matter right 
by assigning to the then trustees of the first testator’s will all the share or shares 
to which, as the residuary legatees under the first testator's will, they then 
were, or they or their representatives might thereafter become, entitled 
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expectant on the death of their sister, Mrs. Williams, in the settled legacy 
or the funds representing the same, on certain trusts for the benefit of the 
issue of Mr. and Mrs. Williams. We pass now to 1907. In that year Mrs. 
Williams was minded to make a codicil to her will and her solicitors, Messrs. 
Lawrence, Graham & Co., took the opinion of eminent counsel as to her 
position in relation to the legacy settled on her and her issue by the will of 
the first testator. Among the questions put to counsel in those instructions 
were the following : 

(1) Whether or not, as Mr. and Mrs. Williams have children who have attained 

21, the ultimate trusts in respect of the legacy after Mrs. Williams’ death fail, so that 
the legacy then falls into residue and the assignment of June 23, 1887, is effectual. 
(2) If not, or if the point is at all doubtful, whether Mrs. Williams can properly make 
an appointment by codicil of the whole fund in favour of one of her nephews and 
nieces (say Mr. Richard Crawshay’s eldest daughter), reciting the doubt (if possible 
as though it were only scarcely arguable and not as though there were anything in it), 
and either in such codicil or by a separate paper to be opened after Mrs. Williams’ death 
and without any present communication express to the appointee her hope that 
she (the appointee) will in honour hand over the legacy to Mrs. Williams’ two sons 
or the trustees of the assignment of June 23, 1887. 
Counsel answered those questions as follows. First, he advised that the gift 
over in default of Mrs. Williams’ issue contained in the provisions affecting 
the said settled legacy failed and after her death, unless she were to have 
further issue of a husband other than Mr. Williams, the said legacy would 
fall into residue and thus become subject to the deed of 1887. He advised, 
however, that it would be wise to regard the point as a doubtful one and he 
further advised as follows : 

I think that an appointment by Mrs. Williams in favour of one of her nephews 
and nieces would not be a fraud on the power provided there is not antecedent 
arrangement or bargain between Mrs. Williams and the appointee as to the manner 
in which the appointed fund is to be dealt with: Re Crawshay (7). The expression 
of Mrs. Williams’ wishes might be contained in the codicil itself (see the last cited 
case) or in a separate paper. I think it would be better if it were contained in a separate 
paper to be opened after Mrs. Williams’ death and no communication on the subject 
should be made to the appointee during Mrs. Williams’ lifetime. 


Counsel settled the draft codicil and a copy of that draft was before us. From 
this draft it appeared that the selection of the nephew or niece to receive the 
benefit of the appointment was a matter on which the testatrix changed her 
mind with some frequency. There also appeared on the draft the following 
marginal note : 


It would be better to select a nephew, as, if the appointee is a niece, the appointed 
fund might on her marriage be caught by a covenant in her settlement to settle after- 
acquired property. But, of course, if a female appointee marries, a new codicil could 
always be made. : 


On May 1, 1907, Mrs. Williams executed the codicil in the terms of the draft 
settled by counsel, the appointment being in favour of Jack Crawshay, who 
was then aged about 13 years. Having regard to the opinion of counsel and 
to the marginal note, there can be no doubt that the testatrix executed the 
codicil in the hope that Jack Crawshay would hand the said legacy over to 
her issue by Mr. Williams. Whether that hope was something more than a 
hope and amounted to the conviction that, having regard to the terms of the 
1887 deed and to the known views of her brothers, the pressure on Jack 
Crawshay would be such that he would be unable to resist it and would hand 
over the legacy to her children by Mr. Williams, may be open to argument 
though, if it were necessary, we should be prepared to hold that had th 
matter rested on the 1907 codicil, the case fell within the prinejy le of Re 
Marsden’s Trust (5). The matter does not, however, rest there. 5 : 

On Jan. 8, 1910, Mrs. Williams executed a new will containing a similar 
appointment to that which was contained in the 1907 codicil ead two dag 


later she wrote a letter addressed to the : : . 
following terms : e appellant, Jack Crawshay, in the 


My dear Jack, You will not, I am sure, misundersta 

; ick, t, : ; nd what I hav > wi . . 
to the disposition of money in my will. It is scarcely to be smiaghind WHE act beta. : 
will arise that would possibly deprive your cousins Eliot and Leslie of re roar 
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inheritance, and I have only exercised my power of appointment under your grand- 
father’s will in case by any possibility any difficulty should arise, and must in that 
event trust to your honour that reparation should be made. In case you may not 
know, it was decided by your father’s and uncles’ lawyers, that, in consequence of 
the codicil to your grandfather’s will, the £100,000 he left to me came to them at my 
death, and they were honourable, kind, and just enough, to give up all right to it 
so that there can hardly be any question of claim on the part of anyone, in tho matter, 
except the rightful inheritors, Eliot and Leslie. I have not, dear Jack, as yet seen 
very much of you; before this letter reaches you we may be better acquainted. In 
any case I trust the transaction may not cause you any trouble or bother and that 
these few words from one then no longer here may not impose a very painful duty 
and that you will not regard unkindly, Your affectionate aunt, Rose Williams. 


This letter was not sent to the appellant, and it may be that the original 
intention that it should be handed to him after Mrs. Williams’ death was 
abandoned, but the fact that it was written with that intention leads, in our 
view, to the conclusion that the appointee was intended to be subject to such 
strong moral suasion that, if the matter had to be tested in relation to the 
state of affairs prevailing in January, 1910, the appointment would be invalid 
as a fraud on the power. 

One event of importance had taken place before Mrs. Williams made her 
1910 will, but there is no evidence to show that Mrs. Williams was aware of 
that event. On July 11, 1907, her brother, William Thompson Crawshay 
(hereinafter referred to 4s the second testator), made his will. By cl. 10 thereof 
he devised certain real estates to the following uses (so far as material), that 
is to say, to the use of trustees for a term of 1,000 years to commence from 
his death, and, subject thereto and to certain intermediate uses, all of which 
have failed or determined, to the use of the appellant, Jack Crawshay, in fee 
simple. By cl. 13 of the said will the trusts of the said term of 1,000 years 
were declared. These included a trust that, if the 1887 deed should for any 
reason fail to take effect (as, in fact, having regard to our decision on the 
construction, it has) the trustees should immediately after the death of the 
survivor of the persons therein named, that is to say (in the events which 
happened) of Mrs. Williams herself, raise by mortgage of the said premises 
or any part thereof such a sum as should be equivalent to the value at such 
death of the investments representing the said settled legacy, less such share 
or interest therein as should have been previously assigned to the trustees of 
the 1887 deed by Jack Crawshay, pursuant to the provisions thereinafter 
contained, with interest from the death of Mrs. Williams as therein mentioned, 
and should stand possessed of the said sum and interest on the trusts which 
would have been subsisting under the 1887 deed with respect to the said funds 
if the 1887 deed had taken effect. By cl. 15 of his will the second testator, in 
effect and so far as material, declared that Jack Crawshay should within 
six calendar months from his coming of age or the second testator’s subsequent 
death assign to the satisfaction of the trustees of such will any share or 
interest to which he might be or become entitled in the said settled legacy 
under the will of the first testator or the exercise of any power of appointment 
therein contained to the trustees of the 1887 deed on the trusts of the 1887 
deed as though the same were effectual, with a further provision that, in case 
the appellant, Jack Crawshay, should refuse or neglect to execute such 
assignment, his estate in the devised premises should determine and become 
void. The second testator died on Sept. 25, 1918, and his will with certain 
codicils thereto was proved on Feb. 18, 1919. Jack Crawshay was born on 
Sept. 10, 1894, and, therefore, attained his majority on Sept. 9, 1915. By a 
deed dated Feb. 3, 1919 (i.e., within the prescribed period of six months after 
the death of the second testator) and hereinafter referred to as the 1919 deed, 
and made between Jack Crawshay, of the first part, the trustees of the second 
testator’s will, of the second part, and the trustees of the 1887 deed, of the 
third part, Jack Crawshay assigned to the parties thereto of the third part 
all the share or interest, whether vested or contingent, to which he then was, 
or might become, entitled of and in the said settled legacy and investments 
under the first testator’s will, or the exercise of’ any power of appointment 
therein contained, on the trusts and subject to the powers and provisions which 
under the 1887 deed or any exercise of any powers therein contained eat 
then be subsisting or capable of taking effect with respect to the same if the 
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assignment made by the 1887 deed had been effectual. In so far as the 1919 
deed purported to effect an assignment of any interest taken by the appellant 
under an appointment by Mrs. Williams, it may have been ineffective since it 
was an assignment of an expectancy : see Re Brooks’ Settlement Trusts, Lloyds 
Bank, Ltd. v. Tillard (9). There can, we think, however, be no doubt that it 
was intended as an effective assignment of that interest. 

The instructions to prepare the 1919 deed were given by Messrs. Lawrence, 
Graham & Co. as solicitors for the executors of the second testator and for 
the trustees of the 1887 deed. When the case was before VaisEy, J., he was 
left under the impression that Messrs. Lawrence, Graham & Co. were acting 
also for Jack Crawshay, but there was evidence before us negativing that 
impression and showing that he was independently represented. The importance 
of this fact was that (a) the instructions given to counsel to settle the 1919 
deed, contained the following passage : 

Mrs. Williams is still living and you are also requested to consider whether any 
alteration in her will dealing with this subject is desirable under the present circum- 
stances. ‘ 

(b) counsel’s opinion indorsed on those instructions contained the following 
passage : 

In my opinion, no alteration in Mrs. Williams’ will is necessary, but if she has, as 
suggested in my opinion of Mar. 18, 1907, expressed any wish as regards the fund 
applied by her to Mr. Jack Crawshay in a separate paper such paper should now be 
destroyed. 


Acting on the basis that the instructions (which were accompanied by a copy 
of the instructions to settle the 1907 codicil) had been given on behalf of 
Jack Crawshay, VaIsEy, J., drew the inference that his recollection was at 
fault when he said he was at no time aware that Mrs. Williams had made or 
would make an appointment in his favour. This inference is, of course, not 
justified on the further evidence before us. The instructions in question, how- 
ever, make one thing plain. They must have been given on behalf of Mrs. 
Williams, or at least she must have been informed of their content and of 
the advice of counsel indorsed thereon, when she made any testamentary 
disposition later in date than 1919. This is supported by the affidavit of 
Mr. Henry Graham filed on Dec. 5, 1946. He was not a partner in the firm 
in 1919, but he says : 


I believe that his (counsel’s) advice was communicated verbally to Mrs. Williams 
by my firm though I have no evidence of it. 


More important confirmation is to be found in the letter written by the firm 
to Mrs. Williams on Apr. 10, 1919, which is in the following terms : 


I am preparing a draft of a new will for you in accordance with your recent letters, 
and will forward it to you to go through as soon as it is ready. You will remember 
that there has always been a question whether it was competent for your three brothers 
to secure the consols legacy under your father’s will to your sons after your death 
although they did all they could for the purpose by signing a settlement in 1887. 
Mr. Williem Crawshay in his will has arranged for the money being provided out of 
his estate after Mrs. Crawshay’s death should the settlement of 1887 prove to be 
ineffectual, and his will further provides that Mr. Jack Crawshay, (who would be 
one of those to benefit if the deed of 1887 is not effectual) should as a condition of 
taking any interest under his will confirm the settlement of 1887 so far as he is 
concerned: This Mr. Jack Crawshay has done. It will, however, still be necessary 


to retain in your new will the provisions on the subject whi i i 
eee tt p ubject which were inserted in your 


We think that when, in 1920, Mrs. Williams executed a new will containing 
provisions in all material respects identical with those contained in the 1907 
codicil, the inference is inevitable that she did so because she believed that 
under the 1919 deed anything she appointed to Jack Crawshay would go to 
her children by Mr. Williams under the deed of 1887. If this be so, it is 
roy rem eo in view of the decision in Re Brooks Settlement 

rus, , the eed may have been ineffective to h 
es under an exercise of the power. cont Tee oem 

ounsel for the appellant, however says that at that date, or 
» ho ’ » or, at a . 
when she made her next will in 1922, she knew that the trustees of the will 
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of the second testator had retained sufficient of his estate to secur 
trustees of the 1887 deed, and, therefore, to her children, the cola 4 <i 
death of the investments represented by the settled legacy. This being so 
he argues that she cannot possibly have made the appointment in her 1922 
will or in any subsequent will, including the vital will of 1934, with a view to 
benefiting her children, but must have done so to benefit Jack Crawshay by 
relieving the estate devised to him by the will of the second testator from 
the burden of the 1,000 years term. We are unable to accede to this argument. 
Looking at the evidence as a whole, and, in particular, at the instructions to 
counsel to settle the 1919 deed, his opinion indorsed thereon, and the letter 
written by Messrs. Lawrence, Graham & Co. to Mrs. Williams on Apr. 16, 
1919, we think that the inference is inevitable that the appointments there- 
after made in favour of Jack Crawshay were made to make assurance doubly 
sure, that is, to ensure that the settled legacy passed to the trustees of the 
1887 deed pursuant to the 1919 deed. If this be the true view, the case falls 
clearly within the principle laid down by Lorp ParkKEeR or WapDINGTON in 
Vatcher v. Paull (4). Indeed, it might be said that the case was stronger than 
if it rested on a mere agreement between the appointor and appointee, since 
the appointee had already purported to assign to non-objects anything to 
which he might become entitled under an exercise of the power. For these 
reasons, we are of opinion that the decision of Vaisry, J., was right in every 
particular and ought to be affirmed. 

Appeal dismissed. Appellant to pay the costs of all parties, the trustees to 
have costs as between solicitor and client out of the trust fund in so far as a party 
and party order for their costs against the appellant would not indemnify them 
in respect of their solicitor and client costs. 

Solicitors: Gilbert Samuel & Co. (for the appellant) ; Lawrence, Graham & 
Co.; Wellington Taylor & Sons; Farrer & Co. 

[Reported by F. Guttman, Esq., Barrister-at-Law.] 


BROWNSWORD v. LEY’S MALLEABLE CASTING CO., LTD. 

[Court or AppEAL (Lord Greene, M.R., Bucknill and Asquith, L.JJ.), 
December 15, 16, 1947.]} 

Workmen’s Compensation—Silicosis—Application of scheme—Matters for con- 
sideration—Authorisation by employers of process emvployed—Whether work- 
man employed in the process—Various Industries (Silicosis) Scheme, 1931 
(S.R. & O., 1931, No. 342), para. 2 (viii) (c). 

Before an employer can be made liable under the Various Industries 
(Silicosis) Scheme, 1931, it must be established that the process alleged 
to have caused the disease was installed or operated by him or by persons 
acting with his authority, express or implied. ; 

The question whether a workman, whose work is connected, with a 
process, is employed in that process so as to make the Scheme applicable 
to him by virtue of para. 2 thereof is one of degree for the county court 
judge to decide. Where the workman’s work is of two types, one of which 
brings him into contract with the process, the judge should distinguish 
clearly between them and indicate which leads him to the conclusion 
which he reaches. 

[As To Smicosis SCHEMES, see HALSBURY, Hailsham Edn., Vol. 34, pp. 984-986, 
para. 1345; and ror Caszs, see DIGEST SUPP.] 

AppEsL by the applicant, Annie Brownsword, the widow of the deceased 
workman, from an award of His Honour JupcE WILLEs, made at Derby and, 
Long Eaton County Court on May 8, 1947. 

The workman was employed to move castings after they had been cleaned, 
in a sand and shot blasting chamber and inspected. He had no part in the 
blasting process itself, but he had to manhandle the larger castings into the 
door of the blasting chamber. He contracted silicosis and tuberculosis and 
died. The county court judge dismissed the application. The Court of Appeal 
now sent the case back for a rehearing. The facts appear in the judgment 


of Lorp GREENE, M.R. 


Beney, K.C., and R. M. Everett for the applicant. 
Scott Cairns, K.0., and Sunderland for the employers. 
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LORD GREENE, M.R.: This appeal raises some novel and difficult 
points on the application of the Various Industries (Silicosis) Scheme, 1931, 
made by the Secretary of State under the Workmen’s Compensation Act, 1925, 
and the Silicosis and Asbestosis Act, 1930. The deceased workman unquestion- 
ably died as the result of his having contracted silicosis combined with tuber- 
culosis and so his case is covered by the Scheme. He was employed in the 
employers’ foundry in one of the processes mentioned in cl. 2 (viii) (c) of the 
Scheme, namely, that of the sandblasting of metal or articles of metal by 
means of compressed. air with the use of quartzose sand or crushed silica rock 
or flint. 

The employers carry on a foundry business in which they manufacture 
castings of various kinds. Castings, when they have been made, normally 
require cleaning because black sand gets on the surface in the process of 
manufacture. One way of effecting that is to use shot blasting, a process by 
which shot is propelled at high speed by means of a nozzle from a blasting 
apparatus on the casting which requires to be cleaned. Another process is 
that of sandblasting in which the projectiles directed on to the casting are 
particles of sand. The use of silica sand in such an operation produces floating 
sand, which, if inhaled into a man’s lungs, sets up silicosis. The deceased man 
was employed as a labourer in the trimming shop in the employers’ works, 
on, apparently, the same work, from 1936 to 1945, when he was taken ill, 
and he died on July 7, 1945. The trimming room is a large room containing 
benches on which castings are placed to be cleaned, trimmed and weighed. 
The actual cleaning is carried out in a little chamber, partitioned off from 
the trimming room, known as the sandblast chamber. The work which the 
workman had to perform consisted of moving the castings after they had been 
cleaned in the chamber and inspected. In the actual process of cleaning he 
had no part, except that on occasion during the period with which we are 
concerned, large castings had to be subjected to the cleaning process and he 
had to manhandle them into the sandblast chamber and remove them when 
the cleaning process had been applied to them. In the case of the large castings, 
the door of the chamber had to be left open while the cleaning process was 
going on, and, accordingly, the operation of bringing the large castings up 
to the sandblast brought the workman closely into contact with the area in 
which the cleaning process took place. Inside the chamber was a machine 
placed there to discharge shot by means of a blast on to the castings requiring 
to be cleaned. If the matter had stood there, the Silicosis Scheme would not 
have applied, for the process would have been a process of shotblasting and 
not sandblasting, but the employee who was operating the machine found 
it effective to mix with the shot 50 per cent. of silica sand. He did this, it is 
said, to modify the foree of the impact because at one time there was a com- 
plaint that delicate castings had been injured by shot being propelled against 
them. The evidence on the part of the employers was that they had never 
authorised this practice of mixing sand with the shot, that they knew nothing 
about it and would not have authorised it if they had. It was further said 
that the actual work which the deceased man was to da in the trimming room 
did not constitute him a person engaged in the process in question, even if 
the process in question ought to be regarded as one for the consequence of 
which the employers are responsible under the Scheme. 

I am assuming that counsel for the employers is right in submitting that, 
before an employer can be made liable under this Scheme, it must be found 
that the process in question was installed or operated by him or by persons 
acting with his authority, express or implied. On that view the crucial question 
was whether there was authority, express or implied, to operate this sandblasting 
scheme. The county court judge, in his judgment, contrasted the intention 
in the case of shot and the intention in the case of sand. In the one case he 
said the intention is to clean by shot, and in the other case the intention is 
to clean by sand. I cannot help thinking that he was really paying exclusive 
attention to the intention of the employers when they installed the machine 
I do not see that the intention of the employers or their description of the 
cleaning process conducted at their works has anything to do with the matter 
The real question is: Was the sandblasting authorised, or was it not ?. The judge 
does not appear to me to have addressed his mind at all to the question whether 
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he ought to find an implied authority on the part of the employers. It is true 
that he refers to the use of sand as being unauthorised, but it seems to me 
that there he is thinking of & direct authority which he seems to imagine is 
required to displace the imtention of the employers in installing this particular 
machine. The result is not satisfactory because, in my opinion, reading the 
judgment, I hope, fairly in favour of the judge, it cannot be construed as showing 
that he applied his mind to that question. 

_There is another point on which I feel that the county court judge misdirected 
himself on the mixed question of law and fact whether the work which the 
deceased man had to do constituted him a person employed in the process 
of sandblasting. In considering that question I will assume that the employers 
would be responsible for the sandblasting operations that were going on provided 
the workman was employed in that process. Paragraph 2 of the Scheme 
provides: “This Scheme shall apply to all workmen employed at any time 
on or after the commencement of this Scheme in any of the following processes,” 
and then comes a long list in which various processes which lead to the creation 
of silica dust are described and references are made in some of those cases to 
ancillary processes. Under the particular head with which we are concerned 
come the words: 

(viii) in the undermentioned trades, the processes specified and those processes only, 

namely :—foundries and metal works ... (c) sandblasting of metal... . 
There is nothing there about ancillary processes. Counsel for the employers 
says that the deceased man’s job was to move castings from one place to 
another. His job was to move into the cleaning chamber things which were 
intended to be treated by sandblasting and to move them away after the 
sandblasting and the inspection had been completed. He was not employed 
in sandblasting or in the sandblasting room, and the protection given by this 
head of the Scheme is limited to persons actually employed in the operation 
described, namely, sandblasting. 

As I have said, although his principal work consisted of moving by hand 
castings which had been treated or were about to be treated, his duties did 
at times bring him into the position where he had to help move castings into 
the door of the sandblasting chamber, which was left open, and later move 
them away from that place. The county court judge does not distinguish 
clearly those two parts of the work, nor does he state his opinion which of 
them was conclusive in leading him to the conclusion that the workman was 
employed in the process, while feeling, as he states, that he was bound to 
decide that the process was not within.the Order. He comes to his conclusion 
on the basis of the workman’s normal work of moving the smaller castings 
and his occasional work of dealing with the larger castings in the doorway of 
the sandblasting room. It does not appear what conclusions he would have 
come to if, as I think is right, his work of moving the smaller castings about 
in the room did not constitute an employment in the process. I think it is 
clear that some limitation must be spelled out of those words ‘ employed 
in the process of sandblasting.”” The question is what limitation. I cannot 
think that in this process the application of the Order is limited to the man 
who holds the nozzle of the blasting machine. In my opinion, the question 
is one of degree as to the point at which a man whose work is connected with 
the process can be said to be employed in the process. It may very well be 
that, in some works, the job of carrying out the process is entrusted to a team 
of men, all of whom are engaged in carrying out a different part or a different 
stage or a different element in the complex of operations which together con- 
stitute the process. The exact point at which a man comes within or stays 
without that limit is a question of degree in each case. In the present case 
I am not satisfied that the county court judge directed his mind to that aspect 
of the matter. It seems to me that, had the workman’s sole task been that 
of dealing with the smaller castings, it could not be said of him that he was 
employed in a sandblasting process. On the other hand, it would seem that 
the fact that he did on occasion deal with larger castings in the way I have 
described would be sufficient to enable a judge of fact to come to the con- 
clusion that he was employed in a sandblasting process. As a question of 
degree, it was for the county court judge to decide. My difficulty is that he 
came to a conclusion on a composite ground, a combination of the man’s regular 


| PP [Jan. 17, 1948] ALL ENGLAND LAW REPORTS [Vol. 1 


work of moving the smaller castings and the occasional work of dealing with 
the larger ones. It seems to me, therefore, that the matter ought to go back 
to him to reconsider and decide it on the basis whether or not, on the first point, 
there was authority, and, on the second point, whether or not the deceased 
man’s work was work in the process. On those two grounds the matter, in 
my opinion, ought to be reconsidered by the county court judge and decided 
accordingly. 

BUCKNILL, L.J.: I agree. It seems to me there are important issues 
of fact which have not been determined by the judge and really make it 
impossible to say whether his judgment is right or not. On the point whether 
the deceased man was employed in the process, it seems to me that one does 
not know from the judgment of the judge whether he came to the conclusion 
that the disease from which the man died was due to his going into the 
chamber from time to time or whether it was due to the fact that he worked 

-in the trimming room moving the castings after they had been cleaned and 
inspected. The burden is on the representatives of the deceased man to prove 
that the disease was due to the conditions to which hé was subjected, although 
it is true that there is a presumption in his favour if he was employed in the 
process over a period of not less than five years. Thus, if the disease was due 
to the fact that the trimming room was full of silica dust and that he got the 
disease because he was there doing work which really had nothing to do with 
the process of sandblasting, he could not say he was employed in the process. 
On the other hand, if it was due to the fact that he assisted in pushing the 
pieces of metal into the chamber to be cleaned or in taking them out of the 
chamber after they had been cleaned, then I think he was employed in the 
process. That matter is left at the moment in obscurity as far as I am concerned 
and I think that also ought to be cleared up before one can say that justice 
is done in the case. For these reasons, as well as the reasons my Lord has 
given, in my view, the case should be sent back either to this judge or to 
another judge for a decision to be given on those points. 


ASQUITH, L.J.: Ialso agree. The county court judge dealt with this case ; 
on the footing that there were two questions. First, was the deceased man engaged. 
in the process of sandblasting in the sense of being de facto engaged, in it ?, 2.e., 
though he seldom entered the sandblasting chamber, was his work so intimately 
connected with the process of sandblasting and so interlocked, with its conduct and 
its dangers that he can be said to have been engaged in the sandblasting process 
itself. The judge answered the first question in the affirmative. On what precise 
evidence did he base that finding? His judgment leaves it doubtful. The 
deceased’s work seems to have been of two kinds. First, having to be near the 
door of the sandblasting chamber after castings had been sandblasted, trimmed 
and inspected, and carrying them to. the weighing machine, and the annealing 
room. If that had been the only branch of his work, it seems to me very doubtful 
whether it could have constituted his an employment in the process of sand- 

blasting. Apart trom work ot this character he did, at comparatively intrequent 
intervals, enter the sandblasting room itself to manoeuvre heavy objects into 
and out of it. I agree that, on the judgment as it stands, it is impossible to 
see to what extent the county court judge based his finding on the first type 
of work and to what extent on the second, and that the case ought to go back 
to him for elucidation of those matters. Thé other question which the judge 
considered only arises if the first question is rightly answered in the affirmative. 
It was whether the deceased was employed in the process of sandblasting 


within the second meaning which “ employed in the process ”’ is capable of 


bearing, that is to say, did his employers authorise the process of sandblasting 
and consciously employ him or not? The judge has arrived at no clear 
finding on the extent of the employers’ knowledge whether this process was 
being carried on or not, and this omission might also with advantage be 
repaired if the case goes back to him. For these reasons, with the others 
mentioned by my Lords, I think the case should be sent back. 

ee Case remitted. 

Solicitors: W. H. Thompson (for the applicant) ; Berrymans, ee 
T’. Haynes, Duffell & Son, Birmingham (for the employers). 


[Reported by F. Gurrman, Esq., Barrister-at-Law.] 
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BRITISH CELANESE, LTD. v. MONCRIEFF. 
[CHANCERY Drvision (Romer, J.), December 16, 17, 19, 1947.] 


-epzedtiong he patie nvention—Invention of servant—Agreement for inventions 
g employment to become exclusive property of master—Servant 
trustee for master—Obligation of servant, after termination of employment 
r , , 
to “a oti ow et rk for master in other countries. 
; employed by @ company as a research chemist from Mar. 
1928, to June 30, 1945, and by a series of service agreements (of sats 
the last was dated Dec. 24, 1942) he agreed (by cl. 5 of tl 
of 1942) that ; Vv ne agreement 
nat, so long as he was bound by the agreement, any improvements 
or inventions made or discovered by him should without payment become 
the sole exclusive property of the company, which would give him in 
respect of them such remuneration as it thought reasonable, and that 
he would, if required by the company, but at its cost, apply to obtain 
letters patent or other equivalent protection for such inventions or 
improvements in all such countries as the company might require and 
would vest such letters patent or other protection in the company or 
as it should direct, and would do all he could to help the company to 
obtain and maintain them. In 1943, M. made certain inventions for 
which he applied for letters patent in Great Britain at the cost of the 
company, and by agreements dated Dec. 28, 1943, and July 4, 1945, he 
assigned to the company all his interest in the patents when they should 
be granted. By an agreement made between the company and M., and 
contained in a letter dated June 29, 1945, (which provided for the 
protection of the company’s interests), M.’s employment by the company 
came to an end on June 30, 1945. In 1947, the company asked M. to 
assist 1t to obtain patent protection for the inventions in foreign countries, 
but he refused to do so :— 

HELD: on the true construction of cl. 5 of the service agreement, 
although the clause was on its face purely contractual, M. became a 
trustee for the company of any inventions that he made from the time 
he made them, and the word ‘inventions’ in the clause was intended 
to include not only the physical product or formula which M. might 
invent, but also all the rights and benefits attaching thereto, in so far 
as M. might be able to secure their enjoyment by the company ; and, therefore, 
although the service agreement was determined by the letter of June 29, 
1945, M. was in no way released thereby from the obligations which he 
had already incurred as a trustee but had not fully discharged, and he 
was bound to execute (but at the company’s expense) the documents 
necessary to enable the company to secure patent protection in foreign 
countries. 

Triplex Safety Glass Co. v. Scorah ([1937] 4 All E.R. 693) applied. 


[As TO AGREEMENTS BETWEEN MASTER AND SERVANT IN REGARD TO INVENTIONS, 
see HALSBURY, Hailsham Edn., Vol. 24, p. 537, para. 1028; and FoR CaSEs, see 
DIGEST, Vol. 36, pp. 538-540, Nos. 40-58, and Supplement.] 

Case referred to :— 
(1) Triplex Safety Glass Co. v. Scorah, [1937] 4 All E.R. 693; [1938] Ch. 211; 
107 L.J.Ch. 91; 157 L.T. 576; Digest Supp. 


Action for a declaration that the defendant was a trustee for the plaintiff 
company of certain inventions and for orders on the defendant to assign to 
the company his interest in applications for letters patent for the inventions 
in some of the Dominions and in certain foreign countries. Romer, J., held 
that, on the true construction of a service agreement between the company 
and the defendant, the defendant was the trustee for the company of the 
inventions, notwithstanding that the service agreement had been determined 
and the defendant had left the company’s employment, and, accordingly, 
he was bound to execute the documents in question. The facts and the relevant 
clauses of the agreement appear in the judgment. 


Salt, K.C., and Teague for the plaintiff company. 
Shelley, K.C., and M. J. Albery for the defendant. 
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ROMER, J.: This is an action brought by British Celanese, Ltd., —— 
Robert Wighton Moncrieff who was at one time in the service of the plainti 
company but left it during 1945. The relief which the company seeks is a 
declaration that the defendant is a trustee for the company of certain inventions 
and for orders on the defendant to assign to the company, at the cost of the 
company, his interest in applications for letters patent for the inventions in 
some of the Dominions and in certain foreign countries. The defendant claims 
no beneficial interest whatsoever in the inventions in question and never has 
claimed any beneficial interest for himself whatsoever, but he says that he 
is not a trustee for the company in respect of the inventions and is under no 
obligation to do what they want him to do, namely, to procure for the company 
patent protection in respect of the inventions in these various countries. 

The plaintiff company are manufacturers of artificial silk plastics and 
chemicals. The defendant was employed by the company as a research chemist 
from Mar. 26, 1928, until June 30, 1945, the conditions of his employment 
being regulated by a series of service agreements, the last of which was dated 
Dec. 24, 1942, and was expressed to continue in force for three years from 
June 1, 1943. The defendant’s employment was determined by a letter of 
agreement signed by both parties and dated June 29, 1945. During 1943 the 
defendant and another employee of the plaintiff company, William Pool, made 
two inventions relating to improvements in the spinning of artificial silk, and 
these inventions (which have been referred to as “‘ the spinning inventions ”’), 
it is alleged by the statement of claim, were made by the defendant and Pool 
in the course of their employment by the company and during working hours 
and with the company’s equipment and material. In November, 1943, the 
defendant and Pool, under the instructions and at the cost of the company, 
applied for letters patent in Great Britain for the spinning inventions, and 
by an agreement dated Dec. 28, 1943, and made between the defendant and, 
Pool, of the one part, and the company, of the other part, which contains 
a recital that the company were solely entitled to the spinning inventions, 
the defendant and the said Pool jointly and severally agreed to assign all 
their joint and several interest in the letters patent for the spinning inventions 
when the same should be granted. The said applications were accepted by 
the Patent Office on Nov. 15, 1945, under the numbers 573,325 and 573,327 
respectively and are still pending. Also during 1943 the defendant invented 
@ product to be spun into artificial silk, and this invention (which has been 
referred to as ‘“‘the polymer invention’), it is alleged by the statement of 
claim, was made by the defendant in the course of his employment by the 
plaintiff company and during working hours and with the company’s equip- 
ment and materials. In May, 1945, the defendant, on the instructions and 
at the cost of the company applied for letters patent in Great Britain for the 
polymer invention, and by an agreement dated J uly 4, 1945, and made between 
the defendant, of the one part, and the company, of the other part, after 
reciting that the company was solely entitled to the polymer invention, the 
defendant agreed to assign to the company all his interest in the letters patent 
for the polymer invention when the same should be granted, and the said 
application is still pending. In November, 1944, the defendant and Mr. Pool, 
by the direction and at the cost of the plaintiff company, applied in Canada 
for letters patent for the spinning inventions. The applications are still pending. 
The company requested the defendant to assign to @ nominee of the company 
his interest in the Canadian applications and has offered to pay the defendant's 
costs of that assignment, but the defendant refused to execute the assignment. 
It is alleged, as is the fact, that the plaintiff company is desirous that 
applications for letters patent should be made in Australia, Belgium, France, 
Germany, Italy, Switzerland and Japan for the spinning inventions, and in 
Australia, Belgium, France, Germany, Italy and Japan for the polymer 
invention and have requested the defendant to assign to the company or to 
a nominee of the company the right to apply for such letters patent in the 
said respective countries and have offered to pay the defendant’s costs of such 
assignments, but he refuses to execute the assignments. The defendant, in 
his defence, puts in issue the allegation of fact that these spinning inventions 
and the polymer invention were made by him in the course of his employment 
by the company and during working hours and with the company’s equipment 
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a ee, ee —o : : 

~-eaieapoap gins eg ao ay coe of fact which was still unagreed at the 
oe agrige g. Shortly before the action was heard, the 
defendant, in fact, agreed to do what the plaintiff company wished hi d 

in relation to the Canadian applications 1 Sai piceorec masa 5 
So LSapregergie aaah ations, anc they, accordingly, disappeared 

= t > picture very shortly before this action came on for trial. 

sh 1 regard to the question whether the deféndant made the inventions 
. cal ners - 63 employment with the plaintiff company and during working 
* = with the company s equipment and material, His LorpsHrip reviewed 

e evidence and continued :—]. The defendant, although he put in issue this 
question, did not seriously challenge it from the outset of the hearing, and 
did not ask me to act except on the footing that he did, in fact, make the fae ane 
tions in the course of his employment and with the company’s equipment and 
material. The defendant did not himself give evidence. — 

The position is that some applications for British patents have gone forward 
and there is no difficulty now about them or the Canadian applications or the 
applications in the United States, but, for some reason I need not consider 
the plaintiff company was not minded to apply for foreign patent protection 
until the early summer of 1947. By that time, of course, the defendant was 
out of the plaintiff company’s employment. It is in regard to those foreign 
applications alone that the trouble arose, and the defendant is not prepared. 
to collaborate with the plaintiff company in securing them. 

The matter largely depends on the terms of the service agreement which 
the defendant entered into with the plaintiff company. The one to which 
I shall refer is the one of 1942. The earlier one was dated 1938 and so far as 
the present question is concerned was couched in identical, or, at all events, 
substantially similar, terms. The 1938 agreement continued operative until 
it was superseded by this agreement of 1942, which was made between the 
plaintiff company, of the one part, and the defendant, of the other part. It was 
agreed as follows. First : 


The company shall engage the employed as from June 1, 1943, but subject to the 
proviso contained in cl. 14 hereof and he shall perform such duties as may be 
allocated to him by the managing directors or either of them or their representatives. 


Clause 2 made provision for the question of salary, and it was recognised 
that the defendant, who had up to that time been working in the company’s 
premises at Spondon and was coming to London for the purpose of entering 
on @ new phase of his activities, should have remuneration suitable to 
compensate him for such a change of locality. By cl. 3: 


The employed shall devote his whole time to such work as the managing directors 
or their representatives may from time to time require of him and well and faithfully 
serve the company. 


Clause 4 provided : 


The employed shall treat as confidential the whole affairs of the company their 
business or processes machinery or apparatus used or the experiments or trials made 
by them and except in so far as he may be authorised by the company so to do he 
will not during the period of his employment or for 5 years thereafter communicate 
disclose divulge or describe in writing or otherwise to any person or persons not being 
@ managing director or other responsible officer of the company the nature of the 
said processes .. . 


Clause 5 is the most important clause of this contract : 


The employed agrees so long as he is bound by any of the provisions of this 
agreement to at once communicate to the company all inventions or improvements 
of every nature which he may make or discover or may control or be in a position 
to communicate. Such inventions and improvements shall without payment become 
the sole exclusive property of the company if they desire to have them and the 
company shall give to the employed in respect of any such discovery invention 
improvement whether patented or not such remuneration as they in their absolute 
discretion shall think reasonable.’ And the employed will if required by the company 
so to do but at the cost of the company apply for through patent agents or others 
nominated by the company and do all acts necessary to obtain letters patent or other 
equivalent protection for the said inventions or improvements in all such countries 
as the company may require and will vest such letters patent or other equivalent 
protection in the company or as they shall direct and it shall be lawful for the 
company for the purpose aforesaid to make use of the name of the employed or where 
permissible to obtain the patent in their own name or that of their nominees and 
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the employed will not knowingly do anything to imperil the validity of any such 
applications or grants but on the contrary will 

in effect, do all he can to help the company to obtain and maintain them. 
The company agreed to pay all costs and charges incurred in protecting the said 
discoveries inventions and improvements if they desired to protect them. 
Then cl. 6 is a covenant against competition for the period of employment 
and for five years thereafter. I do not think there is anything more to which 
I need refer. 

Until June, 1943, the defendant worked at the company’s laboratory at 
Spondon, and it was at Spondon that these inventions were made. On June 1, 
1943, the defendant came to the company’s London laboratory, and in or about 
November, 1943, while he was there, the joint applications by the defendant 
and Mr. Pool went forward to the British Patent Office, under the supervision 
of the company’s patent agents. On Dec. 28, 1943, there was signed or executed 
by the inventors, Mr. Moncrieff and Mr. Pool, as I have already said, an agree- 
ment of assignment to which reference was made in the statement of claim. It 
recited that the assignors had filed an application for letters patent on Nov. 
24, 1943, for an invention which in effect was the spinning invention, and it 
contained this recital : 


And whereas the assignors made the said inventions whilst’ in the service of the 
assignee and the assignee is solely entitled to the benefit of said letters patent and 
inventions as the assignors hereby admit And whereas the parties hereto desire that 
the assignee shall become the sole patentee of said letters patent as the original 
grantee under the provisions of the Patents and Designs Act, 1907-1942, it is mutually 
agreed by and between the parties hereto that the assignors and each of them will 
assign to the assignee all that their joint and several interest in said letters patent 
when granted in order that the grant of said letters patent shall be made to the 
assignee. : 


In 1944 and 1945, relations became, apparently, somewhat strained between 
the company and the defendant, and negotiations were opened up with a view 
to bringing the defendant’s employment to an end. On June 29, 1945, a letter 
was signed by a director, on behalf of the plaintiff company, and by the 
defendant. The letter is addressed to the defendant and is in the following 
terms: “‘ Dear Sir, With reference to our recent discussion, it is hereby mutually 
agreed as follows: 1. That your service agreement dated Dec. 24, 1942, be 
and it is hereby terminated as from June 30, 1945.” Clause 2 provides for 
compensation for loss of office. ‘‘ 3. In consideration of the termination of the 
agreement and the release by the company from your duties thereunder, you 
hereby agree and undertake with the ‘company as follows.’ There follow 
three sub-clauses, the first of which is, in effect, a repetition of cl. 4 of the 
agreement of 1942 binding the defendant to treat as confidential the affairs 
of the company and their business ‘and processes and so on, and not, for a 
period of five years from July 1, 1945, to communicate or disclose them to 
anybody else. Sub-clause 3 provided for what was to happen if the defendant 
desired to enter some other service, and provided for compensation in the 
event of the plaintiff company taking the view that any employment contem- 
plated by the defendant might be prejudicial to their interests, and, therefore, 
of a kind to which the company could not consent. It also provided that, 
so long as this arrangement remained in force, the defendant would keep them 
apprised of any change in his address. At the foot of the letter appear the 
words: ‘‘I agree with the above arrangement,” and it is signed by the 
defendant. On July 4, 1945, a further assignment, as already mentioned, was 
executed by the defendant. It bears date J uly 4, but it may possibly, as I under- 
stand, have been signed on the same day as the letter which I have read, namely, 
June 29, 1945. It contains a recital in precisely the same form as the earlier 
assignment of Dec. 28, 1943, namely, a recital by the defendant in relation to an 
application for letters patent which he had filed on May 10, 1945, for the 
polymer invention that he had ‘‘ made the said invention whilst in the service 
of theyassignee and the assignee is solely entitled to the benefit of said letters 
patent and invention as the assignor hereby admits” and that “ the parties 
hereto desire that the assignee shall become the sole patentee of said letters 
patent as the original grantee under the provisions of the Patents and Designs 
Acts, 1907-1942.” The agreement carried that desire into effect by the assignor 


D 
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assigning to the assignee all his interest in the said letters 

documents were signed by the defendant at about the same reenter 
aS eins sententin 
the United States. PP respect of the invention in 

It was not until the summer of 1947 that the matter of the other forei 
was taken up. It started with a letter of May 13, 1947, written by ee aeintift 
company’s patent agents to the defendant asking him if he would execute some 
formal assignments of his share of the patent rights in Canada to a nominee 
of Dr. Dreyfus. That letter did not receive an answer, and it was followed 
- by further letters from the company’s patent agents asking the defendant, 
in effect, to secure to the company patent protection in Canada and certain 
foreign countries. Nothing came of it, and, eventually, a gentleman called on 
the defendant and produced a bundle of documents for his signature, but the 
defendant said that he would like a little time to think it over and to have legal 
advice. He did take time to think it over, and received legal advice, and as 
a result he refused to sign the documents or any of them, and eventually on 
Nov. 7, 1947, the writ in this action was issued. The matter is of some urgency 
because, if the plaintiffs are right and they are entitled to call on the defendant 
to assist them to obtain patent protection in foreign countries, then under 
the terms of the Neuchatel Agreement, 1947, such applications have to be 
in by Dec. 31, 1947. 

The question is not one of fact, but one of construction and of law. It seems 
to me that the question depends very largely on the construction and effect 
of cl. 5 of the 1942 agreement. It seems to me that, although that clause is 
on its face purely contractual, nevertheless the defendant did become a trustee 
of any inventions that he made if, and as from the time when, he made them. 
I think that an agreement for value between A and B, that an item of property, 
if made by B, shall be and become the absolute property of A, constitutes B 
a trustee of the property if he makes it, and the fact that the matter is dealt 
with by contract does not prevent that juridical conception from arising. 
The items of property in the present case are ‘“‘ inventions,’ and the question 
is what that word means in this document. It presumably means the fruits 
of the defendant’s inventive capacity, and those fruits were to become the 
sole exclusive property of the company. It is difficult to see how they could 
become that unless (i) the inventions and the right to make use of them were 
vested in the company, and (ii) they were so vested in such a way that no one 
else could lawfully make use of them. Those rights are not alien to the nature 
of an invention, 7.e., they are not alien to the product of an inventive act. The 
right to obtain a monopoly is incident to an invention and is a benefit which 
arises out of it. The applicant for a monopoly must be the inventor, but he 
may, of course, agree to assign the patent when granted. This contract was 
one made between a large commercial company, on the one hand, and an 
employee who was to undertake research work, on the other. I take the view, 
with little doubt, that the word ‘‘ invention ”’ in cl. 5 was intended as between 
these two parties to include-not only the physical product or formula which the 
defendant might invent, but also all rights and benefits attaching to it in so 
far as the defendant might be able reasonably to secure their enjoyment by 
the plaintiff company. It is said that such rights and benefits cannot be the 
subject of a trust. I am unable to see why they should not be the subject of 
a trust in the same way as other choses in action can be subject to a trust. 

In Triplex Safety Glass Co. v. Scorah (1) Farwe 1, J., apparently, found no 
difficulty in visualising a trust affecting an invention in that wide sense which 
I have indicated, and, in my judgment, it is of the inventions in that sense 
that the defendant became a trustee for the plaintiff company, and, if he 
became a trustee of them for the company then he is bound to vest them 
in the company in so far as he can reasonably do so. In Triplex Safety Glass 
Co. v. Scorah (1) the headnote is ({1938] Ch. 211) : 


Where an employee makes an invention or discovery in the course of his employ- 
ment and in doing that which he was engaged and instructed to do, during the time 
of his employment, and during working hours, and using the materials of his 
employers, there is an implied term in his contract of service that such invention 
or discovery becomes the property of his employers, and such an implied term is not 
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excluded by the fact that the express terms of the contract relating to inventions 
and other matters are unreasonable and unenforceable. In such circumstances, where 
the employee has made an invention or discovery in the course of his work, the 
employee becomes a trustee of that discovery or invention for his employers, and 
he remains such a trustee after he has left their employment, and he is bound to give 
the benefit of any such discovery or invention to his employers. 


In the course of his judgment FaRweEtt, J., dealt first with the express 
service agreement into which the parties had entered and came to the 
conclusion that it was too wide to be enforced by the courts. Having arrived 
at that conclusion, he expressed himself as follows (ibid., 216, 217) : 


That leaves me to deal with the question how far there may be an obligation on 
the defendant to do that which the plaintiffs asked him to do, apart from the express 
contract altogether. As far as that is concerned, the first ground on which the 
defendant seeks to avoid that conclusion is by saying that where there is an express 
contract containing terms which are not enforceable for any reason, the court will 
not imply terms, because the court will assume that all the terms were in the written 
document, and that, therefore, there is no room for any implication as to other terms ; 
and it is said that, this provision in the contract not being enforceable, there cannot 
be any implied term in the contract arising from the employment under which the 
defendant is under any obligation to do that which he is asked to do here. No doubt 
to some extent the contention that an express contract excludes any implication 
is well founded, but I do not think it can be taken to the lengths to which [counsel 
for the defendant] has invited me to go. As I suggested in argument, it cannot be 
that merely because a servant covenants in his contract of service to behave properly 
and honestly towards his employer, and that contract of service happens to be too 
wide to be enforceable, that he is thereby entitled to be as dishonest and to act as 
unfairly as he pleases towards his employer. That obviously could not be so. In a 
case of this sort it is a term of all such employment, apart altogether from any 
express covenant, that any invention or discovery made in the course of the 
employment of the employee in doing that which he was engaged and instructed to 
do during the time of his employment, and during working hours, and using the 
materials of his employers, is the property of the employers and not of the employee, 
and that, having made a discovery or invention in course of such work, the employee 
becomes a trustee for the employer of that invention or discovery, and he is therefore 
as a trustee bound to give the benefit of any such discovery or invention to his 
employer, and in my judgment that applies in this case notwithstanding the express 
contract is not enforceable. 


Pausing there, it seems, as I have said, that in the view of FARWELL, J., there 
is no difficulty about attaching terms of trusteeship to an “ invention ” in its 
wide sense. FARWELL, J., then dealt with the fact that the employee had, in 
fact, left the employment of the company before the action was brought and 
disposed of that argument by saying (ibid., 218) : 


. it is plainly settled that, once a person is put into the position of a trustee, 
he cannot avoid the obligations attached thereto, unless the beneficiaries release him 
either expressly or impliedly. It may be, of course, that in certain cases the court 
might be able to imply a release from some special circumstances, but, in my 
judgment, the mere fact that nothing was done in this matter for some two years 
is wholly insufficient to enable the court to imply any such release in this case; and 
in those circumstances, as in my judgment the defendant became a trustee of this 
discovery or invention by reason of the fact that he made it while in the employ of 
the company and during the company’s working hours, and in pursuance of the 
orders of the company’s servants, he became a trustee of it for the company, and 
he has never ceased and cannot have ceased to be a trustee. If that be so, the result 
must follow that, when the beneficiary calls upon him to assign the property of which 
he is a trustee to the beneficiary, he is bound to do so, subject only to this; the 
trustee is entitled to be indemnified against any proper cost to which he has been 
put in connection with the property of the beneficiary. The trustee is not bound to 
spend money on the property of another, and he is entitled to be protected against 
any expenses which he has incurred in protecting that property, but, subject to 
that, the beneficiary is entitled to call upon the trustee to transfer the property to 
him, and in this case it seems to me that on that ground the plaintiffs are right in 


this action... 
He thereupon ordered the defendant, who had already taken out a grant of 
letters patent, to assign the patent to the plaintiff. 

All that the defendant is asked to do in the present case is to sign a certain 
number of documents, and it is not suggested that there is any difficulty about 
doing it. He has already procured patent protection for the plaintiff company 
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in this country and in the United States, and, very recently and belatedly, in 
Canada. In the various assignments which the defendant signed, as I have 
pointed out, he admitted that the plaintiff company was solely entitled to the 
benefit of the letters patent and inventions therein mentioned. In my judgment, 
the defendant was in no way released from the obligations, which, in my view, 
he had already incurred as a trustee, but not fully discharged, by the letter of 
June 29, 1945, which determined his service agreement. The agreement itself 
was determined and he was released from his duties thereunder, but it appears 
to me that the language of the letter falls far short of a release of the trust 
obligations to which I have referred, and such obligations, if they had arisen, 
as, in my judgment, they had, were in no way affected by the execution of that 
letter of agreement but remained on foot and still remain on foot, notwith- 
standing the release of the defendant under the terms of the letter from the 
duties imposed on him by the contract of service. I do not propose to deliver 
a disquisition today on the general question of the relations between master 
and servant with regard to inventions made by a servant, nor do I intend to 
refer to the many cases which were cited to me on that question. I think that, 
on the construction of this agreement and in the events which have happened, 
the defendant was and is a trustee for the plaintiff company of the inventions 
in question and of all benefits attaching thereto which he can reasonably 
secure to the plaintiff company, and that he is bound, accordingly, to execute 
such documents as are necessary to vest in the plaintiff company the benefits 
in the Dominions and foreign countries which he has not already assigned to 
it. This, of course, he is only bound to do at the cost of the company and he is 
entitled to be protected against himself being put to any expense. Subject 
thereto, I can see no reason why he should not finally give effect to the obliga- 
tions in relation to these inventions which remain to be performed. 
Order accordingly. 
Solicitors : Linklaters & Paines (for the plaintiff company) ; Robbins, Olivey 
é& Lake, agents for Longbothams, Horsfield & Fielding, Halifax (for the 
defendant). 
[Reported by R. D. H. Ossporne, Esq., Barrister-at-Law.] 


HOGAN v. BENTINCK WEST HARTLEY COLLIERIES 
(OWNERS), LTD. 

[Court or AppEaL (Lord Greene, M.R., Bucknill and Asquith, L.JJ.), 
December 17, 18, 1947.] 

Workmen’s Compensation—Incapacity resulting from accident—Novus actus 
interveniens—Inefficient medical treatment—Operation for congenital deformity 
on injured thumb. 

The workman, who was employed in a coal mine, suffered from a con- 
genital defect, viz., a growth in the top joint of his thumb which formed 
a superfluous thumb beside and in addition to his normal thumb. On 
June 16, 1946, a stone flew off a shovel he was using and fractured the 
superfluous thumb. The bone was put in a splint and he was paid com- 
pensation on the basis of total disability until Aug. 19, 1946, when he was 
certified fit for light work in the colliery which he performed. The thumb, 
however, remained painful and interfered with his work, and his own 
doctor, whom. he consulted, sent him to hospital where it was discovered 
that the fracture had not joined up, and an operation was advised and 
performed for the removal, not merely of the superfluous bone, but also 
of the normal bone of the thumb at the top joint. On an application by 
the workman for compensation. on the ground of pain in the stump, the 
county court judge accepted the view of medical witnesses that the opera- 
tion was a proper one to cure the congenital deformity but not to cure the 
pain consequential on the accident, and held that the incapacity was due, 
not to the accident, but to the operation for the deformity which “ appeared 
to have been ill-advised ”’ :— 

Hetp: there was evidence on which the county court judge could 
find that the incapacity was due, not to the injury, but to inefficient treat- 
ment of it, and, as this amounted to a novus actus interveniens which broke 
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the chain of causation between the original accident and the present dis- 
ability, the workman was not entitled to compensation. ae 

Rothwell v. Caverswall Stone Co., Ltd. ( [1944] 2 All E.R. 350) criticised, 
but followed. . 

L NOTE. It should be observed that the decision in Rothwell v. Cavers- 
plrey tebe irc Ltd. (4) is strongly criticised in this case and the authority of that 
decision will perhaps be challenged in the House of Lords, leave to appeal to which 
tribunal was granted to the workman. Lorp GREENE, M.R., expressed as follows 
his view of what the law should be: “ An incapacity caused immediately by unskilful 
treatment may, in truth, be due to the accident, and, on any proper theory of causation, 
it ought to be attributed to the accident and not to the unskilful treatment, when recourse 
to treatment was the natural and reasonable consequence of the accident. : 

As To IMPROPER oR UNSKILFUL MEDICAL TREATMENT, see HALSBURY, Hailsham 
Edn., Vol. 34, p. 864, para. 1183; and ror CasEs, see DIGEST, Vol. 34, p. 351, Nos. 
2824-2828.] 

Cases referred to: 
(1) Lakey v. Blair & Co., Ltd., (1916), 10 B.W.C.C. 58 ; 34 Digest 351, 2828. 
(2) Humber Towing Co., Ltd. v. Barclay, (1911), 5 B.W.C.C. 142; 34 Digest 351, 2824. 
(3) Rocca v. Stanley Jones & Co., Ltd., (1914), 7 B.W.C.C. 101; 34 Digest 351, 2826. 
(4) Rothwell v. Caverswall Stone Co., Ltd., [1944] 2 All E.R. 350; 113 L.J.K.B. 520 ; 
171 L.T. 289; 37 B.W.C.C. 72; Digest Supp. 

(5) Young v. Bristol Aeroplane Co., Ltd., [1944] 2 All E.R. 293; [1944] K.B. 718; 
113 L.J.K.B. 513; 171 L.T. 113; 37 B.W.C.C. 51; affd., [1946] 1 All E.R. 
98; [1946] A.C. 163; 115 L.J.K.B. 63; 174 L.T. 39; 38 B.W.C.C. 50; Digest 
Supp. ; 

AprraL by the workman from an award of His Honour JupGE RICHARDSON, 
made at Morpeth County Court and dated July 21, 1947, refusing compensa- 
tion on the ground that the workman’s incapacity was due, not to the original 
injury, but to an ill-advised operation for a deformity on the injured thumb. 
The appeal was dismissed, the court holding, reluctantly, that it was bound 
by authority to find against the workman. 


Fenwick, K.C., and W. Temple for the workman. 
Beney, K.C., and, N. Harper for the employers. 


LORD GREENE, M.R. : This appears to be a hard case, but, in my opinion, 
we cannot, in the existing state of the law, interfere with the judgment of the 
county court judge. The workman is alleging a disability consisting of a painful 
stump of his thumb, the top joint of the thumb having been removed by ampu- 
tation. The stump was not caused or produced directly by the accident, 
but it arose in this way. The workman, who was employed in a coal mine, 
suffered from a curious congenital defect, viz., a growth in the top joint of his 
thumb which formed a small superfluous thumb beside and in addition to his 
normal thumb. On June 16, 1946, a stone flew off the shovel that he was 
using and fractured the superfluous bone. He went into hospital where he 
was X-rayed, the bone was put in a splint, and he was paid compensation as 


for total disability until Aug. 19, 1946. He was then certified fit for light. 


work and returned to odd jobs about the colliery. Unfortunately, the thumb 
remained, painful and interfered with his work with the result that he consulted 
his own doctor who sent him to the emergency hospital. In the emergency 
hospital the surgeon, Dr. Jones, had another X-ray taken which showed that the 
fracture had not joined up. Dr. Jones advised that, to cure the pain from the 
injured bone, not merely the superfluous bone, but also the normal bone of the 
thumb should be removed at the top joint, and this operation was duly per- 
formed, The consequence of the operation is the soreness of the stump of which 
the workman now complains. It is common ground that the soreness of the 
stump does amount to a disability. What is said is that the soreness of the 
stump 1s a consequence of the amputation and not a consequence of the injury. 

It has been laid down in decisions in this court more than once that in eases 
where the disability of which a workman complains can be found on proper 
evidence to be due to some unskilful treatment of an original injury and not 
to the injury itself, that amounts to a novus actus interveniens which breaks 
the chain of causation between the original accident and the disability. That 
doctrine has, I cannnot help thinking, been viewed on occasions with some dis- 
taste by members of this court. I confess that I myself view it with some 


—— 
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distaste and I should be glad to sce the whole matter dealt with by the House 
of Lords. There are two schools of thought about this problem. One is that 

if a workman reasonably submits to medical advice and treatment to rid himself 
of the effects of an in jury, he is not to be penalised if that advice or treat ment 
turns out to be unskilful or wrong. In other words, if, for instance, his action 


ScRUTTON, L.J. (who, I think, viewed the doctrine with distaste) in Lakey v. 
Blair & Co., Lid. (1) (10 B.W.C.C. 66) : 


sequences of the accident are the consequences which happened to him from taking 
the reasonable course of going to a doctor, which may include that the doctor himself 
has made a mistake. I can quite understand that having been said. But that conten- 
tion has been put forward and has been negatived in two decisions of the Court of 
Appeal. In the Humber Towing Co. v. Barclay (2) the Court of Appeal say, the question 
is whether or not the man’s present condition is due to the original accident, or to the 
negligence of the bone-setter against whom the man brought an action. 


There the workman, instead of going to a doctor, consulted a bone-setter 
who made a very bad job of setting the broken bone. I should have thought 
the case would have been decided against the workman on the simple ground 
that his action in going to a bone-setter instead of to a proper medical man was 
in itself unreasonable. Scrurton, L.J., goes on: 


In Rocca v. Stanley Jones & Co. (3) it was argued, the question is, is the incapacity 
due to any unreasonable conduct on the part of the man. It was said that it was 
perfectly reasonable for him to go to the hospital. What happened was that when 
he went to the hospital somebody treated him negligently, for which he was not respon- 
sible ; and the court say that is not the question. The question is, was the incapacity 
due not to the accident, but to the want of skilful treatment. 


I should have thought, with respect, that that way of looking at it—which is, 
undoubtedly, the way the courts have looked at it—was open to the criticism 
that an incapacity caused immediately by unskilful treatment may, in truth, 
be due to the accident, and, on any proper theory of causation, ought to be 
attributed to the accident and not to the unskilful treatment, provided that 
recourse to the treatment was the natural and reasonable consequence of the 
accident. I think we are bound by the law as it now stands, but I would call 
attention to the fact that this doctrine comes from early in the history of 
workmen’s compensation, and, in connection with this class of case, it first 
appears in the Humber Towing Co. v. Barclay (2), referred to by Scruton, 
L.J. That was a case of gross negligence. Cozens-Harpy, M.R., agrees 
that an employer is liable under the Acts for personal injury by accident arising 
out of and in the course of the workmen’s employment, but he demurs to the 
proposition (5 B.W.C.C. 143, 144) 


- . . that he is an insurer of the medical man, the chemist, and the nurse who 
attended the man, and is liable in the event of any of them being guilty of gross negli- 
gence, which gross negligence might be found as a fact to be the real cause of the 
disability at the time the matter came before the county court judge. 


There the Master or THE Rotts denied that the employer should be regarded 
as the insurer, and there seems to flow from the conclusion to which he came 
the converse proposition that the workman is to be regarded as the insurer 
_ since it is the workman who is to lose his compensation if an apparently skilful 
and competent doctor has not the skill which other doctors think he ought to 
possess. However, that is all by the way. We must loyally accept the law 
and act on it. . 
{His Lorpsuip reviewed the evidence, said that the county court judge 
had found as a fact that the pain of which the workman complained and which 
constituted his present disability was due to an operation which was a good 
operation to cure something which was not the result of the accident, viz., the 
existence of the superfluous thumb, but was a bad operation to cure the pain 
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caused by the accident in the superfluous thumb, and continued mee If that 
be right, what is the application of the principle which has been laid down ? 
It was last considered in this court in Rothwell v. Caverswall Stone Co., Ltd. (4). 
The court, by a majority, applied that principle, but Scorr, L.J., took the view 
that the cases which had laid down the principle were inconsistent with certain 
other cases. The majority of the court, however, did not think the decisions 
were inconsistent and so came to the conclusion that they were not put into 
the position contemplated by Young v. Bristol Aeroplane Co., Ltd. (5) of having 
to choose between inconsistent authorities. We are, of course, bound under the 
principles of Young v. Bristol Aeroplane Co., Ltd. (5) to accept that decision. 
The rule was carefully gone into and pu Parca, L.J. (37 B.W.C.C. 100) lays 
down certain propositions which I will not take up time by reading save one 
where he says (ibid., 101) : 


. negligent or inefficient treatment by a doctor or other person may amount 
to a new cause and the circumstances may justify a finding of fact that the existing 
incapacity results from the new cause, and does not result from the original injury. 


Applying that principle in the present case, the judgment of the county court 
judge appears to amount to a finding of inefficient treatment by the hospital 
surgeon as a cure for the consequences of the accident. Was there evidence 
on which he could so find? In my opinion, there was, and, so long as the 
decision to which I have referred stands, it seems to me we are constrained to 
decide the appeal in the way I think it must be decided. 

There are two further observations that I ought to make. One is this, and 
it may be a criticism of the principle by which we are bound. That principle 
was first laid down in reference to a case where the negligence was very serious, 
and, now, in course of time, it has reached the point that something much less 
than gross negligence, viz., mere inefficiency, is required. Therefore, the un- 
fortunate workman is put in the position that he may call his doctor who says : 
““T gave this man the treatment I considered right.’”’ The other side may then 
call doctors, perhaps more eminent or more persuasive, who may say: “I 
think it was the wrong treatment.’’ And the judge can then find on the facts 
that the treatment was the cause of the disability and that the accident was not 
the cause of the disability. I find difficulty myself in seeing the reasonableness 
of that sequence, but that it is the sequence I am afraid is beyond doubt. The 
other point relates to the question of onus. The judge starts off his note by 
saying : ‘‘ Onus on workman : not satisfied incapacity due to accident.” It was 
contended that that was a misdirection in law. The workman, it was said, 
had proved his case up to a point. If it had stopped there he would have been 
entitled to an award, and thereafter the onus fell on the employer to displace 
that presumption. In my view, however, the learned judge is saying, not 
that the onus of disproving a novus actus interveniens is on the workman, but 
that on the case as a whole the onus is on him, because it is for him to prove 
that his disability is to be ascribed to the accident, and, as a result of the evidence 
as a whole, he comes to the conclusion that the incapacity was due to the 
“operation for congenital deformity which appears to have been ill-advised.” 
In the result, in my opinion, though with some regret, I feel myself bound by 
the law as already laid down to say that this appeal ought to be dismissed. 


BUCKNILL, L.J. : I agree with regret. I find it rather difficult to know 
what the learned judge meant in the latter of the two sentences of which the 
judgment is composed, but one has to remember that this court cannot interfere 
with the decision of the judge on any issue of fact. We can only interfere if 
he has gone wrong in law. The point in the case as I see it is this: Was the 
pain which was left in the stump after the operation due to the original accident 
or to a misconceived operation which ought not to have been performed ? There 
was evidence both ways. I think that the judge accepted the evidence of 
two of the medical witnesses and came to the conclusion that the pain was not 
the natural consequence of the accident, but was the result of an ill-advised 
operation. I do not see how this court can interfere with that decision. I 
also regret very much that the opportunity of going to the House of Lords 
which was given to the parties in the Rothwell case (4) was not taken. 
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ASQUITH, L.J. : I also concur, both in the results reached and in the 
regret expressed by my Lords. 


- Appeal dismissed. 
Solicitors : Hyde, Mahon & Pascall, agents for Watson, Tene Booth & 
Robinson, Newcastle-upon-Tyne (for the workman) ; Gregory, Rowcliffe & Co., 

agents for Cooper & Johnson, Newcastle-upon-Tyne (for the employers). 
[Reported by F. Gurrman, Esq., Barrister-at-Law.] 


SLOMAN v. HARRIS LEBUS (a Firm). 


[Court oF AppEat (Lord Greene, M.R., Bucknill and Asquith, L.JJ.), 
December 16, 17, 1947.] 


Workmen’s Compensation—Industrial disease—Dermatitis—Disease contracted 
after 2 months’ exposure to liquids capable of producing dermatitis—W ork- 
man disabled only for employment in particular process in which disease 
contracted—*‘ Long continued exposure ’—Right to declaration of liability— 
Workmen’s Compensation (Industrial Diseases) Consolidation Order, 1929 
(S.R. & O., 1929, No. 2), para. (2). 

By the Workmen’s Compensation (Industrial Diseases) Consolidation 
Order, 1929, para. (2), a workman suffering from dermatitis produced 
by dust or liquids is not entitled to compensation under the Workmen’s 
Compensation Act, 1925, s. 43, on account of the disease “‘ if he is thereby 
disabled only for employment in the particular process in which the disease 
has been contracted, or other processes involving risk of the said disease, 
unless the judge . . . is satisfied that the disease has been contracted 
through long continued, exposure to dust or liquids in the industry in which 
he was engaged at the time of his disablement.” 

In April, 1946, a workman was engaged as a furniture-stainer and 2 
months later he was certified as suffering from dermatitis. He received 
compensation for total incapacity until Sept. 23, 1946, when he resumed 
work with his employers as a furniture porter, but he continued to receive 
compensation on the basis of partial incapacity until May 10, 1947. He 
claimed that he was entitled to continue to receive compensation from May 
10, 1947, onwards on the basis of partial incapacity, or, alternatively that 
he was entitled to a declaration of liability :— 

HELD : (i) the mere payment and acceptance of money at a rate appro- 
priate to compensation was not conclusive evidence of the existence of 
an agreement that the workman’s condition was such that he was entitled 
to payment on the basis of long continued exposure, and the workman was 
not entitled to continue to receive compensation on the basis of partial 
incapacity. eas 

(ii) the workman was not entitled to a declaration of liability, there 
being no evidence of a reasonable probability of a recurrence of the disease 
even if he remained in work not exposing him to dust or liquids which 
had caused his dermatitis. 

Lewis v. Cammell, Laird & Co., Lid., (1929) (22 B.W.C.C. 410), dis- 
tinguished. 

[As ro DERMATITIS AS A SCHEDULED DISEASE, see HALSBURY, Hailsham Edn., 
Vol. 34, p. 971, para. 1329, and p. 972, note 2; and For CasEs, see DIGEST, Vol. 34, 
p. 470, Nos. 3842, 3844, and Supplement. ; 

For tHe WorkKMEN’s COMPENSATION (INDUSTRIAL DISEASES) CONSOLIDATION 
Orper, 1929, AS AMENDED BY THE WORKMEN’S COMPENSATION (CATARACT) ORDER, 
1932, see WILLIS’S WORKMEN’S COMPENSATION, 37th Edn., p. 720, and see 
also pp. 725, 726.] 


Case referred to: . - 
(1) Lewis v. Cammell, Laird & Co., Ltd., (1929), 22 B.W.C.C. 410; Digest Supp. 


Appgat by the workman from an award of His Honour JupGE WHITMEE, 


at Edmonton County Court, dated July 15, 1947. ee 
The workman contracted dermatitis after having been employed for 2 mont ; 
asa furniture-stainer. He received compensation for 3 months and then resume 


ae 
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work with his former employers as a furniture porter, but continued to Rapep kn 
compensation on the basis of partial incapacity for another 8 nigae f ce 
claimed that he was entitled to continue to receive payment on t ym sae 
partial incapacity, but the county court judge dismissed his claim <N e nee 
of Appeal upheld the judge’s award. The facts appear in the judgme 
AsquitH, L.J. 


Edgedale, K.C., and C. J. A. Doughty for the workman. 
Beney, K.C., and T'yrie for the employers. 


LORD GREENE, M.R.: I will ask Asquirn, L.J., to deliver the leading 
judgment. 


ASQUITH, L.J. : This is an appeal by a workman from an award dismissing 
his claim for £2 15s. a week as from May 10, 1947, and deciding in favour of the 
employers. Before 1939 the workman was employed by the employers as a 
furniture porter. He went to the war, returned in April, 1946, and was re- 
engaged as a furniture-stainer. That is an occupation which brings the work- 
man into contact with fluids capable of producing dermatitis. On June 20, 
1946, he was certified by a medical board as suffering from dermatitis. He was 
completely disabled until Sept. 23, 1946, and in respect of that period he 
received compensation on the basis of complete incapacity, but on Sept. 23, 
1946, he returned to light duty as a furniture porter, and between that date 
and the end of April or the early part of May, 1947, he continued to be paid 
on the basis of partial incapacity. He now claims for continued payments 
on that basis in respect of the period from May 10, 1947, onwards. 

It is pertinent t6 consider para. 2 of the Workmen’s Compensation (Industrial 
Diseases) Consolidation Order, 1929. The schedule to that Order (which is 
an extension of sched. III to the Workmen’s Compensation Act, 1925) covers, 
among other things, ‘‘ dermatitis produced by dust or liquids,” and para. 2 
provides : 


A person suffering from any of the diseases described in the schedule annexed to 
this Order as dermatitis produced by dust or liquids . . . shall not be entitled to 
compensation under the provisions of the said section [s. 43 of the Act of 1925] on 
account of the said disease if he is thereby disabled only for employment in the particular 
process in which the disease has heen contracted or other processes involving risk 
of the said disease, unless the judge, committee or arbitrator is satisfied that the disease 
has been contracted through long continued exposure to dust or liquids in the industry 
in which he was engaged at the time of his disablement. 


Subject to another point which was raised by counsel for the workman, the 
application of that provision to the facts of this case would, I should have 
thought, have been fatal to the workman, because, undoubtedly, he fulfilled 
both of the conditions which disentitle a man to compensation under that 
paragraph. It was common ground in the county court that he was disabled 
only for employment in the particular process in which the disease had been 
contracted or other processes involving risk of dermatitis, and the county 
court Judge was not satisfied—and, I should have thought, he had good reason 
not to be satisfied—that the disease was contracted through long continued 
exposure to liquids. 

Counsel for the workman, however, argues that the position is altered by an 
agreement which he claims was entered into in September, 1946, or is to be 
inferred from what occurred then and later. He says that the position in 
April or May, 1947, was no different from what it was on Sept. 23, 1946, 
that during the period between those dates the workman was paid as for partial 
meapacity, and that an agreement should be inferred from these payments to the 
effect that the workman’s condition was such that he was entitled to payment 
on the basis of long continued exposure. The facts on which it is said that the 
county court judge not only could, but was compelled to, infer such an agreement 
were the acceptance and payment of the sums appropriate 
between September, 1946, and May, 1947. 


for the workman cited Lewis v. Cammell, Laird & Co., Lid. (1). There the- 
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on which he could arrive at that finding. As I read it, the case does not decide 
that the mere payment and acceptance of money at a particular rate is con- 
elusive evidence in every case of the existence of an agreement of the kind 
suggested. After all, such things as ex gratia payments do sometimes occur. 
I should have thought the proper conclusion in the present case was that there 
was evidence on which the county court judge could find that no such agreement 
was entered into and that there was certainly no evidence compelling him to 
find that an agreement was entered into. If that is right, it disposes of the 
main point in the case. 

It was also contended that, at all events, the workman was entitled to a 
declaration of liability to pay compensation, but it would seem that such a 
declaration could only be had in respect of the possible or probable recurrence 
of dermatitis which under para. 2 of the Order would entitle the sufferer to 
compensation. For these reasons, I think the appeal should be dismissed. 


BUCKNILL, L.J.: I agree. 


_ LORD GREENE, M.R.: I agree. I wish only to add a word on two 
points, the first being on the argument that, in para. 2 of the Workmen’s Com- 
pensation (Industrial Diseases) Consolidation Order, 1929, the words “long 
continued exposure ”’ ought to be read in a very special sense by implying 
into them the negative qualification that it must not be through some personal 
idiosyncrasy. The words “long continued exposure ’—three simple words 
in the English language—mean exactly what they say, no more and no less. 
It is found, as a fact, that those words are not complied with in the present case, 
and there can be no appeal. On the question of a declaration of liability, 
the judge, in a very clear and helpful note, gives himself what admittedly is a 
perfectly proper direction in law. Having held that, by reason of para. 2 of 
the Order, there was no liability so long as the workman was able to work 
away from dust or liquids, he said : 


I held that if the [Order] prevented liability for further compensation there was 
no room for a declaration of liability unless there was evidence of a reasonable pro- 
bability of a further breakdown even if the applicant remained in work not exposing 
him to dust or liquids which bad caused his dermatitis. 


That was a perfectly proper direction. A declaration of liability is a means by 
which the workman, in view of the reasonable probability of a recurrence of 
the effects of his accident or disease (as the case may be), keeps open his rights 
to compensation in the future. In the present case para. 2 of the Order puts a 
limit on his right to compensation, and, in effect, disentitles him in the cireum- 
stances stated to claim compensation even if the disease does recur. There- 
fore, any declaration of liability would have to be on the basis that it was a 
liability to compensation which might arise within the four corners of the 
limits laid down in para. 2. The judge, having directed himself properly, 
gives his conclusion as follows: “ But the whole effect of the medical evidence 
was that he could safely work if he kept away from such dust or liquids,” 
therefore, clearly finding (and there was ample evidence on which he could find) 
that there was no reasonable probability of the workman ever becoming entitled 
to compensation, having regard to para. 2 of the -Order. This court cannot 
possibly interfere, even if it would wish to do so, with such a finding. In the 


result, the appeal must be dismissed. 
Appeal dismissed with costs. 


Solicitors : Shaen, Roscoe & Co. (for the workman) ; Goldingham, Wellington 


& Co. (for the employers). 
snaten [Reported by F. GUTTMAN, Esq., Barrister-at-Law.] 
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SHARP v. COATES. 


(Krne’s Bencu Diviston (Humphreys, J.), December 18, 19, 1947.] 

Real Property—Land charge—Registration—Estate contract— Yearly tenancy under 
written agreement—Undertaking to grant ten-years lease—Validity of under- 
taking against purchaser of land—Land Charges Act, 1925 (c. 22), 8. 10 (1), 
Class C (iv). ; 

By an agreement in writing R., the tenant from year to year of certain 
land, sublet the land to the defendant “for the term of one year from 
Oct. 11, 1943, and so on from year to year.’’ The agreement further provided : 
“Tn the event at any time during the continuance of this agreement of the 
reversion expectant upon this agreement becoming absolutely vested in 
R., R. will grant to the [defendant] a lease for a term of 10 years as from 
Oct. 11, 1943... This provision was not registered as a land charge 
under the Land Charges Act, 1925. On the death of his mother, R. 
became the freeholder of the land which he sold to the plaintiff 
in December, 1945. The plaintiff gave the defendant notice to quit expiring 
on Oct. 11, 1947, but the defendant refused to give up possession, claiming 
that he was entitled to the grant of a lease for ten years under his tenancy 
agreement. In an action by the plaintiff for the possession of the land, 

Heitp: R. was an “estate owner” within the meaning of s. 10 (1), 
Class C (iv), of the Land Charges Act, 1925 ; to bind a purchaser his under- 
taking to grant a lease to the defendant required registration as a land 
charge, under s. 13 (2) of the Act ; and, therefore, the plaintiff was entitled 
to possession. 

[As to Estate Contracts REGISTRABLE AS LAND CHarGeEs, see HALSBURY, 
Hailsham Edn., Vol. 19, p. 358. For tHe Lanp CHarces Act, 1925, ss. 10, 13 (2) 
and 20 (4), and For THE Law oF PROPERTY Act, 1925, ss. 1 (1) and 205 (i) (xxvii), 
see HALSBURY’S STATUTES, Vol. 15, pp. 531-7, 537, and 542-4; and pp. 177-8 
and 389.] 

Action for possession of land. 

Under a written agreement for a yearly tenancy, the tenant (the defendant) 
was entitled to the grant of a lease for ten years in the event of the freehold 
of the property becoming vested, during the currency of the agreement, in the 
landlord, who himself held under a yearly tenancy agreement from his mother. 
The mother died, and the landlord, on becoming the freeholder, sold the land to 
the plaintiff, who brought this action to recover possession from the tenant. The 
tenant set up the term of his tenancy agreement. Humpureys, J., held that 
as the term was not registered as a land charge, it was void as against the plaintiff, 
who was, therefore, entitled to possession. 

Hanbury Aggs for the plaintiff. 

Jopling for the defendant. 


- HUMPHREYS, J.: This is an action for the possession of certain land 
of about three acres in Norfolk. The material facts are agreed. The freeholder 
of the property was a Mrs. Racey, who died on Sept. 7, 1944. She had a son, 
Walter Henry Racey, and at some time she orally granted a yearly tenancy 
of the land to him. By a written agreement dated Apr. 13, 1944, the son in 
turn granted a yearly tenancy of the property to the defendant. The agreement 
provided: “The landlord agrees to let and the tenant agrees to take” the 
land in question ‘ for the term of one year from Oct. 11, 1943, and so on from 
year to year,” at a certain rent, and it contained a very unusual term in a yearly 
tenancy, that is, a proviso that: ‘“ In the event at any time during the continu- 
ance of this agreement of the reversion expectant upon this agreement becoming 


tenant a lease for a term of 10 years as from Oct. 11, 1943, upon 
: ; - Il, , the terms 
this agreement so far as the same are applicable to a lease.” i = 


sold by auction on Mar. 24, 1945. Tho plaint; i 

; » 1945. plaintiff attended the auction and 
made acquainted with the conditions of sale, which showed, among other Pehla 
that the house was in the possession of the vendor who was prepared to give 
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— eal ap apacnit thereof and, also of the farm and the farm land, but 
n question were ‘“‘in the occupation of Mr. C. Coates [the 
defendant] under an agreement dated Apr. 13, 1944, at a ] 
£22 23. 3d. p.a.” The special conditi ented cathy tear gent 
3d. p © special conditions of sale included a paragraph which pro- 
vided: “ The three acres (more or less) being part of Lot 1 is in the occupation of 
Mr. Claude Coates upon the terms of an agreement dated Apr. 13, 1944, which 
agreement can be inspected by intending purchasers at the office of 
the vendor s solicitors at any time before the sale.’ On the day of 
the auction at which the property was to be sold, the plaintiff made 
certain offers, and negotiations followed as a result of which, in Novem- 
ber, 1945, the plaintiff entered into a contract of sale and purchase 
for the property. Completion took place. in December, 1945, and as 
from that date there is no question that the plaintiff was himself the freeholder 
of the property concerned. It was as such freeholder that he gavé a notice 
to quit to the defendant, which is admittedly a good notice, and which expired 
on Oct. 11, 1947. The defendant refused to quit, and this writ was issued 
asking the court to make an order that he should give up possession. The 
answer made by the defendant to this action is this: “It is true that on Sept. 
13, 1946, I was given a good notice to quit and that notice expired on Oct. 11, 
1947, and, therefore, on Nov. 10, 1947, when the writ in this action was issued, 
the tenancy had expired, but I rely on the proviso in my agreement with Mr. 
Racey that I was entitled to have a lease for 10 years of this property as from 
Oct. 11, 1943. I demand my right from the present plaintiff.”. The reply 
to that answer is: ‘‘ You have omitted to obey the terms of an Act of Parlia- 
ment as to registration of your right with regard to this land and, therefore, 
by statute that right, whatever it is, is void as against myself who am a pur- 
chaser for value.” 

The plaintiff contends that the defendant’s right under the proviso in his 
tenancy agreement is a charge on the land within the Land Charges Act, 1925, 
s. 10, which provides : 

(1) The following classes of charges on, or obligations affecting, land may be 


registered as land charges in the register of land charges, namely :— . . . ClassC .. . 
(iv) Any contract by an estate owner or by a person entitled at the date of the 
contract to have any legal estate conveyed to him to convey or create a legalestate ... 


Counsel for the plaintiff says that Mr. W. H. Racey was an estate owner within 
the language of that clause. The Land Charges Act, s. 20, provides: “ (4) 
‘Estate owner,’ ‘legal estate’ ... have the same meanings as in the 
Law of Property Act, 1925,” and the Law of Property Act, 1925, s. 205 (v) 
defines “estate owner” as “the owner of a legal estate . . .” Section 1 of 
the Law of Property Act provides : 

(1) The only estates in land which are capable of subsisting or of being conveyed 

or ereated at law are—(a) an estate in fee simple absolute in possession ; (b) a term 
of years absolute... 
To see what is the meaning of a “‘a term of years absolute ” one has to turn 
to s. 205 (xxvii) where ‘‘ term of years absolute ”’ is defined as meaning “a 
term of years,” and, towards the end of a very long sub-section, there appears : 
“in this definition the expression ‘ term of years ’ includes a term, for less than 
a year, or for a year or years and a fraction of a year or from year to year. 

It seerns to me that the chain is complete, and that those definitions show 
clearly that Mr. W. H. Racey was an ‘estate owner ” within the Land, Charges 
Act, 1925, s. 10 (1) Class C (iv), and, therefore, that this proviso constitutes a 
charge on the land which could be registered by him. The Land Charges Act, 
1925, s. 13, provides : 

(2) A land charge of ... ClassC.. . created or arising after the commencement 
of this Act, shall . . . be void as against a purchaser of the land charged therewith, 
or of any interest in such land, unless the land charge is registered in the appropriate 
register before the completion of the purchase. 


It follows that, in my judgment, the proviso to the mene oo ie agreement 
i i ainst the plaintiff, who is entitled to the possession 
oh ipl dalla i Judgment for the plaintiff. 


for which he asks. : 
Solicitors: Merrimans, agents for Fraser, Woodgate and Beall, of Wisbech, 


yr l 
Cambridgeshire (for the plaintiff); Metcalf, Copeman and Pettefar (for the 
ender). ‘ ; [Reported by F,. A. Amigs, EsqQ., Barrister-at-Law.| 
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MANN v. PHILLIPS. 


(Caancery Division (Roxburgh, J.), December 16, 1947.] 


Practice—Judgment—Default of appearance—Discrepancy between writ and 
statement of claim—Discretion of court—Amendment of writ—R.S.C., Ord. 
AS Ae 

By his writ the plaintiff claimed against the defendant an order for 
the specific performance of an agreement in writing dated Apr. 2, 1946, 
for the sale of certain land. The defendant made default in entering 
appearance and the plaintiff filed a statement of claim in which he 
pleaded only an oral agreement dated Apr. 2, 1946, On @ motion for 
judgment in default of appearance : 

Hetp: whether or not a claim should be enforced which was not 
strictly in accordance with the writ was a matter for the discretion of 
the court; the difference between the writ and the statement of claim 
in the present case was a matter of substance; and the motion must 
be dismissed. 

Tur Court gave leave under R.S.C., Ord. 28, r. 1, to amend the 
writ by pleading an oral agreement. 
[As ro JUDGMENTS By DEFAULT OF APPEARANCE, see HALSBURY, Hailsham Edn., 
Vol. 19, p. 218, para. 515; and For CasEs, see DIGEST, Practice, pp. 384 et seq., 
Nos. 918 et seq.] 


Morion for judgment in default of appearance. 
The facts appear in the headnote and judgment. RoxsBurGu, J., refused 


the motion. 


Albery for the plaintiff. 
The defendant did not appear. 


ROXBURGH, J.: By the writ in this action the plaintiff, Thomas 
Mann, seeks against the defendant, Ellis Phillips, an order for the specific 
performance of an agreement in writing dated Apr. 2, 1946, whereby the 
defendant agreed to sell to the plaintiff certain land and premises known as 
Northwood Farm, Frampton Cotterell, in the county of Gloucester, for the 
sum of £3,200. The defendant made default in entering an appearance, and 
the plaintiff filed the following statement of claim in default of appearance : 
“ By an oral agreement made on Apr. 2, 1946, the defendant agreed to sell 
to the plaintiff certain premises known as Northwood Farm, Frampton 
Cotterell, in the county of Gloucester, for an estate in fee simple free from 
incumbrances for the sum of £3,200. In breach of the said agreement the 
defendant neglected to deliver to the plaintiff any abstract of title in respect 
of the said premises despite the repeated requests of the plaintiff, and on 
Dec. 18, 1946, the plaintiff issued his writ in this action. On Jan. 23 1947 
the defendant delivered an abstract of title, and on Feb. 25, 1947, the plaintiff 
delivered to the defendant requisitions on title to the said premises and a 
draft conveyance thereof for his approval. Despite the further repeated 
requests of the plaintiff, the defendant has failed to .reply to the said 
requisitions or deal with the said draft conveyance by way of amendment 
or approval. The plaintiff has at all material times been ready and willi 
to perform his part of the said agreement. The plaintiff claims aay 
performance of the said agreement and damages in lieu of or in addition 
thereto and costs.” On the strength of that statement of claim, the plaintiff 
asks me to make an order in default of appearance and defence in this form : 
“ Declare that the agreement mentioned in para. 1 of the statement of claim 
in this action ought to be specifically performed and order and adjudge the 
same accordingly and order that the following inquiries be shade (i) An 
enquiry whether a good title can be made to the premises comprised in th 
said agreement and when such title was first shown; (2) An enquiry wh t 
damages have been sustained by the plaintiff by. reason of the eee see 
having performed the said agreement according to the terms thereof, and fur 
ae ee Ly besey aps - pay to the plaintiff the amount of such damages as ihe 

rtlly to be due in respect i i 
the amount of the plaintiff’s taxed eo, Lane presse aforpenideng 


¥F 
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—— Sone 
anim the view which Teak of ant he form of the rll claimed 
etn _ Savy pated case, lf 1s unnecessary to do so. I only 

y ™ passing to ist not be assumed that, if I had felt able to grant th 
plaintiff any relief, I should have granted relief in that form. It Sa a % 
me plain that the actlon commenced by the writ was based on aie =e 
agreement in writing. It seems to me, therefore, that the only thin high 
I could enforce in the absence of the defendant is that agreement ateime 
and no other agreement. There is no reference in the statement of claim Ae 
any agreement in writing, and the minutes proposed ask me to enforce, not 
the agreement referred to in the writ, but the agreement mentioned in ara, 1 
of the statement of claim, which is in terms stated to be an oral es 
Counsel has suggested that this is a point of no substance. I doubt it. I do 
not think it is necessary to determine that matter because he is asking me 
to do something which is not strictly in accordance with his writ, and this is 
a matter for my discretion. He asks whether, if it were stated in the 
writ that the date of the contract was Apr. 2 and it proved to be Apr. 3 
: ee tet conga ne ? Probably, in the exercise of my discretion, 

shou ave said that the de minimis principl 
but that is not this case at all. : ea a ams ma Na 

It will be observed that the statement of claim sets up an oral agreement 
and contains nothing whatever to suggest that there exists any note or 
memorandum, thereof. It is true that the usual course is to plead an oral 
agreement and leave the defendant to set up the statute. It may well be that, 
if this writ had asked for specific performance of an oral agreement and an 
oral agreement had been set up in the statement of claim, I should have felt 
it right and proper to grant the relief asked, notwithstanding s. 40 of the Law 
of Property Act, 1925, and the absence of any reference to a memorandum 
or note in writing, but it seems to me that it is a totally different proposition 
when the writ refers specifically to an agreement in writing and there is no 
mention of such an agreement in the statement of claim. If a plaintiff changes 
the basis of his claim from an agreement in writing to an oral agreement, 
I ought, in my vpinion, to treat that as a change of substance unless I am 
satisfied that it is not. I am not at all satisfied that it is not a matter of 
substance in the present case by reason of the absence of all reference to a 
memorandum or note in writing of the contract. Accordingly, this motion 
must be dismissed. 

Albery: Would your Lordship grant me leave to amend the writ by 
pleading an oral agreement ? [He referred to R.8.C., Ord. 28, r. 1, which 
provides : 

The court or a judge may, at any stage of the proceedings, allow either party to 
alter or amend his indorsement or pleadings, in such manner and on such terms as 
may be just and all such amendments shall be made as may be necessary for the 
purpose of determining the real question in controversy . - . ] 


An amendment can be allowed whether or not the defendant has entered an 
appearance : see ANNUAL PRACTICE, p. 484n. 

ROXBURGH, J.: I believe I can do that. I will give you leave to amend 
the writ. You will then have to re-serve the statement of claim, and if the 
defendant makes default in appearance, you will have to re-file it. 


Motion dismissed.. 


Solicitors; Haslewood, Hare & Oo. (for the plaintiff). 
[Reported by R. D. H. OsBorNeE, Esq., Barrister-at-Law.] 
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REYNOLDS v. LLANELLY ASSOCIATED TINPLATE CO., LTD. 


[Court or AppeaL (Lord Greene, M.R., Cohen and Asquith, L.JJ.), 
December 10, 1947.] 

Workmen’s Compensation—Wage-earning capacity—Use of knowledge of local 
conditions by arbitrator. el ; 

In May, 1925, a shearer.in a tinplate factory was injured in the right 
eye by a flying steel splinter and was totally incapacitated until August, 
1926, when, in spite of the development of a traumatic cataract, he was 
able to return to and continue with his normal work until October, 1942, 
since which date, as a result of an accident at his home not connected, 
with the eye injury, he had done no work. In November, 1944, an 
operation was performed on the injured eye and an award, of compensation 
was made on the basis of total incapacity for four months. At the time 
of the eye injury the workman was earning £6 19s. 4d. a week which, 
with statutory increases, would, at current rates, amount to 10 guineas. 
On an application to vary the award, the arbitrator held, inter alia, that, 
so far as his right eye was concerned, the workman, who was then aged 
66, though not able to work as a shearer, was able to do work other than 
that of a shearer and earn wages equal to his pre-accident earnings, 
including the statutory increases. There was no evidence of what other 
work he could do, and no trade evidence as to the availability of work, 
nor was there an offer of work by the employers. It was, therefore, assumed, 
that the arbitrator had based, his decision on his own local knowledge :— 

Heutp: (i) although the arbitrator was entitled to use his knowledge, 
properly applied and within reasonable limits, of matters which were 
within the common knowledge of persons in the district, the present was 
a special and individual case, and the arbitrator must, wrongly, have 
based his decision on some particular knowledge which he had relating 
to the possibility of a workman of such skill and age obtaining work at 
so high a rate of wages. 

(ii) the question of the workman’s wage-earning capacity should have 
been determined by reference to his age, to the high wages as a skilled 
man he was once able to earn, and to the fact that thé partial incapacity 
affected his ability to do precision work, and not by some general estimate 
of the position of the labour market, rates of wages in general, or the 
rate of wages for workmen of specified capacity of a normal age. 

Observation of Lorp BuckmastER in Keane v. Mount Vernon Colliery 
Co., Ltd. (26 B.W.C.C. 245, 252; [1933] A.C. 309, 317), applied. 

[As To Use oF ARBITRATOR’s LocaL KNOWLEDGE, see HALSBURY, Hailsham 
Edn., Vol. 34, pp. 893, 926, paras. 1227-1270; and ror Caszs, see DIGEST, Vol. 34, 
p. 457, No. 3749 and Supp.] 

Cases referred to: 

(1) Owens v. Llay Main Collieries, Ltd., (1932), 25 B.W.C.C. 573; Digest Supp. 

(2) Keane v. Mount Vernon Colliery Co., Ltd., [1933] A.C. 309; 102 L.J.P.c. 97; 
149 L.T. 73; 26 B.W.C.C. 245; Digest Supp. 

(3) Roberts & Ruthven, Ltd. v. Hall, (1912), 106 L.T. 769; 5 B.W.C.C. 33l; 34 
Digest 457, 3749. 

(4) Viney v. New Tredegar, Treharris & Troedyrhiw Co-operative Society, (1939), 
32 B.W.C.C. 264; Digest Supp. 

(5) Aa ater Mes Exchange & General Investments, Ltd., (1937), 30 B.W.C.C. 395 ; 

upp. 

(6) Mothersdale v. Cleveland Bridge & Engineering Co., (1930), 99 L.J.K.B. 261 : 

142 L.T. 541; 23 B.W.C.C. 47; Digest Supp. , 

(7) Tannock v. Brownieside Coal Co., [1929] A.C. 642; 98 L.J.P.C. 156; 141 L.T. 

599; 22 B.W.C.C. 383; Digest Supp. 


APPEAL by the workman from an award of His Honour JUDGE Morris, 
K.C., made at Llanelly County Court on Jan. 21, 1947. The appeal was 
allowed. 

Dare and Wallis-Jones for the workman. 

Scholefield Allen, K.C., and Ithel Davies for the employers. 


LORD GREENE, MLR. : The workman, who is aged 66, seeks to have 
the arbitrator’s award varied in two respects, He was a shearer in a tinplate 
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factory and the accident took place as long ago as May 26, 1925, when a steel 
splinter flew into his eye, as a result of which he was totally incapacitated 
until August, 1926. The injury started a traumatic cataract in the eye which, 
however, did not prevent him from returning to his normal work shortly after 
August, 1926. He worked until October, 1942, when he had an accident in 
his home, not connected with the injury to the eye, which kept him away 
from work for a substantial period. He has not worked since October, 1942, 
for, while he was still away from work, the cataract in the injured eye reached 
a stage at which an operation became desirable and on Nov. 21, 1944, he went 
into hospital and was operated on the next day. There is no dispute that for 
four months after that operation he was totally incapacitated, and the county 
court judge has awarded him compensation on that basis for that period and 
no more. The proceedings which have given rise to the appeal were proceedings 
by way of review. Shortly after the original accident the employers signed 
an agreement admitting liability, which was approved in the usual way, and 
as soon as the workman was able to return to work the compensation ceased. 
He is now seeking to have the compensation re-instated. The wages he had 
been earning before the accident in 1925 were £6 19s. 4d. That, it is agreed, 
when the relevant statutory increases are added, must be taken to be 
£10 10s. Od. at present rates. 

The first point on which the appeal is made can be dealt with shortly. It is 
said that the county court judge was wrong in the date which he took for 
the commencement of compensation, viz., the date of the operation, and it 
is argued that the workman’s incapacity due to the accident began in January, 
1944, when, it is said, the incapacity due to the accident in his home had 
come to an end and the incapacity due to the deterioration in the right eye 
had begun to operate and was keeping him from work. The short answer 
to that proposition is that there was a conflict of evidence on the matter, 
the judge formed his conclusion on sufficient evidence that the proper date 
for the commencement of compensation was Oct. 21, 1944, and we cannot 
attack it. : 

The other, and main, point in the case is not too easy to decide. In his 
judgment the judge found the following facts. (1) The workman is 
not able to work as a shearer because of the condition of his right eye, due 
to the accident ; (2) so far as his right eye is concerned, he is able to work at other 
work and earn his pre-accident rates of weekly wages, including the figure under 
the Act of 1943; (3) any incapacity to do work other than a shearer and earn 
wages equal to his pre-accident earnings is not as the result of any injury to 
his right eye. The finding that is challenged is No. (2). It is said that there 
was no evidence on which the judge could find that the workman could earn 
his pre-accident rates of weekly wages including the 1943 Act figure of 10 
guineas a week. ; ; 

The evidence with regard to his earning capacity subsequent to the operation 
is very meagre. He said himself: “I could not do shearer’s work because of 
eyes.” That is, of course, now common ground. “TI believe labourer gets £4 
a week.” That*suggests that he is putting forward a labourer S wage as the 
highest wage that he could expect to earn. The next item of evidence is to 
be found in that of Dr. Healey, the ophthalmic surgeon who operated for 
the cataract. He said: “No hope of further improvement to right eye ; left 
eye will get worse.’ It appears that there is also a cataract in the left eye, 
but not due to this accident, and at present, at any rate, it does not prevent 
him seeing altogether, What he said with regard to the workman’s capacity 
for work was: ‘‘ Not fit to-day to do work as shearer. He can do various kinds 
of other work.” He said in cross-examination he wanted four months to settle 
down after the operation, and that is the four months for which the judge 
gave compensation. On behalf of the employers Dr. Thomas said : Ff ee ae 
reason why he could not do the work of shearer after Jan. 26, ee 1 
glasses. Probably will find difficulty now as a shearer. SD ib ae aaa 
as a shearer but he can do other work.” On that evidence it is to be notec 


that there is no trade evidence as to the availability of jobs. 1 hore is not, 
as is very often found in these cases, an offer by the employers to find a job, 
and there is no evidence as to what other kinds of jobs might be open. The 


effect of the judge’s award is that as from the expiration of the four months, 
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when the total incapacity came to an end, the workman remained partially 
incapacitated by reason of the fact that it is common ground, as the judge 
found, that he is not fit for his previous work as a shearer. What other work 
he can do is not referred to in the evidence as recorded, nor is there any 
finding in the judgment as to what that other work might be, It is, I think, 
right to bear in mind that the partial incapacity obviously affects his ability 
to do anything in the nature of precision work. It is also obvious that he was 
a man whose skill at the job on which he had spent his life was such that he 
was able to earn the very high rate of wages of ten guineas a week. He was 
a man of 66. It appears to me that the question what he would be able to 
earn in some suitable employment must be answered with reference to those 
three factors and not to some general estimate of the position of the labour 
market, rates of wages in general, or the rate of wages for workmen of specified 
capacity of a normal sort of age. The workman has a type of injury which 
must close to him the doors of many of the more highly paid types of work 
and he is a man of 66. 

In those circumstances, what is the position? If the evidence as re- 
corded in the judge’s note alone is considered, I feel myself in no doubt that the 
right conclusion for this court would be that there was no evidence on which 
the judge could find that the workman was able to work at other work and 
earn his pre-accident weekly rate of wages, including the 1943 figure. At would 
appear on the face of the evidence alone that the figure which was impliedly 
arrived at by the judge cannot have been an estimate founded on the evidence. 
It may be that the judge put too high an estimate on the workman’s earning 
capacity after hearing the doctors and seeing the workman in the box and 
that he really did found on the evidence before him. If that was what he did, 
I would say the evidence was not sufficient to justify him in law in coming 
to his finding. Two suggestions are made to meet that difficulty. One is that 
the evidence of the doctors that the workman can do various other kinds of 
work is really only a compendious statement in the judge’s note of much 
more elaborate and detailed evidence given before him. I do not find it possible 
myself to take that view, because I cannot help thinking that the judge would 
have realised the importance of recording any evidence of that kind if it was 
given, and, indeed, of referring to it in his judgment, because it obviously 
was of great importance. The other explanation offered is that the judge 
must have drawn on his own knowledge of the state of the local labour 
market and the sort of wage that can be earned, and reference is made to 
several well-known authorities which state that the county court judge is 
entitled to have recourse, as a matter of judicial knowledge, to local informa- 
tion which he possesses. On the assumption that he has done that (and I am 
assuming that he did do that), it is said that we ought not to interfere. That 
raises what, to my mind, is a question not very satisfactorily dealt with by 
the courts in the past. The practice of county court judges of supplementing 
evidence by having recourse to their own local knowledge and experience has 
been criticised, praised as most beneficial, objected to, and encouraged in 
different decisions. I think it is impossible to suggest at this time of day that 
the county court judge is not entitled, within limits to which I shall refer in 
a moment, to take into account his own knowledge of general conditions in 
the neighbourhood. 

_I do not desire to express any opinion, and it is not necessary to do so, 
whether or not the rather stringent limits suggested for the operation of that 
rule by Romer, L.J., ought to be observed. I need not quote them, but he 
does criticise and suggest limits for its operation in Owens v. Llay Main 
Collieries, Ltd. (1) (25 B.W.C.C. 593). I am content myself to refer to this 
statement by Lorp Buckmaster in Keane v. Mount Vernon Colliery Co. 
Ltd. (2) (26 B.W.C.C. 252) : ; 


In order to get rid of the question that the arbitrator has raised as to the admissibility 
of. . . knowledge [of local conditions of the varying wages of miners employed 
in the district] I may say that I think that, properly applied, and within reasonable 
limits, he was entitled to use it. To hold otherwise would involve that a number of 
witnesses would have to be called in order to bring under judicial notice by local proof 
facts within the common knowledge of everyone in the district. I see no objection 
to his having made his judicial experience in this respect available. 


: 
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It is worth noticing that the type of case to whi 

; t : ich Lorp BuUCcKMASTER i 
referring is that where the judge uses his knowledge of matters which ite 
within the common knowledge of everyone in the district, and he limits his 


right to call his own knowledge into play by the words “ properly applied and 


~— mage ee The question, therefore, I apprehend for this 
c , judge is said improperly to have used his local knowledge 
is whether he has used that knowledge properly and within reasonable limi ‘ 
That leaves the function of this court rath I pire 

2aVes er vague. It would mean that in 
every individual case where the point is raised we should have to decide 
whether or not we thought that the judge had acted in relation to the facts 
of the case in a reasonable manner. When one looks at the type of case where 
this practice has been adopted and approved one finds that they are cases of 
@ quite general nature. Take the case last referred to, Keane v. Mount Vernon 
Colliery Co., Ltd. (2). The question there was what was necessary to give the 
family of a deceased man sufficient provision for the ordinary necessaries of 
life. In arriving at his finding, the judge said he had taken into consideration 
the evidence and also his own judicial knowledge of local conditions and the 
average wage of miners employed in the district. That type of knowledge is 
of quite a general eharacter and is not liable to be varied by specific 
individual characteristics of the individual case. Among the other cases which 
have been cited to us, I take Roberts & Ruthven, Ltd. v. Hall (3), an early 
case which was much relied on. In that case Cozens-Harpy, M.R., said this 
(6 B.W.C.C. 333): “The arbitrator was entitled to act on his general 
knowledge of the labour market and the conditions of the trade and so on ”— 
as I have said, matters of quite a general kind which the judge can safely be 
trusted to refer to of his own knowledge. The matter in dispute there was 
the amount of wages the workman could earn at light work. He was a member 
of the crew of a steam trawler and had injured his arm, and light work in relation 
to such a man in the local place (Grimsby) must have had a very clear meaning 
to the county court judge. He used his local knowledge of the rate of wages 
which a man of that class, capable of doing that type of work, could earn 
in Grimsby, and it was said he could properly do that. The last case I need 
refer to is Viney v. New Tredegar, Treharris and Troedyrhiw Co-operative 
Society (4) where a butcher earning £3 2s. 6d. a week was certified to be 
suffering from occupational dermatitis. He obtained work as a canvasser 
and earned £3 a week, and asked for a declaration of liability. The county 
court judge found as a fact on the evidence that there was no such physical 
incapacity as to prevent the workman earning his pre-accident wage and 
he dismissed the application. It was held that “the county court judge was 
entitled to find that the workman was able to earn his pre-accident wage in 
some suitable employment and it was a question of fact for him.” SLESSER, 
L.J., says this (32 B.W.C.C. 268) : 

As has often been pointed out in these cases, prima facie the fact that the particular 
work upon which a man is engaged has by reason of his infirmity due to his accident 
been excluded from his future employment narrows the sphere of his employment ; 
but it does not necessarily follow that, because his employment is narrowed in the 
sense that he is no longer able to do that which he had been doing, he has thereby 
suffered any incapacity and it is a fact for the learned county court judge to decide 
whether that is so or not. If there were any doubt about it, that is made perfectly 
clear by the recent case which was cited to us of Blades v. Wool Exchange and General 
Investments, Ltd. (5). 

Blade’s case (5) was one in which I had delivered a judgment which SLEssER, 
L.J., cites in his judgment in Viney’s case (4). It was a case of an office cleaner 
earning 18s. a week. The finding had been that she was still able to earn 18s. 
a week although the class of work that she could do was limited to work 
which would not expose her to the possibility of an industrial disease. She 
was suffering actually from dermatitis. SLESSER, L.J., says (32 B.W.C.C. 269) : 

“ The judge finds ”—I am quoting from the learned Master oF THE Rotts’ judgment 

(30 B.W.C.C. 401)—‘ that she could earn 18s. in any other job which she could obtain, 


and he points out earlier that in the work which she had been doing in the 


past she had been earning 188. a week so that there was, as a result, no in- 
idence upon which 


capacity. The question arose whether there was some evl 
the learned county court judge could so find, and the learned MasTER OF 


THE Rows says (30 B.W.C.C. 402): “Tt is also to be observed that 18s. 
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a week is a very small amount and represents earnings of a very low degree 
in the scale of the labour market. If the case were concerned with @ person earning 
a much higher wage in some skilled trade, it would be possible to understand the view 
that local knowledge or a general knowledge of affairs might not be sufficient to enable 
the judge to come to a finding of fact as to what wages could be earned.” I do not 
read those words to lay down a principle of law, but merely to be a guide to county 
court judges that of course as the wages rise in scale, the more they must take care 
to have regard to the particular circumstances of the particular employment and to the 
effect of its limitation. 

I agree with what Stesser, L.J., said there, but it still leaves it to be decided 
in any individual case whether the county court judge has gone beyond the 
permissible limits in drawing on his local knowledge. One more example was 
a judgment of Scrurron, L.J., in Mothersdale v. Cleveland Bridge & 
Engineering Co. (6) which is quoted in Owens v. Llay Main Collieries, Ltd. 
(1) (25 B.W.C.C. 587). Scrutron, L.J., said (23 B.W.C.C. 51): 

If the learned county court judge had properly directed himself, and was referred 
to Tannock v. Brownieside Coal Co. (7), and had read it, and using his local knowledge, 
and his knowledge as a man, as he is entitled to do, of the condition of things in Durham, 
he has found that the failure to obtain employment is largely due to the state of the 
labour market in Durham, and not wholly or mainly due to the consequences of the 
injury, I cannot possibly say that he is wrong in coming to that View when it is a matter 
of fact for him whether in the evidence, plus his local knowledge, there is evidence on 
which he could find that it was the state of the labour market in Durham which causes 
the man to be unemployed. 


There the question was whether the workman’s failure to obtain employment 
was @ consequence of the injury and the judge, knowing the conditions of 
employment in Durham, found that it was not. 

That is the sort of general knowledge which is quite unobjectionable if the 
judge makes use of it, but, in my opinion, in the present case it is not general 
knowledge, which has been drawn on. It must be some particular knowledge 
that the judge drew on relating to the possibility of a man of this high degree 
of skill at his age obtaining a job at as high a rate of wages as 10 guineas a week. 
There are factors in the case of such an individual of a particular nature, 
and the judge ought not to have drawn on knowledge which could only be 
helpful if it was of a highly specialised nature. The knowledge required to 
answer the question here was not, in my opinion, the sort of knowledge to 
which Lorp BuckMAsTER was referring when he spoke of knowledge which 
everybody in the district would have. Even treating those words as of rather 
too limiting a character, this seems to me to be quite a different class of case 
from that where what was implied was some general knowledge relating to 
employment in general and the cases of men in all categories of that sort. 
This is a very special and individual case, and, in my view, the county court 
judge ought not to have answered the crucial question on his own knowledge 
of the locality. In the result, the award must go back to have question No. 2 
dealt with, with liberty to either party to call further evidence. 


COHEN, L.J.: I agree. So far as the date at which compensation should 
start is concerned, I entirely agree with my Lord that there was evidence on 
which the learned judge could reach his conclusion, and that we ought not to 
disturb it. With regard to the second point I must admit that my mind has 
fluctuated considerably during the hearing of the argument, but, on the whole 
I have come to the conclusion that the order which my Lord proposes is right. 
Accepting to the full that it would be most undesirable that a judge should 
be precluded in proper cases from acting on his local knowledge of matters 
which are not covered expressly, or, indeed, possibly at all, by the evidence 
none the less, as my Lord has pointed out, I think there must be some limit 
to that practice and I think that we have, as my Lord has said, following the 
injunctions laid down by Lorp Buckmaster to consider whether in the 
particular case the learned judge has properly applied it within reasonable 
limits. Before we can be satisfied that he has so applied his local knowledge 
we must, I think, be satisfied that he had present to his mind the re isi 
data to which to apply the local knowledge. In considering in Ns sages 
whether or not such data were present we must give a benevolent ecasiiten 
to what must inevitably be a short note of the proceedings before him, but 
in this case I am not satisfied that the county court judge had before him 
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the requisite evidence to which he could apply his knowledge of the condition 
and rates of pay in the district to determine the second and vital Saar 
viz., whether the workman had se far recovered that he could ae his 
pre-accident rate of weekly wages in other work. It might be said, that i 
those circumstances, instead of remitting the case for a further hoain the 
better course would be to ask the learned judge to amplify his Raiahat 
having regard to the considerations urged by my Lord, I think it would be 
preferable to take the course which my Lord has indicated. y 


ASQUITH, L.J.: I agree with the course proposed. The authorities 
have not attempted, nor, perhaps, is it possible, to lay down a formula 
defining with precision the limits within which the county court judge may 
in such cases as the present rely on his personal knowledge of local 
conditions in supplement of or in substitution for regular evidence. As m 
Lord has pointed out, Lorp Buckmaster in the House of Lords in Keane eo 
Mount Vernon Colliery Co., Ltd. (2), goes no further than to lay down that 
the judge is entitled to use his personal knowledge within reasonable limits. 
This means in practice that, in deciding whether such limits have been exceeded 
or not, the court must have regard to the facts of each individual case. On the 
facts of the present case, for the reasons given by my Lords, those limits have 
been exceeded, and I agree that the award should be sent back. 

re, Appeal dismissed with costs. 

Solicitors : Russell Jones & Walker, agents for Randell, Saunders & Randell, 
Llanelly (for the workman); T. D. Jones & Co., agents for Edward Harris 
& Son, Swansea (for the employers). 

[Reported by F. Guttman, Esq., Barrister-at-Law.] 


R. v. SHARROCK AND OTHERS. 
[CoRNWALL (BoDMIN) Autumn AssizEs (Lewis, J.), October 31, 1947.] 


Criminal Law—Evidence—Accused person as witness—Competence—Indictment 
—Quashing—Committal—Defect—I rregularity before justices. 

In proceedings before justices with a view to committal 8. was charged 
with stealing and four others, including K., with receiving from 8. or each 
other. To prove the case for the prosecution S. and K. were put into the 
witness box and sworn, but, on being warned that they need not say any- 
thing that might tend to incriminate them, S. declined to give any evidence, 
while K. said he stood by a statement he had, made to the police and 
declined to say more. On a motion to quash the indictment, 

Hetp : 8. and K. could not properly be called to give evidence for the prose- 
cution ; they ‘‘ gave evidence ” although they were only called into the 
witness box and were sworn and made the answers stated above; and, 
therefore, the indictment must be quashed. 

R. v. Grant ( [1944] 2 All E.R. 311), considered. 

[As To EviIDENCE OF DEFENDANT IN CRIMINAL PROCEEDINGS, see HALSBURY, 
Hailsham Edn., Vol. 9, pp. 213, 214, paras. 299, 301; and ror Cases, see DIGEST, 
Vol. 14, pp. 444, 445, Nos. 4694-4704.] 

Case referred to: 

(1) R. v. Grant, [1944] 2 All E.R. 311; 30 Cr. App. Rep. 99; Digest Supp. 

APPLICATION to quash an indictment on the ground of bad committal. 

In the proceedings before the justices the defendant, Sharrock, was charged 
with stealing, the defendants, Keast and Rundle, with receiving from 
Sharrock, and the defendants, Lakeman and Jacobs, with receiving from 
Keast. To prove the case for the prosecution Sharrock and Keast were put 
into the witness box and sworn, but, on being warned that they need not say 
anything which tended to incriminate them, Sharrock declined to give evidence, 
while Keast merely said he stood by a statement he had made to the police. 
There was no evidence that either Sharrock or Keast was called, on his 
own application. The indictment was quashed. 

J. C. Perks, for the defendant, Sharrock : I move to quash the indictment 
on the ground that it is based, on & bad committal and is, therefore, a nullity. 
At the resumed hearing before the justices on Oct. 9, Sharrock was called 
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as a witness. He was sworn, apparently against both himself and his fellow 
accused, and then, having been given a warning, he said: “I decline to say 
anything, having been told I need not do so.” Later, the accused man, Keast, 
was also called and sworn, and he said: “I do not wish to give evidence 
against Jacobs. I have made a statement to the police and I wish to stand 
by it. I have nothing to say, having been warned that I need not do so. ; 
I submit that to call a man as a witness before the justices when he himself 
is being charged is contrary to natural justice and invalidates the whole 
committal: R. v. Grant (1), the headnote of which states : 

In proceedings before magistrates in which 5 persons were charged jointly and 
severally with various offences, 3 of them were called to give evidence for the prosecu- 
tion on. the charge in which they themseves were concerned. It was contended that, 
in these circumstances, the committal by the justices was unlawful and that the indict- 
ment based on that committal should be quashed. In a second indictment there was 
no joint charge, but 3 persons were charged with stealing and 1 person with receiving, 
and in the court below the persons who had been charged with stealing were called to 
give evidence in respect of the charge of receiving :—HELD : (i) it was not competent 
for the prosecution to call as witnesses persons who were themselves concerned in the 
charge. The committal of all the persons charged was, therefore, unlawful and the 
first indictment must be quashed. (ii) it was not in accordance with the fair adminis- 
tration of the criminal law that men who had been charged with an offence but not 
yet tried should be called as against another man to give evidence of that offence. 
The second indictment must, therefore, also be quashed. 


In his judgment, Brrxert, J., said ([1944] 2 All E.R. 313): 


In the circumstances of this case Ley, Pearce and Trueman were called as witnesses 
for the prosecution although they themselves were then upon that charge. The view 
which I take is that it was not competent for the prosecution to do that in any event. 
I take the view, further, that it was quite contrary to the spirit in which the criminal 
law of this country is ‘administered, and, so far as the men who were called are con- 
cerned, counsel for the prosecution says that he could not contend that the committal 
was otherwise than unlawful, and, consequently, he was not prepared to contend the 
committal was good as against Grant. 


H. E. Park, for the defendants, Keast and Lakeman: Section 3 of the 
Evidence Act, 1851, provides: ‘‘ Nothing hereinafter contained shall render 
any person, who in any criminal proceeding is charged with the commission 
of any indictable offence, or any offence punishable on summary conviction, 
competent or compellable to give evidence for or against himself or herself.” 
It has been held that that enactment did not alter the ancient law of England 
which prohibited any attempt to examine or cross-examine any prisoner on 
his trial. Whenever, therefore, it is desired to obtain the testimony of a defen- 
dant in a criminal trial as against his co-defendants, an end must be put to the 
proceedings against him, either by his pleading guilty on arraignment, or by 
the prosecution entering a nolle prosequi, or by an application for a ‘verdict 
of acquittal being made before the case is opened, though the court, in its dis- 
cretion, will in ordinary course direct an acquittal either during the progress 
or at the termination of the inquiry if no evidence has been given inculpatin 
the party who is sought to be made a witness. Nothing short of a fornia 
judgment or a plea of Guilty can, however, be considered, as, for this purpose 
an end of the matter: Taytor on EvIpDENCE (12th ed., p. 855) ; ARaaaere 
CRIMINAL PRACTICE, 30th ed., p. 468. There is no evidence whatever that 
Sharrock and Keast were called as witnesses for the prosecution on their o 
application within the Criminal Evidence Act, 1898, s. 1 (a). ie 


Besley, for the defendant, Rundle : I associate myself entirely with what. 
my learned friend has said. In my submission once it is shown that the 
prosecution have acted improperly in any way whatsoever in the conduct of 
aoe Seen ae the justices and the justices have admitted evidence 

it no av i i 
uae Sele 0 have been admitted, those proceedings should be declared 


Laskey, for the defendant, Jacobs. 


H 
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, oath, which is all that occurred in the present case, does not constitute suck 
“ giving of evidence ” as to justify th : : cons e such 
oO justify the court in quashing the indictment. 


LEWIS, J.: In this case a preliminary objection is ta 

the five accused to quash the indictment = the grounds ree ae 
and my attention has been drawn to R. v. Grant (1) which was a decision of 
Brexett, J., at the Warwick Assizes. 

_In the present case it is said with truth that when there were before the 
justices the five accused men who are now standing in the dock—Sharrock 
on a charge of stealing and the other four on charges of receiving either from 
Sharrock or from each other the goods alleged to have been stolen by 
Sharrock—the prosecution thought it right to call Sharrock and Keast into 
the witness box to prove the case for the prosecution. In the witness box 
Sharrock, having been duly sworn, was given the proper warning that he 
need not answer any question which tended to incriminate him, he being the 


Ly 


> 


principal person charged, and he said: “I decline to say anything, havin 
been told I need not do so.”” When Keast was called, having taka ake aa 
and having also been warned, he said: ‘I do not wish to give evidence against 


‘iB 
: 


Jacobs. I have made a statement to the police and I wish to stand by it. 
I have nothing to say, having been warned that I need not do so.” With 
regard to Keast’s evidence, it is said that, unlike Sharrock, he did say some- 
thing which was against his fellow accused in that he stated that he adhered 
to a statement he had made to the police. If he had then had read out to him 
his statement and had said: ‘“‘ Yes, I agree with that,” that would have 
been evidence, not only against himself, but also against the other accused, 
and they would have had the right to cross-examine him about it. 

It was clearly wrong on the authority of R. v. Grant (1) for either Sharrock 
or Keast to be called to give evidence, and the question I have to decide is 
whether the mere fact that both of them were called into the witness box and 
took the oath as witnesses can be said to be “ giving evidence.” In my view, 
it is. In R. v. Grant (1) there is nothing to indicate whether or not in the 
court below the men who there were called as witnesses for the prosecution 
gave any evidence. Although in this case counsel for the prosecution suggests 
that inferentially they must have done so, I do not think it follows. The point 
is that, in my opinion, these witnesses, Sharrock and Keast, having been put 
into the witness box and sworn, were called to give evidence. As I read the 
judgment of BirKETT, J., in R. v. Grant (1), that was wrong, and, therefore, 
this committal was bad, and the indictment must be quashed. 

Indictment quashed. 

Solicitors: Graham Couch & Co., St. Austell; Rosen & Co., Bodmin ; 
Stephens & Scown, St. Austell ; S. Townsend, Camelford. 

[Reported by Conrap OxpuaM, Esq., Barrister-at-Law.] 


Re DEWHIRST, FLOWERS AND ANOTHER v. DEWHIRST 
: AND OTHERS. ; 
[Cuancery Division (Harman, J.), January 12, 13, 1948.] 


G Wills—Construction—Gift of income of residue to wife during widowhood—Re- 
m9 marriage of wife—Second “ marriage ” annulled—Wife’s right to income, 
as testator’s widow, since date of annulment. 

By his will the testator gave his residuary estate to his trustees on trust 
to pay the income thereof to his wife, E.D., ‘‘ during her lifetime provided 
she shall so long continue my widow,” and he directed that on her re- 
marriage she was to receive only one half of the income and that the other 
half was to fall into the residue. The testator died in 1937. In 1942 E.D. 
remarried, but on Jan. 30, 1947, the second marriage was annulled on the 
ground of the “ husband’s”’ incapacity. By the decree absolute, dated 
Mar. 31, 1947, E.D.’s second marriage was declared * to be and to have 
been absolutely null and void’ and it was further declared that E.D.. 

~ “ was and is free from all bond of marriage ’’ with her second *“ husband.” 
E.D. claimed that from the date of the annulment she was entitled, as the 
testator’s widow, to the whole income of the residuary estate :— 
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Hetp : having regard to the form of the decree, E.D.’s second marriage 
must be treated as never having happened, and, consequently, since the 
date of the annulment she was entitled as the testator’s widow, to the 
whole income of the residuary estate. 

Re Garnett, Richardson v. Greenep (1905) (74 L.J.Ch. 570) and Re 
Wombwell’s Settlement, Clerke v. Menzies ({1922] 2 Ch. 298) applied. 

Re Eaves, Eaves v. Eaves ( [1939] 4 All E.R. 260) distinguished. 


RIAL NOTE. The form of a decree of nullity was discussed recently in the 
seller hy ecient in De Reneville v. De Reneville ( [1948] 1 All E.R. 56), as well as 
in the cases mentioned in the judgment. There Lorp GREENE, M.R., (at p. 60) 
expressed the view that “ A void marriage is one that will be regarded by every court 
in any case in which the existence of the marriage is in issue as never having taken 
place . . . @ voidable marriage is one that will be regarded by every court as a valid 
subsisting marriage until a decree annulling it has been pronounced by a court of com- 
petent jurisdiction.” BucxniL1, L.J., while agreeing, said (p. 64) that ° the decree 
of nullity is retrospective in some respects, and the decided cases are not easy to reconcile 
on the point as to how far the decree makes invalid past acts.” In that case it was 
held that, as the marriage, which had been celebrated in Paris, was voidable and not 
void, the wife’s domicil remained French until the marfiage was annulled, and that 
for that reason the English courts had no jurisdiction to entertain a suit for nullity 
which must be brought in France. 

As to Errect or Nutiity DEcREE, see HALSBURY, Hailsham Edn., Vol. 10, 
pp. 640, 641, para. 937; and FoR CasEs, see DIGEST, Vol. 27, pp. 265, 266, Nos. 
2326-2345, and Supplement. } 

Cases referred to : 

(1) Re Eaves, Eaves v. Eaves, [1939] 4 All E.R. 260; [1940] Ch. 109; 109 L.J.Ch. 

97; 162 L.T. 8; Digest Supp.; affy., [1939] 3 All E.R. 500; [1939] Ch. 

1000; 161 L.T. 136. 

(2) Re Ames’ Settlement, Dinwiddy v. Ames, [1946] 1 All E.R. 689; [1946] Ch. 217; 

175 L.T. 222; Digest Supp. 

(3) Chapman v. Bradley, (1863), 4 De G.J. & Sm. 71; 3 New Rep. 182; 9 L.T. 495 ; 

40 Digest 529, 736. 

(4) Re Garnett, Richardson v. Greenep, (1905), 74 L.J.Ch. 570; 93 L.T. 117; 40 

Digest 530, 744. 

(5) Re Wombwell’s Settlement, Clerke v. Menzies, [1922] 2 Ch. 298; 92 L.J.Ch. 18; 

127 L.T. 295; 40 Digest 530, 740. 

(6) Dormer (otherwise Ward) v. Ward, [1901] P. 20; 69 L.J.P. 144; 83 L.T. 556; 

27 Digest 521, 5629. 

(7) Dredge v. Dredge (otherwise Harrison), [1947] 1 All E.R. 29. 

ADJOURNED SuMMoNS to determine whether, on the true construction of 
the testator’s will, a gift of the whole income of his residuary estate to his wife 
during her widowhood was restored as from the date of the annulment of the 


wife’s second marriage. Harman, J., held that it was. The facts appear in 
the judgment. 


J. A. Wolfe for the trustees. 
Maurice Berkeley for the first defendant (the widow). 
D. A. Ziegler for the testator’s infant children. 


HARMAN, J.: This is a point of some nicety arising out of the curious 
form of the decree pronounced by the Divorce Court in a suit for 
the annulment of a marriage. The historical reasons for the form of this order 
were pointed out by Gopparp, L.J., in Re Eaves, Eaves v. Eaves (1), and it 
has been recently observed on by my brother VarsEy, J., in Re Armes’ Settlement 
Dinwiddy v. Ames (2). , 

The facts behind the question are simple enough. The first defendant is, 
-or alleges she is in law, the widow of the testator, Alexander Dewhirst, in the 
matter of the trusts of whose will the summons is entitled. The other two 
defendants are the infant children of that marriage. The testator 
by his will made in 1937 left an interest in the income of his estate to 
his wife dum vidua and an interest in half that income on her remarriage, with 
remainders over in favour of his children. He died in March, 1937. His will was 
duly proved, and on June 8, 1942, his widow, who until then, I assume, had 
received the income of the estate, remarried. From that time she did not 
either claim to receive, or, in fact, receive, the whole income in her beneficial 
capacity. She received half of it as beneficiary, but, as she had the care of the two 
infant children, the trustees paid to her the balance of the income as the guardian 
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of the children, as they were entitled to do, and she thus it i 

other did, in fact, receive the whole income. No queen atiiea ark ead ees 
fore, on any part of the income paid to her during this period. Her second mar- 
riage was annulled on Jan. 30, 1947, and she now claims to be entitled as from that 
date to the whole of the income of the residuary estate. This claim is disputed 
on behalf of her infant children, who say that within the meaning of the will 


she is not the widow of the testator, and, ther i i 
a : srefore, she is 
whole income as she claims to be. pie lh as Sieve ea 


According to a copy before me of the order by which the second marriage 
was annulled and which appears to have been made on Mar. 31, 1947, it is 
in these terms : 


Referring to the decree made in this cause on Jan. 31, 1947, whereby it wa 

that the marriage had and solemnised on June 8, 1942, at the sae platen cies 
parish of St. George’s, Doncaster, in the county of York, between Eileen Kidd otherwise 
Dewhirst, . . . the petitioner and Arnell Hardwick Kidd, the respondent, be 
pronounced and declared to have been and to be absolutely null and void to all 
intents and purposes in the law whatsoever by reason of the incapacity of the respondent 
to consummate the marriage and the said petitioner Eileen Kidd otherwise Dewhirst 
be pronounced to have been and to be free from all bond of marriage with the said 
respondent Arnell Hardwick Kidd unless sufficient cause be shown to the court why 
the said decree should not be made absolute within 6 weeks from the making thereof, 
and no such cause having been shown, the court on application of the said petitioner 
by final decree pronounced and declared the said marriage to be and to have been 
absolutely null and void, and that the said petitioner was and is free from all bond 
of marriage with the said respondent. 


It is to be observed that the form of the decree absolute differs in some respects 
from the form of the decree nisi, but I do not think I ought to allow anything 


to turn on that consideration. By the final decree the marriage is 
declared ‘to be and to have been absolutely null and void, and that the said 
petitioner was and is’’—I suppose that must mean “has always been ”— 


‘free from all bond of marriage with the said respondent.’’ That being the 
position of the first defendant, it depends (as counsel for the infants pressed on 
me, and, I think, rightly) on the true construction of the will of the testator 
whether she comes within the benefits of it. So I proceed to consider the 
language of the will. 

By his will the testator, after appointing executors and trustees and giving 
his wife a legacy, gave the residue of his real and personal estate to his trustees 
on trust for sale and conversion in the ordinary way, and they were to invest 
the net proceeds and hold them : 


. . . upon trust to pay the income interest and annual proceeds thereof unto my 
said dear wife [i.e., the first defendant] during her lifetime provided she shall so long 
continue my widow And I direct that upon the remarriage of my said dear wife the 
trustees shall continue to pay to her during the remainder of her life one half only of 
the income interest and annual proceeds as aforesaid And I direct that upon the re- 
marriage or death of my said wife the remaining one half of my said estate or the whole 
thereof as the case may be shall fall into and form part of my residuary estate and be 
dealt with accordingly. 


The question, therefore, is whether the first defendant can say that she still 
continues to be the widow of the testator. If she cannot, she is not entitled 
to the whole income ; if she can, she succeeds. 

The results of a decree of annulment have been considered on several occasions 
by the courts, and, as the point here for decision was recently deliberately left 
undecided and open, I think IT must advert to one or two of them. The tale 
begins with a decision of the Court of Appeal in Chapman v. Bradley (3) where 
the problem was whether a marriage had been “ solemnised.’’ The court came 
to the conclusion that it had not, on the ground that the marriage was void. 

Knicut Bruce, L.J., said (4 De GJ. & 8.75) 2 

The first question is, what is the meaning to be ascribed to the word fe solemnised 4 
as used in that instrument. As used in that instrument it must, In my judgment, 
mean validly and effectually solemnised. The ceremony of marriage was indeed gone 
through afterwards, but the lady and gentleman were domiciled in England, and 
their domicil had not been changed; and the lady was the gentleman’s deceased 
wife’s niece. Therefore, the marriage ceremony, although it took place at Neufchatel, 
was as ineffectual as if there had never been any such ceremony at all. 
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TuRNER, L.J., said (tbid., 77): 


The word marriage must be taken to mean a valid and effectual marriage. 


In Re Garnett, Richardson v. Greenep (4) KEKEWICH, J ., after citing these 
passages, applied them to a case of a voidable marriage which had been annulled, 
and founded himself on the form of the nullity decree. He said (ibid., 573, 
574) : 

Therefore there never was a marriage, although the ceremony was gone through, 
and the parties lived together as man and wife after that date. The prs is 
pronounced null and void ab initio. Not only are they not now married, but they 
never were. 


In Re Wombwell’s Settlement, Clerke v. Menzies (5), RUSSELL, J., avowedly 
followed Re Garnett (4), but he, too, made certain observations about the nature 
of a decree of nullity. He said ( [1922] 2 Ch. 305): 


The result of a decree of nullity is that not only are the parties not now married but 
they never were. There never was any valid marriage. 


He referred to Dormer (otherwise Ward) v. Ward (6) from which he cited various 
passages. He went on to say (zbid., 306) : 

Those expressions show that, in the opinion of the judges of the Court of Appeal, 
a marriage which has been annulled on the ground of impotence was never a marriage 
at all, although, no doubt, it is recognised as valid until one of the parties to it takes 
proceedings to annul it. 


Those observations sufficed to decide the cases to which they referred. 

The matter was carried a step further in Re Haves (1), where the plaintiff 
sought to convince the court on the strength of the observations already cited 
that, if there never had been a marriage at all, the result might be 
that one could upset a transaction which had taken effect on the faith of the 
existence of the marriage before it was annulled. FAarweEtu, J., before whom 
the case came, was impressed by that view, but he dismissed the action on 
the ground that the plaintiff was by her conduct estopped from obtaining 
any relief. In his judgment he said ( [1939] Ch. 1003, 1004) : 


Having regard to these considerations [i.e., the position in certain cases which he 
cited] the question here is: Did the lady cease to be the widow of the testator by 
reason of the ceremony of marriage which was solemnised ? If she did, then there 
is no doubt that this money ceased to be payable to her, because it was only payable 
during her widowhood. It is said on behalf of the defendant that her widowhood 
came to an end when this ceremony was performed, although the marriage has since 
been declared null and void. I am not able to accept that view. It seems to me 
that, if the so-called marriage is treated by the Divorce Court as having been null 
and void, that means null and void ab initio, and therefore, although these two people, 
the so-called husband and wife, for many years lived together and had all the status 
of married people, in truth and in fact the widowhood never determined, because the 
lady never became in law the wife ofthe second husband. 


It appears in that case that, but for his decision on the ground of estoppel, 
the judge would have come to the conclusion that the plaintiff was right on the 
footing that she had never ceased to be the widow of the testator. If that 
stands, it obviously has a very strong and important bearing on the present 
case, but the matter went to the Court of Appeal and there, as it seems to me, 
rather different views were taken. The estoppel point, on which FarweE ut, J., 
relied, was also relied on by Cuauson, L.J., as the main ground of his decision, 
but Str Witrrip Greene, M.R., and Gooparp, L.J., did not rest their decision 
on that ground. Sir Witrrip GREENE, M.R., in delivering a considered judg- 
ment, said ( [1939] 4 All E.R. 262) : 


When the eppellant [the plaintiff in the case] went through the ceremony of marriage 
with Mr. Powell in 1925, the respondent would have been entitled to call for the transfer 
of the trust fund to himself, upon the ground that, as the result of the ceremony, the 
appellant’s widowhood stood determined. 


Srr Witrrip GREENE, M.R., came to the conclusion that, at any rate at that 


time, it could be said that the widowhood had determined. Later he said 
(ibid., 263) ; 


The transfer took place [the handing over of a trust fund] upon the footing that a 
marriage was about to take place which would give to the appellant the status of a 
married woman, which it in fact did. 
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By those two observations, Str WILrRIp GREENE, M.R., gives a good deal of 
reason for saying that it would appear to be his view that the widowhood was 
determined by the remarriage notwithstanding the subsequent decree of nullity. 
GoppakD, L.J., made observations to the same effect. He said (ibid., 265) : 

On Mrs. Eaves’ marriage to Mr. Powell, she thus became his wife de jure unless and 
until she elected to have the tie annulled. Consequently, she ceased to be the widow 
of her late husband .. ._ It is said, however, that, as soon as the plaintiff had obtained 

A her decree absolute, she reverted to the status of widowhood, and thereby once again 


became entitled to the benefit conferred upon her while she was the widow of Mr. 
Eaves. 


At the end of his judgment, Gopparp, L.J., raised the present point by these 
words (ibid., 268) : 
I desire to add that I am not satisfied that it necessarily follows that, if a man leaves 
money to his wife during widowhood, or “‘ while she remains my widow,” she can, 
B after contracting @ marriage which she subsequently avoids, say that she has reverted 
to the status of widow of her former husband, at any rate, for the purpose of retaking 
benefits under his will. I think that most testators would be surprised to learn that 
this result would follow, more especially when it is remembered that the plaintiff 
can now apply, under the Supreme Court of Judicature (Consolidation) Act, 1925, 
s. 190, for maintenance against the man whom I may call the second husband. — It 
is unnecessary to decide this in the present case, and I desire to reserve my opinion 
C upon it. 
The point had been somewhat canvassed in the course of the hearing and certain 
views about it had been pronounced by Gopparp, L.J., and, I think, by the 
other members of the court, but there he deliberately left it open. That is the 
point that. I have now to decide. I think, lastly, I ought to mention Re Ames’ 
Settlement (2) where VaIsEy, J., after discussing the cases, came to the conclusion 
that there had been a failure of consideration and that the question really was 
D who had the better equity to the fund there in question, the executors of the 
settlor or the persons entitled in remainder under the settlement. He said that, 
there having been a failure of consideration, the executors had the better right. 
It seems to me that there is an apparent difference of judicial views on this 
subject, but I think that can be explained in this way. It is one thing to say 
that a person is entitled to property or rights after the annulment of the marriage, 
E but it is quite another thing to upset transactions, concrete and permanent, 
entered into while the marriage was current: c.f. Dredge v. Dredge (otherwise 
_ Harrison (7). There is no doubt that during that time the whole world 
is bound to accept the fact that the “spouses” have the status of 
married people, and all the results which flow from that necessarily 
follow. I need not decide today whether, if the first defendant had claimed the 
income during the time between the celebration of her second ‘‘ marriage and 
F its annulment, she could have succeeded. At any rate, the decision in Re Haves 
(1) is only that a transaction which was completed in reliance on the coming 
into effect of the new status of the plaintiff and within the period before the 
dissolution of her second marriage should not be upset. It may very well 
lead to different results according to whether the transaction in question is 
before or after the decree. I do not propose to decide anything that I am not 
bound to decide. In my judgment, having regard to the form of the decree 
G nisi and to the judicial views to which I have referred, this “ marriage must 
now be treated for all purposes as never having happened, and, new ate, oa 
first defendant might have been described during the time before it was annulled, 
she can now say that she is the widow of the testator. Consequently, seed 
opinion, since the date of the annulment, which is the only period with ee ic 
we are now concerned, she has been, and she sete is, eevee see ee MAS ow, 
i i i ; uary estate, . 
H to her interest dwm vidua, in the testator'’s resi y Be OS el dbondiiot 
‘ci } ll parties). 
<< sical i ala 4 e. Beat chy Ese., Barrister-at-Law.] 
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BATTAN SINGH AND OTHERS v. AMIRCHAND AND OTHERS. 


[Privy Counciz (Lord Roche, Lord Normand and Mr. James Stratford, 
June 12, 16, July 30, December 8, 1947.] 


Wills—Testamentary capacity—Soundness of mind—Testator enfeebled by disease 
—Delusion concerning relatives. 

The principle need in Parker v. Felgate (1883) (8 P.D. 171) and. 
in Perera v. Perera ( [1901] A.C. 354) that, if a testator has given instructions 
to a solicitor at a time when he was able to appreciate what he was doing 
in all its relevant bearings and if the solicitor prepares the will in accord- 
ance with these instructions, the will will stand good although at the time 
of execution the testator is capable only of understanding that he is executing 
the will which he has instructed, but is no longer capable of understanding 
the instructions themselves or the clauses in the will which give effect to 
them, should be applied with the greatest caution and reserve when the 
testator does not himself give instructions to the solicitor who draws 
the will, but to a lay intermediary who repeats them to the solicitor. The 
opportunities for error in transmission and of misunderstanding and of 
deception in such a situation are obvious, and the court ought to be strictly 
satisfied that there is no ground for suspicion, and that the instructions 
given to the intermediary were unambiguous and clearly _understood, 
faithfully reported by him and rightly apprehended by the solicitor, before 
making any presumption in favour of validity. 

A testator may have a clear apprehension of the meaning of a draft 
will submitted to him and may approve of it, and yet, if he was at the time 
through infirmity or disease so deficient in memory that he was oblivious 
of the claims of his relations and if that forgetfulness was an inducing 
cause of his choosing strangers to be his legatees, the will is invalid. 

Harwood v. Baker, (1840) (3 Moo. P.C.C. 282) and statement of Coox- 
BURN, C.J., in Banks v. Goodfellow, (1870) (L.R. 5 Q.B. 549, 565; 22 
L.T. 813, 817), applied. 

[As To SounDNEss or Minp, see HALSBURY, Hailsham Edn., Vol. 34, pp. 37-40, 
paras. 31-36; and ror CasEs, see DIGEST, Vol. 33, pp. 141-156, Nos. 188-381.] 
Cases referred to : 


(1) Parker v. Felgate, (1883), 8 P.D. 171; 52 L.J.P. 95; 47 J.P. 808; 44 Digest 
251, 779. 

(2) Perera v. Perera, [1901] A.C. 354; 70 L.J.P.C. 46: 84 L.T. 371 ; Digest Supp. 
(3) Banks v. Goodfellow, (1870), L.R. 5 Q.B. 549; 39 L.J.Q.B. 237: 22 L.7. 813; 
subsequent proceedings, (1871), L.R. 11 Eq. 472; 33 Digest 143, 204. 

(4) Harwood v. Baker, (1840), 3 Moo. P.C.C. 282; 33 Digest 152, 339. 
(5) Sivewright v. Sivewright’s Trustees, 1919, S.L.T. 261; 1920, S.C. (H.L.) 62; 
33 Digest 144, 2167. ; 


APPEAL from a judgment and decree of the Supreme Court of Fiji granting 
probate of a will, dated Apr. 3, 1944. The facts appear in the judgment. The 
appeal was allowed. 


Sir Herbert Cunliffe, K.C., and J. opling for the appellants, who propounded a 
will of Feb. 25, 1944, in favour of the testator’s nephews. 


Khambatta, K.C., and Umrigar for the respondents, beneficiaries under the 
will of Apr. 3, 1944. 


Dec. 8. LORD NORMAND delivered the judgment of the Board. 
This is an appeal from a judgment and decree of the Supreme Court of Fiji 
in its probate jurisdiction which decreed probate of a will, dated Apr. 3, 1944, 
of an Indian named Jaimal who died on the day after the execution of the 
will. The issue to be decided is whether that will, which was in favour of the 
respondents, Amirchand and Mehar, as the sole beneficiaries, is valid or whether 
a will dated Feb. 25, 1944, in favour of the testator’s nephews ought to be 
admitted to probate. 

The testator was a Sikh who had come to Fiji about 38 years before his death. 
He had made a considerable fortune as a money-lender and his estate amounts 
to more than £20,000. He was illiterate and, ill-educated, but he could write 
his name in English, Amirchand and Mehar were in no way related to him, 
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but they were both indebted to him at his death, Amirchand for about £400 
and Mehar for £6,500. The testator had no wife or child, but he had had a 
brother who lived in India and who died about 1940 or 1941. This brother 
had four sons, the beneficiaries under a will of Nov. 26, 1941, which was con- 
firmed by a codicil of July 1, 1942, and they and their father had been the 
beneficiaries under a still earlier will of Jan. 21, 1938. It is proved that the 
testator had been on affectionate terms with his brother to whom he paid a 
prolonged visit in India in 1938 to 1940, and that he was also on good terms 
with his nephews, to two of whom he had at one time given a power of attorney 
to enable them to deal on his behalf with certain property belonging to him in 
India. He employed a firm of solicitors in Fiji, Messrs. Ellis, Munro, Warren 
& Leys, to attend to his affairs and this firm had been instructed by him to draw 
up the testamentary writings above referred to except the final and disputed 
writing of Apr. 3, 1944. Jaimal became gravely ill with pulmonary tuberculosis, 
and in the early part of 1944 he was in the Suva government hospital. He left 
that hospital in February and went to the Sikh temple at Samabula. It was 
while he was at this temple that he executed the will of Feb. 25, 1944, appointing 
the president, secretary and treasurer of the Sikh Gurdwara Committee at 
Samabula, Suva, to be his executors and trustees and leaving all his property 
to his four nephews equally. Amirchand was present at the making of this will. 
Shortly afterwards, as Jaimal wanted to enter the Lautoka hospital at Ba, 
Amirchand brought him to a stable near Mehar’s house at Ba in which he stayed 
for a few days before entering the hospital. He removed from there to the 
Sikh Gurdwara at Lautoka, and was next taken to a house hired by Mehar at 
Yalaleva, where he arrived about two or three weeks before his death. On 
Friday, March 31, he received a visit from a young man named Hari Charan, 
who, as a boy about twelve years earlier, had had some acquaintanceship with 
him. Hari Charan gave evidence that this was the third visit that he had paid 
to Jaimal in as many weeks and that it was a casual visit. J aimal, however, 
on this occasion is said to have lost no time in taking Hari Charan into his 
confidence about his testamentary intentions. According to Hari Charan, 
whose evidence the learned Chief Justice appears to have accepted only because 
it was uncontradicted, Jaimal told him that he wished to make a will in favour 
of Mehar and Amirchand, because they had looked after him so well and he asked 
Hari Charan to get a lawyer to draw up a will for him. Hari Charan asked 
whether he had ever made a will before and Jaimal said he had made two, 
but that he was not worrying about them and that he wished to make his last 
will in favour of these men. He also said that he had neither wife nor children, 
but that he had relatives ‘“‘ regarded as brothers” in India to whom he had 
given sufficient property in the way of money and, assets. It does not appear 
from Hari Charan’s examination-in-chief that Jaimal asked him to do more than 
to get a lawyer for him, but in his cross-examination he says that Jaimal asked 
him to get a will drawn up in favour of Amirchand and Mehar. Hari Charan 
went on the same day to Mr. Davidson, a lawyer in Fiji, and gave him instruc- 
tions which enabled Mr. Davidson to draw up the will. Amirchand accompanied 
Hari Charan to Mr. Davidson’s office, but remained outside, and Mr. Davidson 
is said to have had no direct communication with him that day. The will 
is in the following terms : 

This is the last will and testament of me Jaimal (father’s name Nehala) formerly 
of Suva but now of Yala Levu in the district of Ba in the colony of Fiji ‘‘ Financier ” 
I revoke all former wills and testamentary dispositions made by me and declare this 
to be my last and only will After payment of all my just debts funeral testamentary 
and medical expenses I give devise and bequeath unto my dear friends Amirchand 
(father’s name Utham) and Mehar (father’s name Saudi) both of Yala Levu aforesaid 
farmers as tenants in common in equal shares absolutely all my estate and property 
whatsoever and wheresoever situate and whether in possession reversion or remainder 
and I appoint them the said Amirchand and Mehar to be the trustees and executors 
of this my said will. I declare that I have no next of kin nor blood relations in Fiji 
or elsewhere who are known to me. I desire to express by this my said will my deep 
gratitude to the said Amirchand and Mchar for their devotion to me during my present 
illness. : 

Mr. Davidson deponed that the expressions of affection for and gratitude to 
Amirchand and Mehar were inserted by Jaimal of his own volition and without 
instructions from Hari Charan, and that for the statement that Jaimal had no 
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next of kin nor blood relations in Fiji or elsewhere his only warrant was Hari 
Charan’s statement that Jaimal had no wife or children and that he inferred 
the rest. Mr. Davidson typed out this draft will either on the afternoon of 
Friday, March 31, or the next morning. According to their evidence, Amir- 
chand and Hari Charan had expected Mr. Davidson to deal with the will as a 
matter of urgency, and as no progress had been made by the Monday morning 
they went in a taxi cab to his office and took him to see Jaimal. Mr. Davidson 
said that he put questions to Jaimal and read over the will in Hindu and then 
in English which was again translated into Hindu by his clerk, that Jaimal 
listened carefully and at the end gave his assent to the will and said he wanted 
nothing in it changed, and that, among other questions put to Jaimal bofore 
he gave his final assent, Mr. Davidson asked who Amirchand and Mehar were 
and Jaimal put a hand on each of these two men and spoke with affection of 
them and said he wanted to give them all his property. In answer to other 
questions he said they were the only persons who had helped him in his illness, 
that he had no relations in Fiji, and that he did not know if he had any relations 
elsewhere than in Fiji. Mr. Davidson also said he was told by J. aimal that he 
had made a previous will, but Mr. Davidson asked no questions about its contents. 
Jaimal tried to sign the will, but his hand was too shaky. He then tried to 
affix his thumb mark, but he was too weak to do so unaided and Mr. Davidson 
had to help him. Mr. Davidson considered that Jaimal was a very sick man 
though his mind was perfectly logical. He also formed the opinion that Jaimal 
was not receiving adequate medical treatment and he said so to Amirchand. 
Amirchand and Mehar were present in the room with Mr. Davidson and Jaimal 
during the whole interview between them, and it is significant that Amirchand, 
who must have heard the questions and answers about Jaimal’s relations and 
who must also have known from being present when the earlier will was made 
that Jaimal had nephews in India, did not intervene to correct Jaimal’s memory. 
Amirchand, in his own evidence, which was disbelieved by the learned Chief 
Justice, falsely depones that he did intervene to say that Jaimal had nephews 
in India. It was, no doubt, in consequence of Mr. Davidson’s advice that 
Amirchand took Jaimal to a hospital in the afternoon. Jaimal was by that 
time unable to speak. The doctor found that he was in a very weak condition, 
but gave him some medicine and told Amirchand to take him home. Jaimal 
died next day. 

The objections to the validity of the will of April 3, 1944, urged in the court 
below were: (1) that it was not duly executed according to the provisions 
of the Wills Act, 1837; (2) that Jaimal was not, when he executed it, of sound 
mind, memory or understanding ; (3) that the execution was obtained by the 
undue influence of Amirchand and Mehar; and (4) that Jaimal did not know 
or approve the contents. The learned Chief Justice summarily rejected the 
first, third and fourth of these objections. In the appeal to their Lordships’ 
Board nothing was said in support of the first objection, which was merely a 
technical objection to the authentication of the will. Nor was it maintained 
that Jaimal did not know the contents of the will in the sense that he did not 
understand the meaning and effect of the words read to him. It was no longer 
denied that he gave his assent. The charge of undue influence was not abandoned 
at the hearing of this appeal, but it was not pressed because, as counsel for the 
appellants explained, the evidence on which he relied for proof of undue influence 
was in part the evidence relied on for proof that Jaimal was not of sound mind, 
memory or understanding, and if it was not sufficient to establish that ground 
of objection it would not suffice to prove the undue influence. The issue of 
undue influence is in this case purely one of fact, and, as the learned Chief Justice 
has found in favour of the respondents, their Lordships would not be disposed 
to reverse his finding though the evidence gives reason for the gravest suspicion. 

The issue whether Jaimal was of sound mind, memory and understanding 
was decided by the learned Chief Justice on what seems to their Lordships 
a misunderstanding of Parker v. Felgate (1). That case decided that, if a 
testator has given instructions to a solicitor at a time when he was able to 
appreciate what he was doing in all its relevant bearings and if the solicitor 
prepares the will in accordance with these instructions, the will will stand good 
though at the time of execution the testator is capable only of understanding 
that he is executing the will which he has instructed, but is no longer capable 
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of understanding the instructions themselves or the clauses in the will which 
give effect to them. The learned Chief Justice applied this case by holding 
that Jaimal gave instructions to Hari Charan at a time when his memory was 
not proved to be defective; that these instructions were properly embodied 
in the draft will by Mr. Davidson ; that Jaimal was able to understand the will 
and to give his assent to it on the day of execution ; and, therefore, that Jaimal 
was of sound disposing mind at that date. The principle illustrated in Parker 
v. Felgate (1) and in the similar case of Perera v. Perera (2) has, in their Lordships’ 
opinion, no application to the present case. Apart from the single answer 
already noticed in cross-examination the tenor of Hari Charan’s evidence is 
that Jaimal merely asked him to obtain a lawyer to draw his will. The words 
spoken to by Hari Charan in the examination-in-chief are: ‘* Will you procure 
a lawyer for me to draw up the will,” and in another place he was asked: “* And 
he asked you to get a lawyer for him and you promised to do so ?”’ and answered 
“ That’s right.” Their Lordships would be reluctant on this evidence to take 
it as proved that Jaimal asked Hari Charan to give specific instructions to a 
solicitor on his behalf. Nor is it apparent from Hari Charan’s account of the 
conversation that Jaimal intended to leave the whole of his property, wherever 
situated, to Amirchand and Mehar to the exclusion of his relations, and Hari 
Charan does not speak of any express direction that the previous will should be 
destroyed or cancelled. The learned Chief Justice has made no specific finding, 
but has tacitly assumed that Hari Charan received specific instructions which 
he was to transmit to a solicitor to draw a will cancelling all previous wills 
and leaving all that Jaimal possessed to Amirchand and Mehar equally between 
them. Their Lordships are further of opinion that the principle enunciated 
in Parker v. Felgate (1) should be applied with the greatest caution and reserve 
when the testator does not himself give instructions to the solicitor who draws 
the will, but to a lay intermediary who repeats them to the solicitor. The 
opportunities for error in transmission and of misunderstanding and of decep- 
tion in such a situation are obvious, and the court ought to be strictly satisfied 
that there is no ground for suspicion, and that the instructions given to the 
intermediary were unambiguous and clearly understood, faithfully reported 
by him and rightly apprehended by the solicitor, before making any presump- 
tion in favour of validity. 

The learned Chief Justice was, accordingly, not entitled to conclude, as 
he did, that it was unnecessary to determine what was the condition of Jaimal’s 
memory on the day when the will was executed. That was, indeed, the only 
day on which Jaimal was seen by Mr. Davidson, and it is plain from Mr. David- 
son’s evidence that, though he had drafted a will on information supplied to 
him by Hari Charan with, as he supposed, the authority of Jaimal, he was not 
satisfied until he had obtained instructions from Jaimal himself. There were, 
moreover, in the draft will, as has been seen, statements which Mr. Davidson 
had inserted of his own volition and he said he was at pains to put these state- 
ments to Jaimal. One of these was the statement that Jaimal had no next 
of kin nor blood relations in Fiji or elsewhere. It was on this statement ee 
the appellants chiefly founded the argument that the testator was not of soun 
mind, memory and understanding when he executed the will. The respondents 
counsel maintained that the finding that Jaimal knew and understood the 
contents of the will was a conclusive answer to this argument, but that is a 
misunderstanding of the judgment of the learned Chief Justice who expressly 
says that he found it unnecessary to enquire into the state of Jaimal’s pect 
on the day when the will was executed. A testator may have a clear appre ae 
sion of the meaning of a draft will submitted to him and may approve of it, 
and yet, if he was at the time through infirmity or disease so deficient in sestn 
that he was oblivious of the claims of his relations and. if that forgetfu aaa 
was an inducing cause of his choosing strangers to be his legatees, tal e 
invalid. In Banks v. Goodfellow (3) Cocksurn, C.J., delivering the judgmen 
of the court said (L.R. 5 Q.B. 565) : Nee 

It is essential to the exercise of such a power Lpnes S apmapraatl EO the 
testator shall understand the nature of the act and its effects ; wisnt cand 
extent of the property of which he is disposing ; shall be able to comprehe 


i i i ct ; ith a view to the latter 
gag laims to which he ought to give effect ; and, wit fs 
object othr ache Sidextae of the mind shall poison his affections, pervert his sense of 
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i ent the exercise of his natural faculties—that no insane delusion shall 
Lions gue hr in disposing of his property and bring about a disposal of it which, 
if the mind had been sound, would not have been made. 

In Harwood v. Baker (4) the same principle had been stated and it was psig 
that, when a testator suffering from a debilitating disease had made a wi 
excluding from his bounty his near relations in favour of his wife, it was ponies 
to determine whether he was at the time capable of recollecting who those 
relations were, of understanding their respective claims on his regard and bounty, 
and, of deliberately forming an intelligent purpose of excluding them see any 
share of his property. In Sivewright v. Sivewright’s Trustees (5) LoRD ep 18 
with whom Lorp DuNEDIN and Lorp BucKMASTER concurred, said (1 
S.C. 64): pane ie 

ion whether there is such unsoundness of mind as renders it impossible 
in fee eae a testamentary disposition is one of degree. A testator must be able to 
exercise a rational appreciation of what he is doing. He must understand the nature 
of his act . . . if his act is the outcome of a delusion so irrational that it is not to be 
taken as that of one having appreciated what he was doing sufficiently to make his 
action in the particular case that of a mind sane upon the question, the will cannot 
stand. But, in that case, if the testator is not generally insane, the wiil must be shown 
to be the outcome of the special delusion. 


There is, of course, in the present case no question of insanity in the general 
or in the popular sense, but here the testator, who is proved to have been in 
the last stages of consumption and to have been reduced, by disease to extreme 
weakness, has declared in his will that he had no relations anywhere, though 
if he had been of sound mind in the sense of the cases cited he must have known 
that the statement was untrue. : 

The testator immediately before giving assent to the terms of the will had 
said that he did not know whether he had relations elsewhere than in Fiji. 
This, however, does not better the case, but merely provides additional evidence 
of his weakness and vacillation of memory about his relations. There is evidence 
that at an earlier stage of his illness the testator had at one time remembered 
these nephews in whose favour he had made a will as recently as in February, 
1944, and had been under the mistaken belief that he had made by gift adequate 
provision for them. At other times he appears, according to some of the evidence, 
to have remembered that they took benefits under the wills he had made. The 
evidence as a whole shows that, though the Chief Justice may or may not have 
been warranted in saying that there was no good ground for inferring that 
Jaimal’s memory was defective on Mar. 31, there was a rapid degradation of 
his memory of his nephews till at last he reached the stage, when he executed 
his will, of denying their existence. It is relevant to note that he failed to 
employ the solicitor who had acted for him on previous occasions or even to 
ask him to send the previous wills or copies of them, for these are precautions 
which a testator of sound mind who deliberately intended to alter his will and 
to disinherit his near relations would naturally take. The result was that he 
obtained the services of a solicitor unacquainted with his family affairs and 
unable to judge whether he had the capacity to make a will with due regard 
for the claims of his nephews for whom he had till the closing days of his life 
always felt a warm affection. The opinion of Mr. Davidson and some other 
witnesses that Jaimal’s mind was clear and logical and sound, though it might 
have had some value if the question had been one of his general sanity, is of 
no value in the present case where the question is whether there was a particular 
defect of memory caused by the weakness of disease. Witnesses were adduced 
to prove that the testator had a week or so before his death expressed to them 
his intention of leaving his property to Amirchand and Mehar. The evidence 
is of little relevance to the issue on which the appeal must turn. The learned 
Chief Justice does not mention this evidence, and their Lordships do not doubt 
that he had the fullest justification for ignoring it, and since it was pressed 
on their attention their Lordships think it proper to say that after considering 
it they deem it unworthy of credit and that its only effect is to deepen the 
suspicion which surrounds the will. 

Their Lordships are satisfied that the proper conclusion, disregarding all 
questions of onus, is that the will is the product of a man so enfeebled by disease 
as to be without sound mind or memory at the time of execution and that the 
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disposition of his property under it was the outcome of the delusion touching 
his nephews existence. The will is, therefore, invalid. Their Lordships will 
humbly advise His Majesty that the appeal should be allowed, and that judgment 
should be entered against the will of Apr. 3, and that probate of the will of 
Feb. 25, 1944, should be decreed in solemn form, and that the order for costs 
in the court below should be set aside, except so far as it applies to the executors 
of the will dated Feb. 25, 1944. The respondents will pay the appellants’ 

costs in the appeal. , 
Appeal allowed with costs. 
Solicitors: Hy. S. L. Polak (for the appellants) ; 7. ce Wilson & Co. (for the 

respondents). 

[Reported by C. R. L. Pures, Esq., Barrister-at-Law.] 


EDWARDS v. EDWARDS. 


[PropaTE, Divorce AND ApDmIRALTY Division (Lord Merriman, P., and 
Barnard, J.), December 12, 1947.] 


Divorce—Desertion—Constructive desertion—Intention to terminate cohabitation— 
Presumption. 

Definite evidence of a clear intention on the part of one spouse to drive 
the other spouse away is not necessary to prove constructive desertion. A 
husband or wife must be presumed to intend the natural consequences of 
his or her acts, and, if it is a natural consequence of the behaviour of 
one spouse that the other leaves the matrimonial home, the offending spouse 
must be presumed to intend that the other spouse should do so. The same 
principle applies when the conduct of.the offending spouse is conduct with 
a third person which he or she must know will affect the other indirectly. 

Charter v. Charter, (1901) (65 J.P. 246; 84 L.T. 272) and dictum of GORELL 
BaRnkEs, J., in Sickert v. Sickert ( [1899] P. 278, 283; 81 L.T. 495, 496) 
approved. 

Boyd v. Boyd ( [1938] 4 All E.R. 181) disapproved. 

[As to Constructive DesErrion, see HALSBURY, Hailsham Edn., Vol. 10, p. 
654, para. 964; and For CASES, see DIGEST, ‘Vol. 27, pp. 315, 316, Nos. 2930-2939.] 
Cases referred to : 

(1) Charter v. Charter, (1901), 84 L.T. 272;. 65 J.P. 246; 27 Digest 316, 2931. 

(2) Boyd v. Boyd, [1938] 4 All E.R. 181; 159 L.T. 522; Digest Supp. 

(3) Russell v. Russell, [1897] A.C. 395; 66 Loder le? 312 1. 249 sO Rei, 

27 Digest 291, 2661. 

(4) Sickert v. Sickert, [1899] P. 278; 68L.J.P.114; 81 L.T. 495 ; 27 Digest 315, 2930. 

AppEAL by the husband against an order of the Liverpool city justices finding 
him guilty of desertion. The appeal was dismissed. The facts appear in the 
judgment of Lorp Merrimay, P. 


H. S. Law for the husband. 
Ormrod for the wife. 


LORD MERRIMAN, P. : This is an appeal from the Liverpool city justices 
by a husband who complains that on Sept. 22, 1947, they found him guilty of 
desertion and made an order against him which, so far as the amount is-concerned, 
is not challenged. The wife left the husband on Aug. 29, 1947, but the justices 
found that constructively the husband was the deserter inasmuch as it was his 
misconduct which drove her out, and, therefore, broke up the matrimonial 
home. The material finding is that they were satisfied that, owing to the 
conduct of the husband, the wife was justified in refusing to live with him. 
Summing the matter up, they said that the husband’s conduct on the day his 
wife left the matrimonial home and for a considerable time previously appeared. 
to have been directed towards the discontinuance of the married life, and that, 
in their opinion, the wife was forced to leave the husband to ensure her future 


safety. 
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When the wife left home she left behind her a note in the following terms : 
“You can do as you like. I can work for my children. I brought police to 
see. Said you were mad. I am going to apply for separation. Margaret has 
gone to stay with your mother. Taken bed for myself and children. Don’t 
ask me back. Glad to see the last of you.’ The allusion to the arrival of the 
police was to something which had occurred on the day she left home. The husband 
had, apparently, given her less money than she thought she was entitled to and 
she had left him a note to remind him before he went out in the morning that 
she wanted some more. She went downstairs and found her husband in the 
kitchen, and the wife’s evidence is: 


He said “Hey, you!”’ He got bad-tempered because I asked him for money. 
He picked up a chair and flung it at me. We heard him banging about. Dishes 
were broken. Food on the floor. Sugar-bowl upside down. Dishes smashed. 


Two neighbours and the police were called in. The wife left the house and has 
not returned, and she added that she could not stand it any longer. The evidence 
about the state of the house is corroborated by the neighbour who was called 
to give evidence. If that had been all, it might have been a matter for serious 
consideration whether an outburst of temper of that sort on an isolated occasion 
would justify a wife in withdrawing from cohabitation, but only six days before, 
the husband, who was, apparently, a keen reader, because the wife either had 
not got him a book at all or had not got him the book he wanted, picked up two 
old ones, threw them across the room, got bad-tempered, and called her filthy 
names. The wife also gave evidence that he had assaulted her on many occasions. 
The husband denied every form of assault. The justices saw the parties, they 
heard the evidence, and they found that the wife’s story was true and that it was 
for her protection and safety that she left. Subject to the point that I am about 
to deal with, I find it impossible to say that there is no evidence to support that 
finding. I ought, perhaps, to add one general statement, and that is that the 
wife said that everything had been all right up to the time of the birth of the 
first child in 1945. She has now two infant children, and, apparently, their 
childish noise upset the husband. He is a little older than his wife, who said 
that cruelty started when the first child was born in 1945 and that it was the 
husband’s conduct during the last two years that was complained of, not during 
the whole marriage. When the wife was cross-examined, questions were put to 
her of a type which, unless they are made good, are apt to recoil on the head of 
husband who puts them forward. Here the husband made slight, but pointed, 
suggestions that the wife was carrying on with some unknown man. She denied 
it all. It does not tend to support his suggestion that he has always treated 
his wife with kindness, if assertions of that kind are put to her on his instructions 
when she goes into the witness-box. 

We have been referred to two cases on constructive desertion,—Charter v. 
Charter (1), a judgment of this court consisting of Sir Francis JEUNE, P., and 
Barnes, J., and Boyd v. Boyd (2). These two cases are always produced in this 
court when a husband has a difficult case to argue. Charter v. Charter (1) seems 
to me to put shortly, but very neatly, the whole point of a charge of constructive 
desertion. Both cases emphasize the indisputable principle that before a spouse 
can be found guilty of desertion intention to desert must be proved, but I can 
find nothing in Sir Francis JEUNE’s judgment in Charter v. Charter (1) which 
helps the husband in the present case, for that case turned entirely on the fact that 
the husband, who had not done anything particularly serious to the wife, had, 
in a fit of temper, told her to get out and she had taken him at his word and had 
gone and refused to return when he tried to get her back. The court said 
it was obvious that the wife went away of her own free will and not because she 
was compelled to do so and the separation was really, a separation by mutual 
consent at the time at which the wife walked out. It was to a case where the 


facts were such that Sir Francis JEuNE directed the remarks which are so 
often relied on. He said (84 L.T. 273) : 


Tt is clear law that desertion by a husband doe i 
that S not necessarily mean that he has 
actually turned his wife out of doors. It is sufficient to sonkuinia desertion if his 
conduct is such as to compel her to leave his house. The principle which underlies 
the cases is the intention of the husband to break off matrimonial relations. 
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He went on to deal with the case before him, which he described as bein 

the result of a quarrel. That shows very shortly and neatly what is hs sen 
in a charge of constructive desertion. I would only like to add that it is within 
my knowledge, though I cannot at the moment charge my memory with the 
name of a case, that on at least one occasion, if not more, when this case has been 
cited, this court has pointed out that the logical effect (indeed, I think, the real 
meaning) of what Sir Francis JEUNE was saying was that a man must be taken 
to intend the natural consequences of his acts. Sir FRaNcIs JEUNE did not use 
those words, but he contrasted actually: turning the wife out of doors with 
conduct which is such as to compel her to leave the house. That is exactly the 
same line of reasoning. It is sufficient for me to say that in late years it has 
been laid down over and over again that a man must, on well-known principles, 
be taken to intend the natural and reasonable consequences of his own acts. 
There I leave Charter v. Charter (1), with nothing but approval, but without 
understanding how it assists the husband in this case. 

That brings me to Boyd v. Boyd (2), a case in which, unlike Charter v. Charter 
(1) and unlike this case, the husband, who was charged with constructive deser- 
tion, had done nothing whatever to the wife directly except, as I ventured to put 
it in the course of the argument, to be his own extremely nasty self. Three 
years after the marriage, which took place in 1923, he was sentenced to five 
years penal servitude for incest with his daughter by a former wife—conduct 
which would be likely to cause any decent woman with whom he was living 
the greatest possible feeling of revulsion. When he came out of prison she took 
him back, but later he was convicted of an indecent assault on a girl under 
13 years of age, and was sentenced to imprisonment for 20 months. BucKNILL, J., 
who tried the case, found in terms that that was ‘a terrible shock to the wife 
and endangered her health,”’ but, with regard to thesuggestion that this amounted 
to desertion constructively, he said ( [1938] 4 All E.R. 182) : 


It seems to me that the essential element of desertion must be an intention to bring 
the cohabitation to an end. It may be that the husband has behaved so badly that 
his wife leaves him, and it may be that his conduct amounts to cruelty, when the wife 
can get a divorce on that ground, but, before there can be a case of constructive deser- 
tion, the court must be satisfied that the conduct of the husband was such as to show 
a clear intention on his part to drive the wife away. There must be an intention on 
the part of the person charged with desertion to bring the cohabitation to an end. 
There is no evidence here of any such intention. The man seems to be a sexual pervert 
who is unable to control himself, but there is no evidence that at any time he has ceased 
to wish to live with his wife. It was his wife, on the other hand, who refused to live 
with him. It seems to me to be quite clear, therefore, that no case of constructive 
desertion has been made out. 


I have the most profound respect for that learned judge’s judgment and I am 
not conscious of ever having differed from any other judgment he has delivered, 
but, with the greatest respect, I think that judgment is wrong, and, as we are not 
bound by it and as the case is constantly being cited to us, I feel that we are not 
merely entitled, but bound, to say so. 

I have mentioned that this court, and, indeed, many judges in the Division 
individually, have referred over and over again to the principle that a man must 
be taken to intend the natural consequences of his acts. If it is a natural 
consequence of a man’s direct treatment of his wife that she leaves him, it is a 
commonplace that, whatever he says in words, he must be taken to intend 
that she will do so. If that is so, why does not precisely the same principle 
apply when the conduct of the husband is conduct with a third person which 
he must know will affect the wife indirectly ? Be it remembered that the 
learned judge himself held as a fact that when the second offence was committed 
it was a terrible shock to the wife who had already taken the husband back 
after one of the most dreadful things which could occur in married life. The 
learned judge found that the husband’s conduct endangered the wife’s health 
and might well amount to cruelty, but it did not amount to desertion. Cruelty 
does not necessarily consist of physical violence. In the well-known definition 
in Russell v. Russell (3) there is included misconduct which causes injury to 
health, bodily or mental, or, at least, a reasonable apprehension of such injury. 
Here it is found that the husband’s conduct did cause injury to the wife's health, 
and I cannot understand how any man who has been taken back after one such 
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incident by a sensitive and decent woman could contemplate anything else 
than that a repetition of his conduct would have the same result. It may be 
that the circumstances of that case were so special that it can be dealt with 
in isolation, but, for the reasons I have given, I cannot assent to the principle 
which is laid down in the passages I have quoted. 

In my opinion, the present case is unarguable on the facts. There was ample 
material on which the justices could find that the wife was driven from home. 
Of course, we have also been confronted, as We are confronted in every case of 
desertion, with what are said to be the inevitable consequences, viz., that in three 
years’ time she will be able to divorce the husband, and, perhaps, in this case with 
some justification, because the justices’ reasons might, if taken literally, be taken 
to mean that the husband has no locus paenitentiae whatever. I do not think 
the justices meant that, but, if they did, let it be plainly understood that in every 
case, whether of ordinary desertion or constructive desertion, it is a question of 
degree what amends a husband must be prepared to make before he can suggest 
that his wife should take him back. In the ordinary simple case of desertion 
all he has to do is to return to the matrimonial home. Where he has driven 
his wife away by some cruel conduct, the case is different. There may be some 
conduct so gross that no woman could be expected ever to resume cohabitation 
with him. The point is that every case must be dealt with on its merits, and 
if the husband’s merits are so slight that he has very little hope of ever being 
taken back, that is one of the consequences of his own conduct, and it ought 
not to affect the result of the case. For these reasons, this appeal must be 
dismissed. 

BARNARD, J.: I agree, particularly with what my Lord has said about 
the judgment of BucKNILL, J., in Boyd v. Boyd (2). BUCENILL, J., would seem 
to have gone a little too far in requiring in a case of constructive desertion some 
definite evidence of a clear intention on the part of one spouse to drive the 
other spouse away. As my Lord has said, a man must be presumed to intend 
the natural consequences of his acts, and there is a very striking example of 
that in the judgment of GoreLL Barnes, J., in Sickert v. Sickert (4), a@ case 
to which, I notice, BucKnIL1x, J., was not referred in Boyd v. Boyd (2). GorEtu 
Barnes, J., in dealing with constructive desertion, gives what I think is a very 
clear example of a presumed intention, as follows ( [1899] P. 283) : 

A wife whose husband is carrying on adulterous intercourse with another woman 
or other women is not bound to remain in cohabitation with him: she can at once 
obtain a judicial separation. She may, however, be willing to remain with her husband 
provided he will give up the connection complained of, and, if he refuses to do so, 
a wife with any self-respect has only one course to take—that is, to withdraw from 
cohabitation. The husband in such a case must be taken to intend the consequences 
of his action—that is to say, that his wife shall not live with him. The situation 
then produced is just the same as if the guilty husband left his wife. Desertion is 
not to be tested by merely ascertaining which party left the matrimonial home first. 
It may be committed by a husband acting as I have just said, and if the attitude 
of the parties remains the same for two years the offence of desertion contemplated 
by the statute is complete. 


I only want to say further that, for the reasons that my Lord has given, I agree 
that this appeal must be dismissed. 
Appeal dismissed wi : 
Solicitors: Oswald Hickson, Collier & Co., fe for G. H. Stock ee 
Liverpool (for the husband) ; Helder, Roberts, Giles & Co., agents for John A. 
Behn, Twyford & Reece, Liverpool (for the wife). 
[Reported by R. HenprRy Waite, Esq., Barrister-at-Law.] 
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MEIER v. MEIER. 


—— os ApprEaL (Scott, Somervell and Evershed, L.JJ .), December 15, 


Divorce—Decree absolute—Setting aside—Restoration of appeal—Appeal against 
decree nist dismissed on failure, by mistake, to deposit security for costs— 
Jurisdiction of court—Supreme Court of Judicature (Consolidation) Act, 
1925 (c. 49), s. 31 (1) (e). 

The wife was granted a decree nisi on July 31, 1947, and on Sept. 8, 
1947, the husband filed a notice of appeal. On Oct. 13, the Court of Appeal 
ordered the husband to lodge £50 in court on or before Oct. 27 as security 
for costs of the appeal and directed him to give notice of the lodgment 
to the wife’s solicitors and the appeal clerk. The husband’s solicitors by 
mistake failed to comply with that order, and, accordingly, the appeal 
stood dismissed. The decree was made absolute on Oct. 31, a fact which 
first came to the knowledge of the husband’s solicitors on Dec. 1. The 
husband then applied to the Court of Appeal for an order setting aside 
the decree absolute and reinstating the appeal :— 

HELD: no appeal lay against a decree absolute by a spouse who had 
had time and opportunity to appeal against the decree nisi unless good 
reason were shown on which the court could properly exercise its inherent 
jurisdiction to intervene in order that justice might be done ; in this case 
there was no such reason; and the application must be refused. 


- [For tHE SuPREME CouRT OF JUDICATURE (CONSOLIDATION) AcT, 1925, s. 31 (1) 
(e), see HALSBURY’S STATUTES, Vol. 4, p. 161.] 


APPLICATION by the husband for an order setting aside a decree absolute 
obtained against him by the wife and for leave to reinstate an appeal against 
the decree nisi, the appeal having stood dismissed on his failure, owing to a 
mistake of his solicitors, to comply with an order that he should lodge £50 in 
court as security for costs and give notice of the lodgment to the wife’s solicitors 
and the appeal clerk. The application was refused. 


Karminski, K.C., and, W. B. Franklin for the husband. 
Melford Stevenson, K.C., and Marshall-Reynolds for the wife. 


SCOTT, L.J. : In this case the husband applies for an order that the 
decree absolute made against him may be set aside and that an appeal against 
the decree nisi, which was dismissed by reason of his failure to comply with 
an order of this court for payment of security for costs, may be reinstated. 
The relevant facts are as follows. The wife was granted a decree nisi of divorce 
on July 31, 1947. On Sept. 8, the husband filed a notice of appeal against 
that decree, and on Oct. 13 the wife applied to this court for security for her 
costs of the appeal. An order was then made by this court directing the husband 
to give security for the wife’s costs in the sum of £50 by bond to be approved 
by the judge in chambers, or, alternatively, by lodging that sum in court on 
or before Oct. 27, in cash or by banker’s draft. The order further directed 
that notice of such security being given or lodgment being made should, be given 
by the husband to the wife’s solicitors and, to the appeal clerk on the same 
day as the security was given or the lodgment made, and, that, in default of 
such security or lodgment, the appeal stood, dismissed without further order. 
On Oct. 27, i.e., the last day, the husband’s solicitors paid into the Bank of 
England a cheque for £50 for clearance and credit of this suit, and they failed 
to notify the wife’s solicitors or the appeal clerk. The appeal was, accordingly, 
struck out, and, on Oct. 31 the decree nist was made absolute. The husband 8 
solicitors heard of this for the first time on Dee. 1, when notice was given to 
them to tax the bill of costs relating to the dismissed appeal and to the main 
proceedings. Counsel for the husband now moves for an order setting ee 
the decree absolute and restoring the appeal. He submits that the court ie 
inherent jurisdiction to vary its own order on the ground that an injustice 


would otherwise be done. 
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The point we have to decide is not covered by any rule. If this court or the 
Divorce Court has power to set aside the decree absolute it must be in the 
exercise of its inherent jurisdiction, but, in my opinion, -the case is inferentially 
covered by s. 31 (1) of the Supreme Court of Judicature (Consolidation) Act, 
1925, which provides : 


No appeal shall lie . . . (e) from an order absolute for the dissolution or nullity 
of marriage in favour of any party who having hed time and opportunity to appeal 
from the decree nisi on which the order was founded, has not appecled from that 


decree... 


The husband undoubtedly had time and opportunity to appeal, and did, in fact, 
give notice to that effect. It is true that, owing to the mistake of his solicitors 
the right to appeal was lost, but, in my opinion, there is no ground on which the 
court ean set aside the decree absolute, nor can I see any reason why the court 
should allow an extension of time for the appeal. This view is supported 
by s. 184 (I) of the Supreme Court of Judicature (Consolidation) Act. 1925, 


which provides : 


As soon as any decree for divorce is made absolute, either of the parties to the marriage 
may, if there is no right of appeal against the decree absolute, marry again as if the 
prior marriage had been dissolved by death, or, if there is such a right of appeal, may 
so marry again, if no appeal is presented against the decree, as soon as the time for 
appealing has expired, or, if an appeal is so presented, as soon as the appeal has been 
dismissed. 


The policy of Parliament requires that a decree absolute should be protected 
unless there is some ground on which the court could reasonably exercise its 
inherent jurisdiction to vary the order in the interests of justice. In this case, 
-in my opinion, there is none. The principle on which Parliament has treated 
a decree absolute as sacrosanct is one on which this court must act. In my 
opinion, therefore, this motion fails. 


SOMERVELL, L.J.: I agree. The question is whether the court has 
jurisdiction to deprive a party of rights lawfully acquired under an order of 
the court in circumstances of the most complete regularity on the part of the 
party whom the court is asked to deprive of her rights. It may well be that 
there is inherent jurisdiction in the court to do this, but, speaking for myself, 
eee require specific authority on the point and there does not appear to 

e any. 


EVERSHED, L.J.: I agree. 
.% ; : ; Application refused. 
Solicitors: HMric B. Politzer & Co. (for the husband) ; Haslewood, ote & 
Co. (for the wife). 
[Reported by C. St.J. NicHotson, Esq., Barrister-at-Law.] 


Re STRATHBLAINE ESTATES, LTD. 
[Cuancery Division (Jenkins, J.), January 12, 1948.] 


Practice—Vesting order—Land—Company—Dissolution—Freehold pr 
im company before dissolution—Agreement by company to tistical opae 
among shareholders—Failure to convey legal estate to shareholderse—Company 
re trustee ie shareholders—Trustee Act, 1925 (c. 19), s. 44 (ii) (c). 

onveyance—Interest in land—Disposal by writing—Mi — 

of Property Act, 1925 (c. 20), 6. 53 (1) (a). : a 
At an extraordinary general meeting, held on Apr. 14, 1938, of a 
company which owned, freehold properties, a resolution was passed that 
the company be wound-up voluntarily and it was agreed that the 
‘properties should be distributed in equal shares between the shareholders 
All liabilities were discharged before the company was dissolved, but 


the legal est. i : 
eee estate in the unsold properties was not conveyed to the share- 


B 
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HELD: by the agreement of Apr. 14, 1938, the company became a 
trustee for the shareholders of the freehold properties in question, the 
minutes of the meeting being sufficient written evidence of the contract 
to satisfy the Law of Property Act, 1925, s. 53 (1) (@), and, therefore, 
the legal estate in fee simple in the freehold property was excepted from 
the provisions of the Companies Act, 1929, s. 296, and was not determined 
by the dissolution of the company, but continued in existence subject 
to the trusts on which it was formerly held by the company ; since there 
was no necessity for creating any new legal interest, the Law of Property 
Act, 1925, s. 181, did not apply ; and, accordingly, under the Trustee Act, 
1925, s. 44 (ii) (c), the court could make an order vesting the properties 
in the shareholders for all the estate therein formerly vested in the com- 
pany as joint tenants on trust for sale. 

Re Wells, Swinburne-Hanham v. Howard ([1933] Ch. 29) applied. 

Hastings Corpn. v. Letton ([1908] 1 K.B. 378) not followed. 

[As To Property or Dissotvep Company, see HALSBURY, Hailsham Edn., 
Vol. 5, pp. 754, 755, paras. 1280, 1281, and Supplement ; and ror Casgs, see DIGHST, 
Vol. 10, pp. 1033, 1034, Nos. 7163-7169, and Supplement. ] 

Cases referred to: 


(1) Hastings Corpn. v. Letton, [19087 1°56. B.378s 77 LIK.B. 149% 97-1..T. 8823 
10 Digest 1033, 7169. 

(2) Re Wells, Swinburne-Hanham v. Howard, [1933] Ch. 29; 101 L.J.Ch. 346; 148 
L.T. 5; Digest Supp. 

(3) Re C. & H. Crichton (1921), Ltd., [1932] W.N. 208; Digest Supp. 


ADJOURNED Summons by the former shareholders of a company which had 
been dissolved asking for a vesting order in respect of the legal interest in 
freehold properties which had been vested in the company prior to its 
dissolution. 

The company was incorporated in May, 1936, under the Companies Act, 
1929, as a limited company with a nominal capital of £100, and 33 shares were 
allotted to each of the three shareholders, Robert Levinson, Graham Levinson 
and Co-operative Properties, Ltd. The objects of the company were (inter. 
alia) to carry on the business of owning and managing property of all kinds 
and to acquire land or buildings and to manage, farm and let the same or any 
part thereof for any period at such rent and on such conditions as the company 
thought fit. Shortly after its incorporation the company acquired a large number 
of properties and carried on the business of managing them. By Apr. 12, 1938, 
the company had sold most of its properties, but certain of them (the subject- 
matter of the present application) were still unsold. On Apr. 13, 1938, the 
company filed a declaration of solvency. On Apr. 14, at an extraordinary 
general ‘meeting of the shareholders a special resolution was passed that the 
company be wound-up voluntarily and that a liquidator be appointed, and 
it was agreed by the company and the shareholders that the unsold freehold 
properties should be distributed between the shareholders in equal shares 
and the title deeds were handed to them and remained in their possession. 
On Apr. 25, 1938, a copy of the special resolution was registered with the 
Registrar of Companies. On Apr. 25, 1942, the company was finally dissolved. 
All liabilities to creditors were discharged before the dissolution, but the fact 
that the legal estate in the unsold properties had not been conveyed to the 
shareholders was overlooked. 

An originating summons for a vesting order in respect of the legal interest 
in the unsold properties vested in the dissolved company, taken out under 
the Law of Property Act, 1925, s. 181, and the Trustee Act, 1925, s. 44 (1) 
(ii) (¢), was adjourned into court for argument. 


Lightman for the shareholders. The shareholders are entitled to an order 
under s. 44 of the Trustee Act, 1925, vesting the unsold properties in them 
generally in equal shares. At the date of dissolution the company was a ae 
of the property for the shareholders either by reason of a statutory trust ee 
8. 247 of the Companies Act, 1929, or by reason of the agreement between t r 
shareholders and the company that the unsold asscts of the a fh les ; 
be distributed in specie. The agreement is evidenced by the ee aes 
meeting of the directors of the company held in March pe pt ey ach 
general meeting of the company held on Apr. 14, 1938. The minutes in ea 
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case were signed, by the chairman of the company and satisfy the requirements 
of s. 53 of the Law of Property Act, 1925. It was suggested in chambers that 
it was necessary to create a new legal estate under s. 181 of the Law of Property 
Act, 1925: see ANNUAL PracTicE, 1946-47, at p. 1058, note*; see also 
Re C. & H. Crichton (1921), Ltd. (3), but that case was decided before Re Wells 
(2) where the Court of Appeal held that all property which had no other owner 
went to the Crown irrespective of s. 296 of the Companies Act, 1929. 


Danckwerts for the Attorney-General. Section 181 of the Law of Property 
Act, 1925, is based on the mistaken proposition that, on the dissolution of a 
corporation, lands belonging to it revert to the donor which is put forward 
in CHALLIS’s REAL PROPERTY, 3rd ed., pp. 35, 36—a passage criticised by 
Sweet, the editor of that edition, at pp. 467, 468—and in Hastings Corpn. v. 
Letton (1), which is also. criticised by Sweet. In view of the observations of 
the Court of Appeal in Re Wells, Swinburne-Hanham v. Howard (2), Hastings 
Corpn. v. Letton (1) and the statement in CHALLIS at pp. 35, 36, must be 
regarded as wrong, and the proposition that the grant of a lease or the grant 
of a fee simple to a corporation determined on the dissolution of the corporation 
is unfounded. The Companies Act, 1929, s. 296, which provides that the 
property of a company on its dissolution vests in the Crown as bona vacantia, 
except property of which the company is a trustee, is also based on mistaken 
assumptions as the reference to leaseholds shows. The exception of property 
of which the company is a trustee excludes such property from the effect of 
s. 296, but, none the less, under the gencral law, on the dissolution of the 
company which was a trustee the trust property must vest in the Crown as 
bona vacantia, as otherwise there would be no owner: see Re Wells (2). 
In the present case it will be proper to make an order under the Trustee Act, 
1925, s. 44 (ii) (c). The Companies Act, 1929, s. 247, is not sufficient to make 
the company a trustee for the applicant shareholders, but the minutes of Apr. 
14, 1938, establish a contract to divide the company’s freehold land between 
the three shareholders, so as to make the company a trustee for them of those 
lands, and those minutes, signed by the chairman, being in the minute book 
of the company which is exhibited to an affidavit of one of the shareholders, 
ay pagent written evidence to satisfy the Law of Property Act, 1925, s. 53 

a). 


_ JENKINS, J.: The minutes of Apr. 14, 1938, establish a contract to 

divide the company’s unsold freehold properties between the shareholders 
in equal shares, and, accordingly, the company became a trustee of those 
properties for the shareholders. The’ minutes, signed by the chairman, are 
sufficient written evidence of the contract and consequent trust to satisfy 
the Law of Property Act, 1925, s. 53 (1) (a). The properties can, therefore, 
be vested in the shareholders under the Trustee Act, 1925, s. 44 (ii) (ce) for 
fa on estate therein formerly vested in the company as joint tenants on trust 
or sale. 

Counsel for the ATTORNEY-GENERAL submitted that it was not necessary 
to include in the order a direction pursuant to s. 181 of the Law of Property 
Act, 1925, creating a legal estate in the properties in question corresponding 
to the legal estate therein formerly vested in the company which could only 
be appropriate on the footing that the last-mentioned legal estate was 
determined by reason of the dissolution of the company as, in his submission 
it was not. In this connection reference was made to the Companies Act, 
1929, 8. 296, under which all property and rights of a dissolved company 

(including leasehold property but not including property held by the 
company on trust for any other person)” pass to the Crown as bona vacantia 
and it was pointed out that the fact that the company held the properties on 


=e Ea 


* ANNUAL PRACTICE 1946-47, p. 1058, note : Vesting Order.— 
order in relation to the legal interest in any property, 


wise, which was vested in a dissolved company is made . : 
except in cases in which the company ee ee Cotte sie as: Beas eee 
application is under s. 51 (1) (ii) (c) of Trustee Act, 1925. 


C 
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trust for the shareholders excepted them from th erati is ti 
The destination of the legal estate must, Beier tetcsicen te eae 
as to which reference was made, on the one hand, to Hastings Corpn v. 
Letton (1), where the theory that lands limited to a corporation in fee sim le 
are held for an estate limited to continue only during the existence of che 
corporation and on its dissolution revert to the grantor through the consequent 
determination of the corporation’s terminable estate, was approved ead on 
the other hand, to Re Wells, Swinburne-Hanham v. Howard (2) where the 
Court of Appeal appears to have been quite clearly of opinion that an estate 
limited to a corporation in fee simple does not determine on the corporation 
being dissolved. Having regard, in particular, to the objections stated by 
Rom|Er, L.J. ({[1933] Ch. 61-63) in Re Wells (2) to the view of the law of which 
approval was expressed in Hastings Corpn. v. Letton (1), the view of the Court 
of Appeal in Re Wells (2) is clearly to be preferred. 

_ The right conclusion, therefore, appears to be that the legal estate in fee 
simple in freehold property held by a company in trust for other persons (and 
accordingly, excepted from the provisions of s. 296 of the Companies Act, 
1929) is not determined by the dissolution of the company, but, whether it 
theoretically passes to the Crown or elsewhere, continues in existence, subject 
to the trusts on which it was formerly held by the company. There is, therefore, 
no question of creating any new legal estate, and s. 181 of the Law of Property 
Act, 1925, has no application. The summons:should, therefore, be amended 
by striking out references to that Act. The shareholders should produce the 
order to the Land Registrar. The costs of the Attorney-General as between 
solicitor and client are to be paid by the shareholders. 

a Order accordingly. 
Solicitors: D. B. Levinson & Shane (for the shareholders); Treasury 

Solicitor (for the Crown). 
[Reported by R. D. H. Ossorne, EsqQ., Barrister-at-Law.] 


PROPERTY HOLDING CO., LTD. v. CLARK. 


[Court or AppEAL (Scott, Asquith and Evershed, L.JJ.), October 23, 24, 
27, 28, December 17, 1947.] 


Landlord and Tenant—Rent restriction—“ Rent ’—Standard rent—Payment for 
provision of fittings and services—Incluston—Permitted increase—Transfer 
of burdens—Landlord’s covenant for services, etc., in former agreement not 
included in later agreement—lIncrease of Rent and Mortgage Interest (Restric- 
tions) Act, 1920 (c. 17), 8. 2 (3), 8. 12 (1) (a). 

By an agreement dated June 2, 1934, which was still running on Sept. I, 
1939, the landlords’ predecessors in title let a flat in London to a former 
tenant for a “ rent ”’ (so designated) of £110 a year and an “ additional pay- 
ment ”’ of £30 a year, in consideration of which additional payment the land- 
lords covenanted to provide, for the use of the tenant, a gass cooker and cer- 
tain other articles which would normally be tenant’s fixtures or fittings, and 
for the furnishing, lighting, etc., of those parts of the building the use of 
which the tenant had in common with the tenants of other flats in the 
building. The landlords’ covenant for quiet enjoyment was limited in 

its operation to, and co-extensive with, the time during which the tenant 
paid the rent of £110 and the “additional payment for services ” and 
performed his covenants, and a right of re-entry was reserved for failure 
to pay “ the rent or additional payment or any part thereof.’ By an agree- 
ment, dated Aug. 30, 1940, which did not include the covenant to provide 
tenant’s fixtures and services, the landlords let the flat to the tenant at a 
rent of £80 a year. By valid notice to quit, expiring on Apr. 24, 1946, that 
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contractual tenancy was determined and from that date the tenant became 
a statutory tenant under the Rent Restrictions Act, 1939. Concurrently 
with the notice to quit the landlords gave the tenant notice raising the rental 
figure to the level of what they contended was the standard rent of the flat, 
viz., £140. In an action by the landlords for arrears of rent and mesne 
profits, the county court judge held that the sum of £110 only was “ rent Z 
within the meaning of s. 12 (1) (a) of the Act of 1920 :— 

HE tp : (i) the sum of £30 was also part of the “ rent ” within the meaning 
of the sub-section and the total rent, which was the standard rent, was, 
therefore, £140 a year. 

Dictum of YouncEer, LJ., in Wilkes v. Goodwin ( [1923] 2 K.B. 
105, 106) approved. 

Artillery Mansions, Ltd. v. Mabartney ( [1947] 1 All E.R. 686) approved. 

(ii) having regard to the omission in the agreement of 1940 of the 
landlord’s covenant to provide tenant’s fixtures and services, there was, 
in 1940, a transfer to the tenant of a burden or liability previously borne 
by the landlord and the terms on which the flat was then let were ‘ on the 
whole less favourable to the tenant than the previous terms,” within the 
meaning of s. 2 (3) of the Act, and, therefore, the landlords were not entitled 
to recover such proportion of the £30 a year as was attributable to that 
part of the burden or liability formerly borne by the landlord which, 
under the agreement of 1940, in practice must be undertaken by the 
tenant. 


[As TO StanDARD RENT, see HALSBURY, Hailsham FEdn., Vol. 20, pp. 312-315, 
paras. 369-370, and for Casrs, sce DIGEST, Vol. 31, pp. 559-561, 563-565, Nos. 
7068-7084, 7111-7127. 

As TO TRANSFER OF BuRDENS, see HALSBURY, Hailsham Edn., Vol. 20, p. 326, 
para. 387; and ror Cases, see DIGEST, Vol. 31. p. 566, Nos. 7134, 7135.) 


Cases referred to: 

(1) Woods (L.H.) & Co., Ltd. v. City and West End Properties, Ltd., (1921), 38 T.L.R. 
98; 31 Digest 565, 7122. 

(2) Wood v. Wallace, [1920] 90 L.J.K.B. 319; 124 L.T. 539; 84 J.P.Jo. 517; 31 
Digest 559, 7069. 

(3) Hocker v. Solomon, (1921), 91 L.J.Ch. 8; 127 L.T. 144; 31 Digest 560, 7070. 

(4) Nadler v. Wilson, (1924), 40 T.L.R. 639; 31 Digest 560, 7071. 

(5) Wilkes v. Goodwin, [1923] 2 K.B. 86; 92 L.J.K.B. 580: 129 L.T. 44; 31 
Digest 560, 7080. 


(6) Nye v. Davis, [1922] 2 K.B. 56; 91 L.J.K.B. 545; 126 L.T. 537; 31 Digest 
560, 7072. 

(7) Artillery Mansions Ltd. v. Mabariney, [1947] 1 All E.R. 686; [1947] K.B. 594. 

(8) Ellen v. Goldstein, (1920), 89 L.J.Ch. 586; 123 L.T. 644: 31 Digest 558, 7055. 

(9) Isaacs v. Titlebaum, (1920), 64 Sol. Jo. 223; 84 J.P. Jo. 52 ; 31 Digest 565, 7120. 

(10) Mackworth v. Hellard, [1921] 2 K.B. 755; 90 L.J.K.B. 693; 125 L.T. 451; 
85 J.P. 197; 31 Digest 563, 7111. 

(11) Winchester Court Ltd. v. Miller, [1944] 2 All E.R. 106; [1944] K.B. 734; 114 
L.J.K.B. 152; 171 L.T. 150; Digest Supp. 


APPEAL by the landlords from an order of His Honour Jupce Daviss, K.C., 
made at Bloomsbury County Court and dated Dec. 18, 1946. The landlords’ 
predecessors in title had let a flat to a former tenant for a “ rent ” (so designsted) 
of £110 a year by an agreement in which the tenant covenanted to pay an 
x additional sum” of £30 a year in respect of the provision by the landlords 
of certain fittings and an undertaking to perform certain services, ete. The 
learned judge held that the sum of £30 was not “rent ” within the meaning 
of s. 12 (1) (a) of the Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920, and fixed the standard rent at £110 a year. The landlords appealed 
contending that the standard rent was £140 a year, and the decision of the 
county court judge was now reversed, but the case was remitted to the county 
court judge for an investigation of the extent to which the landlords’ former 
burden under the covenant (which had been omitted from the later agreement) 
had been transferred to the tenant, and whether, therefore, the terms on which 
the tenant held the flat were ‘‘on the whole less favourable to the tenant 
than the previous terms’ within the meaning of s. 2 (3) of the Act, so that 
the Jandlords would not be entitled to recover the £30 in addition to the £110. 
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Michael Hoare for the landlords. 
Avgherinos for the tenant. 


Cur. adv, vult, 
Dec. 17. The following judgments were read, 


_ SCOTT, L.J.: This is an appeal by the landlords under the Rent Restric- 
tions Acts. Their claim was for arrears of rent and mesne profits due from a 
eceepahem Sage of a flat at Hampstead under a written agreement of tenancy 

ug. 30, 1940, after a notice to quit expiring on Apr. 24, 1946. It was 
common ground that the notice to quit was effective under the contract of 
tenancy, but on Sept. 1, 1939, the flat had already come within the Rent Restric- 
tions Act, 1939, and, therefore, on Apr. 24, 1946, the tenant had become a 
statutory tenant. The contractual tenancy, so ended, provided for a rent of 
only £80, payable monthly, the figure, no doubt, reflecting the ‘‘slump ” in rents 
in 1940, but the landlords concurrently with the notice to quit gave the tenant 
notice raising the rental figure to the level of what they contended was the 
flat’s standard rent, viz., £140. This contention was based on an agreement 
of tenancy, granted by the present landlords’ predecessors in title on June 2, 
1934, to a former tenant, which provided for two payments, one of £110 therein 
called “‘ rent,” and a further payment of £30 not called rent, which they con- 
tended was rent within the meaning of the Act. This tenancy was still running 
on Sept. 1, 1939, and, if the contention was well-founded, the two figures added 
together, making £140, ipso facto make up the standard rent on that date. A 
contention of the tenant, that the statutory rent was £78 odd, was obviously 
erroneous and need not be considered further, but his alternative contention 
that only the £110 was “rent ’ was upheld by the county court judge. The 
only contention argued by counsel in opening the landlords’ appeal was that the 
£30 payment under the agreement of 1934 was “rent” within the meaning 
of the Rent Restrictions Acts. This contention was directly challenged by counsel 
for the tenant; but he also raised a further contention, which, though not 
raised below, he was, as respondent, entitled to raise in this court, in order to 
hold his judgment. It was that the terms of the agreement of 1940 differed 
from those of the agreement of 1934 in a way which caused a “ transfer of a 
burden or liability from the landlord to the tenant’ within the meaning of 
s. 2 (3) of the Act of 1920, amounting to £30 a year, which under that sub- 
section must be “‘ deemed to be an increase of rent,” so that if, contrary to 
his main contention and the county court judge’s finding, the standard rent was 
held by us to be £140, £30 of it would be irrecoverable by the landlords, thus 
justifying the county court judgment on another ground. As the second 
question does not arise, unless we are with the landlords in their contention 
that the standard rent of the flat is £140, it will be convenient to discuss that 
contention first. Both issues necessarily turn on the correct interpretation 
of the terms of the earlier agreement of tenancy, dated June 2, 1934, between 
the predecessors in title of the landlords and the former tenant. 
In his judgment the county court judge set out clearly, and with one 
exception fully, the relevant clauses of that agreement. I will, therefore, read 
what he says : 


The material facts and documents are as follows. By a lease dated June 2, 1934, 
the flat was let to one Eliot. The lease provided that “‘ in consideration of the rent 
hereby reserved and the covenants on the part of the tenant hereinafter contained the 
landlords demise unto the tenant [the flat] together with the use in common with the 
landlords and occupiers of other portions of the said messuage of the entrance hall Jand- 
ings staircases and passages thereof .. . yielding and paying therefor the yearly rent of 
£110 payable quarterly in advance on the usual quarter days.”” The tenant convenanted 
(inter alia): ‘‘ (1) To duly and punctually pay the said rent . . . and to pay for all 
gas and electric light consumed by‘him on the premises.” After setting out 13 further 
covenants by the tenant, the lease proceeds: ‘‘ And the landlords hereby agree that 
provided and so long as the tenant shall pay the rent and the additional payment for 
services hereafter provided and shall perform the covenants on his part herein con- 
tained they will: (1) Pay all rates and taxes...” 


The exception, to which I referred, is that the learned judge did not quote 
the whole of the £30 clause, although it is all material to the question in issue : 
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I will, therefore, read it in extenso: 


it is further agreed between the parties hereto that the landlords shall provide 
Prin use of the renant in the said flat a gas cooker a water heater and all electric 
light fittings shades lamp holders switches and plugs (except lamps) and shall 
provide for the lighting and cleaning of the staircases entrance hall landings and front 
steps of the said building and supply appropriate furniture carpet and linoleum for 
the said hall landings and staircases in consideration of which the tenant covenants 
to pay the sum of £7 10s. in advance on each quarterly day hereinbefore appointed for 
payment of the rent hereby reserved. Provided always and it is hereby agreed that 
if the said rent or additional peyment or any part thereof respectively shall be unpaid 
for the space of ten days after any of the days whereon the same shall have become due 
and payable as aforesaid whether legally demanded or not or if the tenant shall commit 
any breach of any of the covenants and agreements on his part herein contained then 
and in either of the said cases it shall be lawful for the landlords or their agents to enter 
upon the said premises and the said tenant and all other occupiers forcibly to expel 
and for such purpose if necessary to break open any doors and windows and these 
presents shall be deemed a licence and authority for such purpose accordingly. 


The question for our decision is whether the quarterly payments of £7 10s. 0d. 
were “rent ” within the meaning of that word as used in s. 12 (1) (a) of the Act 
of 1920, as amended, by the Act of 1939. I will read the relevant part : 


(a) The expression “ standard rent ’”” means the rent at which the dwelling-house 
was let on Sept. 2, 1939, or, where the dwelling-house was not let on that date, the 
rent at which it was last let before that date ... 


The argument for the tenant, both below and before us, was, substantially, 
first, that these payments were not ‘‘ rent ” at common law, and, secondly, that, 
unless the parties expressly called them “rent,” they could not be “ rent ” 
within the meaning of the statute. Even if the common law meaning is as 
definite and narrow as the tenant contends (on which I express no opinion 
as it is not necessary to our decision on the point), that contention is not con- 
clusive, for the word “‘ rent ”’ in the relevant sections of the Acts of 1920 and 
1939 may well have been used by Parliament in a sense rather wider than the 
common law sense, and all we have to do is ascertain whether, on its proper 
interpretation in the section, it does or does not cover the payments of £7 10s 0d. 
& quarter in the agreement of 1934. There is no judicial authority binding on 
this court, and I, therefore, prefer first to consider the question from the point 
of view of principle. AsquitTn, L.J., has made a careful examination of all the 
decisions and expressions of opinion and I entirely agree with it. 

There are certain fundamental features of all the rent restriction legislation, 
or, at any rate, of the legislation from 1920 to 1939. The two most important 
objects of policy expressed in it are (1) to protect the tenant from eviction from 
the house where he is living except for defined reasons and on defined conditions ; 
(2) to protect him from having to pay more than a fair rent. The latter object 
is achieved by the provisions for standard rent with (a) only permitted increases, 
(6) the provisions about furniture and attendance, and (c) the provisions about 
transfers of burdens and liabilities from the landlord to the tenant which would 
undermine or nullify the standard rent provisions. The result has been held to 
be that the Acts operate in rem on the house and confer on the house itself 
the quality of ensuring to the tenant a status of irremovability. In this 
description of the distinguishing characteristics conferred by statute on the 
house, the most salient is the tenant’s securi ty of tenure—his protection against 


furniture, attendance, services and board. Before 1920 there is no reference 
to them. Section 12 (2) of the Act of that year, which defined the houses brought 
within the Act by reference to rent or rateable value, by proviso (i) excluded 
from the Act ‘‘ houses bona fide let at a rent which includes payments in respect 
of board, attendance or use of furniture.” This raised disputes, e.g., as to how 


litigation there was included in the second Act of 1923 (which received 

the Royal 
Assent on July 31) the present s. 10. That section says nothing about ‘“ rss ig 
or ~ services,’ but provides that the inclusion of the use of furniture or of 
attendance shall not cause the house to be “deemed to be bona Jide let at a 


G 
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rent which includes ” either “ unless the amount forms a substantial part of 
the whole rent.” It is quite clear from these provisions that in those years 
Parliament did not regard the word “rent”? as an unsuitable word to cover 
such payments, and the exact wording of s. 12 (2), proviso (i), of the Act of 1920 
was re-enacted in s. 3 (2) (b) of the Act of 1939. 

Bearing these two main considerations in mind, I now turn to the agreement 
of 1934. It is plain, first, that the word “ rent ” in the reddendum is restricted 
to the demised premises, but with the flat there was also granted, as was natural, 
the right to use the hall, landings, staircasés and passages of the block ; secondly, 
that in covenant No. 10 numerous landlords’ “ fixtures and fittings ” are treated 
as included in the premises let ; thirdly, that the landlords’ covenant for quiet 
enjoyment is limited in its operation to, and co-extensive with, the time during 
which the tenant pays the £110 rent and also “the additional payment for 
services hereafter provided” (i.e. the £30), and ‘ performs his covenants ” ; 
and, fourthly, that the right to enjoy the various things for which the quarterly 
payment of £7 10s. Od. is reserved is made conditional on due performance of the 
tenant’s covenant to make the payments. The whole clause divides itself into 
two parts—undertakings by the landlords and undertakings by the tenant. 
The former is again split into two. First, the landlords are to provide—and, 
impliedly, to maintain—a variety of landlords’ fixtures and fittings—thus 
making the flat an equipped, though not a furnished, flat ; secondly, they are 
to light and clean the staircases, entrance hall, landings and front steps, and 
supply appropriate furniture, carpet and linoleum for the hall, landings and 
staircases. The tenant, on his side, is to make the quarterly payments on the 
days, already named, for payment of the ‘rent’ already reserved. Then 
follows an all important proviso that if “‘ the said rent or additional payment 
or any part thereof” is left unpaid for 10 days after due date, the landlords 
may enter on the premises and forcibly expel the tenant and all other occupiers 
—which would include sub-tenants. 

The following features should be noted. (1) The right to use the common 
parts of the building is a part of the grant. (2) There is included in the clause 
no furniture in the flat, but only furniture in the hall, etc., as contrasted with 
‘fittings’? and landlords’ fixtures in the flat. (3) The enjoyment of 
the flat itself as equipped with landlords’ fixtures and fittings, and 
with the benefit of water, gas, and, electricity services therein is obviously 
conferred by the primary grant. (4) Payment for the enjoyment of 
everything included in the clause is treated as on a par with the rent 
stated in the reddendum; failure to pay any part of either gives the 
landlords an absolute right forthwith to terminate the tenant’s term and evict 
him by force. The conclusion at which I arrive is that the word “rent ” in all 
the statutory provisions about standard rent carries a meaning sufficiently 
wide to cover each quarterly payment of £7 10s. 0d. under the clause, whether 
some of the benefits to the tenants, to which the payment is attributable, have 
been already, expressly or impliedly, included in the main grant or are only 
added by that clause. On that issue of interpretation the landlords right of 
re-entry is, to my mind, the conclusive factor. I reject the contention that a 
covenant to pay cannot be a covenant to pay rent unless the payment is called 
“rent ” in the lease or agreement. It is the substance that matters, and I am 
satisfied that in this case the £30 a year was a part of the rent within the meaning 
of the Rent Restrictions Acts. The total rent, therefore, was £140, and that is 
the standard rent. There is no relevant decision binding on this court, and I 
have, therefore, dealt with the issue as a new point, but I have read the judg- 
ment of EvERSHED, L.J., as well as that of AsquitH, LWJ., and agree with what 
he says about the views expressed by YouncER, L.J., and by DENNING, J. — 

The landlords will thus succeed unless the new point taken by the tenant 1s & 
good answer. Section 2 (3) of the Act of 1920 says that a transfer of a se se 
or liability from the landlord to a tenant shall be deemed to be an increase 0 
rent (i.¢., an unpermitted increase), if and. to the extent that the terms on 
which a demised house is held are on the whole less favourable to the tenant 
than the previous terms. In the present case that enactment calls ne a oon 
parivon betwcen the terms of 1934 and the terms of 1940, on the true me la . 
tion of the two instruments. If the later terms appear to be less favour out 
it calls for some process of valuation of both to discover the money measure 
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he unfavourable balance. As the point was not taken below no question arose 
te as to how that valuation is to be effected and the comparative figures 
ascertained. That problem of interpretation is, therefore, for us to solve. 7 
The salient feature in the language of the subsection is that it speaks only 0 
“terms,” and says nothing about any investigation into the facts. There is no 
reference to the way in which, or the extent to which, the terms of the letting 
which fixed the standard rent have been performed or left un-performed by 
the landlords under the contract of tenancy before the county court judge, ¢.g., 
in relation to benefits to be supplied by the landlords for the enjoyment of the 
tenant. If all those benefits as described in the standard contract (as I will 
call the contract the rent of which becomes the standard rent) appear equally 
as terms of the contract before the court, the possibility of a transfer of burden 
does not arise, It is only if benefits of potential value in terms of rent are 
omitted or made less advantageous to the tenant that a transference of burden 
to the tenant can be said to occur. In such a case if in each contract there were 
one undivided rent, and the later rent were equal to the standard rent, there 
would be a shifting of burden, which, in my opinion, would constitute a “transfer”, 
and in that case the omitted terms would have to be valued, expert evidence 
of house agents presumably being admissible to value the omitted terms. 
There is, however, in the present case a possibility which probably is of minor 
importance, but yet may have to be taken into account on such a valuation, 
and I, therefore, mention it. It may be that some of the benefits described in 
the £30 clause’ of the standard contract had already been mentioned in the £110 
part of that contract. If they had, and to the extent that they had, the £30 valua- 
tion of the benefits described in the £30 clause must be treated, as the agreed value 
of the residual benefits in the £30 clause other than those benefits which were 
also in the £110 part of the standard contract, and the valuers would have to 
have regard to the £30 as representing the value in 1934 agreed between 
landlords and tenant. The point may prove to be purely academic, but I 
felt it ought to be mentioned. Subject to the above quite minor points, I agree 
entirely with the approach to the problem containd in the judgment of EVERSHED, 
L.J., which I have read. I agree with the form of order he proposes. 


ASQUITH, L.J.: I entirely agree with the judgment delivered. The 
main question argued on this appeal was what meaning should be given to the 
word “rent ” ins. 12 (1) (a) of the Rent Restrictions Act, 1920. Itis reasonable 
to suppose that some light could be shed on this question not only by decisions 
on s. 12 (1) (a) itself—of which there are few—indeed, I think only one—but 
by decisions on the construction of other provisions of this or other Rent 
Restrictions Acts which employ the term “ rent,” and, more particularly, de- 
cisions on the construction of s. 12 (2) (i) of the Act of 1920 and s. 10 of the Act 
of 1923, which are relativeiy plentiful. If in such other provisions ‘“ rent ” has 
been held to include, besides rent stricto sensu—viz., a payment for the bare 
occupation of the realty—ingredients attributable to the use of chattels or 
services or other amenities, this fact, so far as it goes, points to a liberal interpre- 
tation of “rent” in s. 12 (1) (a). 

My Lord has invited me briefly to review the relevant authorities and has 
been good enough to indicate that he concurs in the conclusions which seem 
to me to emerge from such a review. Apart from dicta in the Court of Appeal 
and other decisions of that court which may have an indirect relevance, there 
have been four decisions of the High Court (including one of the Divisional 
Court) in the early days of the Act of 1920 in which the construction of s. 12 (1) (a) 
and s. 12 (2) (i) have been considered. These are L. H. Woods v. City and West 
End Properties Ltd. (1); Wood v. Wallace (2) ; Hocker v. Solomon (3); Nadler 
v. Wilson (4). In L. H. Woods v. City and West End Properties Ltd. (1) (which 
was actually a direct decision on s. 12 (1) (a) ) the Divisional Court held that 
for the purposes of that subsection a lease reserving £18 as rent plus an additional 
rent of 2s. a week in respect of a housekeeper’s services, and, providing, as to the 
latter, ‘‘ such additional rent to be recoverable by distress,’ was a lease reserving 
a rent of £23 4s. Od. a year—in other words, that a sum for rent proper plus an 
additional sum, also described as rent, or as recoverable by distress in respect 
of attendance, could, on the wording of this lease, properly be described as 
“rent” within s.(12)(1) (a). The other three decisions were all under s. 12 (2) (i). 
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any vi - agai ge rie was reserved as rent with @ stipulation that in 
Ds. reek e paid for service. The additional payment was 
not called rent “, nor was there any provision for its recovery by distress. It 
was held that the premises were not let “ at arent which included payments for 
attendance.” In Hocker v. Solomon (3), over and above rent in the narrow 
sense, an extra £30 a year was to be ‘“‘ payable with and recoverable as rent ” 
for attendance and use of furniture. It was held that the premises were not let 
at a rent which included payments for attendance and the use of furniture. In 
Nadler v. Wilson (4) the lease reserved a rent of £74 4s. 0d. a year and 5s. a week 
for attendance. Both amounts were to be paid quarterly in one payment, and 
the agreement referred to this aggregate as ‘rent to include attendance.” 
Lusx, J “ held it was impossible to read the agreement and hold that the rent 
did not include attendance. None of these cases is binding on this court. In 
the first, second and fourth of them the criterion seems to have been whether 
or not the payments for “‘ extras ’—elements other than the occupation of the 
realty—were described as rent, or described as recoverable as such or as recover- 
able by distress. In the third, Hocker v. Solomon (3), Sarcant, J., rejected 
this criterion and held that, although an extra sum was contractually described 
as “payable and recoverable as rent,’’ the premises were not let ‘at a rent 
which included payments for attendance.” It is clear that he would have decided 
differently if the attendance and rent proper had been a single global sum, 
no definite part of which was specifically allocated to attendance. In none of 
these four cases, indeed, was a “‘ global”? unapportioned sum stipulated for. 
These four authorities are considered together because they were all decisions 
of the High Court in the early days of the Rent Restrictions Acts and separated 
longo intervallo from any other High Court decision on these two subsections. I 
must proceed to consider (a) pronouncements in the Court of Appeal, (b) a 
very recent decision of Denninc, J. The first pronouncement of the Court of 
Appeal consists of certain observations, already referred to by my Lord, delivered 
obiter in a minority judgment by YounceEr, L.J., in Wilkes v. Goodwin (5) ( [1923] 
2 K.B. at 105, 106). The learned Lord Justice was dealing with s. 12 (2) (i). 
BaANnkKEs and Scrutron, L.JJ., did not dissent from the views expressed in this 
passage. Thcy cxpressed no opinion on the point raised, merely kecping it open 
for decision when it should arise. The passage runs : 


The first of these [considerations] is that the word “‘ rent ”’ in this exception surely 
means not rent in the strict sense but the total payment under the instrument of letting. 
The exception assumes that “ rent” so called may include, for example, “ board,” 
payment of which is not rent. I am here paraphrasing the statement of SHEARMAN, J., 
in Nye v. Davis (6) ( [1922] 2 K.B. 59), with which I agree. And the second considera- 
tion is that the exception contemplates separate ‘“‘ payments” for any of the 
three things it specifies—namely, board, attendance, use of furniture, the plural 
“payments ” being in striking contrast with the singular “‘ payment ” in s. 9, where 
only one of these three things, namely, use of furniture, is being dealt with. In my 
judgment so far from the exception contemplating primarily a tenancy in which rent 
strictly so called is with these other payments or one of them lumped together under 
one composite payment designated rent, the contrary is the case. Such a composite 
p@yment may indeed be within the exception ; but separate payments are within its 
more immediate contemplation. 


This passage again refers directly only to the construction of the word “ rent ”’ 
in s. 12 (2) (i) of the Act of 1920, not the construction of the same term in s. 
12 (1) (@). 

Boe next in logical, though not in temporal, order comes the recent decision 
of Denninc, J., in Artillery Mansions v. .Mabartney (7). In that case the 
tenant agreed to pay the landlords a “ rent ” of £170 a year and in addition by 
way of further or additional rent a sum. of £15 a year for service charges. it is 
not clear from the reports whether the word “ rent ”’ or “ additional rent ’’ was 
actually applied in the lease to these sums. The reports rather suggest to my 
mind that it was, but that the learned judge did not base his conclusions on 
that fact. A clause is quoted which provided as follows : “The service to 
be provided by the company shall include keeping the rooms and furniture 
clean, sweeping chimneys, cleaning windows, lighting fires, valeting and 
general attendance.” The learned judge held that the premises were pruma 
facie excluded from the Rent Restrictions Acts by s. 12 (2) proviso (i), n that 
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the rent included payments in respect of attendance within that proviso. 
Another case on s. 12 (2) (i) is Ellen v. Goldstein (8). The tenant of a bakery 
agreed to pay a rent of £52 a year and by a supplemental agreement of — 
date to pay during the term a weekly sum of £1 for goodwill and use of lan - 
lords’ fixtures, “‘ to be recoverable by distress or otherwise as rent in arrear. 
It was argued that in these circumstances the total rent was £104 and that 
the premises fell outside the £70 limit prescribed by the Rent Restrictions Act 
then in force (that of 1919). Russexx, J., held that the supplemental agree- 
ment did not have this effect. The learned judge said (123 L.T. 646) : 


It appears to me merely a document by which the defendant bargained for and 
obtained some additional benefit and I decline to say that it constitutes a demise of 
the fixtures and fittings at an additional rent .. . 


The majority of the judgment was, however, devoted to another point. 

In Isaacs v. Titlebaum (9), a case strongly relied on by the tenant, the Court 
of Appeal was construing s. 1 (i) (iv) and (vi) of the Act of 1915 and s. 4 of the 
Act of 1919. The landlord paid the rates and charged a rent of £75 8s. 0d which 
the tenant contended was arrived at by adding £20 8s. Od. to £55, to recoup the 
landlord for his outlay on the rates. It was held that s. 1 (i) (iv) and (vi) (6) of 
the Act of 1915 showed that by the word ‘“ rent ” the legislature intended the 
whole sum which the tenant agreed to pay as rent and not merely the balance 
thereof after deducting so much as was payable as rates. Lastly, in Mackworth 
v. Hellard (10), the Court of Appeal had to construe s. 12 (7) of the Rent Restric- 
tions Act, 1920, which provides that ‘‘ where the rent payable in respect of any 
tenancy of any dwelling-house is less than two-thirds of the rateable value thereof, 
this Act shall not apply to that rent or tenancy...” In 1916 the landlord had 
let a house to a tenant at £30 a year rent, the landlord paying rates and taxes. 
The rateable value of the premises was £40. The rates rose steeply, and at the 
material time the landlord was paying £31 18s. 0d. in respect of them—38s. more 
than he received as rent. It was held that “ rent payable ” within s. 12 (7) 
meant the £30 which the tenant engaged to pay as rent, not the minus quantity 
arrived at by deducting £31 18s. Od. from this sum. 

In this state of the principal authorities the landlords adopt as good law and 
base themselves wholly on the dictum of YounceERr, L.J., in Wilkes v. Goodwin (5). 
According to their argument if under a lease (or, at any rate, a lease in such terms 
as the agreement of 1934 in this case) the tenant engages himself to pay the land- 
lords a sum of money in respect of his occupation of the premises plus what I may 
call “‘ extras ’’ (such as board, attendance, furniture or other services or ameni- 
ties), then, whether an aggregate or “‘ global ” sum be reserved in respect of all 
these items or separate sums for each, and whether in the latter case the sums 
payable for the extras are expressed, to be “‘ rent,’’ or to be recoverable as rent, 
or recoverable by distress, or whether they are not so described—in all these cases 
the “rent” within s. 12 (2) (i) comprises the totality of such payments and 
“rent”? within s. 12 (1) (a) means the same. 

The contentions of counsel for the tenant were (so far as s. 12 (2) (i) goes) that 
the additional payments for extras were only “rent” within that proviso 
if described as rent or described as recoverable as rent or the subject of distress. 
He based himself on the early decisions in courts of first instance many of which 
at least seemed to attach crucial importance to the question whether such pay- 
ments were so described. He argued that this was the criterion adopted -in 
L. H. Woods v. City and West End Properties Lid. (1), Wood v. Wallace (2), and 
Nadler v. Wilson (4), and only not adopted in Hocker v. Solomon (3) because the 
judge in that case. thought an additional requirement must be satisfied, viz., 
that the sum must be “ global.’’ As to the recent decision of Denning, J., it 
could be supported by reference to the criterion indicated if, as seemed probable 
from One at least of the reports, the “extra” was described in the lease as. 
“additional rent.” He argued that the term “ rent ,” except where qualified 
by the context or specially defined, meant rent in the ordinary sense—a sum 
attributable solely to occupation of the land. Section 12 (2) (i) spoke of “rent” 
including attendance, etc., and this meant that the extra sum earmarked to 
attendance or other extras must be expressed to be rent if it was to fall within 
the proviso. rhe same considerations applied to the terms “ rent ” and the 

whole rent ” in s. 10 of the Act of 1923 (he did not contend that the “ rent ” 
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including “ attendance, etc.” must be an undivided aggregate sum.). H ar 

that in the present case the : additional payment ”’ =a an only at raat 
as rent but sharply distinguished from it. The reddendum speaks of £110, not 
£140 or £110 plus £30. The provision of the extra £30 is in a special and self- 
contained agreement following the landlords’ covenants, and in the proviso 
for re-entry it is provided for in the event of non-payment of the “rent or 
additional payment ” not of the “rent or additional rent.” He relied strongly 
on Isaacs v. Titlebaum (9), and on Mackworth v. Hellard (10)—similar cases, 
the argument founded on these last being, apparently, that as, where the landlord 
pays rates and presumably loads the rent with an element attributable to this 
liability, you cannot subtract the rates in arriving at the rent for the purposes 
of some sections of the Act, but must accept the full figure stipulated for as 
rent in the lease as the rent agreed to be payable, so neither must you add to the 
rent agreed to be payable other sums unless they are contractually agreed to 
be treated as rent. He also argued that the lease of 1934 must be construed 
where ambiguous, contra proferentes, who were assumed to be the landlords. 

I am of opinion that on the true construction of s. 12 (2) (i) (coupled with s. 10 
of the Act of 1923) these arguments, most persuasively advanced, fail; that 
the dictum of Youncsr, L.J., is well-founded ; and that the landlords succeed 
on this particular point. The tenant’s contention involves reading into the 
proviso additional words such as “ if and only if such payments are described in 
the instrument of letting as rent or recoverable as such or are included in a 
global sum which is itself so described.” None of the cases relied on as showing 
that these words should be read in is binding on this court. The only decision 
of the Court of Appeal which counsel for the tenant attempted to rely on as 
directly in point is Isaacs v. Titlebaum (9). Leaving aside the fact that this 
case was decided on a different provision contained in a different Act, it was a 
case in which the tenant had, in fact, contracted to pay a total sum as rent and 
decides nothing as to any case in which the tenant has contracted to pay two 
or three sums, some one or more of which were not so described. Nor do I 
think it reasonable to construe “rent ”’ in s. 12 (1) (a) in a stricter or narrower 
sense than that which it bears in s. 12 (2) (i). 

For these reasons and those given by my Lord, I am of opinion that the tenant 
fails on this point. On the other point, however, on s. 2 (3) and s. 1 of the Act 
of 1920 and the order to be made, I agree with and have nothing to add to the 
judgment of my Lord and that of Eversuep, L.J., which I have had the ad- 
vantage of reading. 


EVERSHED, L.J.: I have had the advantage of reading the judgments 
which have been delivered by Scorr, L.J., and Asquir, L.J., and I propose 
to add but few observations of my own. 

On the main point which has been argued, I think that for the reasons 
given by Youncer, L.J., in his judgment in Wilkes v. Goodwin (5) ([1923] 
2 K.B. 105, 106), the word ‘‘ rent ”’ in proviso (i) (as amended) of s. 12 (2) of the 
Act of 1920 must necessarily be intended to comprehend separately quantified 
payments in respect of board, attendance, or use of furniture—payments which 
from their nature would not normally or naturally be described in terms as 
“‘rent,”’ and I cannot think that the word “rent” in s. 12 (1) can properly or 
reasonably be supposed to have assigned to it any different meaning from that 
given to the same word in the next succeeding subsection. Further, if it be 
conceded that payments are to be regarded as “ rent ’’ when expressly so des- 
cribed, they should equally be so regarded if the substantial effect of the 
bargain is the same, though the word “rent ”’ is not actually applied to them. 
Any other view involves an emphasis on the form rather than the substance 
and the introduction of an artificiality and a technique which is foreign to the 
general tenor of the legislation. Srr Witt1am HoLpswortH in vol. VII, pp. 
261 et seq, of his History or ENeiisH Law discusses the development from the 
mediaeval conception of rent as a “‘ thing ” or proprietary interest to the modern 
conception of rent as a contractual obligation to pay for the use of the property 
let, and the notion that ‘‘ rent ” must have the quality that it can be distrained 
for is more appropriate to the mediaeval than to the modern conception. 

In my judgment, the question in each case is to determine what in substance 
is the subject-matter of the tenancy granted to the tenant by the contract. 
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“md sie the rent is the monetary compensation payable by the tenant in 
Beebe for the grant, however it be described or allocated. Alternatively, 
it may be described (a3 Scort, LJ Ae has described it) as the contractual waroaarcid 
obligation the payment of which is the condition of the right to big 
property granted. According to either test the sum of £30 @ year in the Leesan 
case was, in my judgment, part of the rent. The subject-matter here grante 
was the exclusive right to possession of a particular flat, partly furnished, and, 
the right to enjoy certa'n other amenities in connection with the flat. The 
landlords’ covenant for quiet enjoyment was conditioned upon payment both 
of the rent (so described) and of the additional payment of £30 a year, and non- 
payment of any part of either was expressed to give rise, equally, to the landlords 
power of re-entry. It is true that the draftsman of the lease appears to have 
been at pains to keep always distinct what were respectively described as “‘ rent 
and, ‘‘ additional payments,” and I was at one time impressed by the argument 
that, if the landlords chose to adopt so careful a distinction in the terms they 
put forward to the tenant, they ought not now to be allowed to resile from 
the consequences of the distinction because for present purposes It suited 
them to do so, but there is no sufficient evidence, in my judgment, to justify the 
assumption that the document was, in fact, the landlords’ document and to 
apply, accordingly, the rule contra proferentes against the landlords. * § 

Looking, therefore, at the substance of the matter, I conclude that the “ rent 
within the meaning of the Act under the lease of 1934 was £140 per annum and 
not £110 per annum. To accept the contrary argument would appear to involve 
the result that a furnished letting would be within the scope of the Act, whether 
or not the payment for the use of the furniture was a substantial portion of the 
total payment to be made by the tenant, so long as the payment for the furniture 
was kept distinct from the “rent ’’ and not expressly described as “ rent.” 
It is possible that the paraphrase suggested by YOUNGER, L.J., “ . . . the total 
payment under the instrument of letting ’’ may be somewhat too widely stated, 
for, in a contract of tenancy, there may be included separate and collateral 
bargains, the payments to be made in respect of such bargains being in substance 
and, reality distinct from the ‘“‘ rent ’’ as I have defined it. Thus, a contract for 
the tenancy of a dwelling-house might include a term that, on paying the sum of, 
say, 10s. a week, the tenant might, during the tenancy or for some different 
period, have the privilege of garaging his car in the landlord’s garage, no part of 
which was included in the demise. In such a case it might well be held that the 
sum of 10s. per week formed no part of the ‘“‘ rent ’’ within the terms of s. 12 
of the Act of 1920. [Even so, the conclusion in the present case will not be affected. 
I, accordingly, agree also with the decision of Drnnine, J., in Artillery 
Mansions v. Mabariney (7). I add that, for the reasons given by Asquit, L.J., 
in his analysis of the cases, there is, in my judgment, nothing in authority to 
warrant or compel a conclusion contrary to that which I have reached. 

There remains counsel’s second point under the joint effect of s. 1 and s. 2 (3) 
of the Act of 1920 (as ainended). By cl. 2 of the leasé of 1934 the landlords 
contracted (a) to provide for the use of the tenant a gas cooker and certain other 
articles which would normally be tenant’s fixtures or fittings, and (b) to provide 
for the lighting, cleaning and furnishing of the entrance hall, etc., the use of 
which the tenant had in common with the tenants of other flats in the building. 
The benefit of this contract was, by the terms of the lease, valued at £30 per an- 
num. The provision found no place in the lease of 1940, and it seems to me, 
therefore, clear that, as a result, the terms on which the flat is now held would, 
on the whole, be less favourable to the tenant within the meaning of s. 2 (3) of 
the Act if the landlords are entitled to raise the rent to the standard figure of 
£140 per annum. It is true that the landlords’ former contractual burden has 
not in terms been transferred to the tenant, but, as pointed out by Scorr, L.J., 
in Winchester Court Ltd. v. Miller (11) ([1944] 2 All E.R. 109), the words of the 
subsection are to be generously construed. It is the shifting of the burden that 
matters, not how or by whom it is brought about. So far as the first part of the 
former covenant is concerned, it seems to me plain that in practice, though not 
as a matter of contract, the tenant would be bound to supply the articles specified 
or other similar articles for the ordinary and reasonable enjoyment of the flat, 
just as, in the Winchester Court case (11), the landlord would in practice have to 
undertake the proper upkeep of the property if he wished to preserve it as a 
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capital asset. As regards, however, the second part of the covenant. th 

appears to me to be otherwise. If the Eberle did not piasnniele Bale clase 
or furnish the entrance hall, etc., the tenant would, no doubt, suffar but 
would not, and, indeed, could not, with, perhaps, small exceptions, do the ‘work 
himself. In any case, the matter having been raised for the first time in this 
court, there was no vestigation of the extent to which the landlords’ former 
burden under the lease of 1934 has been, in fact, shifted to the tenant, 
I agree, therefore, that on this point the case must be referred back for the 
necessary findings. As already indicated, however, it is, in my judgment, clear 
that some shifting of burden has been effected, the proper evaluation of which I 
will assume to be £x per annum. What is the result ? Section (2) (3) clearly 
distinguishes between the “ sum periodically payable ” (i.e., the amount of rent 
in money which the tenant is under obligation to pay) and the increase of rent 
which is deemed to take place as a result of the transfer of burden, which, in 
the nature of things, is never, in fact, paid or payable in cash at all. As it seems 
to me, the latter figure (in the present instance £x) must be something which the 
tenant must be treated as having paid or for which he is entitled to be credited. 
The cash sum which the tenant is now paying is £110, to which, therefore, 
according to my understanding, £x must be added, so that the tenant must be 
regarded as paying or having paid rent at the rate of £110 plus £x per annum. 
The landlords’ claim in the action proceeds on the basis that they can lawfully 
increase the rent, in the sense of the cash sum payable, to £140 per annum, i.e., 
it is for the appropriate proportion of the difference between £140 per annum and 
£110 per annum, but a cash rent of £140 per annum will exceed the standard rent 
by £x per annum, there being in the present case no permitted increases over the 
standard rent. To the extent, therefore, that the rent claimed to be payable 
by the tenant, viz., £140 per annum, exceeds, when credit is given for the sum 
of £x per annum, the standard rent, viz., to the extent of £x per annum, such 
rent is irrecoverable by virtue of s. 1 of the Act. In the result, in my judgment, 
the landlords’ present claim must be excessive and must fail to the extent of the 
appropriate proportion of £x per annum. 


Finally, as regards the form of the direction to the county court judge to 
whom the case is remitted. As I read s. 2 (3) of the Act of 1920 the question 
of fact to be determined may thus be stated—what (expressed as so much per 
annum being the ‘‘ deemed ” increase of rent) is the extent to which the terms 
on which the flat is now held are less favourable to the tenant than the terms 
comprised in the lease of 1934 ‘“‘as a result of ” the transfer of the landlords’ 
former liabilities and burdens to the tenant ? The figure to be calculated is 
obviously subject to the maximum or limiting figure of £30, for that was the 
valuation placed by the contract on the whole of the landlords’ obligations under 
the relevant clause of the lease of 1934. The amount of the ‘‘ deemed ”’ increase 
of rent is, therefore, such proportion of the figure of £30 per annum as is attri- 
butable to the liabilities or burdens formerly borne by the landlords which must 
now in practice be undertaken by the tenant. In answering that question the 
county court judge will hear such evidence (including expert evidence if neces- 
sary) as is requisite to prove and evaluate the extent to which the various articles 
covenanted by the landlords in the relevant clause of the lease of 1934 to be pro- 
vided—particularly those specified in the first part of the covenant (7.e., gas 
cooker, water heater, etc.)—or other articles for corresponding purposes, must 
now be and are provided by the tenant. On the other hand, he will bear in mind 
that burdens and liabilities undertaken by the landlords from which the present 
landlords are now free—that is as regards lighting, cleaning and furnishing the 
entrance hall, etc.—cannot be regarded as “‘ transferred to the tenant ”’ if the 
tenant neither can nor does in fact undertake them himself. I add also (i) that 
the sum of £30 per annum under the lease of 1934 must be wholly referable to 
liabilities or burdens comprised in the relevant covenant in the landlords’ 
covenants in the lease of 1934 to the exclusion of liabilities or burdens (if any) 
also covered by any other covenants in the lease on the part of the landlords 
express or implied, and (ii) that to the extent to which and so long as any obli- 
gations comprised in the relevant covenant in the lease of 1934 continue in fact 
to be discharged by the landlords they cannot be regarded as having been 


transferred to the tenant. 


176 [Jan. 24, 1948] ALL ENGLAND LAW REPORTS [Vol. 1 


The order of this court should, I think, accordingly, be to the following effect. 
The appeal will be allowed and judgment entered for the landlords for the 
appropriate sum on the footing: (a) that the standard rent of the premises in 
question is £140 per annum, and (b) that (the landlords admitting that there 
are no permitted increases of the standard rent within the meaning of the Rent 
Restrictions Acts) the landlords are entitled to increase the periodical sum 
payable by way of rent by the tenant above the sum of £110 per annum to the 
extent (but only to the extent) that the liabilities and burdens covenanted to 
be undertaken by the landlords in the landlords’ covenants in the 
agreement of 1934 (such liabilities and burdens being for the purposes 
of this order taken to be of the annual value of £30) are shown to the satisfaction 
of the county court judge not to have been transferred to the tenant within the 
meaning of s. 2 (3) of the Rent Restrictions Act, 1920. Refer to the county court 
judge to determine accordingly the extent to which such liabilities and burdens 
have not been so transferred, with liberty to either party to apply to call such 
evidence as they may be advised. As regards the costs, it is to be remembered, 
that the point under s. 1 and s. 2 (3) of the Act of 1920 has been raised on behalf 
of the tenant for the first time in this court, and that on the main point of the 
appeal—ziz., as to the amount of the standard rent—the landlords have succeeded. 
Again, therefore, justice would appear to be done by directing that the landlords 
ought to have their costs of the first hearing before the county court judge and 
two-thirds of their costs of this appeal, the costs of the reference back to the 
county court being in the discretion of the county court judge. 


Order accordingly. 


Solicitors: Markby, Stewart and Wadesons (for the landlords); Benham, 
Synnott and Wade (for the tenant). 


[Reported by C. St.J. NicHotson, Esq., Barrister-at-Law.] 
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ADDIS AND ANOTHER v. BURROWS. 


[Court or AppEat (Lord Greene, M.R., Asquitl 
January 14, 15, 1948] squith and Evershed, L.JJ.), 


Landlord and Tenant—Notice to quit— Validity—Fixed term of 18 months 
ee + apa from year to year—Notice to quit at ‘‘ expiration of your 
fenancy which will expire next after } 

A ede wtsce.” 'P iter the end of one half year from the service 

In a tenancy agreement, dated Feb. 14, 1944, whereby premises were 
let to the tenant at a rent of £250 a year, the term was expressed, as 
follows: “‘from Jan. 1, 1944, to June 30, 1945, for the term of one year 
and so on from year to year until the tenancy be determined at the end 
of the first or any subsequent year by one of the parties giving to the 
other of them 6 calendar months’ previous notice in writing.” The 

B agreement was on a printed form, but the words “from Jan. 1, 1944, to 
June 30, 1945,” were inserted in typescript. The landlord served on the 
tenant a notice, dated June 28, 1945, “to quit and deliver up at the 
expiration of your tenancy which will expire next after the end of one 
half year from the service of this notice possession of” the premises 
im question :— 

C HELD : (i) on the true construction of the tenancy agreement, it created 
a fixed term of 18 months, and thereafter a tenancy from year to year which 
could be determined by the requisite notice at the end of any of those years. 

Doe d. Robinson v. Dobell (1841) (1 Q.B. 806) distinguished. 

Croft v. William F. Blay, Lid. ({1919] 2 Ch. 343; 121 L.T. 18) applied. 

(ii) the formula used in the notice to quit was sanctioned by long usage 
and the notice was valid. 

D P. Phipps & Co. (Northampton & Towcester Breweries), Lid. v. Rogers 
({1925] 1 K.B. 14; 132 L.T. 240) distinguished. 


[As To Form or Notice to Quit, see HALSBURY, Hailsham Edn., Vol. 20, 
pp. 135-137, para. 145; and For Caszs, see DIGEST, Vol. 31, pp. 445-448, Nos. 
6919-5948.) 


Cases referred to : 
E (1) Croft v. William F. Blay, Lid., [1919] 2 Ch. 343; 88 L.J.Ch. 545; 121 L.T. 
18; 31 Digest 444, 5910. 
(2) Glynn v. Margetson & Co., [1893] A.C. 351; 62 L.J.Q.B. 466; 69 L.T. 1; 
affg. S.C. sub nom. Margetson v. Glynn, [1892] 1 Q.B. 337; 17 Digest 350, 
1607. 
(3) Doe d. Robinson v. Dobell, (1841), 1 Q.B. 806; 1 Gal. & Dav. 218; 10 L.J.Q.B. 
242; 31 Digest 444, 5909. 
F (4) Doe d. Phillips v. Butler, (1797), 2 Esp. 589; 31 Digest 447, 5939. 
(5) Doe d. Williams v. Smitn, (1836), 5 Ad. & El. 350; 2 Har. & W. 176; 6 Nev. 
& M.K.B. 829; 5 L.J.K.B. 216; 31 Digest 450, 5967. 
(6) Phipps (P.) & Co. (Northampton & Towcester Breweries), Lid. v. Rogers, [1925] 
1 K.B. 14; 93 L.J.K.B. 1009; 132 L.T. 240; 89 J.P. 1; 31 Digest 448, 
5947. 


APPEAL by the landlords (the plaintiffs) from a judgment of OLiver, J., 
G dated June 20, 1947. 

A tenancy agreement was expressed to be “from Jan. 1, 1944, to June 30, 
1945, for the term of one year and so on from year to year until the tenancy 
be determined, at the end of the first or any subsequent year by . . . 6 calendar 
months’ previous notice in writings” The landlords served on the tenant a 
notice to quit (dated June 28, 1945) “‘ at the expiration of your tenancy which 
will expire next after the end of one half year from the service of this notice. 

H In an action by the landlords for possession of the premises, OLIVER, J., held 
that, on the true construction of the agreement, (a) the current year ended 
on the anniversary of the commencement of the tenancy, and (b) the notice 
to quit was not valid. The landlords appealed from this decision and the 
Court of Appeal now allowed their appeal. The further facts appear in the 


judgment of Eversxep, L.J. 


J. OC. Llewellyn for the landlords. 
Youds for the tenant. 
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LORD GREENE, M.R.: I will ask Eversuep, L.J., to deliver the first 
judgment. 


EVERSHED, L.J., This is an appeal from a judgment of Oxiver, J., 
given at Liverpool on June 20, 1947. The claim by the plaintiffs is for possession 
of premises in Williamson Street, Liverpool. The nature of the claim appears 
from the first two paragraphs of a special indorsement on the writ. So far 
as material, those two paragraphs read as follows: 

(1) The plaintiffs are the landlords and entitled to the possession of the premises in ques- 
tion which were let. . . by anagreement in writing dated Feb. 14, 1944, ata rental of £250 
per annum to the defendant [the defendant paying rates] from Jan. 1, 1944, until June 30, 
1945, and thereafter from year to year until the tenancy thereby created should be deter- 
mined at the end of the first or any subsequent year thereafter by 6 months’ previous 
notice in writing. (2) The said tenancy was duly determined by written notice to 
quit dated June 28, 1945, and expiring upon June 30, 1946. 


The plaintiffs alleged that the result of the notice given, having regard to 
the true construction of the tenancy agreement, was that the tenancy was 
determined on June 30, 1946. 

The real points which have arisen in the case, as OLIVER, J., observed, are 
two. The first is: What was, on the true construction of the agreement, its 
meaning as regards the length of term, or, more particularly, as regards the 
expiration of the period on which notice to quit could be given ? As indicated 
by the first paragraph of the statement of claim, there can be little doubt, 
on looking at the agreement, that the tenancy agreement did create a tenancy 
from year to year, the question being from what date did that “‘ year to year 
tenancy ” begin to run. I use the language used by Evs, J. ({1919] 2 Ch. 363) 
in Croft v. William F’. Blay, Ltd. (1), to which I will presently refer. The second 
question is: Was the notice to quit, which the plaintiffs gave, a good notice 
to quit, having regard to the true construction of the tenancy agreement ? 
Was it a notice to quit in accordance with the general requirements of the 
law that such a notice should be sufficiently clear either by naming the correct 
date or by using a formula from which the correct date could be ascertained 
so as to make it reasonably certain to the tenant that the tenancy came to 
an end on a date which was a proper one for the landlords to select to determine 
the tenancy ? Both those questions the judge decided adversely to the 
plaintiffs. 

I approach, first, the question: What is the meaning of the tenancy agree- 
ment ? I confess that it appears to me on its face clearly to provide the 
answer to the question from what date did the year to year term begin to run. 


So far as relevant, the language of the tenancy agreement, which was dated 
Feb. 14, 1944, is as follows: 


The landlord agrees to let and the tenant to take [the premises in question] from 

Jan. 1, 1944, to June 30, 1945, for the term of one year and so on from year to year 
until the tenancy be determined at the end of the first or any subsequent year by 
one of the parties giving to the other of them 6 calendar-months’ previous notice in 
writing. 
There were other provisions to which it is unnecessary to refer as to the dates 
on which the rent should be paid, repairing covenants, and so on, in ordinary 
form. It is obvious from the language I have read that the terms are not very 
artistically chosen because, having stated that the term should be from Jan. I, 
1944, to June 30, 1945, a period of eighteen calendar months, the lease goes 
on to describe that very period as being for the term of one year, or appears 
so to do. It is significant that the document itself is a printed form, the words 
“from Jan. 1, 1944, to June 30, 1945” being inserted in typescript. 

In approaching the construction of the document, I think it is legitimate 
to take note of the fact that the parties to the contract must, by the words 
they themselves chose to put in, be taken’ to have e 


xpressed by those words 
what they intended to achieve. That general proposition finds support in 


HaLsBurRY’S Laws or ENGLAND, Hailsham ed., vol. 10, p. 279, where the text 
is as follows : 


Where an instrument is in a printed form with written additions or a 
the written words (subject always to be governed in point of constructi 
language and terms with which they are accompanied) are entitled, in case of 


lterations, 
on by the 
reasonable 
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doubt as to the meanin 
the printed words. 


ae San hash that hd neal gees 1s to be found in Glynn v. Margetson & 
th Rape Secapemery cn cs aeons also referred. However that may be 

: wo parties mus i : ; : 
this agreement to achieve ecthice in ae eae oe Psa inion aa Tee 
it is necessary to make sense of the words which they hav y ae aes : ae 
sense of them, I feel no doubt, as a matter of bist ¥s aoe ae ae 
: ; , struction, that what the 
intended by this formula was that there should be a fixed t f ei 4 
months from Jan. 1, 1944, to June 30, 1945, and that chassetiar thi aa 
come into existence a yearly tenancy beginnin tor Tul i. Teas 
yearly tenancy or a tenancy from year to year hi 31 es ere eae 
determined at the end of any year of the ion a = Shots heat ce pela 
cas writing. y six calendar months’ previous 

As a matter of construction, that result ma i i 
way. You may treat the printed words “ for arc. oo va ” Rae 
been left in in error, and, therefore, disregard them as being what is sometimes 
called a falsa demonstratio. You may regard the effect of this clause as 
granting a fixed term of eighteen months followed by a fixed term of one year 
starting from the end of the eighteen months and then a year to year tenancy 
thereafter, in which case the expression “at the end of the first or any subsequent 
year”’ would mean the first or any subsequent year of the eaaiy cent 
You may, perhaps, treat’ the formula “for the term of one year” as saying, 
in effect, that this fixed term of eighteen months shall be treated, artificially 
as a year for the purposes of the rest of the agreement. It is unnecessary for 
the present purpose to say which is the right way of approaching the document, 
but I would observe that any other way, such as that suggested by counsel 
for the tenant, must involve first treating the phrase “and so on’’ as .not 
relating to the end of the named period, which, as a matter of English, I should 
have thought that it must inevitably and naturally mean, and, secondly, must 
result in interpreting the phrase “the first or any subsequent year ”’ as meaning 

the second or any subsequent year.’ Without further pursuing it, as it 
strikes me, the meaning of the parties, having regard particularly to the 
phrase ‘‘and so on from year to year,” appears clear to me, and it is that 
they created, and intended to create, a fixed term of eighteen months and 
thereafter a year to year tenancy which could be determined by the requisite 
den — ane any one of those years, whether or not it might have been 
earlier determined. 

I notice that the judge was of the same opinion on the construction of the 
document, for, having recited the argument of counsel for the landlords, which 
was to the effect that I have stated, he says: ‘‘ and were the matter on free 
ground with no authority upon it, I am bound to say that seems to be the 
sensible way for anybody to look at it.” 

The judge, however, felt himself bound by the decision in Doe d. Robinson v. 
Dobell (3) to come to a conclusion contrary to the view he himself took as to 
the meaning of the document. Dobell’s case (3) is, in some respects, & somewhat 
remarkable case. By an agreement dated Aug. 13, 1838, there was a tenancy 
in which the term was expressed to be: ‘‘for one year and six months 
certain” from Aug. 13, 1838. Tho agreement then provided that three 
calendar months’ notice should be given on either side previous to the 
determination of the tenancy. The facts were that on May 7, 1840, a notice 
had been given by the lessor to the tenant to quit “on or before Aug. 13 next 
fi.c., Aug. 13, 1840], or at the expiration of the current year of your tenancy 
which shall expire next after the end of 3 months from and, after your being 
served with this notice.” Having regard to the fact that the tenancy was 
originally expressed to be “‘ for one year and six months certain,”’ and to the 
further fact that from the end of the original eighteen months the tenant may 
have been said to have held over as tenant from year to year, the question 
was whether Aug, 13, 1840, was a proper date on which to determine the 
tenancy, 1.e., whether the current year ended on Aug. 13, 1840, which 
was the anniversary of the commencement of the tenancy, or whether the 
current year ended at the expiration of the period beginning in February 
which started at the end of what had been called a term certain of ono 


g of the whole, to have a greater effect attributed to them than 
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year and six months. The decision of the court was that, notwith- 
standing the terms used “for one year and six months certain,” the true 
effect of the bargain was to have created, from the start, a year to year 
tenancy beginning on Aug 13, 1838. As was pointed out by the Court of 
Appeal in Croft's case (1), the basis of the decision is to be found in the 
language of Parreson, J., who said (1 Q.B. 808) : 

In all cases, the “current year” refers to the time of entry, unless the parties 

stipulate to the contrary. Here, therefore, the current year would end on Aug. 13. 
It may be that, on this construction, the “* six months certain ”’ will have no meaning ; 
but if parties will express themselves so vaguely we cannot help the consequences. 
As was pointed out by Warrineton, L.J. ({1919] 2 Ch. 354) in the Court of 
Appeal in Croft’s case (1), the phrase “ current year’ in Dobell’s case (3) 
appeared, not in the agreement for tenancy, but in the notice to quit. As I read 
the judgments in the Court of Appeal in Croft’s case (1), I think the judges found. a 
little difficulty in expressing with any degree of certainty what was the true basis 
of the decision in Dobell’s case (3), but, the formula in the notice to quit being 
well known, it seems from the judgment of Parrrson, J., that it had to be 
taken to be, as he states (1 Q.B. 808), the “‘ current year” starting from the time 
of entry. On the facts of Dobell’s case (3) the court came to the conclusion 
that the words “‘and for six months certain’”’ cannot have had any effect 
so far as the term was concerned, the term created from the beginning being 
a year to year term. 

It is to be observed that there is this marked distinction between Dobell’s 
case (3) and the present case. In the present case the parties themselves have 
expressed the term of tenancy to be not only the fixed period I have mentioned, 
Jan. 1, 1944, to June 30, 1945, but have also gone on to say that the tenancy 
becomes a tenancy ‘“‘ from year to year thereafter,’’ for so I construe the words 
‘‘and so on.’’ In other words, coming back to the question put by Eve, J., 
in Croft’s case (1) where he said ({1919] 2 Ch. 363) that admittedly in the 
case before him there was ‘‘a tenancy from year to year and the next and 
important question is, as from what date,” the document in the present case 
provides, as I think, the answer, 7.e., from the date when the fixed term ended, 
namely, July 1, 1945. If that is right as a matter of construction, it is clear 
that this case, which ought, as all such cases should, to be decided on its own 
facts and its own language, is distinct from Dobell’s case (3). I would only 
add that in Croft’s case (1).there was no term expressed to follow on the 
initial period of one year and an eighth of a year, but the Court of Appeal 
in that case came to a different conclusion from that reached in Dobell’s case (3) 
as to the date from which the year to year period which followed the end of 
the fixed term came into existence, or, to put it more accurately, they came 
to the conclusion, different from Dobell’s case (3), that there was not in 
Croft’s case (1) a yearly tenancy from the start, but there was a fixed term 
and a yearly tenancy following on the end of the fixed term. If I have rightly 
interpreted Dobell’s case (3) and rightly corstrued the agreement in the present 
case, I think the difficulty which the judge found in the way of his own view 
of the meaning of this contract is resolved. 

If the contract has the meaning which I have attributed to it, the question 
then arises: Is the notice to quit a valid and effectual notice? The 
language of the notice is as follows. It is addressed to T. H. Burrows, the 
tenant. It is dated June 28, 1945, and says, after the formal part : 

On the instructions of the owners we [the owners’ agents] are required to give you 
notice to quit and deliver up at the expiration of your tenancy which will expire next 
after the end of one half year from the service of this notice possession of the 
Williamson Street premises. 
The formula used in that letter is one of long standing, and in Woopratu 
ON LANDLORD AND TENANT, 24th ed., p. 973, I find the following : 


The notice need not mention the particular day on which the tenant is required 


to quit. Thus a notice to quit “ at the expiration of the current year of the tenancy 
which shall expire next after the end of one half-year from the date hereof” is 


sufficient. 
That proposition is supported by Doe d. Philli | 

at : ps v. Butler (4) and Doe d. 
Williams v. Smith (5) which were cited to us by counsel for the landlords. 
Indeed, in other cases cited to us it is quite plain that that formula, whether 


= 
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or not used as an alternative, is one of long sanction by usage. The formula 
I have quoted is not exactly in the terms of the letter, but for practical purposes 
may be taken as the same. 

' Leaving aside for the moment the question of an alternative form of notice, 
a notice in that form puts plainly on the tenant the obligation to consider 
what is the date that is meant by that form of words. Prima facie, the 
problem is not very difficult. As the Master or THE Rous observed in the 
argument, assuming that the tenant can read and write, he requires two things 
only, namely, a modern calendar and his document of tenancy. Armed with 
those two instruments he asks himself, first: When is this notice served on 
me? This notice was dated June 28, and I will assume it arrived on the next 
day. The answer to that question, therefore, is June 29. Having regard to 
the form, he is next required to find out when one half year ends after the 
service of the notice. With the aid of his calendar he will discover that the 
answer to that question is Dec. 29, 1945. There then only remains the question : 
When does the year of his tenancy current on Dec. 29, 1945, come to an end ? 
It is true that involves, or may involve, 9n interpretation of the tenancy 
agreement, but, if I am right in the view which I have expressed, he should 
have no great difficulty in answering that question as: June 30, 1946. 

The gist of the argument put forward, however, by counsel for the tenant 
is that here, plainly, there was a doubt on the face of the tenancy agreement. 
The reality of this doubt, he contends, is shown by the fact that the view taken 
by Ottver, J., and founded on ancient authority was different from that 
which I myself have just indicated. Counsel for the tenant argues that it 
is contrary to principle to throw on a tenant the duty of answering a problem 
of law, namely, determining one way or another an ambiguity set by the terms 
of the document, a’ matter of construction. It is said that to impose on a tenant 
that obligation is to fail to clothe the notice to quit with the required degree 
of clarity. It is to be observed that, whenever this form of words is used, the 
tenant is required to find, by examining the terms of the document, what is 
the answer to the question: When does the term of the year of tenancy end ? 
In many cases it may well be said that the document is so clear that no problem 
in any true sense of the word arises at all. On other occasions there may be a 
doubt or difficulty in the language of the instrument which, however, is the 
tenant’s instrument as well as the landlord’s instrument. As has been pointed 
out by my Lord in the course of the argument, when the question of the 
validity of a notice to quit comes before the courts, judges may differ on the 
question whether the notice was or was not valid. The tenant 1s none the 
less bound, even though in the highest tribunal there may be a divergence of 
judicial opinion. Without pursuing it further, however, the whole object of 
this formula, as pointed out in the authorities, is to get over the difficulty a 
landlord might find himself in if he, the landlord, wrongly interpreted the 
agreement or gave a wrong date. In other words, it is intended to cast the 
duty on the tenant to satisfy himself, by looking at the instrument, what is 
the correct date on which he ought to go out. The fact that he is involved 
in that problem is no objection of itself to the form of words which have been 
ment here, again, the matter must be decided in the light of authority, and 
particularly of one authority on which counsel for the tenant relied. ong 
strongly and on the basis of which Ontver, J., decided in his favour in the 
court below. That is P. Phipps & Co. (Northampton & Towcester Brewerves), 
Lid. v. Rogers (6), @ case in which the provision in the document for giving 
notice was not, as I imagine, in a very usual or common form. It was as 


follows : 


i i i j.e., of ® public house] 
Either party shall be at liberty to determine the tenancy [7.e., OF abl ; 
fae Baeed upon giving to the other 3 months’ previous notice m writing of = 
or their intention so to do expiring on any one of the days appointed as special transfe 


sessions by the justices of the district in which the said premises are situate. 


i i Li ths’ previous notice,” 
It is to be noted that, in using the formula ‘‘ three mon 

the agreement gave no indication whether lunar or calendar mop 
intended. The form of the notice which the landlords gave was also By ns a 
peculiar. The material part of it was to require tho tenant to deliver up 
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possession ‘‘on the earliest day your tenancy can legally be hag iiAe Ps 
valid notice to quit given to you by us at the date of the service ereof, 2 
formula widely different, obviously, on its face from the formula used in the 
present case. The result of using that formula was to involve the tenant in 
several problems. One I have already indicated—+.e., whether by “three 
months,” the words used in the agreement, three calendar months were meant, 
or three lunar months. That, however, was not the end of it. ATK, L.J., said 
({1925] 1 K.B. 28) : 

In the present case the tenant is left to determine for himself whether 3 months 
means lunar or calendar months, and a lawyer of Lusu, J.’s great reputation might 
have advised him calendar months. He might then have to determine whether the 
annual licensing meeting could or could not be a special transfer sessions and then 
he would have to find out when the special transfer sessions in fact are going to be 
held. 

Counsel for the landlords pointed out that there was this further difficulty. 
Assuming that calendar months were meant (and, therefore, a longer period 
of notice required) at the date when the tenant received notice, it was 
impossible to find out when the next special transfer sessions after the 
expiration of three calendar months would be held because the date had not 
then been fixed. It is obvious, therefore, that in Phipps & Co. v. Rogers (6) 
there was an accumulation of difficulties provided by the joint effect of the 
language of the tenancy agreement and the very general and unusual form 
of the notice to quit. Bankes, L.J., pointed out in his judgment (zbid., 21) 
that, in determining the question whether a notice to quit is good or bad, 
““each case must depend upon its own facts and circumstances... In 
Phipps & Co. v. Rogers (6) this court, though by a majority, for Scrutron, L.J., 
took a different view, came to the conclusion that the tenant was involved 
in so many difficulties that there was a failure on the landlord’s part either 
to give a certain date or to supply the tenant with a formula from which it 
could be ascertained with certainty, and that, therefore, the notice was not 
ood. 

: I do not think that it would be right for me to attempt any further 
definition of the precise characteristics of notices of this kind. Nothing that 
I say should be taken as qualifying in any way the general duty of landlords 
to give notices in terms which are sufficiently clear and unambiguous in that 
the right date is either stated or can be ascertained by the tenant by reference 
to his tenancy agreement with the terms of which he must be taken to be 
familiar, but, in my judgment, the present case falls far short of the 
difficulties imposed on the tenant in Phipps & Co. v. Rogers (6) which 
ought not to be regarded as an authority conclusive against the landlords in 
this case or such as should make us say that the present notice is bad. As 
I said earlier, the present notice is one which is very familiar in form and 
sanctioned by very long usage. If there were no problem of construction on 
the tenancy agreement, it is plain, I should have thought, that no possible 
objection could have been taken to this notice. The objection arose because 
it is said that there is an ambiguity in the tenancy agreement. That 
ambiguity I have ventured to answer, and, to my mind, it is capable of a 
clear answer. In those circumstances, it seems to me that any difficulty 
which otherwise there might be in the wording of the notice is got rid of. 

It was suggested that the formula which I find in the letter in question 
here is only good as a means of determining a tenancy if it is part of an 
alternative formula, the alternatives bein. » (i) naming a fixed date, and 
(ii) adding this form of words. In other words, if the landlords here had 
said: “We give you notice to quit and deliver up on Apr. 1, 1946, or . . .” 
the possible objections to the form of notice which are now levelled at it 
would be removed. In giving the illustration, I have chosen the date of Apr. 1, 
which is manifestly wrong as a date for determining the tenancy. It seems 
to me both illogical and, indeed, insensible, to suppose ‘that a formula like 
this can only be animated, as it were, so as to be given life and validity, by 
having immediately in front of it the statement of a date which is obviously 
erroncous. If it narrows the. field by adding a date which is wholly wrong, 
it only does it, as far as I can see, by removing as hopeless one out of 365 
possible days in the year, and as that date is, ex concessis, hopeless in any 
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event, it does not seem to me that its narrowing operation has any 
Indeed, if, as is the fact here on any view, one of ae dates only id tere 
been properly given, I cannot see how a notice in this form, which on it: 
proper construction could only mean one of two dates, is improved if one of 
those two dates is, in addition, mentioned. I only add that the use of this 
formula by itself, and not as one of two alternative limbs, is clearly sanc- 
tioned, as I thmk, by the passage which I have quoted from WoopFaLu 
oN LANDLORD AND TENANT and the two cases there cited. in support of the 
proposition there stated. 

For the reasons which I have given, I think, with all respect to him, that 
the judge came to a wrong conclusion on the two points which have been 
argued. I think that this notice validly determined the tenancy, as the 
plaintiffs pleaded, on June 30, 1946, and I would allow this appeal and 
substitute for the order made by OLIVER, J., an order dependent on that view. 


ASQUITH, L.J.: I agree, and will add nothing on the issue of the 
construction of the agreement which seems to me very plain. I would, 
however, like to say two or three sentences on Phipps & Co. v. Rogers (6) 
which, being a decision of this court, seems to me to be the main obstacle in 
the way of the landlords’ success. It is, of course, a matter of common experience 
for a notice to quit which is ambiguous when viewed in abstraction to be 
relieved of all ambiguity when it is read along with the terms of the contract 
of tenancy. Such notices have repeatedly been held valid by courts of law. 
Phipps & Co. v. Rogers (6) does not question those decisions, but it was relied 
on as annexing a qualification to the effect that, whenever in such a case the 
true construction of the agreement of tenancy presents difficulty, the tenant 
is entitled to say: ‘‘ I cannot be expected to know what the agreement means. 
You, the landlord, have not told me, and your notice is, accordingly, ambiguous 
and invalid.” I do not think that case lays down anything like so wide a 
proposition. The court in that case, as EversHED, L.J., has pointed out, 
insisted that each of these cases must be decided on its own facts and 
circumstances. The circumstances there were that the tenant was forced by 
the form of notice to answer questions both of law and fact interlocked with 
each other and calling for a much more complex calculation than any involved 
in the present case. For these reasons, and the others stated by EvERSHED, L.J., 
I think that that case is distinguishable, and the landlords are entitled to 
succeed. 


LORD GREENE, M.R.: I also agree, and I have nothing to add on 
the question of the construction of the tenancy agreement, save only that, 
apart from any question of striking words out, I think that the fact that the 
parties have deliberately typed into this document that the tenancy to which 
they are intending to agree is a tenancy for eighteen months make it perfectly 
clear that it must be so construed, and that, if necessary, the subsequent words 
in print must yield to that construction. It seems to me that the one 
thing they clearly wanted was a term certain of eighteen months, and it is 
only from the expiration of that term that the tenancy from, year to year 1s 
to begin. 

With regard to Phipps & Co. v. Rogers (6) the proposition that was put 
before us may, I think, be related to what I find in a well known text book, 
though I am not sure that other text writers have construed the decision in 
the same way. In Foa ON LANDLORD AND TENANT, 7th ed., p. 602, it is 


stated : 


At all events, the notice must indicate with reasonable clearness when Bercce A 
will be demanded or given, so that the other party may know what is required o 
him; and if it be so worded as to leave him in doubt as to this (¢.g., by having to 
solve difficult questions of law), it will be invalid. 


I am unable to accept that broad proposition as one to be extracted piss 
Phipps & Co. v. Rogers (6) which is a case which I myself find very difficu 

to understand. Some reasons given by the Lords Justices are eee ae - 
reconcile with other reasons given in the course of the judgments. es i 
is a decision binding in all cases of similar facts, I cannot, of course, ques ion, 


184 (Jan. 31, 1948] ALL ENGLAND LAW REPORTS [Vol. 1 


but it is to be observed that it was a case where there was a combination of 
difficulties presented to the tenant, (i) a difficulty of construction, and (ii) a 
difficulty of fact. I am not prepared to extend the operation of that authority 
beyond a comparable case. ATKIN, L.J., whose observations are principally 
relied on, clearly approved of a formula of the type which we have here 
({1925] 1 K.B. 27), and I cannot read, his judgment as in any way suggesting 
that the validity of that formula depends on the insertion in the notice of 
some alternative date. A named date with an alternative was not the 
formula. A named, date is, ex hypothesi, one that is a wrong date, and the 
validity of the notice ATKIN, L.J., is contemplating is one which depends on 
the formula. It is to be observed that he said (ibid., 27): “It is to be 
noted that in such a case the legal or agreed period of notice is mentioned . . .” 
That is what validates the formula to his mind and makes it certain, in the 
sense that it gives an ascertainable date and a date which is only to be 
ascertained by looking at the tenancy agreement. He then added (zbid.)— 
and this I find very difficult to follow: ‘‘ and the date of the expiration of 
the tenancy is a question of fact which the tenant knows, or can properly be 
deemed to know.” I cannot think that Arkin, L.J., was using that 
expression, “a question of fact,’ in its technical sense, because the date on 
which, according to the true construction of the tenancy, the tenancy expires 
is a matter of construction of the tenancy agreement and is, therefore, a 
question of law. ATKIN, L.J., then went on to say (zbid., 28) : 


But it appears ... to defeat the whole object of notice, to leave the date to be 
ascertained by the tenant as a problem not of fact but of law. 


In other words, he is distinguishing the case where the tenant ascertains the 
date by looking at the agreement from the case where some problem of law 
has to be settled. A problem of law may arise on that very point in the 
agreement, namely, the date, and so it is suggested here, but I cannot take 
those observations as meaning that it is sufficient to find ‘‘ difficult questions ”’ 
of construction (whatever the word “ difficult’? in Foa on LANDLORD AND 
TENANT, 7th ed., p. 602, may mean) in the tenancy agreement to invalidate 
a notice expressed in this particular way. The proposition which I have 
quoted from Foa oN LANDLORD AND TENANT, in my opinion, is one which 
cannot be extracted from Phipps & Co. v. Rogers (6). 

If I were wrong as to that, I should say that the question of law on the 
construction of this particular tenancy agreement was not difficult. The test 
suggested to us by counsel for the tenant was that whether it is difficult or 
not must depend on what a layman would say about the question. It is, 
perhaps, not without significance that it was only the advantage or disadvantage 
of having authorities to consult which persuaded OLivEr, J., to take the view 
that he did take, and, therefore, one might expect a layman to be at a greater 
advantage in not having his mind liable to be misled by authorities which 
are certainly of some obscurity, but I do not introduce any such tests. If ever 
the question arises whether this statement in Foa ON LANDLORD AND TENANT 
correctly states the law, it will have to be discussed in another case. For the 
purposes of this case I cannot accept the proposition that Phipps d Co. v. 
Rogers (6) establishes any such principle. It was a case, as I have said, which 
depended on its own special facts. I agree that the appeal must be allowed. 

rc Appeal allowed with costs. 

Solicitors : Cunliffe & Airy, agents for Rutherfords, Liverpool (for the 
landlords) ; Silverman & Livermore, Liverpool (for the tenant). 

[Reported by F. Guttman, Esq., Barrister-at-Law.] 
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HONG AND ANOTHER ». A. & R. BROWN, LTD. 
AND OTHERS. 


[Court oF AppEat (Lord Greene, M.R., Asquith and Evershed, L.JJ.), 
January 12, 13, 1948.] 


Practice—Costs—‘ Bullock order ”’—Plaintiff’s right to order—Discretion 

jgudge—R.S.C., Ord. 16, r. 7. rks 2 

R.S.C., Ord. 16, r. 7, which allows a plaintiff, where he is in doubt as 
to the person from whom he is entitled to redress, to ‘‘ join two or more 
defendants, to the intent that the question as to which, if any, of the 
defendants is liable, and to what extent, may be determined as between 
all parties,’’ merely gives an option to the plaintiff in the circumstances 
stated to take the course indicated in the rule, and does not entitle him 
as of right to a special order as to costs (e.g., a “‘ Bullock order ’’), the 
rule having no reference whatever to costs. Whether or not a special 
order should be made is a matter of discretion for the judge, and the 
fact that, when the action was started, it was a reasonable course for the 
plaintiff to join the successful defendant does not entitle the plaintiff 
to an order that the costs of the successful defendant be paid by the 
unsuccessful defendant if, in the opinion of the judge, it is not reasonable 
that the unsuccessful defendant should be penalised. 

Besterman v. British Motor Cab Oo., Ltd. ({1914] 3 K.B. 181) explained. 

[As to ‘‘ BULLOCK ORDER,” see HALSBURY, Vol. 26, p. 98, para. 186; and FoR 
CasEs, see DIGEST, Practice, pp. 877-880, Nos. 4176-4194.] 

Cases referred to : 
(1) Bullock v. London General Omnibus Co., [1907] 1 K.B. 264; 76 L.J.K.B. 127; 
95 L.T. 905; Digest Practice 878, 4185. 
(2) Besterman v. British Motor Cab Co., Ltd., [1914] 3 K.B. 181; 83 L.J.K.B. 
1014; 110 L.T. 754; Digest Practice 879, 4189. 
(3) Sanderson v. Blyth Theatre Co., [1903] 2 K.B. 533; 72 L.J.K.B. 761; 89 L.T. 
159; Digest Practice 878, 4184. 

ApPEaL by the plaintiffs on a question of costs from a decision of 
MACNAGHTEN, J., dated Apr. 23, 1947. 

In an action for damages for negligence the plaintiffs joined the first defendants 
(A. & R. Brown, Ltd.) and the second defendants (Runciman (London), Ltd.) 
under R.S.C., Ord. 16, r. 7, the allegations being made against them jointly or in 
the alternative. Judgment was given for the plaintiffs against Runciman 
(London), Ltd., and the action against A. & R. Brown, Ltd. was dismissed. 
The plaintiffs contended that they were entitled as of right to an order that 
the costs of A. & R. Brown, Ltd. should be paid, by Runciman (London), Ltd., 
but the judge refused to make such an order. The plaintiffs appealed to the 
Court of Appeal who now held that the judge had a discretion whether or not 
to make a special order, that he had properly exercised his discretion, and, 
therefore, the appeal must be dismissed. The facts appear im the judgment 
of Lorp GREENE, M.R. 


Wooll, K.C., and Rose Heilbron for the plaintiffs. = 
Laski, K.C., Selwyn Lloyd, K.C., and M. L. Williams for Runciman 
(London), Ltd. 

LORD GREENE, M.R.: This is an appeal on a matter of costs only. 
Such an appeal cannot be brought without the leave of the court or a judge by 
reason of the Supreme Court of Judicature (Consolidation) Act, 1925, 8. s 
(1) (A), but that statement requires the qualification that, as costs are in eve 
discretion of the judge, it is always possible to attack his order if it can be 
shown that the discretion has never really been exercised. In that expression 
I would include two matters, each of which nullifies the purported exercise 
of a judicial discretion. One matter is the failure to act as a judge should sk 
i.¢., act judicially ; the other is really a branch of the same sor eam y> 
to purport to exercise discretion without any materials on which discretion 

»xercised. ; ; 
Sia the case case two workmen employed in connection with px My 
a ship by the first defendants, A. & R. Brown, Ltd. (whom I will ae suds H 
were jnjured by an escape of steam or boiling water which came throug 
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i ttached to a piece of mechanism which they were dismantling. _ The 
HR was under the management of the second defendants, Runciman 
(London), Ltd., who were joined as co-defendants, a@ case being alleged against 
them jointly with Brown’s or in the alternative. The judge held that the 
accident was not due to any breach of duty of Brown’s to their employees, 
the plaintiffs, but that it was due to the negligence of the employees of 
Runciman’s, the owners, in the conduct of the machinery for which they were 
responsible. He, accordingly, dismissed the action against Brown’s and gave 
judgment for damages against Runciman’s. At the conclusion of his judgment 
he said: “I have not yet said anything about costs. I invite applications. 
It was then submitted by counsel for the plaintiffs that the case was one in 
which the judge should make what is commonly known as a “ Bullock order, 
[see Bullock v. London General Omnibus Co. (1)], or the modern variation of 
it by which a direct order is made instead of a circuitous one. The judge 
replied to that application by these words: “The plaintiffs’ costs agamst 
Runciman (London), Ltd. will be granted, and there will also be judgment 
for A. & R. Brown, Ltd., with costs against plaintiffs.’’ Counsel for the plaintiffs 
pursued his submission that there was a rule of law which entitled him on 
the facts of the case to a “ Bullock order.”” He said: ‘“‘ The test, my Lord, 
as in Besterman v. British Motor Cab Co., Ltd. (2) is: What was the reasonable 
state of the plaintiffs’ mind at the start of the action ?’”’ The judge said that 
it was reasonable for the plaintiffs to make both parties defendants in the 
action, but added that it was not reasonable that Runciman’s should be 
penalised. Counsel for the plaintiffs then repeated his proposition in rather 
different words: ‘The point is whether it is reasonable for the plaintiffs to 
believe they had a right of action against either or both of the defendants.” 
He said that he had exercised his discretion and did not want to hear counsel 
any further. 

Counsel for the plaintiffs takes two points. He says, first, that the judge 
did not behave judicially and did not act (to use the phrase of counsel for 
the plaintiffs) according to reason and justice in refusing to hear him any 
further. His other point is that there was no material before the judge which 
would justify him in exercising a judicial discretion in the way in which he 
purported to exercise it. I will deal with the second point first because, in 
my opinion, there is a short answer to it. Counsel for Runciman’s has given 
us a great many points—on none of which (except a minor one) is there any 
controversy—which, in my judgment, show beyond question that the judge 
had ample material before him to justify him in exercising his discretion in 
the way he did exercise it, assuming that he was not bound by some rule of 
law to exercise the discretion in the opposite way. 

Counsel for the plaintiffs asserts that this was not a case of discretion at 
all, and that the judge had no option but to grant a ‘‘ Bullock order.” To 
support this assertion, he relied before us—and this was the argument, no 
doubt, that he would have put before the judge—on an argument which 
consists of two parts. He, first, called attention to R.S.C., Ord. BCS ye 
which is in the following terms : 


Where the plaintiff is in doubt as to the person from whom he is entitled to redress, 
he may, in such manner as hereinafter mentioned, or as may be prescribed by any 
special order, join two or more defendants, to the intent that the question as to which, 


if any, of the defendants is liable, and to what extent, may be determined as between 
all parties. 


Counsel for the plaintiffs said that, if the plaintiff reasonably exercises the 
right conferred by that rule, he is entitled as of right to a “Bullock order ” 
against the unsuccessful defendant. He based that proposition on Besterman v. 
British Motor Cab Co., Ltd. (2), which he wished to quote to the judge. As 
EVERSHED, L.J., observed in the course of the argument—an observation with 
which I entirely agree—R.S.C., Ord. 16, r. 7, has nothing in the world to do 
with costs. It merely gives an option to the plaintiff in the circumstances 
stated to take the course indicated in the rule. What the result of his doing 
so may be in point of costs is not governed by that rule at all, but is governed 
by the general rules as to costs. If he exercises the right conferred on him by 
R.8.C., Ord. 16, r. 7, it cannot be said that he is acting in a way that the rules 
do not authorise, but, conversely, it cannot be said that the fact that he has 


= 
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so acted in any way entitles him to a special order a $ 

the second stage in the submission whieh counsel for A ects cele 
to extract from the Besterman case (2). Before MACNAGHTEN, J., and also before z 
he urged that the test is: What was the reasonable state of the plaintiffs” ‘ana 
at the beginning of the action ? That was the only matter in respect of ick th 
judge did not hear counsel for the plaintiffs and indicated that he was at 
going to hear him. Can the fact that the judge declined to hear the argument 
of counsel for the plaintiffs in support of a proposition which was ae m 
opinion, quite incorrect, be a reason why the Court of Appeal should eed 
that the judge did not act according to reason and justice. Everybod itd 
that discussions as to costs are discouraged, and rightly discouraged re judges 
when they are convinced that they have all the materials before ‘them mae 
there is no arguable point of law. It happens every day. If it did not, it would 
be a great misfortune, since costs, being in the discretion of the judge are not 
matters which are susceptible to sustained argument unless some proposition 
of law is involved. The only proposition of law which counsel for the plaintiffs 
wished to advance was one which, in my opinion, was untenable, and on which 
the judge had rightly instructed himself in saying he had a discretion. That 
is exactly what the Besterman case (2) decided. 

The Besterman case (2) was one in which the trial judge had made a “ Bullock 
order.” The defendants who ultimately proved to be unsuccessful had not 
before the issue of the writ, in response to the plaintiff’s claim against 
them, endeavoured to throw the blame on the other defendants. In the 
correspondence between the two sets of defendants, the defendants who 
were ultimately unsuccessful accused the other of being partly to blame, and 
that attitude was persisted in right through the trial. It was argued that the 
fact that the unsuccessful defendants had not told the plaintiff that the other 
defendants were to blame was sufficient to deprive the judge of any right or 
power to make a “ Bullock order.’ One thing that the Besterman case (2) 
decided was that the absence of any blame-throwing by the unsuccessful 
defendant is not sufficient to disentitle a judge to make a “ Bullock order” 
if, on the facts of the case, he thinks that, in his discretion, he ought to make 
one. . Accordingly, the court held that the judge was entitled as a matter of 
law on the facts of that case to come to the conclusion that he did. The 
Besterman case (2) also lays down the proposition in clear terms that there 
is no rule, except the ordinary rule as stated by Kennepy, L.J., in that case 
([1914] 3 K.B. 188), that there must be material on which the judge can exercise 
his discretion and, of course, he must exercise it according to the ordinary 
principles on which judges do act in exercise of their judicial discretion. In 
the Besterman case (2) VaucHan Wuittiams, L.J., quoted with approval 
({1914] 3 K.B. 186) a passage from the judgment of Romer, L.J., in 
Sanderson v. Blyth Theatre Co. (3) which had been previously approved in 
this court by Cozens-Harpy, L.J., in Bullock v. London General Omnibus 
Co. (1). Romer, L.J., said ({1903] 2 K.B. 539) : 


The costs so recovered over by the plaintiff are in no true sense damages, but are 
ordered to be paid by the unsuccessful defendant, on the ground that in such an action 
as I am considering those costs have been reasonably and properly incurred by the 
plaintiff as between him and the last named [7.e., the unsuccessful] defendant. 


That distinction was clearly present to the mind of MaonaGHTEN, J., in the 
present case, because, although he took the view that the plaintiffs had taken 
a reasonable course from their point of view, it was not a reasonable course 
from Runciman’s point of view. That proposition has been affirmed more than 
once in this court and it was affirmed in the Besterman case (2) itself. VAUGHAN 
WriiaMs, L.J., said ([1914] 3 K.B. 187): “There is no rule in the matter ; each 
case must turn upon its own circumstances . . .’ That view was taken by the 
other members of the court, and I should not have thought that there could be 
any question that that is the right test. In other words, the Besterman case (2) 
ig no authority for tho proposition for which counsel for the plaintiffs desired 
to quote it. It is perfectly true that at the end of his judgment SwInFEN 
Eapy, L.J., said (ibid., 191, 192): ‘It is obviously convenient that those 
two claims should be combined. in one action arising out of the same set of 
circumstances and be tried together ; and, in my opinion, it is in the interests 
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justice that the person who fails in an action brought under these circum- 
aa should pay ‘ costs occasioned by his negligence, poe puree eso 
reasonably and, properly incurred by bringing the other defendant be ee 
court.”” Having regard to the circumstances in that case, I cannot poten 
these words in the way in which counsel for the plaintiffs would have me construe 
them, which is that any plaintiff who reasonably avails himself of the i 
given by R.S.C., Ord. 16, r. 7, to join two defendants when he is in dou is 
entitled as a matter of right to a “‘ Bullock order.” If, indeed, that were W at 
Swinren Eapy, L.J., meant, with great respect I would not agree with it. 
No authority has been quoted to us which lays down any such proposition. 
The judgment in the Besterman case (2) was not a reserved judgment, and oT aes 
a decision on special facts. I read the observations of SwInFEN Eapy, L. . 
as relating to the facts of that case and not as intending to lay down any suc 
general rule of law as counsel for the plaintiffs endeavoured to extract from 
hem. 
; If that be the right view of this case, there is an end of the matter. In my 
opinion, the judge was not bound in the circumstances to listen further 
to a submission of law on costs which he must have realised was not 
maintainable. There is no word in the Besterman case (2) which, in my 
opinion, can properly be construed in any other sense. Therefore, counsel 
for the plaintiffs fails on both points, and in consequence he does not get 
himself outside the direction in s. 31 (1) (h) of the Supreme Court of Judicature 
(Consolidation) Act, 1925. That being so, the question what we ought to do 
in the circumstances does not arise. The appeal must be dismissed. 


ASQUITH, L.J.: For the reasons given by my Lord, I agree that the 
preliminary point succeeds, and that, consequently, the appeal fails. 


EVERSHED, L.J.: I also agree. : 
Preliminary objection upheld ; appeal dismissed with costs. 
Solicitors : Isadore Goldman & Son, agents for Silverman & Livermore, 
Liverpool (for the plaintiffs); Hill, Dickinson & Oo. (for Runciman 
(London), Ltd.) ; Carpenters (for A. & R. Brown, Ltd.) 
[Reported by F. Gutrman, Esq., Barrister-at-Law.] 


RICE v. RAYNOLD-SPRING-RICE. 


[Propate, Divorce anp Apmiraury Driviston (Lord Merriman, P., and 
Barnard, J.), December 16, 17, 1947.] 


Diwvorce—Desertion—Reasonable cause for withdrawal from cohabitation—Matters 
for consideration—Wife’s refusal to allow normal complete intercourse. 

On complaints by a wife before justices, alleging desertion and wilful 
neglect to maintain, the evidence disclosed that the husband had always 
been anxious to have a family, but that the wife had consistently refused 
him normal complete intercourse and refused to bear him a child, and 
that this attitude of the wife led to constant nagging, displays of bad 
temper and a serious quarrel, and, eventually, the announcement by 
the husband that he had finally decided that it was impossible to live 
with the wife any longer and his withdrawal from the matrimonial home. 
The justices took the view that the wife’s conduct was such that normal 
married life was not possible, that the wife was not genuinely prepared 
to cohabit with the husband again, and that at the material time the 
husband, was justified in refusing to live with her, and they dismissed the 
summonses :— 

HExp : in dealing with the wife’s claims for relief the justices had rightly 
taken into consideration the sexual life of the spouses. 


Observation of Lorp Jowirt, L.C., in Baxter v. Bazter ([1947] 2 All 
« E.R. 886, 892) applied. 


[As To RrasonaBLeE CAUSE FoR WITHDRAWAL FROM COHABITATION see 
HALSBURY, Hailsham Edn., Vol. 10, p- 837, para. 1338; and For Caszs, see 
DIGEST, Vol. 27, p. 322, Nos. 3000-3013.) 
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Cases referred to : 

(1) Cowen v. Cowen, [1945] 2 All E.R. 197 

L.-T. 176; Digest Supp. 

(2) oven se 2 All E.R. 886; H.L.; affg. on other grounds [1947] 

APPEAL by the wife against a dismissal, on Oct. 22, 1947, by Bootle justices 
of two summonses against the husband alleging wilful neglect to maintain her 
and desertion. The appeal was dismissed. The facts appear in the judgment 
of Lorp MERRIMAN, P. 

Tarsh for the wife. 

Glyn Burrell for the husband. 


_ LORD MERRIMAN, P.: This is an appeal by the wife against a decision 
of justices for the borough of Bootle, who, on Oct. 22, 1947, dismissed her two 
summonses, founded on allegations of desertion and wilful neglect to provide 
reasonable maintenance for her, on the ground that they did not consider 
that she had made out a case. 

The parties were married in March, 1940, and there is no doubt, on the face 
of the husband’s evidence, which the justices have accepted, that he was very 
anxious to have a family, but, in June or July, 1941, by reason of the 
circumstances then prevailing, the spouses came to an understanding that 
they would not have children during the war. Neither side attempted to go 
back on that understanding so long as it subsisted, but by Easter, 1946, it is 
clear, things were not going well between the spouses. The wife puts the blame 
on the husband. The husband maintains that the background of all their 
troubles was the wife’s refusal to bear a child. There is no doubt that there 
was a very serious quarrel at this Easter. The husband says that both before 
and after that time there was one constant course of nagging, with the wife 
“bawling” at him and bad temper on her part. So far as the sexual aspect 
of the matter is concerned, he says that she always refused to allow him to 
complete the sexual act within her body. In October the wife went into 
hospital for a serious operation. The husband, very rightly, while she was in 
hospital, went to see her and did his best to avoid controversial matters, but 
on Nov. 22, 1946, when she was due to come out of hospital, he wrote a letter 
in which he said that he had finally decided it was impossible to live with her 
any longer, and referred to the quarrel at Easter as the ‘final row.’? On 
Nov. 28 the letter was followed by the husband’s petition for nullity on the 
ground of wilful refusal to consummate. That petition was founded on the 
decision in Cowen v. Cowen (1), and the wife, in her answer, cross-petitioned 
for nullity on precisely the same grounds. The petitions came on before 
Oxtver, J., at Liverpool Assizes on June 18, 1947, and both were dismissed. 
There was nothing in the decision of Oxtver, J., which would bind us at all, 
for he said, in effect, that on the evidence each spouse had failed to satisfy 
him that he or she had discharged the onus of proof. That leaves everything 
open to us. ; / 

[His Lorpsurr considered the facts relating to the allegation of wilful neglect 
to maintain and said that that claim stood or fell with the decision on the main 
issue, viz., desertion. On the latter issue he continued :—] There is a clear 
note of the evidence and it is easy to see the material on which the justices 
decided the matter. In their reasons, the justices say : 3 We have considered 
these cases very carefully, and have come to the conclusion that the cases for 
desertion and wilful neglect to maintain have not been made out. The 
summonses are accordingly dismissed. The bench believed the evidence of 
the husband rather than that of the wife.” It was entirely a matter for them. 
They saw both spouses, they heard the evidence which both gave, they observed 
their demeanour, and we see no ground whatever for differing from the justices 
in preferring the evidence of the husband to that of the wife. The reasons go 
on: ‘The bench took the view that the wife did refuse the husband normal 
complete intercourse and did refuse to bear him children. The evidence 
disclosed the husband’s keenness for children, which supported his statement 
that that was the main theme of the Easter quarrel. The bench took the view 
that the wife’s conduct was such that normal married life was not eon ti on 
The bench took the view that the wife was not genuinely prepared to cohabit 


with the husband again.” 


; [1946] P. 36; 114 L.J.P. 57; 173 
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Assuming those reasons to be justified by the evidence and maintainable in 
law, there is an end of the case. The decision of the House of Lords in 
Baxter v. Baxter (2) has a very striking bearing on the issue we dre going to 
decide. That decision is, first, that, on the particular facts in Baxter v. 
Baxter (2), the Court of Appeal were not justified in holding that the husband 
had acquiesced, or, as the trial judge put it, was the author of his own wrong, 
so that, if tho marriage had not been consummated, there would have been 
no bar to relief. That drove their Lordships back to the question whether 
Cowen v. Cowen (1) was rightly decided, and their Lordships held that it was 
wrongly decided, that the marriage in that case had been consummated, and, 
that the marriage in Baxter v. Baxter (2), where the facts were indistinguishable, 
had also been consummated, though it is only right to say, so that there may 
be no misapprehension, that there was no decision expressly on that aspect 
of Cowen v. Cowen (1) which dealt with the course of sexual relationship involving 
coitus interruptus, a practice which prevailed during part of the married life of 
the parties there. Equally, in so far as that bears on the present case, we are 
not dealing with it in any way. At the conclusion of his speech the Lord 
Chancellor said ({1947] 2 All E.R. 892): ~ 

I take the view that in this legislation [7.e., the Matrimonial Causes Act, 1937, 
s. 7 (1) (a)] Parliament used the word ‘‘ consummate ”’ as that word is understood 
in common parlance and in the light of social conditions known to exist, and that 
the proper occasion for considering the subjects raised by this appeal is when the 
sexual life of the spouses, and the responsibility of either or both for a childless home, 
form the background to some other claim for relief. 


Every word of that sentence applies precisely to the case which we are 
considering, and the justices, in my opinion, have dealt with that aspect of 
the matter perfectly correctly. They have correctly appreciated the bearing 
of the matters which they were discussing on the parting between these spouses, 
and I find myself unable to add to or detract from the statement of their reasons 
which seem to me to be unexceptionable. 

I only wish to add one word. It was argued by counsel for the wife, and 
there was some justification for the argument having regard to the use of the 
word “‘ final’’ twice repeated in the husband’s statement of his own attitude, 
that the husband would feel that he was entitled to take up the attitude, if 
the justices were held to be right, that the wife herself had become a deserter 
for all time in view of the fact that she is now sterile. A more detailed perusal 
of the Lord Chancellor’s speech in Baxter v. Baxter (2) will make it clear that 
the fact that she is now sterile, although otherwise capable of sexual inter- 
course, does not affect the matter one way or the other. What does affect the 
matter is that the wife has been held in the past to have taken up a wrong- 
headed attitude towards the sexual relations between herself and her husband 
and to have aggravated the resentment which he felt at that attitude by her 
constant nagging, quarrelling, and, to use his own words, ‘“‘ bawling” at him 
day in day out. There is nothing irrevocable about any of these matters 
The wife can mend her ways. She can determine, and show she is deteen nia 
to resume cohabitation in the full sense of the word and to render her husband 
wifely duties not merely in connection with sexual matters, but in the dail 
conduct of married life. If so, the husband is not entitled to take up the stad 
that it is finally decided that this marriage is at an end. Far from it. It will 
be his duty, in turn, to be ready and willing to resume cohabitation. If not 
always assuming that the wife, in the true sense of the word, is read and 
willing to resume cohabitation, it will be he who will assume the hates 
of deserter. The justices were justified in taking the view that the wife was 
not genuinely prepared again to cohabit with the husband, but there is nothin 
in that finding to the effect that, if she changes her heart about these atic 
there is any impediment to the resumption of married life. For these reaso : 
I think this appeal must be dismissed on both summonses. a 


BARNARD, J.: I agree with my Lord. 
of.the Lord Chancellor’s speech in Bae Vv. Rasen i te — 
referred seem to be almost prophetic of this case. The jumtieee Ra a 
considering a claim for relief other than annulment (which, of sale Fa 
would have no jurisdiction to consider), and, in dealing with that sti for 
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relief, they took into consideration the sexual life of the spouses. They 
considered the responsibility of either or both for a childless home, and they 
came to the conclusion, which, I think, is a perfectly proper one, that the 
wife was to blame for the sexual unhappiness of the parties, which, when her 
husband complained of it, her attitude, led to her insults and extraordinary 
conduct towards him. Being satisfied that that was true, they found that 
the husband at that time was justified in refusing to go on living with his wife. 
For the reasons which my Lord has already given, with which I entirely agree, 
this appeal must be dismissed. 

= Appeal dismissed. 
Solicitors : Bower, Cotton & Bower, agents for S. B. Levin, Liverpool (for 

the wife); Silverman & Livermore, Liverpool (for the husband). E 
[Reported by R. Henpry Wurte, EsqQ., Barrister-at-Law.] 





HARRIS v. MINISTER OF PENSIONS. 
[Kine’s Bencn Division (Denning, J.), January 12, 13, 1948]. 


Royal Forces—Pension—Award of entitlement—Arthritis caused by accident while 
in army—No present disability—Royal Warrant Concerning Retired Pay, 
Pensions, etc., 1943 (Cmd. 1943, No. 6489), art. 1 (4). 

While serving in the army the claimant twice sprained his right ankle, 
which left him with a post-traumatic arthritis. On his release from the 
army, his claim to a pension on the ground of arthritis was refused because 
there was then no disability as a result of arthritis :— . 

Hetp: “disablement,” within art. 1 (4) of the Royal Warrant Con- 
cerning Retired Pay, Pensions, etc., 1943 (where it is defined as meaning 
“physical or mental injury or damage, or loss of physical or mental 
capacity ”’) dose not mean disablement in the ordinary sense of ‘‘ incapacity,” 
but where there is physical injury or damage, even though not causing 
any loss of capacity at the moment, there is “disablement ” within the 
meaning of the warrant, and an award of entitlement may be made although 
it will not give rise to the actual grant of a pension unless and until incapacity 
appears, and, therefore, the claimant was entitled to an award of entitle- 
ment, but for the present the amount of the pension would be nz. 


[For THE PENSIONS APPEAL TRIBUNALS Act, 1943, see HALSBURY’S STATUTES, 
Vol. 36, p. 480.] 

AppricaTIon by the claimant for leave to appeal against a decision of a pensions 
appeal tribunal dismissing his claim for a pension on the ground that there was 
now no disability as a result of arthritis contracted by him while in the army. 
Dewnina, J., gave leave to appeal, and decided the appoal in the claimant’s 
favour. The facts appear in the judgment. 


Crispin for the claimant. 
HB. L. Parker for the Minister. 


DENNING, J.: In this case I give leave to appeal because a question 
arises as to the meaning of “disablement ” in the Royal Warrant Concerning 
Retired Pay, Pensions, etc., 1943, end in the Pensions Appeal Tribunals Act, 
1943, and, in accordance with recent practice, I proceed to decide the appeal. 

The claimant, Eric Charles Kitchener Harris, joined the army in 1940. He 
had two accidents during his service. On two occasions he sprained, his right 
ankle and that left him with a post-traumatic arthritis. That was treated 
while he was in the army and he suffered very little ill effect for the last two 
years of his service. When he was released he claimed a pension on the ground 
of arthritis. He said he had pain in both ankles, and he was examined. The 
movements of both ankles were found to be normal, and there was no deformity 
other than a slight thickening around the right metatarso-phalangeal joint. 
The effect of the disability on his function was said to be very slight. His claim 
to a pension was rejected by the Minister of Pensions on the ground that there 
was no disability as a result of arthritis. Tho claimant appealed to a pensions 
appeal tribunal. He was examined by the medical member, who reported : 
“He can stand on his toes, jump up, end return to his toes. The joints aro 
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in appearance. Movements are full and free. There is no grating 
a sera Bae there is no pain or discomfort on all active or passive seg opens? 
There is no bony abnormality in either ankle joint and no arthritis is presen 
or evident to-day. There is no disability in the ankle joints. Se ete 
the tribunal rejected the appeal. The claimant appeals to me, his point ee 
that, although there is no disability, he is still entitled to an award of entitle- 
ment even though the amount of any pension may now be nothing, because, 
he says, if he should get worse in the future, he would then be entitled to a pension. 
I am satisfied that, under the warrant, in order that there should be an award 
of entitlement, there must be a “disablement.” The existence of - disable- 
ment” is a necessary condition of an award of entitlement but disable- 
ment” in the warrant does not mean disablement in the ordinary sense. of 
“incapacity.” It is defined in art. 1 (4) of the warrant as meaning :— physical 
or mental injury or damage, or loss of physical or mental capacity. The 
word used is ‘or.’ On that definition, if there is a physical injury or damage, 
even though it does not cause any loss of capacity at the moment, it is, never- 
theless, a ‘‘ disablement’ within the meaning of the warrant. During the 
argument the case was put of a shell splinter in a man’s arm which may cause 
no loss of capacity at the moment, but may do so later. It is a physical injury 
which is a ‘“‘ disablement ’? on which an entitlement award may be based, but, 
if it causes no loss of capacity, either for work or enjoyment of life, the amount 
of the pension will be nil. It is parallel to a declaration of liability under 
the Workmen’s Compensation Act, 1925. An award of entitlement may be 
granted which will not give rise to the actual grant of a pension unless and 
until incapacity appears. er 
Seeceee that a this case, it is plain that there was a disablement within 
the definition. The diagnosis when the claimant left the army was “ ? Arthritis 
both ankles,’’ and, giving him the benefit of any reasonable doubt, it should be 
held in his favour that arthritis was then present and was attributable to war 
service. It was a post-traumatic arthritis which was a “ physical injury or 
damage ”’ and was, therefore, a disablement, but, on the evidence, it is plain 
that for the time being he is not entitled to any money. It is a case for a nil 
assessment at the moment. I allow the appeal and an award of entitlement 
rust issue, but the present assessment will be nvl. 
Appeal allowed. 
Solicitors: Culross & Trelawny (for the claimant); Treasury Solicitor (for 
the Minister of Pensions). 
[Reported by W. J. ALDERMAN, EsqQ., Barrister-at-Law.] 


MIDDLESEX COUNTY COUNCIL v. MILLER. 


[Kive’s Brencu Division (Lord Goddard, C.J., Singleton and Byrne, JJ 2); 
January 13, 1948.] 

Medicine and Pharmacy—Nurses—Agency—Licence by local authority—Con- 

dition—Limitation on fees receivable by agency—Nurses Act, 1943 (on LT}, 

8. 8 (2). 

By s. 8 (2) of the Nurses Act, 1943, it is provided that a licensing authority 
under the Act shall grant a licence to a person desiring to carry on an agency 
for nurses and applying therefor subject ‘‘ to such conditions as they may 
think fit for securing the proper conduct of the agency, including conditions 
as to the fees to be charged by the person carrying on the agency, whether 
to the nurses or other persons supplied, or to the persons to whom they are 
supplied.” In pursuance of their powers under this provision, a county 
council, as the licensing authority, when granting a licence imposed a 
condition that “the licensee shall not demand or receive from any person 
any sum in respect of the services of any nurse or other person supplied 
which is in excess of the amount appropriate to that nurse or other person 
calculated in accordance with the scale of charges approved by the council 
and furnished, to the licensee.” 

HELD: the condition was not required for securing the proper conduct 
of the agency, and was, therefore, ultra vires. 


B 
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[For THE Nurses Act, 1943, s. 8 (2), see HALSBURY’S STATUTES, Vol. 36, p. 214.] 

CasE STATED by Middlesex justices. 

At a court of summary jurisdiction sitting at Hendon on June 30, 1947, the 
present respondent, the holder of a licence to carry on an agency for the supply of 
nurses on premises at 52 Ashbourne Avenue, London, N.W. 11, within the area 
of the appellants, the Middlesex County Council, the licensing authority for that 
area.under the provisions of the Nurses Act, 1943, appealed under s. 8 (4) of 
the Nurses Act, 1943, against the imposition by the county council of certain 
conditions attached to the licence. The justices allowed the appeal, and the 
county council now appealed to the Divisional Court which dismissed their 
appeal. The facts appear in the judgments. 


Sir Cyril Radcliffe, K.C., and Vernon Gattie for the appellants. 
Busse and L. I. Halpern for the respondent. 


LORD GODDARD, C.J. : Under the Nurses Act, 1943, s. 8 (1), it is neces- 
sary that a person who carries on an agency for the supply of nurses should obtain 
a licence from the local authority who have conferred, on them by s. 8 (2) certain 
powers to impose conditions. By s. 8 (4) a person who is aggrieved by a refusal 
to grant a licence or by the conditions imposed is given a right of appeal to a court 
of summary jurisdiction. The respondent having so appealed, the court of 
summary jurisdiction before whom his appeal came held that a condition which 
appeared in his licence was ultra vires. In my opinion, they were transparently 
right. 

By s. 8 (2) of the Act it is provided that, if certain stipulations are complied 
with, the authority shall grant a licence, 

. . . subject, however, to such conditions as they may think fit for securing the proper 
conduct of the agency, including conditions as to the fees to be charged by the person 
carrying on the agency, whether to the nurses or other persons supplied, or to the 
persons to whom they are supplied. 

The sole question for the consideration of this court is whether the magistrates 
were right in coming to the conclusion that the condition imposed was not one 
for securing the proper conduct of the agency, and, therefore, was ultra vires. 
The facts as found by the magistrates show that agencies for the supply of nurses 
can be divided into three categories. The first is where the person conducting 
the business actually employs the nurses himself, pays them a salary, and lets 
them out as his servants to a person who requires the services of a nurse. I 
say no more than that it may be open to a local authority to impose a limit to 
what a man who carries on his business in that way may charge for the services 
of his nurses because he himself is the contractor. Secondly, there are 
agencies which supply nurses who collect their own fees and pay the agency a 
commission. In other words, the agency is a mere conduit pipe for putting 
the patient in communication with the nurse, the nurse makes her own bargain 
with the patient, and pays the agent a commission for the services which he has 
rendered in getting her employment in exactly the same way as a domestic 
registry office charges a commission for supplying domestic servant. Thirdly, 
and this is the present case, there are agencies which find employment for nurses 
on their books at the salaries which the nurses require. Mark those last words. 
The agency introduces a nurse to a patient at that salary and on her behalf 
renders accounts to the patient and collects the amount thereof from the patient, 
paying it to the nurse after the deduction of a commission which in the respon- 
dent’s case is 10 percent. The legal result of carrying on business in that way 
is clear. The agent introduces the nurse to the patient and at the nurse’s 
implied request as her agent collects the nurse’s remuneration from the patient. 
He has then to account to the nurse for the money he has collected from the 
patient, subject only to the deduction of his own comraission. It pe nee oe 
that there is nothing wrong in an agency supplying nurses on the basis t a 
they make their own bargains, nor would there be anything wrong 1n ‘a agen 
supplying a nurse at a fee prescribed by the appellant council and the Se 
then making some additional bargain with the patient and Spevid tare Hi 
extra money from them. The condition which the appellants have inser es in 
this case is that the respondent shall not collect from a patient more ¥ oni 
maximum sum which the appellants have taken on themselves i Auebiae 
quite independently of whether or not the nurse 1s willing to work for that am 
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of money. If the nurse will not work for that sum, one would arrive at the 
rather curious position that the respondent could collect on her behalf, say, 
5 gns. a week, and at the same time she would be able to say to the patient : 
‘‘ T want another 2 gns. a week which you pay to me direct instead of paying it 
to Mr. Miller.” 

Can it be said that, in imposing such a limit, the appellants are imposing 4 
condition as to the proper conduct of the agency ? I think that s. 8 (2) is aimed 
at what I may call undue fee-snatching on the part of people who carry on 
employment agencies of various descriptions. It is often found that unscrupu- 
lous agents charge excessive fees and may prevent people getting employment 
except on payment of such fees or impose on them improper or undesirable 
terms, and so it is thought desirable that their activities should be limited and 
controlled, by means of conditions in the licences granted, but I can see nothing 
in the present case to suggest that, if a nurse is willing to work for the patients 
whom the respondent finds for her, but requires 7 gns. a week, and the respon- 
dent tells the patient that that is the charge, that is not proper conduct on 
the part of the agency. I agree with the magistrates that the condition 
sought to be imposed is ultra vires, and therefore, in my opinion, the appeal 
should be dismissed. 


SINGLETON, J. : The magistrates came to the determination that con- 
dition 7 of the licence was ultra vires. In my opinion, they were right in so 
doing. The condition provides that except under consent, 

. . . the licensee shall not demand or receive from any person any sum in respect 
of the services of any nurse or other person supplied which is in excess of the amount 
appropriate to thet nurse or other person calculated in accordance with the scale of 
charges approved by the council and furnished to the licensee. 


That is an effort to limit the payment to be made to any nurse employed through 
an agency in the county. I cannot see, nor, indeed, is it argued, that the legis- 
lature has given power to the county council or licensing authority to fix 
maximum payments to nurses. Section 8 (2) of the Nurses Act, 1943, provides 
that the licensing authority shall grant a licence, ‘‘ subject, however, to such 
conditions as they may think fit for securing the proper conduct of the agency.” 
I do not think that the condition in question here was in any sense necessary 
for securing the proper conduct of the agency. I think it went outside anything 
of the kind, and I agree that the justices’ decision was right. 


BYRNE, J. : I agree. 
ch Appeal dismissed. 
Solicitors: C. W. Radcliffe, clerk to Middlesex County Council (for the appel- 
lants) ; Reed & Reed (for the respondent). 
[Reported by F. A. Amtzs, Esq., Barrister-at-Law.] 


R. v. READING ASSESSMENT COMMITTEE AND ANOTHER. 
Ex parte McCARTHY E. FITT, LTD. 


[Kixe’s Benon Drviston (Lord Goddard, C.J., Singleton and Bryne, JJ.), 
January 13, 14, 1948.] 


Rates she Piel REO list—Amendment—Proposal—S pecification of 
groun or proposed amendment—Sufficiency—Rating and } 
1925 (c. 90), s. 37 (2). smb epidicerttermen 
On Mar. 13, 1947, a rating authority made a proposal for the amendment 
of their valuation list in respect of an industrial hereditament assessed 
therein, giving the grounds of the proposal as: ‘“ Existing assessment 
unfair, incorrect and insufficient.”” The amendment proposed was not 
stated, but in the column provided therefor in the form used, were entered 
the words: ‘‘To be amended.’ Below the date appeared the words : 
A further communication will be sent to you in due course.’’ On Oct. 3, 
\, 1947, a letter was sent by the rating authority to the occupier of the 
_ hereditament stating that the assessment proposed was: Net annual 
value £238, apportioned for industrial purposes £218 and for non-industrial 
purposes £20, the rateable values being £74, £54 and £20. The 


G 
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corresponding figures of the existing asse 3 
eretaanaese g assessment were £97, £61, £36, and 
HEtp : the “‘ proposal” of Mar. 13, 1947, alone should be 

, ; * of Mar. 13, ; regarded and 
it was invalid because it did not indicate clearly what oe une 
authority were proposing. 
se fo = os and soem Assessment Commiticee and Kent County 
‘aluation Committee, Ex parte Isle of Thanet Gas Light and Cok 

A ((1939] 2 All E.R. 489) applied. ee 


{As TO PROPOSALS FOR THE AMENDMENT OF THE VALUATION List, see HALSBURY 
Beet ts ce 27; PP meee ty pera, $13; and For CASEs, ‘see DIGEST, Vol. 
38, p- 585, and Supp. For the Ratinc anp VatuatTion Act, 1925, s. 
HALSBURY’S STATUTES, Vol. 14, p. 665.] Prabed ies 
Cases referred to : 

(1) R. v. West Norfolk Assessment Committee, x parte Ward (Ff. B.), (1930), 94 

J.P. 201; (1926-30) 1 B.R.A. 418, C.A.; Digest sees bia 

(2) R. v. Thanet and District Assessment Committee and Kent County Valuation 

Committee, Ex parte Isle of Thanet Gas Light and Coke Co., [1939] 2 All E.R. 
489; [1939] 2 K.B. 640; 108 L.J.K.B. 515; 160 L.T. 509; 103 J.P. 186; 
83 Sol. Jo. 547; 37 L.G.R. 345; Digest Supp. 


Motion for order of prohibition. 

C The second respondents, Reading Rating Authority, made a proposal for the 
amendment of their valuation list in respect of an industrial hereditament assessed 
therein which was occupied by the applicants. The grounds of the proposal were 

. “Existing assessment unfair, incorrect, and insufficient.’”’ The new figures 
of the assessment proposed were not given, but were communicated to the 
applicants in a letter six months later. The applicants applied for an order 
of prohibition directed to the assessment committee prohibiting them from 
hearing and determining the proposal on the ground that it was invalid. The 
Divisional Court made the order asked for. The facts appear in the judgment 
of the court. 


Dare for the applicant ratepayers. 
P. C. Lamb for the rating authority and the assessment committee. 


SINGLETON, J., delivered the following judgment of the court. The 

E applicants, McCarthy E. Fitt, Ltd., are the occupiers of premises in Trinity 

Place, Reading, dnd on or about Mar. 13, 1947, they received a proposal for 

the amendment of the valuation list in respect of the premises of which they 

were, and still are, occupiers. That proposal was made, under s. 37 of the 

Rating and Valuation Act, 1925, which provides : 

(1) Any person (including the county valuation committee and any local authority) 

who is aggrieved by the incorrectness or unfairness of any matter in the valuation 

F list for the time being in force, or by the inclusion therein or omission therefrom of 

any matter, or by the valuation as a single hereditament of a building or a portion 

of @ building occupied in parts, or otherwise with respect to the list, may make in 

manner provided by this section a proposal for the amendment of the list (in this 

section referred to as ‘a proposal”), and where a rating authority in pursuance of 

the provisions of this Act meke any amendment in a rate other than the correction 

of a clerical or arithmetical error, or the correction of an erroneous insertion, omission, 

G or misdescription, the authority shall forthwith make a proposal for any necessary 

amendment of the list. (2) Every proposal made under this section must (a) be made 

in writing and, except where it is made by the rating authority, be served on the 

rating authority; (b) specify the grounds on which the proposed amendment is 
supported. 

, The proposal, if proposal it be, to which objection is taken is dated Mar. 13, 

1947. It is on a form which has, no doubt, been adopted by rating authorities. 

Hl The form is headed “‘ R.V.6a,” and ‘‘ County Borough of Reading. Rating and 

Valuation Acts, 1925-1940. Proposal for the amendment of the valuation 

list.” It is addressed to the occupier, and states: ‘‘ In pursuance of s. 37 of 

the Rating and Valuation Act, 1925, the rating authority do hereby make 

a proposal for the armendment of the valuation list now in force for the county 


borough of Reading in the manner following, namely...” __Then the 
document is divided into columns, the second and third being headed “* Valuation 
list now in force,” “ Proposed amendment.” In the second column opposite 


“ Gross Value ” there appeared, the words “ Part II ” and opposite ‘‘ Net Annual 
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» « £97 (industrial £61 and non-industrial £36) ” and opposite “ Rateable 
mais cing osieatnd ata £15 non-industrial £36),” while in the third (or ‘‘ Pro- 
posed Amendment ”’) column there appeared opposite each of these the words : 
“To be amended.” This was of no help to anyone. To enter in a proposed 
amendment column the words ‘‘To be amended” does not lead anywhere. 
In the space provided for the grounds of the proposed amendment the words 

: ‘ Existi ssment unfair, incorrect, and insufficient.” The 
appear : xisting assessme A é 
document, therefore, deals with net annual value, rateable value and, the value 
of the industrial and non-industrial portions of the hereditament separately. 
The grounds of amendment nowhere indicate to whom any part of the assess- 
ment is unfair, or whether or not the industrial or the non-industrial parts 
or merely the net annual value and rateable-value are to be altered. One of 
those figures might be unfair to the ratepayer, and another might be to the 
rating authority : there is nothing whatever to show on the face of the document. 
Below the date appearing on the form, Mar. 13, there appear these further 
words: ‘A further communication will be sent to you in due course.” 

It is not clear on the face of that document what is desired. Indeed, it may 
well be said that the rating authority by whom the proposal was made were 
not themselves sure what they wanted, because they add: ‘A further 
communication will be sent to you in due course.”” On Oct. 3, 1947, a further 
document was sent to the occupiers in these terms: ‘‘ Dear Sir, Rating and 
Valuation Act, 1925. With reference to the proposal for amendment of the 
valuation list made by the rating authority on Mar. 13, 1947, a copy of which 
has been duly served on you pursuant to s. 37 of the above Act, I have to 
inform you that the proposed amendment is as under.” The document proceeds 
to indicate that the net annual value should be raised to the sum of £238, 
but of that a much larger portion is to be treated as industrial, £218, leaving 
the non-industrial portion only £20, so that the rateable value was to be £54 
plus £20, a total of £74. 

Counsel for the rating authority does not seek to say that those two documents 
can be read as one and dated back to Mar. 13. He realises that that would be 
an impossible argument, and he is content to rest his submission on behalf 
of the authority on the document of Mar. 13. He submits that that was a 
good and, valid proposal having regard to the terms of s. 37 of the Rating and 
Valuation Act, 1925, and to the various cases which have been decided under 
that section. The first thing which one would desire to say is that these matters 
ought not to be looked on too strictly. The object of the Rating and Valuation 
Act, 1925, and of s. 37, in particular, is that each party may know where he 
stands. Section 37 (2) lays down certain requirements. In the first place, the 
proposal must be made in writing. In the second place, it must specify the 
grounds on which the proposed amendment is supported. The occupier may 
be told that an increase in the value of the hereditament is proposed because 
of a change in the value of property, or because of some addition, or the like. 
So long as he is given some information which conforms reasonably to the 
section, that is all that is required. The document of March 13 did not suffi- 
ciently indicate what was proposed or suggested. The occupiers at least ought 
to be put in a position to be able to form a view whether they should call in 
professional advice or not. 

A number of authorities were cited to the court, and counsel for the rating 
authority relied in particular on certain words of Sorurron, L.J., and 
Greer, L.J., in R. v. West Norfolk Assessment Committee (1). Those words 
were referred to by Lorp Hewarr, C.J., in his judgment in R. v. Thanet and 
District Assessment Committee and Kent County Valuation Committee (2) in this 
way ([1939] 2 All E.R. 494) : 


Our attention has been directed ... to R. v. West Norfolk Assessment Committee, 
Ex. p. Ward (F. B.) (1). Ineed not reiterate the facts of that case,. . . but Ido observe 
that Scrurron, L.J., in his judgment, said (94 J.P. 202): ‘‘One point in this case 
may arise as to whether a proposal for amendment which does not state what 
amendment is proposed, is a good proposal.” In the same case, GREER, L.J .. said 
(2bid., 203) : “It seems to me to be sufficient if his proposal says that he desires 
to have the list amended and states the way in which he desires to have it amended, 
namely, by the reduction of the total assessment without stating the amount of the 
reduction which he is going to ask the assessment committee to approve.” Can it 
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fairly be said here, though, that this so-called proposal does state what amendment 
is proposed ? I agree that it matters not whether that which is proposed translates 
itself into terms of reduction or into terms of increase, but who can say what it is 
that is proposed here? [The matter seems to me to be left altogether too vague. | 
Earlier in his judgment in the Thanet case (2) Lorp HeEwart, C.J., said 
(ibid., 493) : , 

Mr. Rowe argues, and I think that he argues with some force, that that statutory 
requirement presupposes, first of all, that there is an amendment clearly proposed, 
and, secondly, that the grounds on which it is supported are clearly set out. What 
is the amendment which is here proposed? The answer is that the matter is left 
vague, except that the county valuer says that there is a proposal that the present 
assessments, being unfair and incorrect, should be amended. In what sense is it said 
that they are unfair and incorrect ?_ When one looks at the grounds which apparently 
are the grounds purporting to specify the particular reasons for which the amendment 
of the list is proposed, one finds the following words: ‘“‘ Amendment . . . To such 


a amount as may be determined on an approved apportionment of the cumulo 
value. 


It seems to us that every objection which could be taken to that which 
was done in the Thanet case (2) can be taken in the present case, and in the 
Thanet case (2) it was decided that the proposal did not sufficiently specify 
the grounds on which the proposed amendment was supported as required 
by s. 37 of the Act and was, therefore, invalid. That was the decision of this 
court after consideration of the words of Scrutron, L.J., and GREER, L.J., 
in the West Norfolk Assessment Committee case (1). Having heard the sub- 
missions of counsel we feel that in the present case we need, do no more than 
look at the document itself which is said to be a proposal. It does not follow 
the requirements of s. 37. Where the proposed amendment should appear 
an increase or a decrease of the net annual value or the rateable value, or 
some change with regard to the industrial or non-industrial part of the hered- 
itament, the only entry is: “‘To be amended.” No one desires that occupiers 
should escape an increase if an increase ought to be made, but they are entitled 
to have something to show them what the suggestion is, in other words, a proposal 
which is in accordance with the terms of s. 37 of the Act. In our view, this 
proposal was not in accordance with that which the statute requires, and, 
consequently, an order of prohibition ought to be made. 

Order for prohibition with costs. 

Solicitors: Berrymans, agents for Brain & Brain, Reading (for the 
applicants); Sharpe, Pritchard & Co., agents for G. F. Darlow, Town Clerk, 
Reading (for the respondent rating authority) ; Sharpe, Pritchard & Co. (for 
the respondent assessment committee). 

[Reported by F. A. Amis, EsqQ., Barrister-at-Law.} 


YOUNG v. CLAREY AND OTHERS. 


[CHanorry Division (Harman, J.), January 13, 14, 1948}. 


Mortgage—Remedies of mortgagee—Puisne mortgagee—Title to mortgaged property 
extinguished—Sale by first mortgagee—Right of puisne mortgagee to surplus 
profits—Law of Property Act, 1925 (c. 20), ss. 104, 105, 107, 116—Limitation 
Act, 1939 (c. 21), ss. 12, 16. 

On Dee. 23, 1920, B. mortgaged his freehold farm to C. to secure £3,000. 
On Jan. 1, 1926, the fee simple conveyed by the mortgage was converted 
into a term of 3,000 years by the Law of Property Act, 1925. On July 7, 
1926, B. raised a further sum of £500 on the security of the farm by means 
of a charge by way of legal mortgage, which vested in the second 
mortgagee, Y., a term of years exceeding by 10 days C.’s term to which 
it was subject. In August, 1931, C. died. On Jan. 30, 1933, B. ceased 
paying the interest on the mortgages, and on Apr. 5, 1933, C.’s executors 
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went into possession. In October, 1933, the executors received a sum 
of money on account, but were thereafter in possession without any 
acknowledgment being made which would prevent time running under 
the statute of limitation, and, accordingly, in October, 1945, the rights 
of B. and Y. became barred by the Limitation Act, 1939. On Mar. 10, 
1947, the farm was solid by C.’s executors under the statutory power of 
sale. 

Hxeip: Y.’s title to the mortgaged property was extinguished by the 
Limitation Act, 1939, ss. 12 and 16, and, accordingly, Y. could not be 
‘the person entitled to the mortgaged, property’ within s. 105 of the 
Act of 1925, nor had ss. 107 and 116 of that Act any application so as 
to constitute Y. ‘“‘a person authorised to give receipts for the proceeds 
of sale”’ within s. 105, and, therefore, Y. was not entitled to any sum 
realised in excess of the amount of the first mortgage, the interest thereon, 
and costs. 

Re Alison, Johnson v. Mounsey, (1879) (11 Ch.D. 284), Locking v. 
Parker (1872) (8 Ch. App. 30), and Re Thomson’s Mortgage Trusts, 
Thomson v. Bruiy ({1920] 1 Ch. 508) distinguished. 

[As to APPLICATION OF PROCEEDS OF SALE OF MortTGAGED PROPERTY, see 
HALSBURY, Hailsham Edn., Vc!. 23, pp. 442-444, paras. 650-653 ; end ror CasEs, 
see DIGEST, Vol. 35, pp. 513-517, Nos. 2434-2468.] 

Cases referred to : 
(1) Re Alison, Johnson v. Mounsey, (1879), 11 Ch.D. 284; 40 L.T. 234; 27 W.R. 
537; 35 Digest 553, 28175. 
(2) Locking v. Parker, (1872), § Ch. App. 30; 42 L.J.Ch. 257; 27 L.T. 635; 
21 W.R. 113; 35 Digest 552, 2814. 
(3) Re Thomson’s Mortgage Trusts, Thomson v. Bruty, [1920] 1 Ch. 508; 89 L.J.Ch. 
213; 123 L.T. 138; 35 Digest 514, 2445. 


ADJOURNED SUMMONS to determine whether, by virtue of the Law of Property 
Act, 1925, s. 105, the money received by the executors of the first mortgagee 
on sale of the mortgaged property under the mortgagee’s statutory power of 
sale in excess of the costs of the sale and after discharge of the mortgage money, 
interest, and costs due under the mortgage ought to be held by them on trust 
to pay the same to the second mortgagee, or how otherwise the said money 
ought to be dealt with. The executors had been in possession of the property 
for more than 12 years, and the rights of the mortgagor and second mortgagee 
were barred by the Limitation Act, 1939. Harman, J., made no order except 
as to costs. The facts appear in the judgment. 


R. Inonel Edwards for the plaintiff, 
Myles for the executors of the first mortgagee. 
The third defendant (the mortgagor) did not appear. 


HARMAN, J. The plaintiff, Arthur Young, is a person to whom the 
property in question was demised by way of second mortgage in 1926. He 
claims as against the first two defendants, who are the personal representatives 
of the first mortgagee, Charles Clarey, to be entitled to an account from them 
Ys any ibe a PES ead ae Paget es: recent sale by them of the property. 

© cardinal point in the case is the true meaning of s. 
auerior eure g of s. 105 of the Law of 

The property is a farm in the county of Lincoln. It was purchased by th 
third defendant, Harry Lucas Brown (the mortgagor), thongs Ve: apera se 
an appearance, in 1920, and on Dec. 23, 1920, was mortgaged by him. to 
Charles Clarey to secure £3,000 and interest. The fee simple conveyed by 
that mortgage was, on Jan. 1, 1926, converted into a term of 3,000 years by the 
Law of Property Act, 1925; on July.7, 1926, the mortgagor raised a further 
sum of £500 on the security of the property by a second mortgage which was 
a charge by way of legal mortgage subject to the first mortgage, and thereby 
gave to the second mortgagee an estate equivalent to a term of years outlasting 
that vested in the first mortgagee by ten days. The first mortgagee died 
in August, 1931, and his will was proved by the first two defendants in February 
1932. Interest on the second mortgage, and, therefore, presumably on the 
first as well, was paid down to Jan. 30, 1933. On Apr. 5, 1933, the executors 
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of the first mortgagee went into possession. The executor i 
of money on account in October, 1933, but from that iene have 
been in possession without any acknowledgment which would interrupt the 
flow of the statutory period in their favour. Therefore, in October, 1945 
the rights of the puisne mortgagee and of the mortgagor were barred ‘by the 
Limitation Act, 1939, and their rights ceased as did ae titl dex het 
to which I will refer. meni amd pia caper 
On Oct. 28, 1946, the executors, still orting to act as personal r : 
sentatives of the first mortgagee, Gentencad. to sell the aie a ae £3:900 
under a written instrument from which it appears that they were selling as 
mortgagees. No. 4 of the Special Conditions of Sale states: ‘‘ The vendors 
are selling as mortgagees who entered into possession prior to Sept. 1, 1939.” 
In other words, they are relying, not on their statutory rights under the 
Limitation Act, but on their rights as mortgagees. That contract was com- 
pleted on Mar. 10, 1947, by a conveyance, in which is recited the mortgage, 
the effect of the Law of Property Act, 1925, and the death of the first mortgagee. 
The entry into possession is only recited in so far as it is necessary to show 
that no leave to sell was necessary under the Courts (Emergency Powers) Act, 
1943. The operative part of the deed refers to “the sale by the vendors as 
personal representatives in exercise of all powers,” and I think ‘I may take 
it that they were selling in exercise of their power of sale as mortgagees, because 
that is what the Act says that they should be deemed to do: see Law of Property 
Act, 1925, s. 104 (3). At any rate, I am content, for the purposes of my decision, 
to assume that they could and did exercise their power of sale as mortgagees. 
There appears to be some reason to suppose, although it is not proved, that 
the sale effected by the executors might leave in their hands a sum of money 
over and above what would be sufficient to pay the principal, interest and 
costs of their mortgage, and the plaintiff, accordingly, thinks it would be to 
his advantage to have decided the question whether any surplus is payable 
to him as the puisne mortgagee. Counsel for the plaintiff says it does not 
matter, though it be the fact that the executors might make a title as absolute 
owners under the Statute of Limitations. They have not chosen to do so, 
but they have chosen to exercise their powers of sale as mortgagees, and, there- 
fore, they must be taken to be mortgagees for all purposes. The usual results 
ensue, he says, which follow from a sale by a mortgagee under his power, namely, 
that any surplus money must be handed over to the puisne mortgagee or to 
the mortgagor as the case may be. It is necessary, in order to test that conten- 
tion to examine the position under the statutes of a mortgagee who, having 
been in possession for 12 years, has given no acknowledgment to anybody in 
respect of the property. The Limitation Act, 1939, s. 12 provides : 


When a mortgagee of land has been in possession of any of the mortgaged land 
for a period of twelve years, no action to redeem the land of which the mortgagee 
has been so in possession shall thereafter bo brought by the mortgagor or any person 
claiming through him. 


That merely bars the right of the mortgagor, or a puisne mortgagee, or @ 
person claiming through him, to bring an action for redemption after 12 years 
possession, and no-one’s title is affected. To that, however, must be added 
s. 16, which provides (with certain exceptions which are not relevant) : 


. at the expiration of the period prescribed by this Act for any person to bring 
an action to recover land (including a redemption action) . . . the title of that person 
to the land . . . shall be extinguished. 


Therefore, the position here is that in the year 1945 the period of 12 years had 
expired and the title of the persons whose interest it was to redeem was 
extinguished. 

The plaintiff, therefore, as second mortgagee, from that date on had no 
right, title or interest in the land. Nevertheless, he says that, though he cannot 
bring an action to redeem, yet, if it so chances that the mortgage money 1s 
in the hands of a person who holds it on trusts under which he is a beneficiary, 
he can still have his rights as such. In effect, he bases his claim on 
Re Alison (1). That case is cited in Coote on Mortaacss, 8th ed., pp. 
776, 945, and 9th ed., vol. I, p. 773, vol. II, pp. 911, 912, 945; and in 
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BANNING ON THE LIMITATION OF ACTIONS, 3rd ed., p. 173, as an authority 
for the proposition that a mortgagee in possession after 20 years, Or 12 
years as the case may be, without acknowledgment may sell under 
his power as mortgagee and not account for the proceeds. N oO doubt, 
Alison’s case (1) does so decide, but, when one looks into it a little 
more it appears so to decide for reasons which are extremely obscure. 
The facts were that the mortgagee had entered into possession and 
remained in possession for more than 20 years before his death so that he 
had acquired a title under the statute. His representatives proceeded to sell 
and in an action to administer the estate of the mortgagee a claim was made 
by or on behalf of the mortgagor that she was entitled to have an account 
on the footing that the mortgage was still subsisting. Maus, V.-C., held that 
she was so entitled, on the ground that, the mortgage being a mortgage by 
way of trust for sale and the ultimate trust being a trust for the mortgagor, 
the mortgagee having purported to sell in exercise of that trust must carry 
out the whole of the trust, and, therefore, hold the balance of the purchase 
money in trust for the mortgagor. His decision was dissented from by the 
Court of Appeal on the ground that the case which he purported to follow, 
Locking v. Parker (2), did not say anything that the Vicr-CHANCELLOR thought 
it said. In Locking v. Parker (2) the power of sale had been exercised to pay 
off the mortgage before the 20 years had expired, and it was there said, though 
not decided, that, if there had been a surplus, the mortgagor could have applied 
for an account, because, having exercised the power or the trust for sale within 
the statutory period, the mortgagee became a trustee of the proceeds for those 
entitled. No such result, however, accrues, according to SiR GEORGE JESSELL, 
M.R., when the sale is after the 20 years. That is what I take him to have 
decided, although there are one or two observations in his judgment which 
are a little obscure. In my judgment, Re Alison (1) is no authority for the 
plaintiff’s claim in the present case because, not only is the decision the other 
way, but there are no reasons given in it which would favour the plaintiff’s 
case other than those which arise, I think, out of the form of the mortgage 
in that case, which was a mortgage by way of trust for sale, a feature entirely 
absent here. 

Counsel for the plaintiff also pressed me with Re Thomson’s Mortgage Trusts, 
Thomson v. Bruty (3) where Eves, J., held that the second mortgagee was 
entitled to be repaid in full out of certain surplus moneys notwithstanding 
that his claim to arrears of interest was barred by the Limitation Act, 1623. 
In that case, however, as Eve, J., says ({1920] 1 Ch. 512): ‘‘ No question 
under the Statute of Limitations arises.’”’ The transaction had been by 
way of sale by the first mortgagee before any title by limitation arose, and, 
therefore, he was bound, to deal with the proceeds on the footing that he had 
to account for them to the puisne incumbrancers, and the fact that one of 
them could not have sued for the arrears of his interest was held by his 
Lordship to make no difference. That decision does not, in my view, govern 
this case. I do not think for this purpose I need consider what exactly 
the rights of a mortgagee remaining in possession may be. Whether he gets 
his term of 3,000 years indefeasible, 7.e., without any right to redeem it, or 
whether he acquires as a squatter a fee simple does not seem to me to matter, 
because in either event he can vest a fee simple in his purchaser by the 
exercise of his powers. I am content to assume in this case that the sale by 
the personal representatives of the first mortgagee was a sale in exercise of 
the statutory power of sale in the mortgage. If that be so, they hold the 
mortgage money, as the summons suggests, on the trust declared by the Law 
of Property Act, 1925, s. 105, and it is on that section that I think the answer 
to this question wholly depends. The side-note to s. 105 is: ‘‘ Application 
of proceeds of sale’? and the section provides : 


The money which is received by the mortgagee, arising from the sale, after discharge 
gf prior incumbrances to which the sale is not made subject, if any, or after payment 
into court under this Act of & sum to meet any prior incumbrance, shall be held by 
him in trust to be applied by him, first, in payment of all costs, charges and expenses 
properly incurred by him as incident to the sale or any attempted sale, or otherwise ; 
and secondly, in discharge of the mortgage money, interest, and costs, and other 
money, if any, due under the mortgage ; and the residue of the money so received 
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shall be paid to the person entitled to the mortgaged pro i i 
. : ; t ‘ 
receipts for the proceeds of the sale thereof. a Se eae aaa ae aa 


In my judgment, the answer to this summons depends on who is the person 
entitled to the mortgaged property, and, whoever else may be, I cannot see 
how the plaintiff can possibly say that it is he, because under the Limitation 
Act, 1939, ss. 12 and 16, all his title has been extinguished and he has no 
interest in the property. His counsel seeks to avoid that by saying that though 
he is not the person entitled to the property, he is authorised to give a receipt, 
and points to ss. 107 and 116 of the Law of Property Act, 1925, as showing that 
a person may yet give a good receipt though the mortgage money has been 
paid otf and the mortgage has ceased. Those sections, in my judgment, do not 
go to this kind of consideration at all. They are for the protection of purchasers 
and other persons who in good faith pay money to a person who appears prima 
facie to have a right to receive it. That is not to say that a person who, 
having been a mortgagee and having lost all his right, title and interest in 
the property by the lapse of time, can yet be a person entitled to give a 
good receipt for the proceeds of sale. In my judgment the plaintiff does not 
come within those words. On the other hand I am of opinion that the executors 
do come within those words and consequently I hold that they are the only 
beneficiaries under the statutory trust applicable under s. 105, no one else, 
as I say, at this stage having any interest in the property except possibly a 
shadowy interest in the reversion subject to the term of 3,000 years. In my 
judgment, therefore, the summons fails and I propose to make no order on it 
except that the plaintiff pay the costs as between party and party. 

Application dismissed. Order that plaintiff do pay defendants’ costs as between 
party and party. 

Solicitors: Clifford-Turner & Co., agents for R. E. Frearson, Skegness (for 
the plaintiff) ; Peacock & Goddard, agents for Walker, Rainey & Owen, Spilsey 
(for the executors of the first mortgagec). 

[Reported by R. D. H. OsBorne, Esq., Barrister-at-Law.] 


RAMSBOTTOM v. SNELSON. 


[Kine’s Bencu Division (Lord Goddard, C.J., Humphreys and Singleton, 
JJ.), January 15, 1948.] 

Landlord and Tenant—Small tenement—Recovery of possession—Service occu- 
pancy—Occupation as licensee—House occupied free of rent by farm stockman 
—Small Tenements Recovery Act, 1838 (c. 74), s. 1. 

A farmer required a stockman employed by him to live in a house on 
the farm, free of rent and rates, for the proper performance of his duties :— 

Hetp: the holding being a service occupancy by leave and licence of 
the farmer, there was no tenancy in respect of which an order for possession 
could be made under the Small Tenements Recovery Act, 1838, s. ‘Ms 

Observations of LorRD ALVERSTONE, C.J., in Dover v. Prosser ( [1904] 
1 K.B. 84, 85; 89 L.T. 724, 725), applied. 

[As To JURISDICTION OF JUSTICES UNDER THE SMALL TENEMENTS REcOvERY ACT, 
1838, see HALSBURY, Hailsham Edn., Vol. 20, p. 283, para. 319; and FoR CASES, 
see DIGEST, Vol. 31, p. 549, Nos. 6952-6957.] 

Cases referred to: 

(1) Dover v. Prosser, [1904] 1 K.B. 84; 73 L.J.K.B. 13; 89 L.T. 724; 68 J.P. 37; 


20 Digest 26, 140. 
(2) Marsh v. Estcourt, (1889), 24 Q.B.D. 147; 59°L.J.Q.B. 100; 54 J.P. 294; 20 


Digest 26, 139. 
(3) M’Clean v. Prichard, (1887), 20 Q.B.D. 285 ; 58 L.T. 337; 52 J.P. 519. 
(4) Petersfield Case, Stowe v. Jolliffe, Aylward’s Case, (1874), 2 O'M. & H. 94; 20 


Digest 26, 138. 
Case Srarep by Stafford justices. his 
At a court of summary jurisdiction sitting at Stafford an application was 
made by the respondent, a farmer, under the Small Tenements Recovery Act, 
1838, for an cjectment warrant in respect of a dwelling-house in the occupation 
of the appellant who was ono of his employees. On Sept. 16, 1947, the court 
granted the application and issued a warrant ordering possession to be given 
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ithi the ground 
ta the respondent within 30 days. The appellant appealed on 
that, as eee not a tenant, there was no power to issue a warrant under the 
Act. The appeal was allowed. 


Colin Duncan for the appellant (the employee). 
L. A. Blundell for the respondent (the farmer). 


LORD GODDARD, C.J. : This is a Special Case stated by justices of the 
county of Stafford who made an order of possession under the Small Tenements 
Recovery Act, 1838, in favour of a farmer against a farm worker. Section 1 
of the Act gives jurisdiction to justices to order the ejectment of a tenant : 


- + » 80 soon as the term or interest of the tenant of any house, land, or other corporeal 
hereditaments held by him at will or for any term not exceeding seven years, either 
without being liable to the payment of any rent or at a rent not exceeding the rate of 
£20 a year... shall have ended... 


The sole question is whether there was a tenancy in the appellant or whether 
his holding of the cottage was what is commonly called a service occupancy 
by leave and licence of the farmer. 4 

The justices have found as facts that the farmer engaged the appellant some 
twelve months ago at a wage of £4 10s. a week, plus insurance and milk, and a 
house, free of rent and rates, and that the appellant was engaged to look after 
stock and, as a stockman, was required to live in the house for the purpose 
of his employment, so that he could be available at all times of the day and night 
to attend to calving cows and injured animals, etc., and, generally, more efficiently 
carry out his duties. That seems to me to bring the case within Dover v. Prosser 
(1) where it is pointed out that in those circumstances the occupancy is not a 
tenancy but is under a licence. Lorp ALVERSTONE, C.J., in giving the judgment 
of the court in that case, which arose on the question whether or not a man was 
entitled to be included in the register of voters, said ( [1904] 1 K.B. 85) : 


If he [i.e., the occupant] is merely permitted, but not obliged, to occupy the premises 
so long as he performs certain duties, that is not an occupation by virtue of any office, 
service, or employment, and is not sufficient to disentitle him from having his name 
registered in Division I. This view is supported by the judgment of Wits, J., in Marsh 
v. Estcourt (2), where he said (24 Q.B.D. 151): ‘‘ In the case referred to by the learned 
counsel for the respondent [M’Clean v. Prichard (3) ] the occupation was admitted 
to be occupation by virtue of service. Here the labourers were not required to reside 
in the cottages, but were allowed to reside in them as a privilege. It would be an 
abuse of language to call residence under such conditions occupation by virtue of 
service.” If it. necessarily follows from the nature of the duties which 2 man has to 
discharge that he must occupy a certain house in order properly to discharge those 
duties, that would be a case of 4 man occupying certain premises by virtue of his employ- 
ment just as much as if he were expressly required to do so. An exemple of this class 
is to be found in the Petersfield case (4), where MELLor, J., in dealing with a case of 
an occupation necessary for the discharge of the occupier’s duties, instanced the case 
of a gamekeeper who received so much wages and also occupied a house in the centre 
of his employer’s preserves ; in that case the gamekeeper did not live in the house as 
@ tenant, but because the nature of his employment required him to. Those examples 
shew the two classes of cases and the question which we have to decide is, under which 
category does the present case come ? 


I am not suggesting that the justices have no jurisdiction under the Small 
Tenements Recovery Act in every case where a farmer has cottages which 
go with the farm and wants his farm workers to live in them as a matter of 
convenience for both parties. If a farm worker is merely required to live 
in @ house simply as a matter of convenience for all parties, he is in the true 
sense of the word a tenant, and can be, if he holds over after the term of his 
tenancy has expired, brought before justices who have jurisdiction to make 
an order under the Act, but where the occupancy is a service occupancy, i.e., 
where, as in this case, the justices find-that he is required to live there for the 
proper performance of his duty, just as a chauffeur may be required to live in 
the flat over his employer’s garage or a gardener in a cottage in the garden, 


was @ service occupancy, and, consequently, that the proceedings could not be 
taken under the Small Tenements Recovery Act. The appellant thus succeeds. 


F 
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He achieves his object of fighting this point of high juristic principle which can 


be of no possible benefit to him or anybody els d, th 
allowed without costs. ybody else, and, therefore, the appeal is 


HUMPHREYS, J. : I agree. 


SINGLETON, J. : I agree. 


< Appeal allowed without costs. 

Solicitors: Haslewood, Hare & Co., agents for H. Wallace-Copland, Stafford 
(for the appellant) ; Ellis & Fairbairn, agents for Pickering and Pickering, Stafford 
(for the farmer). 


[Reported by F. A. Amiss, EsqQ., Barrister-at-Law.] 


Re ORCHARD (deceased), CARPENTER v. LAUER. 
[CuaNcERyY Division (Vaisey, J.), January 16, 1948.] 


Wills—Construction—Condition—‘‘ In the event of an armistice having been 
concluded between Greai Britain and Germany in the present war before the 
date of my death.’ 

By her will dated Nov. 23, 1940, a testatrix directed her trustees to hold one 
moiety of her residuary estate on certain trusts “ in the event of an armistice 
having been concluded, between Great Britain and Germany in the present 
war before the date of my death,” but, in the event of no such armistice 
having been concluded between Great Britain and Germany before 
her ra there was an alternative disposition. The testatrix died on Sept. 
6, 1945. 

HEtp : when the unconditional surrender of Germany, which took place 
before the testatrix’s death, was tendered to and accepted by the Allies, 
there resulted a cessation of active hostilities for an indefinite time as a 
preliminary to the permanent laying down of arms which was an armistice 
in the sense of the word, used, in the will. 

[As To ConTEXT AND MEANING OF Worps, see HALSBURY, Hailsham Edn., Vol. 

34, pp. 222-226, paras. 278-283 ; and ror Casus, sce DIGEST, Vol. 44, pp. 574-583, 

Nos. 3911-4054.] . 


ADJOURNED Summons to determine whether, in view of the fact that Germany 
surrendered unconditionally, an armistice had been concluded between Great 
Britain and Germany before the date of the death of the testatrix within the 
meaning of her will. Vasey, J., held that there was such an armistice. The 
facts appear in the judgment. 


Whitty for the plaintiff. 
Winterbotham and B. S. Tatham for various defendants. 
Danckwerts for the Custodian of Enemy Property. 


VAISEY, J. : I have to determine the meaning of an expression contained 
in the will of the testatrix, Mary Adele Orchard, dated Nov. 23, 1940. The 
testatrix died on Sept. 6, 1945. By cl. 7 of her will she directed that one moiety 
of her residuary estate should be held by her trustees on certain trusts ‘in the 
event of an armistice having been concluded between Great Britain and Germany 
in the present war before the date of my death,”’ but, in the event of no such 
armistice having been concluded between Great Britain and Germany before 
her death, she made an alternative disposition of that moiety. In another 
clause of her will she says that she felt that there was no obligation on her to 
leave her relatives in Germany any share of her estate ‘‘in the event of an 
armistice as aforesaid not having been arranged prior to my death as here- 
inbefore provided.” 

I do not think that any distinction in meaning can be drawn between the 
arrangement of an armistice and the conclusion of an armistice. When the 
matter came before me during the last sittings it seemed to me that I ought, 
and, indeed, I think counsel invited me, to obtain some guidance from the 
appropriate department of State on the question whether an armistice was 
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concluded between Great Britain and Germany in the view of those authorities, 
but I made it clear in the letters which I caused to be written to those depart- 
ments that it was for me to decide the meaning of the word “ armistice ‘ mn 
this context. I am informed that, in the view of the War Office, no armistice 
was concluded between Great Britain and Germany. Germany surrendered 
unconditionally, and the date of various instruments of surrender signed by the 
Allies and the Germans extended from a date in April to a date in May. There 
were, apparently, seven such instruments relating to various fields of war in 
different parts of Europe, and all were dated before the death of the testatrix. 

If the word “ armistice ’’ is used in contradistinction to “surrender,” of 
course, no armistice was concluded between Great Britain and Germany, 
but it seems to me that an unconditional surrender results in an armistice if it 
is accepted by the nation to whom it is tendered. I place no reliance on the 
fact that there were terms of surrender signed by both sides. Those mstru- 
ments are not before me. I do not know whether their contents are open to 
the public or not, but the fact remains that an unconditional surrender results 
in the laying down of arms if and only if it be accepted by the victorious party. 
The idea that there is no armistice if there is an, unconditional surrender 
seems to me to be ill-founded in the sense in which I think the word must have 
been used here. There might be circumstances in which an armistice was 
concluded in the testatrix’s lifetime which would render it almost ridiculous 
to suppose that it could be an armistice within any reasonable meaning that the 
testatrix could possibly have attributed to it. There might have been a short 
cessation of hostilities for some immediate purpose with no intention that it 
would be more than an interlude in the conduct of the war. It might have been, 
for instance, for the purpose of some temporary negotiation, or for the burial 
of the dead, in circumstances where nobody could suppose that it was likely 
to result in a termination of the war in the limited sense in which ordinary 
people would understand it. I think that a cessation of hostilities for a specified 
limited time or for a specified purpose such as I have suggested probably would 
not have been considered, to be the kind of armistice of which the testatrix 
was speaking, but where I find a cessation of active hostilities for an indefinite 
time and in such circumstances as gave rise to a general expectation that they 
would not be resumed, a cessation which was intended and expected to be the 
preliminary to the permanent laying down of arms, it seems to me that that was 
an armistice in the sense in which the testatrix used the word. So far from 
armistice being contrasted with unconditional surrender in this will—in other 
contexts very different conclusions might be reached—it seems to me that when 
the unconditional surrenders were made and accepted there was an armistice 
in the sense in which the word is used, that is to say, there was a cessation of 
hostilities for an unlimited time in the expectation or belief that that was the 
opening of the end of the chapter. I, therefore, think there was an armistice 
within the meaning of the testatrix’s will some time in late April or the early 
part of May, 1945, which dates were prior to the testatrix’s death. 

I shall, therefore, declare that within the meaning of this will an armistice 
had been concluded between Great Britain and Germany in the then existing 
war before the date of her death, such armistice having resulted from the 
unconditional surrender of Germany and the acceptance of that surrender by 
those to whom Germany was opposed. 

oy Declaration accordingly. 

Solicitors : Church, Adams, Tatham & Co., agents for Carpenter & Carpenter, 
Bath (for the plaintiff and the various defendants) ; Solicitor to the Board of 
Trade (for the Custodian of Enemy property). 


[Reported by R. D. H. Ossorng, Ksq., Barrister-at-Law.] 
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R. v. GERARD. 


[Count OF CrimiINAaL AppEaL (Lord Goddard, 6.J., H 
Singleton, JJ.), January 19, 1948.] Beamer 8) SUR Sy™ 20s 


Criminal Law—Trial—Summing-up—Misdirection—Statement after caution 
but before being charged—‘* What I have to say I will say ed court ae 
Comment of judge. 

On being found in possession of a lorry laden with bottles of spirits, 
the applicant, after being cautioned, was asked by the police whether 
he wished to say how he came in possession of the lorry and its contents, 
and he replied: ‘‘ What I have to say I will say to the court.” Later, 
the applicant was charged with housebreaking, and the judge, in summing 
up, suggested that, if the applicant were innocent, it was curious that he 
had made this statement when he had not yet been charged :— 

HELD: the judge’s observation was perfectly proper and there was no 
misdirection of the jury. 

R. v. Leckey ( [1943] 2 All E.R. 665 ; 170 L.T. 198), considered. 


[As to MisprrREcTIoN, see HALSBURY, Hailsham Edn., Vol. 9, pp. 275-277; 


paras. 402, 403; and ror Casss, see DIGEST, Vol. 14, pp. 533-535, Nos. 6040-6055, 
and Supplement. ] 


Cases referred to : 
(1) R. v. Naylor, [1933] 1 K.B. 685; 102 L.J.K.B. 561; 147 L.T. 159; 23 Cr. 
App. Rep. 177; Digest Supp. 
(2) R. v. Leckey, [1943] 2 All E.R. 665; [1944] K.B. 80; 113 L.J.K.B. 98; 170 
L.T. 198; 29 Cr. App. Rep. 128; Digest Supp. 
(3) R. v. Tune, (1944), 29 Cr. App. Rep. 162; Digest Supp. 


AppuicaTion for leave to appeal against a conviction at the Middlesex Sessions 
on the ground of misdirection. The Court of Criminal Appeal held that there 
had been no misdirection and refused the application. The facts appear in 
the judgment of the court delivered by Humpnreys, J. 


Melville Buckland for the applicant. 
The Crown did not appear. 


HUMPHREYS, J. [delivering the judgment of the court]: The applicant, 
was convicted at Middlesex Sessions, together with another man, who pleaded 
Guilty, of housebreaking and was sentenced to 3 years’ penal servitude. He 
asks for leave to appeal against his conviction and the sentence. 

So far as the conviction is concerned, counsel on his behalf suggests that there 
was a misdirection in the summing-up of the deputy chairman. The applicant 
and the other man were found at 12.30 a.m. ina lorry which had attracted the 
attention of a police officer. The policeman was suspicious and pulled off the 
sheet which was used to protect the contents of the lorry, and he found that the 
load consisted of a large number of cases of gin. The policeman, knowing that 
spirits are not easily obtainable in large quantities in these days, and that a 
great many public houses and distilleries have been broken into from time to 
time, put a harmless question to the two men: ‘‘ What are you doing with 
this lorry ?”” The result was that both men jumped off the lorry and ran away 
as hard as they could in different directions. The applicant had the misfortune 
to run straight into the arms of another policeman who brought him back. 
The other man was also caught. Thinking it was a case which obviously 
required investigation, the policeman took both the men to the police station, 
and there, in accordance with the practice, they were formally cautioned. 
They were not invited to make a statement. On the contrary, they were told 
that, unless they wished to make a statement about the matter, they need 
gay nothing. The police officer said to the applicant: ‘‘Do you wish to say 
how you came into possession of the lorry and its contents ? ” In giving his 
evidence, the police officer said : ‘“‘T myself did not know it was stolen at that 
time, and I gave him a caution and he said: ‘I have nothing to say. What 
I have to say I will say to the court ’”’ That was an important statement 
from any point of view, and, when the deputy chairman came to sum up the 
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case, after referring to the general circumstances, he made this observation 
to the jury: 

There is one other remark which was made and which you will have to consider. 
That was Gerard’s statement, before he had ever been charged, that he was going 
to reserve his account for the court. Of course, he is not bound to say anything, as 
you have been told, but it may occur to you to be perhaps a little curious with a man 
who has not yet been charged and who merely ran away because he lost his head, 
not knowing what was wrong, but guessing something was wrong with Humphries 
and not himself. It may be a little odd to you—I do not know—that he should say : 
‘“‘T reserve my statement for the court,” when, in fact, he has not been charged with 
anything or told he is going to come before a court. 


Counsel for the applicant has submitted to this court that that was a mis- 
direction. It can only be a*misdirection if it was an invitation to the jury to 
form an adverse opinion against the applicant because he did not then give an 
explanation, but, in our opinion, it cannot possibly be construed as anything 
of the sort. It was a perfectly harmless, reasonable and true observation to 
make. The policeman did not know that the contents were stolen and the 
applicant says he had not the least idea that they’ were stolen. Even if the 
policeman was going to make further inquiries, it is a little odd, one may think, 
that the applicant should have said, in effect: ‘‘I shall be taken before a 
court and I will give my answer then.”’ 

These cases, in which the court is asked to quash a conviction on the ground 
of something being said to the jury by the presiding judge in regard to what 
an accused man said on being charged, are not infrequent. The matter was 
considered with great care by the court in R. v. Naylor (1), and I do not think 
anyone would desire to quarrel in any shape or form with the judgment in that 
case, but R. v. Leckey (2), a later decision, has been cited to us. All we say 


about Leckey’s case (2), which was a decision of this court, is that it may be D 


described as forming the high water mark of those cases in which convictions 
have been quashed because of a statement made by the presiding judge about 
an observation made by the accused man when he was arrested, and we are 
not disposed to extend the decision in that case beyond the facts of that case 
or some similar case, if it should come before us. The present is a totally 
different case, and is, we think, very much like R. v. Tune (3), which came before 
this court after Leckey’s case (2). In that case, a man charged with fraudulent 
conversion, on being interviewed by the police after caution with regard to 
the charges, made a statement in which he admitted that he had been shown 
various documents by the police, but gave no explanation and at the end said : 
“T can fully explain the whole question, but would prefer to have advice before 
doing so in writing.” It was submitted that the chairman in that case was 
wrong in commenting to the jury: ‘Could not that have been said without 
legal advice?” This court held that there was nothing whatever improper 
in such an observation being made and declined to quash the conviction. 
Similarly, in the present case, in our view, what was said by the deputy chairman 
was & perfectly harmless and proper observation. It cannot have misled the 
jury into thinking that they ought to convict the applicant because he did not 
make some answer to the charge, when, in truth, no charge had been made 
against him at all. Therefore, this application for leave to appeal is refused. 
We do not think that the sentence is in the least degree excessive, and the 
application so far as the sentence is concerned is refused. 


Application refused. 
Solicitor : James Fellowes (for the applicant). — ‘ 


[Reported by R. Henpry Waits, Esq., Barrister-at-Law.] 
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inet DIViITO v. STICKINGS. 
[Kine’s BencH Division (Humphreys, Singleton and Birkett, JJ.), January 
21, 1948.] sais 
Highways—O ffence—Piichi aE, ice- 1 ; 
“sey > or 4 a ching siall—Sale of ice-cream from van—Highways Act, 
The appellant was convicted before a court of summary jurisdiction 
with, being a “ person travelling,” having pitched a stall on the highway, 
contrary to s. 72 of the Highways Act, 1835. The appellant was a partner 
in a firm of ice-cream makers, and on the day in question he stopped a 
van which he was driving on the highway and sold ice cream from it to 
purchasers. 
HeEtp: while in certain circumstances a motor van might proper 
erl 
be found to be a “stall,”’ it could not be said that the a ppellaneniat 
pitched ” his van on the highway when he stopped it, and, therefore, 
he had been wrongly convicted. 

ne THE HicHways Act, 1835, s. 72, sco HALSBURY’S STATUTES, Vol. 9, 
p- . 

Case SraTED by Hythe (Kent) justices. 

At a court of summary jurisdiction sitting at Hythe an information was 
preferred by the respondent, an inspector of police, charging the appellant, 
being a person travelling, with unlawfully pitching a stall on a highway 
known as Rampart Road, Hythe, contrary to s. 72 of the Highways Act, 1835. 
The justices convicted the appellant and fined him £1. The appellant appealed, 
and the court now allowed his appeal. The facts appear in the judgment of 
HuMPHREYS, J. 


Harold Brown for the appellant. 
Tilling for the respondent. 


HUMPHREYS, J.: Justices for the borough of Hythe convicted the 
appellant under s. 72 of the Highways Act, 1835, which provides that : say 
any hawker, higgler, gipsy, or other person travelling shall pitch any tent, 
booth, stall, or stand, or encamp upon any part of any highway ”’ he shall be 
guilty of an offence. The appellant was a partner in a firm of ice-cream 
manufacturers who carry on their business at Deal, and on the day in 
question he drove his motor van, from which he was in the habit of selling 
ice-cream, to Hythe and sold his ice-cream from a certain place on the 
highway there. It seems to me that the justices have strained language 
which is totally unsuitable for the purpose to prevent something which in 
law is not prohibited, that is, selling from a vehicle. That is clearly what they 
objected to, because, not only is there no finding that the appellant was guilty 
of any obstruction, but it is admitted by counsel for the local authority that 
there was none. The real gravamen of the offence was that the appellant, 
having come from Deal, was selling in Hythe in a way in which 4& 
hawker might sell. In my opinion, it is an extravagant use of language 
to say that a man who is driving a motor van and stops to make a sale 
then and thereby pitches a stall, to wit, his motor van, on the highway. 
I do not say that a motor van might not in certain circumstances be treated 
as and found to be a stall. If it were used for the purpose of selling things it 
might be, but, for there to be an offence under s. 72 there must be not only 
something which might be a “ stall,” but a stall which is “ pitched ” on the 
highway. I can imagine no English active verb less appropriate to the stopping 
of a motor van than to say that it is thereby ‘“‘ pitched ”’ on the highway. 
There is no evidence here that the appellant committed the offence of which 
he was convicted, and his conviction should be quashed. 


SINGLETON, J.: I agree. 


BIRKETT, J.: I agree. 
Appeal allowed with costs. 

Solicitors : Hardcastle, Sanders & Co., agents for Hardman & Watson, Deal 
(for the appellant) ; Sharpe, Pritchard & Co., agents for W. L. Platts, County 


Hall, Maidstone (for the respondent). 
[Reported by I’. A. AMIES, Esq., Barrister-at-Law.] 
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Re WINGHAM (deceased). 


[PropatE, Divorce AND ADMIRALTY DIVISION (Pilcher, J.), January 14, 


21, 1948.] 
Wills—Soldier’s will—Actual military service—Airman training in Canada for 
operational duties—Wills Act, 1837 (c. 26), 8. 11. 
Persons in His Majesty’s Forces in time of war, though technically on active 
service, are not entitled to make a privileged will unless they are “ in actual 
military service ” within the meaning of those words ins. 11 of the Wills Act, 
1837. In deciding whether a particular soldier or airman was “ in actual 
military service ” the courts have not construed those words too literally, but 
have considered, whether, paying due regard to the changed conditions 
of warfare, the soldier or airman could, at the time he made the testamentary 
document, be considered to be so circumstanced that he would, under the 
Roman law, have been regarded as ‘“‘ in expeditione,” and the circumstance 
that he was or was not at the material time “‘ inops consilii””’ has not been 
regarded as a test of the right to make a privileged will. Those service 
personnel in time of war who are “‘ in expeditione” or “ in actual military 
service ” within the meaning of the section are confined, at least to those who 
(1) are actually engaged on a campaign, (2) are proceeding or are under 
orders to proceed, or to hold themselves in readiness to proceed on a cam- 
paign, (3) are situated in what can properly be called a beleaguered fortress 
or a war base from which active offensive or defensive operations are being 
conducted. 
A member of the Royal Air Force, while stationed, during the war, in 
Canada where he had, been sent for training in operational duties, executed 
a testamentary document which did not comply with the provisions of the 
Wills Act, 1837 :— 
Hetp : he was not “in actual military service ’’ within s. 11 of the Act, 
and, therefore, was not entitled to make a privileged will. 
[As ro Actuat Mitirary SERvICE, see HALSBURY, Hailsham Edn., Vol. 14, 
p- 198, para. 325; and ror Casss, see DIGEST, Vol. 39, pp. 333-335, Nos. 193-219.] 
Cases referred to: -. 
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73, n.; Digest Supp. 
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Morton for a grant of letters of administration with a testamentary document 
annexed, the document, which did not comply with the provisions of the Wills 
Act, 1837, having been executed by a member of the Royal Air Force during 
the war, while training, in Canada for operational duties. ‘The motion was 
dismissed on the ground that the deceased was not “ in actual military service ” 
within the meaning of those words in s. 11 of the Act. 


Harvey Moore for the plaintiffs. 
The defendant appeared in person. 


Cur. adv. vult. 
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< Jan. on ‘Sega J., read the following judgment. The plaintiffs, 

who stand nefit under a testamentary document signed by the deceased 

on Mar. 1, 1943, ask for a grant of letters of administration with the test 

a eri Ts , e testamentary 
ocum exed. e defendant is the father of the deceased. 

The deceased entered the Royal Air Force in February, 1940. In Octobe 
1942, he was sent to Canad ining i eaek thks aah 

e it to Canada for training in operational duties. On Mar. 1 
1943, while stationed at North Battleford, Saskatchewan, he executed ates 
testamentary document in question. This document did not comply with the 
provisions of the Wills Act, 1837. On Aug. 11, the deceased met his death while 
flying on duty in Canada in the course of his training for operational duties. 
The testamentary document which he executed on Mar. 1, 1943, was valid as a 
privileged will and the point which I have to determine is whether at the time 
when he executed the document the deceased was ‘‘ in actual military service ” 
within the meaning of the words in s. 11 of the Wills Act, 1837, so as to entitle 
him to make a privileged will. Section 5 (2) of the Wills (Soldiers and Sailors) 
Act, 1918, provides that for the purposes of s. 11 of the Wills Act, 1837, the 
expression “ soldier ’’ includes a member of the Royal Air Force. The develop- 
ment and scope of modern warfare as exemplified by the conditions which 
prevailed in the recent world war have rendered the consideration of the cir- 
cumstances in which a member of the armed, forces of the Crown is entitled to 
make a privileged will one of considerable difficulty. The decisions in the 
recent cases of Spark (1) and Gibson (2) are not easy to reconcile, and I may, 
therefore, be forgiven for making a short review of some of the authorities dealing 
with the point under consideration. 

Section 11 of the Wills Act, 1837, provides that ‘‘ any soldier being in actual mili- 
tary service ’’ may dispose of his personal estate without the formalities required 
by the Act. The material words in this section are the same as those in s. 23 
of the Statute of Frauds. The courts of this country have from time to time 
experienced considerable difficulty in construing these words owing to the fact 
that conditions of military service and of warfare generally have changed com- 
pletely since the words in question found their way into the Statute Book. 
It is now generally accepted that the words when first inserted into the Statute 
of Frauds, were intended to confer on British soldiers the same testamentary 
rights as had been enjoyed by Roman soldiers under Roman law. The first 
authority to which I need refer is Drummond v. Parish (3) (1843) (3 Curt. 522). 
In that case Sir HERBERT JENNER Foust reviewed at considerable length the 
provisions of the Roman law as expounded by subsequent commentators. At 
p- 536 he says : 

It ig quite clear from these passages from the Digest, the Code and the commentators, 
generally, that the privilege did not extend to soldiers of every description, they 


must be soldiers expeditionibus occupati, or called out to defend the city; this last 
case was of itself an exception, for it could not strictly be said to be ‘‘ expeditio.” 


At pp. 537, 538, he refers to this passage in SWINBURNE ON Wits, 7th ed. (1803), 
vol. 1, pp. 95, 96, dealing with milites armati : 

Concerning the first sort, either they be such as lie safely in some castle, or place of 
defence, or besieged by the enemy, only in readiness to be employed in case of invasion or 
rebellion, and then they do not enjoy these military privileges, or else they be such 
as are in expedition or actual service of wars, and such are privileged, at least during 
the time of their expedition . - . 

At the end of his judgment, at p. 542, Sir Herpert JENNER FustT says : 

Being of opinion from the result of the investigation of the authorities that the 
principle of the exemption, contained in the 11th section of the Act, was adopted from 
the Roman Law: I think it was adopted with the limitations to which I have 
adverted, and that, by the insertion of the words actual military service the privilege, 
as respects the British soldier, is confined to those who are on an expedition. 

In the case of Hill (4) decided two years after Drummond v. Parish (3), Sir 
Hersert JENNER Fust refused to grant probate of an unattested, testamentary 
document made by General Hill, who was at the time he executed it in command. 
of the Mysore Division stationed at Bangalore. As is well known, His Majesty’s 
troops were at this time engaged in active warfare in India and it appears that 
the testator might at any time have been called to march against the enemy. 
In spite of this fact, Sir HERBERT Jenner Fust rejected the motion and refused 
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to admit the unattested testamentary document, presumably because on the 
facts of the case General Hill could not be said to have been im expeditnone 
when he executed the document. 

No further guidance is to be obtained from reported cases as to the proper 
construction to be given to the words “in actual military service until we 
come to the cases dealing with soldiers’ wills executed during the South African 
war. In Hiscock’s case (5) Sm Francis JEUNE, P., pronounced in favour of 
a testamentary document executed by a private in a volunteer battalion. At 
the time of the execution of the document, the testator, having sent in his name 
for active service, had proceeded, under orders into barracks at Chichester. He 
later embarked for South Africa where he received a wound from which he died. 
The case of Hiscock (5) is important because Sir FRaNcIs JEUNE, after dis- 
cussing Sir HERBERT JENNER Fust’s decision in Drummond v. Parish (3), seems 
to have paid little, if any, regard to the words of the Wills Act, 1837, “in actual 
military service’ and to have applied his mind solely to the meaning to be 
given under modern conditions to the words in expeditione. He says ({1901] 
P. 82, 83): 

... when a Roman soldier did anything towards fighting the enemy he would 

have been considered under the law of his time as being ‘‘in expeditione’’... In case 
of invasion or civil war—both circumstances which were more present to the minds 
of the persons who framed the laws of this country in the time of Charles II than 
they are to the legislaters of our own time—this step might be merely that a man 
was taken from his home to man the walls or defences of his own native town. In 
the case of invasion, I should imagine, for instance, that a man living at Dover, and 
who was called upon to go into the fortifications at Dover and to assist in the 
defence, wovld have been within the meaning of the term “in expeditione” or 
* actual military service,”’ although the movement made or step taken by him would 
be small in point both of time and locality or distance. 
In the result, SrR Franots JEUNE held that the step taken by the testator in 
Hiscock’s case (5), viz., proceeding into barracks with a view to embarking for 
South Africa, was sufficient, and he, accordingly, pronounced in favour of the 
testamentary document. 

In the following year Sir Francois JEUNE took the matter a little further in 
Gattward v. Knee (6). In that case the deceased’s battalion, stationed in India, 
was warned for service and two days later was ‘‘ ordered to mobilise ”’ for service 
in South Africa. The battalion was embarked on Sept. 10, 1899. Between Sept. 
8 and Sept. 19, the deceased wrote an undated letter which was propounded as a 
ges will. In the course of his judgment Srr Franois JEUNE said ([1902] 

. 102); 

... I have no doubt myself that mobilization, giving to that word the effect which 
I understand it to carry, may be fairly taken as a commencement of that which in 
Roman law was expressed by the words “in expeditione.”” These words meant 
something more than the English words “ on an expedition,” because it is quite clear 
that when a force begins in a sense to engage in or to enter upon active service it 
would be said to be in expeditione. I thought, when deciding the case cited 
[Hiscock’s case (5)] and I still think, that it is a fair test to ask whether or not the 
person whose testamentary dispositions are in question has done anything; but I am 
of opinion that if the order for mobilization has been received, although the man himself 
may have done nothing under it, yet that order so alters his position as practically 
to place him in expeditione. Such an order goes beyond a mere warning. I do not 
think a mere warning for active service would be sufficient . . 

It would seem, therefore, that up to the time of the South African war the 
courts of this country, when called on to decide whether a soldier was ‘in 
actual military service,’ considered and considered only whether such soldier 
would have been regarded under the Roman law as being ‘in expeditione.” 
The decisions in Hiscock’s case (5) and Gattward v. Knee (6), moreover, make it 
clear that in more modern times a soldier who in time of war takes any personal 
step to join the forces in the field or whose unit is ordered to mobilize for service 
in the field is in expeditione and thus entitled to make a privileged will. 
eae sips pepe: aa testamentary documents executed by soldiers during 

0 1918 do not take the matter much further. In Dalrymple 
Ye Campbell (7), where another pot was under consideration, it seems to have 
are ed ele fo parties that a nuncupatory will made by an officer- 
t at Sa fter he had received orders to proceed to France was good. 

In Grey’s case (8) Hixx, J., says ( [1922] P. 142) : 
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Ever since the judgment in Drummond v. Parish i 
: (3) it has be ttle 
Act does not apply to every soldier, but only to a woldior who is Pees artis 
—_— that relation begins end where it ends must be decided by the circumstances 
of the particular soldier. As to the point at which a soldier begins to be on an 


ti | ‘ . : : 
nA ion, In the Goods of Hiscock (5) shows that a liberal interpretation must be 


In the result, Hix, J., decided that the unattested will in questi i 

uit, LL, J., estion, which 
executed in hospital in London on May 9, 1921, could not “Fi mauaieted Pa hte 
bate as a soldier’s will although the official termination of the war did not come 
until Aug. 31, 1921. At the conclusion of his judgment, Hux, J., says (vbid., 143) : 


(1) For a soldier to be in actual military service it is not sufficient that there 
i should 
be 4 copateed war; he har in some place for the purposes of the war, and (2) 
actual military service ” refers to a state of fact, not to a date artifici 
Act of Parliament or. Order in Council. Sei oe ok ee 


Re Kitchen (9) was another case decided during the 1914-18 war, in which it 
was held that a soldier who had been ordered to hold himself in readiness for 
service overseas could make a privileged will. 

It is not necessary, I think, to refer to any other case until we come to the 
eases decided during the recent war. The first reported case in this series of 
cases is a decision of HENN CoLuins, J., in the case of Gibson (2). In that case 
Henw Co.uins, J., decided that the testator, who was at the time he executed 
his will a lieutenant-colonel in the Army Dental Corps attached to a district 
command headquarters, was not “‘in actual military service.”” The report does 
not state where the testator was at the time when he executed the document, 
but it appears that he lived at his home which was situated some miles from the 
district command headquarters. In that case HENN CoLtins, J., is reported to 
have said ( [1941] 2 All E.R. 92): 


I can understand the privilege being extended to a man mobilized for service 
abroad or told to go to a certain place for embarkation, but a soldier who is carrying 
out peacetime duties, although he is under military authority, is no more a fighting 
soldier because he is in the Army than an ordinary civilian, who, in the circum- 
stances of the present war, may be said to be in the front rank of the fighting. 


Six months later the case of Spark (1) came before Hopson, J., who decided 
that a soldier serving in the Army in camp in England during the war was 
“in actual military service.’’ After referring to Hiscock’s case (5) and cases 
decided during the Boer war and the 1914-18 war, Hopson, J., said ( [1941] 
2 All E.R. 784) : 


It is quite clear that in the present war the extent of military operations has been 
very much enlarged, in depth and in height, and circumstances are different now 
from those which existed in earlier wars. The scope of military operations is very 
much larger, and it seems to me that a soldier who is in camp (even though he is in 
England and not under orders to proceed overseas) is thereby a mark for enemy 
action, and is in a position in which he is in actual military service within the meaning 
of the section, just as if he were engaged with the enemy in circumstances which no 
doubt, were envisaged by those responsible for tho drafting of the Wills Act, 1837. 


In the case of Rippon (10) I decided that the testator was “in actual military 
service.” The circumstances were that, being an artillery officer in the Terri- 
torial Army, he executed a testamentary document on Aug. 25, 1939, a few hours 
after he had, been ordered to re-join his battery in Kent. There was evidence 
that his services with his battery were ‘“‘ urgently required for ensuring pre- 
paredness for the defence of the Realm against external danger.” On the other 
hand, no state of war existed on Aug. 25, 1939, and the Territorial Army was 
not embodied until Sept. 1 nor mobilized until Sept. 2. In the case of Rowson 
(11) Watiineton, J., decided that a member of the Women’s Auxiliary Air 
Force was “in actual military service.” The report of that case is silent as to 
the precise duties which the testatrix was performing at the time when she 
executed the document, but it appears that she had during the course of the 
war been attached to the Balloon Command and to Bomber Command and had. 
frorn time to time been in charge of several stations where members of the 
W.A.A.F.’s were on duty. In that case WALLINGTON, HP found that having 
regard to these activities the lady in question was at the material time “in 
actual military service.” In the case of Anderson (12) Lozp Merrimay, P., 


212 (Fes. 7, 1948] ALL ENGLAND LAW REPORTS [Vol. 1 


i eceased, who was a musketry instructor to a platoon 1 the 
aaa pine ae fe at the time when he visited his solicitors as a civilian — 
gave instructions for the making of a will “ in actual military service. I eva 
to add that I was informed by counsel that BARNARD, J., had recently yee. ae 
in favour of a privileged will made by a member of the Royal Air pha whi " 
undergoing training in Canada. The case was uncontested and srr Neer 
judge did not deliver a formal judgment. In. the circumstances, Ww : a i g 
in mind the fact that BARNARD, J., decided as he did, I should not fee oun 
to follow his decision if, after hearing argument, I came to a contrary conclusion 
Et spect study of the cases to which I have referred seems to establish ed 
following general propositions : (i) Not every soldier in time of war, even penn 
technically on active service, is entitled to make a privileged will. (ii) While 
one of the main reasons, under both the Roman law and our law, for conferring 
on a soldier the right, in certain circumstances, to make a privileged will was that 
such a soldier was more often than not “ ‘mops consilit, the circumstance that a 
particylar soldier was or was not at the material time = mops consilit is not to be 
regarded, as a test of his right to make a privileged will. (iii) The words “in 
actual military service,’ which first appeared in the Statute of Frauds, are not 
to be construed too literally. In considering whether a soldier was “in actual 
military service ” so as to entitle him to make a privileged will, the courts have 
paid little heed to the literal meaning of the words “actual military service, 
but have considered whether, paying due regard to the changed conditions of 
modern warfare, the particular soldier can at the time he made the testamentary 
docyment be considered as having been so circumstanced that he would under 
the Roman law have been regarded as ‘‘ in expeditione.”’ (iv) A soldier who in 
time of war in pursuance of orders has made a move, however slight, to proceed 
on a campaign, or who, without having made any such move, has received orders 
to proceed or to hold himself ready to proceed on a campaign is within the 
privilege. It is clear that under the Roman law soldiers engaged in defending 
a beleaguered fortress or city as well as those engaged in active offensive opera- 
tions were entitled to make a privileged will. 

For the first time for over a hundred years this country was, during the recent 
war, under serious threat of invasion for a prolonged period. Throughout 
almost the whole war she was subjected to damaging attacks from the air. 
Towards the end of the war she was bombarded by long range rocket guns. 
Owing to the nature of the attacks to which she was subjected not every arm of 
the fighting services was immediately or continuously engaged in defensive 
measures, but all serving personnel were available to render indirect assistance 
when required. All service personnel, as well as the civil population, were in 
peril in varying degrees. The whole national resources were harnessed with a 
view to resisting invasion and preparing an expeditionary counter-attack when 
the time was ripe. There would seem, on these facts, to be some justification 
for regarding this country during most of the period of the recent hostilities 
as a beleaguered fortress. From the passage in SWINBURNE quoted by Sir 
HERBERT JENNER Fust in Drummond v. Parish (3) it would seem that under the 
Roman law not every soldier who formed part of a garrison of a beleaguered 
city was entitled to make a privileged will. The privilege appears to have been 
confined to those who were actually engaged in defensive operations, pre- 
sumably because in those days the range of weapons was so limited that only 
soldiers actually engaged with the enemy were in any physical danger from hostile 
attack. It was clearly on this ground, viz., that the camp in which the soldier 
was stationed was ‘‘a mark for enemy action,’ that Hopson, J., decided in 
favour of the privilege in the case of Spark (1). The same considerations may 
well have moved WALLINGTON, J., to pronounce in favour of the privileged will 
of the member of the W.A.A.F. in the case of Rowson (11). In the case of 
Gibson (2) the testator was killed by a bomb in his own private house. Neither 
the facts of this case nor the judgment of HENN Coxtins, J., are very fully 
reported, but the learned judge appears to have decided against the privilege in 
this case because the testator, although a commissioned officer, was not a fighting 
soldier. It is well established that in the consideration of the question whether 
privilege exists the material time is when the will was made, and presumably, 
if locality is important, it is the locality in which the will is made and not the 


E 
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locality where the deceased meets his death which is important. In neither 
Gibson's case (2) nor Rowson’s case (11) does the report make any mention of 
when or where the material testamentary document was made. Ifthe deceased in 
Gibson's case (2) had happened to make his will at the district command head- 
quarters to which he was attached it would have been difficult to argue that those 
headquarters were not a favourable mark for enemy bombs. While there may 
have been additional facts not contained in the report in Gibson’s case (2) which 
fully justified the learned judge in arriving at the conclusion which he did, I 
permit myself to doubt whether, having regard to the circumstances which 
prevailed in this country during the recent war, the fact that a soldier was or 
was not in what may conveniently be called a fighting unit has any really material 
bearing upon his right to make a privileged will. To attempt to construe words 
which are no longer applicable to modern conditions is a difficult and thankless 
task. In my humble view, the logical construction of the words in expeditione, 
when applied to the conditions of the recent war, would be.to regard the whole 
of this country as a beleaguered fortress or a war base from which an expedition 
was being prepared, in which case the testamentary documents of all service 
personnel in continuous employment as such would be entitled to privilege. 
An alternative view would be to admit as privileged wills only those testamentary 
documents in an area of this country which could properly be said at the material 
time to be a mark for enemy attack. I have ventured to make the above 
general observations although they are not directly relevant to the point which 
I have to determine in the present case because I think they may perhaps afford 
some assistance in the facts of the present case. 

The deceased commenced his training in the Royal Air Force in this country 
in 1940. He remained in this country as a member of the Royal Air Force until 
October, 1942. During this period the whole of this country was subject to enemy 
air attacks. Nodoubt, the Royal Air Force stations or some of them where the 
deceased was undergoing training were particular marks for enemy bombs. In 
October, 1942, he was sent to Canada under the air training scheme. It is, 
perhaps, legitimate to infer that among the reasons which moved the authorities 
to send large numbers of members of the Royal Air Force to Canada to train 
in operational flying was that such flying could be carried out in Canada without 
fear of enemy interference. No doubt, there were many other reasons. Canada 
was not in the scene of any active hostile operations. It was not in the popular 
phrase a “theatre of war.’”’ The deceased was thus moved by orders of the 
competent authorities from an area subject to continual enemy attack to a 
locality far removed from active hostile operations. Counsel for the plaintiffs 
argued that in the recent hostilities the whole world should be regarded as a 
theatre of war. He further contended that in proceeding under orders to 
Canada for further training the deceased had taken a step and a necessary step 
along the path which was destined ultimately to lead him into active combat 
with the enemy. He contended, relying on Hiscock’s case (5), that after taking 
this step he was entitled to make a privileged will. After giving the whole matter 
the most careful consideration, I am unable to accede to these arguments. In 
my opinion, the decided cases to which I have referred show that service per- 
sonnel in time of war who are in eaxpeditione, or, to.use the words of the Wills 
Act, 1837, ‘‘ in actual military service,”’ are confined at least to those who : (1) are 
actually engaged on a campaign, (2) are proceeding or are under orders to proceed 
or to hold themselves in readiness to proceed on a campaign, (3) are situated in 
what can properly be called a beleaguered fortress or a war base from which 
active offensive or defensive operations are being conducted. I think it would 
be wrong, even under the conditions which prevailed in the last war, to regard 
the whole world as a theatre of war, and wrong to hold that a member of the 
forces who is sent under orders to a place far removed from the fighting zones 
in order that he may pursue his training without hostile interference a 2 
actual military service ”’ so as to entitle him to make a privileged will. rate 
contended that the fact that the deceased’s training in Canada pales Mia 
risks was a matter which had some bearing on the issue to be Sylar . ae 
not take this view. Flying risks were necessarily incidental to bbe ee 
training as an operational pilot. The important matter, to my ire ES dnctily 
his removal to Canada, the deceased was enabled to pursue hig 
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hazardous training in an area which was not subject to hostile interference or 
oa the above reasons I think that this motion should be dismissed. The costs 
of both parties will be paid out of the estate. 
Motion dismissed. Costs of both parties to be paid out of the estate. 
Solicitors : C. Morrison (for the plaintiffs). 
[Reported by R. Henpry WHITE, Esq., Barrister-at-Law.] 


JAMES v. JAMES. 
[PropaTE, DivoRcE AND ADMIRALTY Drviston (Lord Merriman, P., and 
Barnard, J.), December 18, 1947, January 13, 1948.] 
Husband and Wife—Maintenance—Charge of adultery against wife—Same charge 
dismissed in previous High Court proceedings—Estoppel—Res judicata. 

At the hearing before a judge of assize of a husband's petition for divorce 
on the ground of his wife’s adultery, both the wife and the co-respondent 
denied adultery and the petition was dismissed, Subsequently, the wife 
brought proceedings before justices alleging wilful neglect by the husband 
to maintain her, and the husband, in answer, made the same charges of 
adultery on substantially the same evidence. Notwithstanding that the 
attention of the justices was drawn to the finding of the judge of assize, they 
dismissed the summons, presumably, though not expressly, on the ground 
either that the wife had committed adultery or that the husband had 
reasonable grounds for suspecting that she had done so. 

He p : the justices should not have dismissed the summons on the ground 
on which they acted after their attention had been called to the conclusion 
arrived at by the judge of assize on substantially the same evidence. 

Per curiam: The decision of the judge of assize that the wife did not 
commit adultery being a decision of a court of record, the matter was 
res judicata, and the justices were precluded, as soon as it became apparent 
that they were dealing with the same subject-matter, from inquiring into 
the matter, but there may be a distinction, in this respect, between, on the 
one hand, a judgment, whether of a court of summary jurisdiction or of the 
High Court, which finds a particular offence proved and it becomes necessary 
to investigate the truth of that finding in subsequent proceedings, and, on 
the other hand, a case in which the High Court has previously dismissed a 
charge. 

[As to EstopPpeEL In Matrimoniat Causes, see HALSBURY, Hailsham Edn., 


Vol. 10, pp. 670-673, paras. 990-994; and ror CasEs, see DIGEST, Vol. 27, pp. 
324-326, Nos. 3026-3051.) , 


Cases referred to : 


(1) Glenister v. Glenister, [1945] 1 All E.R. 513; [1945] P. 30; 114 L.J.P. 69; 
172 L.T. 250; 109 J.P. 194; Digest Supp. 


(2) Finney v. Finney, (1868), L.R. 1 P. & D. 483; 37 L.J.P. & M. 43; 18 L.T. 
489; 27 Digest 324, 3030. 


(3) Harriman v. Harriman, [1909] P. 123; 78 L.J.P. 62; 100 L.T. 557; 73 J.P. 
193; 27 Digest 321, 2995. 


(4) nth} Rose, (1883), 8 P.D. 98; 52 L.J.P. 25; 48 L.T. 378; 27 Digest 362, 





(5) Gooch v. Gooch, [1893] P. 99; 62 L.J.P. 73; 68 L.T. 462; 27 Digest 368, 3548. 


(6) Knott v. Knott, [1935] P. 158; 104 L.J.P. 50; 153 L.T. 256; 99 J.P. 329; 
Digest Supp. ; 


(7) Shige v. Pratt, (1927), 96 L.J.P. 123; 137 L.T. 491; 43 T.L.R. 523; Digest 
upp. 
_ Appeat by the wife from the dismissal by Pontardawe, Glamorganshire 
justices of a summons taken out by her by which she alleged that her husband 
had wilfully neglected to maintain her. The appeal was allowed and the case 
remitted to the justices for assessment of the amount to be awarded for the 
wife’s maintenance. The facts appear in the judgment of Lorp Merriman, P 
Ogilvie Jones for the wife. x. 


The husband was not represented. Cur. adv. vult 


LORD MERRIMAN, P.: This is a wife's appeal from the dismissal by 
the justices for the petty sessional division of Pontardawe, Glamorganshire, of her 
summons alleging wilful neglect of her hushand to maintain her. The parties were 
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married in 1933. During the war the husband 
the evacuation of Crete and was subsequently in a German prisoner-of-war 
camp until 1944 when he was exchanged as a disabled soldier under the re 
patriation scheme. Put in a sentence, he says that on his return home his wife 
received him coldly. She was working, after the hours of her normal employ- 
ment, as assistant to the licensee of a public house. He objected to this though 
at first he had no particular suspicion, but at the end of September, 1944, according 
to one version of his story, he found protruding from the pocket of his wife’s 
overcoat a letter which he read. The letter purported to be written by the 
licensee of this public house and was of the most compromising character, for 
it contained a statement that the writer and the wife had been together at 
Merthyr and at Cardiff, showed that adultery had been committed, and suggested 
a meeting in the near future for the same purpose. The letter, of course, was 
no evidence against the wife. It was evidence only against the writer, unless it 
was made evidence against the wife either by some conduct of her own in relation 
to it or because the authorship of it was brought home to the writer in the 
witness-box in circumstances which made any admission by him evidence 
against the wife. So far as the wife’s conduct was concerned, at the first possible 
moment she asserted that she knew nothing of the letter, a position which she 
has maintained ever since. After about 18 months the husband filed a petition 
for divorce on the ground that his wife had committed adultery with the co- 
respondent, the licensee of the inn. Both the wife and the co-respondent filed 
answers. In December, 1946, the case came on as a defended suit before 
LYNSKEY, J., at Swansea Assizes, the wife and the co-respondent were represented 
by the same solicitor and counsel, and the case was hotly defended. After a full and 
most careful trial, Lynskey, J., dismissed the petition. On J uly 18, 1947, the 
wife took out her present summons, alleging wilful neglect to maintain her as 
from Oct. 22, 1945, which was the date when the spouses parted. At the hearing 
the wife was confronted, not with the counter-charge of having committed 
adultery, but with the answer that the justices had no right to make an order 
in her favour because she had committed adultery. No notice was given of the 
intention to bring this charge and no particulars of it were given, but, on the 
other hand, it does not appear that any exception was taken by the wife’s 
representative to this defect in procedure, no adjournment being sought. It 
is a pity that the charge was not particularised, as this court has so often laid 
down is necessary in a court of summary jurisdiction, because it has been neces- 
sary for us to examine very carefully what relation, if any, the charge of adultery 
made before the justices bore to the charge of adultery which had been dealt 
with by Lynskey, J. Having examined the proceedings very carefully, I can 
state the result in a very few words. There cannot be the slightest doubt that 
it was the same charge of adultery as that presented to LYNSKEY, J., and, with 
the exception of one witness who did not add anything appreciable to the details 
put before LyNnsKEY, J., it was based on the same material, the contents of the 
letter I have mentioned, with the difference that the case before the justices 
depended wholly on the letter and the evidence of the husband and wife in 
relation to it, whereas, when the case was tried by Lynskey, J ., the co-respondent 
was called as a witness on his own behalf and that of the wife and gave evidence 
about the authorship of the letter which was as much evidence against the wife 
as it was against himself. Are 

That brings me back to the reasons for Lynskry, J 8 judgment. He was 
favourably impressed by the wife who, as I have already said, denied throughout 
any knowledge of the letter and particularly denied that she had ever been 
familiar with the licensee of the inn or anybody else. The learned. judge was 
not favourably impressed, with the demeanour of the husband nor with that of 
the co-respondent. In the end he said he did, not feel convinced that a charge 
of adultery was proved. I now return to the finding of the justices at the con- 
clusion of the hearing. They say: “ The justices were not satisfied with the 
wife’s evidence and accepted the husband’s version of the finding of the letter. 
On the facts stated the wife has not proved her case. Her case will be dismissed. 
Having read the notes very carefully, I think that can only mean one of two 
things—either—though it does not expressly say so—that the justices found that 
adultery was proved against the wife, or that they found that, whether adultery 
was proved or not, the wife’s conduct was such as to give the husband reasonable 


was taken prisoner during 
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for supposing that his wife had committed adultery, and so bring him 
ae ena . Glenister v. Glenister (1). I do not think it makes eres 
difference, for practical purposes, which of those two views 18 taken of the 
finding, because in substance, in the sbi i GreE of oe case, the same 

iderations apply whichever interpretation is placed on 1b. — ne 

Ree Ta of ts justices is attacked on two grounds. First, it is said that 
it had been judicially established on the same charge of adultery and, on the 
game evidence or substantially the same evidence that the charge was insuffi- 
ciently proved, and that the justices, therefore, had no jurisdiction to enquire 
into the matter. Alternatively, it is said that on any view of the matter the 
justices ought to have paid a great deal more respect than they appear to have 
paid to the fact that on a very full hearing and with more evidence than was 
placed before them a judge of the High Court had come to a conclusion exactly 
the opposite of that to which they came. I am going to deal with the last matter 
first, because, in my opinion, on any view of this case, that is really decisive. 
Apart altogether from the obvious fact that we are deprived of the immeasurable 
advantage which the learned judge had of seeing the witnesses, I should hesitate 
very long before I differed from a conclusion at which he arrived after a trial so 
full and careful, but, as it happens, there is one piece of material which was put 
in before the justices but was not before the learned judge. LYNSKEY, J.» was 
suspicious about the hand-writing of the letter. The suggestion was plainly 
made that the husband had written it himself to lay the foundation of his case. 
I have now before me, as Lynskry, J., had not, three letters written by the 
husband from the prisoner-of-war camp to his father, in all of which the wife’s 
Christian name appears. I am not going to express any opinion about the hand- 
writing of the rest of the letter, but I am satisfied that there is at least as much 
resemblance between the writing of the wife’s Christian name in these three 
letters and the writing of the incriminating letter as there is between any hand- 
writing of the co-respondent in his admitted documents and the writing of 
the incriminating letter. I am not to be taken to be expressing any 
opinion that the husband was the author of the incriminating letter, but I 
wish to show how fully I agree with what Lynskey, J., said about the danger 
of relying solely on apparent resemblances in hand-writing of this sort. I, there- 
fore, should be prepared (taking the lowest view of the effect of the trial before 
LYNSKEY, J.), to say that I regard it as impossible not to prefer his view of the 
facts to the view of the facts arrived at by the justices, and I am not prepared to 
accept the finding (if it: is a finding) of the justices that the wife committed 
adultery on the occasions referred to. 

There remains, then, the other question, that they may have found, not 
adultery, but only that the husband had reasonable grounds for supposing that she 
had committed adultery. That will not avail the husband in the circumstances of 
this case. I am not going to refer in detail to Glenister v. Glenister (1), but it 
will be apparent, on a perusal of the judgment in that case, that, as soon as there 
has been a judicial investigation of the matter and an acquittal, that is an end 
of the husband’s right to say that he had reasonable grounds for suspicion. 
That had happened. before this summons was issued, and before he had failed 
to maintain his wife at the time alleged. The fact that Lynskey, J., had tried 
this case and decided that it was not made out would be decisive of the husband’s 
right to assert that he had reasonable ground for supposing that his wife had 
committed adultery. 

That being the view I take of the facts, I am absolved from deciding the more 
difficult point whether the justices were precluded, as soon as it became apparent 
that they were dealing with the same subject-matter, from going into this 
question, and I propose to deal with that point quite shortly. In Finney v. 
Finney (2) it was held that when a wife’s petition for judicial separation on the 
ground of cruelty had been dismissed, she could not put forward the same 
allegation of cruelty in a petition for divorce merely because she was tacking 
on to the allegation of cruelty the additional allegation of adultery. In Harri- 
man v. Harriman (3) that decision was referred to with approval in so far as it 
dealt with the estoppel between the parties, but Harriman v. Harriman (3) 
made it clear that no estoppel of the parties binds the court. In my opinion, 
that decision does not depend on the fact that what was being put forward as an 
estoppel in the High Court was a decision of a court of summary jurisdiction. 
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Indeed, if it were so, it would be difficult to see how s. 6 of the Matrimonial 
Causes Act, 1937, which was plainly drafted with the decision in Harriman v. 
Harriman (3) in mind, could have been framed as it was. That, however, 
does not exhaust the matter, for the argument has shown that there may be a 
marked distinction in this respect between a judgment (whether it be a judgment 
of a court of summary jurisdiction or of the High Court) which finds a particular 
offence proved and where it becomes necessary to investigate the truth of that 
finding in some subsequent proceedings, on the one hand, and, on the other 
hand, a case where the High Court has dismissed a charge. I am not proposing 
to examine that distinction exhaustively, but it is clear that there are considera- 
tions which tend to show that. the distinction is a real one. The point of Harri- 
man v. Harriman (3) is that the statutory duty of this court to enquire into the 
truth of any matters alleged as a foundation for the statutory relief is absolute. 
Sir Francis JEUNE, P., in Gooch v. Gooch (5), after pointing out that Rose v. 
Rose (4) established that there was no rule to prevent parties from barring 
themselves from founding a suit on past misconduct, said ( [1893] P. 107) : 

If it is a rule, that an adulterous spouse cannot obtain a judicial separation or 

dissolution except under certain special circumstances recognised by judicial authority, 
the parties, surely, cannot by any agreement relax or modify that rule. They may 
contract themselves out of their rights, but they cannot contract the court out of its 
duty. 
The same applies to any other ground of estoppel of the parties. When it is a 
question of seeking to oblige a court to decide something contrary to its own 
belief on the facts because some other court has decided in the affirmative, there 
is the consideration that so to oblige the court would be running contrary to the 
statutory duties imposed on the court, whereas where a party who has already 
been defeated in bringing a claim for relief is trying to do exactly the same thing 
again, the same consideration does not apply to prevent him from being estopped 
from bringing that evidence before the court at all. 

As I have already said, I do not wish to take this opportunity of expressing 
any concluded opinion on this matter, but I have referred, to it because I regard 
this question of estoppel in matrimonial cases, and, in particular, in connection 
with the matrimonial jurisdiction exercised by this court, as one of very great 
difficulty, and I see (and I wish to take this opportunity of correcting) a passage 
in Knott v. Knott (6), in which I did not notice, or, at least, draw attention to, 
the possible distinction between the two classes of case to which I have just been 
alluding. Iwas being very careful in that case to avoid saying that there was an 
absolute estoppel of the court, even though the judgment was one of the High 
Court. Iwas dealing with appeals to this court, and had referred to Harriman v. 
Harriman (3) which dealt with a decision by justices. I said this ( [1935] 
P. 165): 

It is not necessary to decide whether a judgment of the Divisional Court upholding 

a finding of adultery by the justices is conclusive against the world, as a decision of 
a judge of this Division would be, but a decision of the justices would not be: see 
Pratt v. Pratt (7)... ? 
Now Pratt v. Pratt (7) was not a decision in which there was a finding of adultery, 
but was a case, like the present, in which the charge of adultery had been dis- 
missed. The case is an interesting and important one. The headnote would 
appear to be decisive of this case, for it says (43 T.L.R. 523) : 

The decision of a judge of assize on a petition for dissolution of marriage that on 
a specified occasion the wife did not commit adultery is that of a court of record and, 
after the time for appeal has expired, is conclusive against all the world. Such a 
decision when brought to the knowledge of the justices 1s a new fact on which they 
can revive a separation order previously revoked by them on the ground of the wife’s 
alleged adultery on the same specified occasion. 

I do not find anything in the judgment which is expressed, in exactly the same 
words as the headnote, but Lorp MERRIVALE, P., after describing how the 
husband against whom the order had been made succeeded in obtaining revoca- 
tion on the ground of the wife’s adultery, goes on saree ee agin 

i tained the discharge of the order, filed a petition in 

Vale ay ition of ie marriage on the ground of adultery, alleging oe adultery 
which had been found in point of fact by the justices. The decision of t - I eae 
was effective for the purpose for which it was applied, but it did not xfs a e ee 
matter. The difference as between that and the decision of the learned judge w 
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heard the petition for divorce was that the learned judge could make a conclusive 
finding, and the learned judge after hearing the evidence tendered by the husband, 
came to the conclusion that the wife had not committed the alleged adultery, and 
he so found. 

The learned President then held that this was a new fact justifying the justices 
in revoking their order of discharge and reviving the original order. 

That case (to which I called attention after the argument was concluded) 
appears to go the whole length of supporting the contention that this matter is 
res judicata, but I still desire to leave open the question whether a distinction is 
to be drawn between the case where the decision is that the offence has not been 
committed and the case in which the decision is that the offence has been com- 
mitted, yet it may be, even though that finding is by a court of record, that the 
decision is not absolutely binding if it is necessary to adjudicate on the matter 
again. I prefer to base my judgment in this case on the view of the facts which 
I have already expressed, and to say in conclusion that, in my opinion, the 
justices ought not to have taken on themselves to dismiss this charge on the 
ground on which they acted after their attention had been called to the fact 
that precisely the opposite conclusion had been come to by a judge of the High 
Court who had heard all the witnesses. 


BARNARD, J. : I agree. Appeal allowed with costs. 


Solicitors: Hirst, Miles Griffiths & Co., agents for Meredith & James, 


Pontardawe (for the wife). 
[Reported by R. Henpry Waite, Esq., Barrister-at-Law.] 


R. v. REGISTRAR OF PONTYPRIDD COUNTY COURT, £z parte 
NATIONAL AMALGAMATED APPROVED SOCIETY 
(Boulton v. National Coal Board. Phillips v. Powell Duffryn, Ltd.). 


R. v. REGISTRAR OF ABERDARE AND MOUNTAIN ASH 
COUNTY COURT, Hx parte NATIONAL AMALGAMATED 
APPROVED SOCIETY 
(Bendle v. National Coal Board. Williams v. National Coal Board). 


R. v. REGISTRAR OF TREDEGAR COUNTY COURT, Ez parte 
NATIONAL AMALGAMATED APPROVED SOCIETY 
(Thomas v. National Coal Board). 


[Kine’s Benow Division (Lord Goddard, C.J., Humphreys and Singleton 
JJ.) January 15, 16, 1948.] 

Workmen’s Compensatiion—Indusirial disease—Pneumoconiosis—Compensation 
—Agreement for lump sum in redemption of weekly payments—Registration 
of memorandum of agreement—Objection by approved society with which 
workman imsured—Duty of registrar—Workmen’s Compensation Act, 1925 
(c. 84), ss. 13, 23, 25—Coal Mining Industry (Pneumoconiosis) Compensa- 
tion Scheme, 1943 (S.R. & O., 1943, No. 885), arts. 4, 14 (1). 

Certain workmen, who had contracted pneumoconiosis in their employ- 
ment, entered into agreements with their employers, the National Coal 
Board, to receive in each case a lump sum of £400 in settlement of their 
claim for compensation under the Coal Mining Industry (Pneumoconiosis) 
Compensation Scheme, 1943. In recording the memoranda of agreement 
under the Workmen’s Compensation Act, 1925, s. 23, the registrar did 
not consider in each case whether or not the sum was adequate, but he 
was guided merely by the knowledge that £400 was the largest ‘amount 
that the Coal Board, would pay and that it was the amount that had 
been paid in similar cases previously. It was contended by the approved 
society with which the workmen were insured for national health iianiedta 
‘that the recording of the memoranda of agreement should be atiasheek 
on the grounds (i) that there was no power under the Scheme to redeem 
for a lump sum the weekly payments to which the workmen were entitled 
since there was no reference in the Scheme to the Workmen’s Compensation 
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Act, 1925, s. 13, which dealt with the right to redeem ; (ii) that proper 
consideration had not been given by the registrar to the right matters :— 

HELD: (i) the Scheme of 1943 provided, by arts. 4 and 14 (1), that the 
procedure in regard to compensation laid down by the Act of 1925 should be 
applied to cases of pneumoconiosis except where there was a modification 
in the Scheme, and, therefore, s. 13 of the Act of 1925, as well as ss. 23 
and 25 (dealing with the registration of agreements and the invalidity of 
certain agreements unless registered), applied to cases of pneumoconiosis, 
and there was power under the Scheme to redeem for a lump sum the weekly 
payments to which a workman was entitled under the Scheme. 

(ii) it was the duty of the registrar to consider whether or not it was in 
the workman’s interest to commute his right to weekly payments for a 
lump sum, and, if so, whether the amount agreed on was adequate; he 
might take into account, together with other considerations, the fact 
that the amount agreed on had generally been regarded as a satisfactory 
settlement ; but, since in the present case he had treated that matter 
as conclusive instead of as a mere factor in determining whether the agree- 
ments should be recorded, his duty had not been properly discharged 
and the recording of the memoranda must be quashed. 

In recording, under the Workmen’s Compensation Act, 1925, s. 23, a 
memorandum of agreement in regard to the redemption of the weekly 
payments to which a workman was entitled under the Coal Mining Industry 
(Pneumoconiosis) Compensation Scheme, 1943, the registrar properly 
exercised a discretion and considered whether it was in the workman’s 
interest to accept a lump sum, but he gave his decision for the agreement 
to be recorded in ignorance of the fact that there was on the file an objection 
by the approved society with which the workman was insured for national 
health insurance :— 

HELD : since the registrar proceeded in error and did not give the society, 
which, under the Acts, was an interested party, an opportunity of being heard, 
the recording of the memorandum must be quashed. 


[As TO REDEMPTION OF WEEKLY PAYMENTS BY PAYMENT or LUMP Sum, see 
HALSBURY, Hailsham Edn., Vol. 34, p. 897, para. 1233, and pp. 955-958, paras. 
1307-1311; and ror CasxEs, see DIGEST, Vol. 34, pp. 438-440, Nos. 3582-3593. 

As TO JURISDICTION OF REGISTRAR, see WILLIS’S WORKMEN’S COMPEN SATION, 
37th Edn., pp. 510-513. 

For THE Coat Mrnine INDusTRY (PNEUMOCONIOSIS) COMPENSATION SCHEME, 1943, 
see HALSBURY’S STATUTES, Vol. 36, pp. 198-203. See also WILLIS’S 
WORKMEN’S COMPENSATION, 37th Edn., pp. 1065-1070, and Suppiement, p. 60.] 

‘ase referred to: 

‘ (1) Russell v. Rudd, [1923] A.C. 309; 92 L.J.K.B. 429; 129 L.T. 193; 16 B.W.C.C. 
358; 34 Digest 440, 3588. 


Mortons for certiorari and mandamus. 

Workmen who had contracted pneumoconiosis in their employment entered 
into agreements with their employers for the redemption of the weekly com- 
pensation to which they were entitied under the Coal Mining Industry (Pneumo- 
coniosis) Compensation Scheme, 1943, for a lump sum in each case of £400. 
The National Amalgamated Approved Society, with which each of the workmen 
was insured for national health insurance, objected to the agreements on the 
ground that £400 was insufficient, but in each case the registrar accepted the 

e and recorded the agreement under s. 23 of the Workmen’s Compensation 
Act, 1925. The society applied for orders of certiorari to bring up and quash 
the recording of the memoranda of agreement on the grounds (a) that there 
was no power to make such agreements under the Scheme of 1943, and (5) 
that proper consideration had not been given by the registrar to the right matters. 
The society further applied in each case for an order of mandamus to the registrar 
to hear and determine the questions according to law. The Divisional Court 
granted the orders. The facts appear in the judgment of Lorp Gopparp, C.J. 


Beney, K.C., and, Dare for the approved society. 
. L. Parker for the county court registrars. 
7. p. yp cede gia Cyril Morgan for the National Coal Board and Powell 


Duffryn, Ltd. 
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CASES OF BOULTON, PHILLIPS, BENDLE AND WILLIAMS. 


LORD GODDARD, C.J.: In each of these cases counsel for the National 
Amalgamated, Approved Society applies for an order of certiorari to bring up 
and, quash the recording of a memorandum of agreement whereby the workman 
entered into an agreement with his employers, the National Coal Board, to 
accept a lump sum in settlement of his claim for compensation. Under 
the decision of the House of Lords in Russell v. Rudd (1), these agree- 
ments must be considered as agreements redeeming the right to compensation. 
By the Workmen’s Compensation Act, 1925, s. 43, provision was made for apply- 
ing the provisions of the Workmen’s Compensation Acts to certain industrial 
diseases. Section 47 of the Act of 1925 [as extended and amended, by the 
Acts of 1930 and 1943] provided that the Secretary of State might make schemes 
applying the Act of 1925 to workmen suffering from any form of pneumoconiosis, 
so as to give them rights to compensation as though they had met with an 
accident. In these cases all the men suffered from pneumoconiosis, and they 
all entered into agreements which would have the effect of redeeming for a 
lump sum the weekly compensation to which they were entitled, the lump 
sum in each case being fixed at £400. 

The first objection which counsel for the society took to the recording of these 
agreements was that, according to his contention, there was no power to record 
them—in other words, there is no power for a workman to redeem for a lump 
sum the compensation to which he is entitled under the Coal Mining Industry 
(Pneumoconiosis) Compensation Scheme, 1943. Under the Workmen’s Com- 
pensation Act, 1925, 56, e1e0h) 2 

If in any employment personal injury by accident arising out of and in the course 

of the employment is caused to a workman, his employer shall, subject as hereinafter 
mentioned, be liable to pay compensation in accordance with the provisions herein- 
after contained .. . 
Under s. 13 of the Act the employer is given the right to redeem the weekly 
payments after he has made them for six months for a lump sum which is 
to be calculated in accordance with certain rules which are laid down. The 
section goes on to provide : 

(a) nothing in this section shall be construed as preventing agreements being made 

for the redemption of a weekly payment by a lump sum. 
Counsel for the society, however, contends that, as there is no reference in 
the Coal Mining Industry (Pneumoconiosis) Compensation Scheme, 1943, to 
s. 13 of the Act, there can be no agreement recorded for the redemption of weekly 
payments, and, consequently, he says that neither proviso (a) to s. 13, nor the 
provisions of ss. 23 and 25 of the Act, which deal with the registration of agree- 
ments and awards and the grounds on which those agreements can be held 
to be invalid, apply to this case. That point can be disposed of very shortly, 
because, in the opinion of the court; ss. 13, 23 and 25 of the Act of 1925 apply, 
equally with any other provisions of the Act, to cases in which the workman is 
suffering from pneumoconiosis, except where there is a modification in the 
Scheme. Counsel for the county court registrars called our attention especially 
to arts. 4 and 14 (1) of the Scheme. Article 4 provides: 

. where the disease is due to employment in the industry whether under one 
or more employers, the workman or his dependants, as the case may be, shall be 
entitled to claim compensation as if the disease as aforesaid were a personal inj 
by accident arising out of and in the course of that employment, as provided by the 
Acts, but subject to the modifications hereinafter contained. 

Article 14 (1) provides : 

Any question as to the liability to pay compensation under this Scheme, and, 
She toa a ens 
the Acts and the provisions of re to babs bron ion in proceedings arising under 

1 ating to the procedure for determining 
et eater iver ae Pepe and any regulations (except those determining 

e fees payable to medical referees i 
sHaleecnis ert team eferees) and rules of court made in pursuance thereof 
a Mi Anges y en nate the object of the Scheme is to apply the provisions 
! 1ination of any questions and to apply the procedure 
in relation to compensation (which would also include proceedings in regard 
to agreements to redeem compensation), to cases arising under the Scheme, 
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as in other cases. It is sufficient to 
for the society could succeed in obtai 
of the first objection taken by him. 


The National Amalgamated Approved Society is the society in wh} 
workmen are insured for national health ete Senne Hisreet ce 
suggested in this case that the society has not a locus standi. It is an iitarscted 
party under the Act, because, the more compensation the man receives or is 
entitled to receive from his employer, the less will the approved society have to 
pay to him by way of insurance. The status of the society is dealt with by 
the National Health Insurance Act, 1936, s. 51, and there are references in 
the Act of 1925 to the position of insurance companies [see s. 23 (6) ], and also 
in the Workmen’s Compensation Rules, 1926 [see rr. 43 (3), 47 (b) J. Since 
it is not suggested that the society has not a locus standi here, I need not deal 
with that point in any detail. The society objects to the recording of these 
agreements substantially on this ground. It says that the registrars of the 
county courts (whose good faith in the matter is not assailed for one 
moment) have proceeded from an entirely wrong angle. It appears that 
in South Wales a general understanding has been arrived at, perhaps by negotia- 
tions between the employers and the trade unions, that, in cases in which men 
are suffering from this disease, the weekly compensation can be redeemed or 
compounded for a sum of money which may be as little as £300 and is not more 
than £400, and, therefore, when an agreement in one of these cases comes to 
be registered, if the amount in the agreement is £400, the registrar, apparently, 
says to himself: ‘‘ This is the largest sum the Coal Board will pay, and, there- 
fore, it is no good going into the question whether or not it is adequate. £400 
is the amount of the agreement and £400 I will approve.’’ Two of the cases in 
which I am now giving judgment are put beyond any question by the frank 
letters written by the registrar. The National Amalgamated Approved Society 
wrote to the registrar objecting to the amount which was being paid to Boulton 
on the ground that it was insufficient and would, therefore, put a heavier 
liability on them in respect of national health insurance than would be put 
on them if a larger sum were awarded. The registrar also received from the 
society a medical report by Boulton’s panel doctor in which the doctor had 
expressed the opinion that the man’s earning capacity was reduced by 50 per 
cent., and that it was possible “that future infective processes may ensue, 
including extensive sclerotic changes in the lungs and accompanying tuber- 
culosis.”” The doctor also stated: ‘‘ Pneumoconiosis with nodulation must be 
regarded as a permanent injury.”’ On May 22, 1947, the society received this 
letter from the registrar : 


I thank you for your letter of May 21 enclosing copy of Dr. Rice Rees’ report. 
I interviewed the workman on May 9 and my note is as follows: ‘‘ Age 38. Married, 
two children under 15 and one over (still attending school). Not working. Approached 
employers, first offer £350. Discussed matter with Mr. David Phillips (trade union 
representative) who left it to him.” It may well be that the amount agreed to be 
paid is inadequate, but what is one to do? The maximum amount which the 
indemnity society (now the National Coal Board (Insurance Section) ) pays in cases 
of early stages of pneumoconiosis is based on the workman’s pre-accident earnings and 
what it is estimated he would be able to earn in some suitable light employment, 
subject to a minimum of £300 and a maximum of £400. It often happens that men 
appear before me who are in employment when they commute and in some cases 
earning more than before they were certified, so that I cannot assume that the 
workman in this particular case would continue to be entitled to 30s. per week plus 
allowances. Again I do not know how he would be likely to fare under the National 
Insurance (Industrial Injuries) Act, 1946 [which, incidentally, is not in force yet]; 
it may well be that his assessment would not then be a 50 per cent. disability. I am 
aware, too, that workmen find it difficult to secure employment whilst drawing 
compensation and for that reason are anxious to commute. Having already recorded 
many hundreds of agreements on the basis mentioned, @ large number of which have 
been negotiated by the workmen’s trade union representatives on their behalf, I feel 
I cannot logically refuse to record in this case, which is no different from so many 
others I have had to deal with. 
Other letters were received in respect of one or other of these cases. For 
instance, in Phillips’ case, after objections had been received from the society, 
the registrar, having set out the details with regard to this man, said : 

It may be of interest that I noted further that he looks extremely well and stated 


say that we do not think that counsel 
ning an order for certiorari on the ground 
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“ve ood.” As the agreement is due for recording on the 21st instant, 
smear ieee Pe atts will let me a from you on or before that date. pets opr 
appear to be no prospects of the amount being increased in any event an “ = 8 
workman appears anxious to have it recorded, and especially having regard =) 
fact that he is working and therefore open to the risks incidental to his work, it wo 
be inadvisable to hold the matter up beyond the recording date in case of accident. 
There is a further letter to which I think it is necessary to refer. Correspondence 
went on with regard to Phillips’ case, and on July 22 the registrar wrote : 

I forwarded to the National Coal Board (Insurance Branch) a copy of the corres- 
pondence which hed passed between you and myself and on July 18 they ees 
that the question of the agreement being withdrawn did not appear to arise as 1b ha 
already been recorded and the money paid over to the workman on July 7. Of course, 
you must now take whatever course may be open to you in the matter, but I may 
say that, having fully considered the points stressed in your letter of July 18 against 
the recording of the agreement, I would not have considered it my duty to refer the 
matter to the judge even if it had been open to me to do so. It is only when in my 
opinion the amount is inadequate that it is my duty to refer an agreement such as 
this to the judge, but, having regard to the fact that I had already this year recorded 
the agreements mentioned in the enclosed list, in all of which your clients would appear 
to be interested, but to the recording of which no objection was raised, I could not 
consistently refer the agreement, the subject of this letter, to His Honour on the 
ground of inadequacy when it did not substantiaily differ from any of these nor from 
some two hundred others already recorded by me over the same period, to say nothing 
of the many hundreds of similar agreements recorded in previous years and in many 
of which the workmen had had the assistance of their trade unions in negotiating 
the settlements. 

He enclosed in that letter a list of cases in which there were certain approved 
societies, among them the National Amalgamated Approved Society, showing 
those in which he had, recorded agreements. 

In many cases which have come before the court, it appears that, very soon 
after the workman is found to have met with an accident or is certified as suffering 
from the disease which prevents him from working underground again, he is 
approached by hisemployer. In this case some of the workmen were approached 
by the National Coal Board and were offered in each case a sum of £350. 
Although the National Coal Board are willing to give up to £400, they first 
offer only £350, the man asks for £500, and then, of course, it is compromised 
at £400. It is against exactly this kind of thing, viz., holding out a temptation 
to the workman to accept a sum of money which may in his case be wholly 
inadequate, that the provisions of the Act that the matter should be considered 
and approved by the court are directed. Every judge who has experience of 
these matters knows that in any kind of personal injury case it is often the 
practice to make an offer to the injured man at a time when he is out of work. 
He is offered a sum which is probably larger than he has ever had before in his 
life, he may not realise the full implications of his illness, and he may accept 
the lump sum offered when it would be far more in his interests to receive the 
weekly compensation, whether or not the employer may choose, after six months, 
to exercise his right to redeem under s. 13 of the Act. If, after six months, 
the employer exercises his right to redeem, the redemption has to be on a very 
different footing from what may be that of an agreement arrived at between 
the parties. There may, of course, be cases in which it is in the interests of 
the workman to receive a lump sum, but in this case it appears clear to the court 
that the only matter which really influenced, the registrar was that an agreement 
was put forward by which the National Coal Board agreed to pay £400, and, 
since the registrar knew that the Board would not pay any more, he accepted it. 

The duty of the registrar in these matters seems to me to be laid down by 
ss. 23 and 25 of the Act of 1925. Obviously, it is his duty in all cases to satisfy 
himself as to the adequacy of the amount. He is there to protect the workman 
against himself and it is for him to satisfy himself that the workman is doing 
a right and proper thing in accepting a sum of money on which he can put his 
hands at once. It is the duty of the registrar to consider whether or not it is 
in the workman’s interest to commute his rights for an agreed sum, and, if so, 
whether the amount he is receiving is adequate. In this case it is clear that 
what influenced the registrars was that they knew that £400 was the maximum 
which the National Coal Board would pay, and, therefore, if the workman 
wanted a lump sum settlement, he would have to accept £400 because he would 
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not get any more. 


In my judgment, that is not a proper approach to this matter. , It is treating 
as conclusive a matter which may, perhaps, be taken into account, if other 
matters are also taken into account, for I am far from saying that a registrar 
may not pay attention to the fact that £400 has generally been regarded as a 
satisfactory settlement. It is, however, his duty in every case to satisfy him- 
self that the injured man who is affected by this agreement is receiving a sum, 
not because other workmen have received it in other circumstances, but because 
it is a fair and proper sum in his case. There are also in these cases matters 
which might affect what are called supplementary allowances. The Workmen’s 
Compensation (Supplementary Allowances) Act, 1940, s. 2 (1), provides : 

Such of the provisions of s. 13 of the principal Act as relate to the method of 
calculating the lump sum for which a weekly payment may be redeemed, where the 
incapacity is permanent, shall not apply to the redemption of supplementary 
allowances, and the amount of the lump sum for which any such allowances may be 
redeemed shall, in default of agreement and subject to the following provisions of 


_this section, in all cases be settled by arbitration under the principal Act. 


The fact that supplementary allowances are to be ignored altogether for this 
purpose, under s. 2 (1) of the Act of 1940, apparently was not in the mind 
of the registrars at all. These considerations lead us to the conclusion that we 
are bound to quash the record in these cases because proper consideration 
has not been given to the matters I have mentioned and the registrars have treated 
as conclusive a matter which they ought not to have treated as conclusive because 
it was irrelevant except to the extent that I have indicated. 

I will now deal shortly with another matter which arises. Certain points 
were raised by counsel for the society with regard to the procedure in these 
cases and whether or not objections were put in in time and whether objections 
ought to have been considered which were not considered. We do not think 
we need go into this matter at length. It would involve the examination and 
consideration of a large number of letters and documents which it is unnecessary 
for us to consider because we are quashing the recording of the agreements 
on other grounds, but it seems remarkable to this court that the propriety of 
accepting £400 as a maximum never appears, in hundreds of cases, to have been 
brought before the judge. The registrars in South Wales have, apparently, 
adopted this sum as the maximum which a man can or ought to get and the 
matter has not been considered by a judge. When objections of this sort 
have been put in by a responsible body like the National Amalgamated Approved 
Society, who are interested parties, it would certainly be desirable to obtain 
a judicial decision on them. We shall grant mandamus in this matter 
and send it back to the registrar to hear and determine, and it is to be hoped, 
although we cannot order him to do so, that he will see the importance of getting 
a judicial decision by bringing the question before the court under s. 25 (4) 
of the Act of 1925 and asking whether or not, on the grounds which I have 
mentioned, he is entitled to consider this sum adequate. One advantage of 
such a course is that, while the registrar’s approval is not subject to appeal, 
if the judge goes into the matter and makes an order and award, it seems to me 
—I speak subject to correction—that it would be appealable to the Court of 
Appeal! like any other case which comes before him under these Acts. _ 

For these reasons I am of opinion that, in these cases, the certiorari must 
go and the recording of the memorandum be brought up and quashed. It 
follows also that in each of these cases mandamus must go to the registrar to 
hear and determine the question according to law. In all the cases the 
registrar should bear in mind the speech of Lorp DUNEDIN in the House of 
Lords in Russell v. Rudd (1)—and the decision of their Lordships House in 
that matter—and remember that the lump sum, the subject of agreement, 1s 
not a mere matter of bargain, but must be a redemption of the weekly payments 
to which the workman is entitled. 


THOMAS v. NATIONAL COAL BOARD 
In Thomas’s case, different considerations arise, so far as the £400 is con- 
cerned. Jt appears that Thomas was receiving only £2 128. a week: by way 
of compensation, and, as not infrequently happens, at this time he was in con- 
siderable want. He had a wife and family, apparently he could not work, 
and £2 12s. was not enough for their support. He seems to have been very 
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anxious to get a lump sum payment. From the affidavit of tine registrar, I 
am satisfied that he went into the matter carefully, and considered, among 
other things, whether it was in Thomas’s interests to receive a lump sum pay- 
ment. Having decided that it would be in his interests to receive such a pay- 
ment, he came to the conclusion that he could sanction a lump sum payment, 
and he probably knew that, in any case, only £400 could be obtained. I cannot 
find that in this case the registrar approved the payment on what I may call 
the rubber stamp principle, which I think prevailed in the other cases. He 
did it because, after full inquiry, he came to the conclusion that it was a case 
in which he should approve a lump sum payment. His only alternative 
would have been to say to Thomas: ‘“‘ No, I am not going to approve a lump 
sum payment in your case because I do not think £400 is enough. You had 
much better go on receiving your weekly compensation.” He would then be 
faced with the fact that the Coal Board might prefer to continue to pay the sum 
of £2 12s. for many months rather than claim redemption when they would 
have to redeem at a much higher figure. In Thomas’s case I think the registrar 
did exercise a discretion and did consider whether it was in the interests of the 
man to accept a lump sum payment, and, knowing he could not get more, he 
said: ‘“ Very well; I will approve it.”’ 

The difficulty, however, is that the National Amalgamated, Approved Society, 
as an interested party, had objected to the recording of the agreement, as it 
was entitled to do, and, unfortunately, its objection was put into a wrong 
file, and the registrar gave his decision that the agreement should be recorded 
in ignorance of the fact that there was an objection on the file. The National 
Amalgamated, Approved Society had written to the registrar on July 15, after 
an interview with Thomas : 

We have received the agreement documents in this case and from the particulars 
given thereon we are not satisfied that a settlement for £400 is satisfuctory. We have 
therefore written to the panel doctor concerned for a full report and we will let you 
have a copy thereof, together with our observations, as soon as it comes to hand. 
In the meentime we hereby notify you of our preliminary objection to the recording 
of the agreement. 


That is certainly an objection, although it is not an objection given in any 
particular formal manner. Counsel for the registrar has suggested that the 
registrar was entitled to ignore it because it was not a formal objection. The 
answer to that is that, in his affidavit, the registrar said that he would not have 
disregarded the society’s letter, but would have treated it as a notice of objec- 
tion, and, had he known this objection had been given, he would not have given 
his decision without further inquiry or without hearing the approved, society, 
but, unfortunately, owing to a mistake of a clerk, he did not know, because 
the letter had been put in a wrong file. Therefore, it seems to me unnecessary 
to discuss at any length whether or not an objection by an approved society 
has to be considered if the society writes a formal letter instead of copying a 
form out of a book, or if the form does not seem to have been drafted in accord- 
ance with the forms in the appendix to the Workmen’s Compensation Rules, 
1926. Whether the registrar would have come to the same conclusion if he 
had known an objection had been made and if he had had the objection before 
him, I do not know. Because he proceeded in error without knowing the 
objection had been made and did not give the approved. society, which had 
locus standi, an opportunity of being heard, it follows that the objection taken 
is a good objection and certiorari and mandamus must go. 
HUMPHREYS, J. : I entirely agree. 


SINGLETON, J. : I agree. 
Orders for certiorari and mandamus. Costs of the d } L 
ae ed of approved society to be paid 
Solicitors : Kingsley Wood, Williams & Murphy (for the approved society) ; 
Treasury Solicitor (for the county court registrars); William A. Crump & Son, 
agents for A. J. Prosser & Co., Cardiff (for the National Coal Board and Powell 
Duffryn, Ltd.). 


[Reported by F. A. Arms, Esq., Barrister-at-Law.] 
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Re MILES AIRCRAFT LTD. (APPLICATION OF BARCLAY’S 


BANK LTD. AND ERLANGERS LTD.) 

[CHANCERY Division (Vaisey J.), January 19, 1948.] 

Companies— W inding-up—Winding-up by court—Disposition of property— 
Order to validate disposition—Petition presented, but not finally heard— 
Companies Act, 1929 (c. 23), s. 173. 

By the Companies Act, 1929, s. 173: “Ina winding-up by the court, 
any disposition of the property of the company ... made after the 
nena ma of the winding-up, shall, unless the court otherwise orders, 

e void. 

On Nov. 11, 1947, a petition for the winding-up of a company was 
presented and the hearing was subsequently adjourned and further ad- 
journed, finally, on Jan. 19, 1948, again being adjourned for four weeks. 
Later on Jan. 19 an application was made for an order under s. 173 that 
certain dispositions of the property of the company made on Nov. 12, 1947, 
be not void. 

HEtpD : although, if a winding-up order were made, the date of the com- 
mencement of the winding-up would be the date of the presentation of 
the petition, it could not be said that a winding-up was in progress on 
Jan. 19 because the petition might ultimately be dismissed or withdrawn, 
and, consequently, the court had no jurisdiction to make an order under 
“St eS 

Carden v. Albert Palace Assocn. (1886) (56 L.J.Ch. 166); sub nom., Re 
Albert Palace Assocn., Ltd., Carden v. Albert Palace Assocn., Lid. (55 L.T. 
831), distinguished and criticised. 

[For THE Companies Act, 1929, s. 173, see HALSBURY’S STATUTES, Vol. 2 
pp- 892, 893.] 

Case referred to: 

(1) Carden v. Albert Palace Assocn., (1886), 56 L.J.Ch. 166; sub nom., Re Albert 

Palace Assocn., Ltd., Carden v. Albert Palace Assocn., Ltd., 55 L.T. 831; 
10 Digest 865, 5840. 

ADJOURNED SUMMONS. 

On Nov. 11, 1947, a petition was presented to the court for the winding-up 
of the company, Miles Aircraft Ltd. On Nov. 12 the company entered into a 
contract for the sale of certain leasehold property of which the company was the 
registered proprietor. On Nov. 19 a receiver was appointed of property charged 
by debentures which had been issued by the company. The applicants, who 
were debenture holders, wished to adopt the contract as, in their view, it was a 
contract at the best price and they feared that, if the sale were not speedily 
completed, it would go off as they had an equitable title only and no statutory 
or other power to sell or transfer a legal estate in the property without the con- 
currence of the company and the prospective purchaser would not accept (nor 
would the Land Registrar register) a title made after the presentation of the 
petition either by the receiver acting as attorney of the company under the 
provisions of the debentures or by the company acting by its board, because 
it was contended that any such disposition of the legal estate would be void 
under s. 173 of the Companies Act, 1929, if a winding-up order were made on 
the petition. The applicants, therefore, asked for an order under s. 173 that 
the contract and any disposition of the property to be made by way of com- 
pletion or in pursuance of the contract should not be void in the event of an 
order for the winding-up of the company being made. ValIsEy, J., held that 
in the-circumstances the court had no jurisdiction to make an order under s. 173. 

T. D. D. Divine for the applicants. 

Gedge for the company. 

P. J. Sykes for the petitioning creditors. 

VAISEY, J.: On Nov. 11, 1947, a petition for the winding-up of Miles 
Aircraft, Ltd., was presented. The return date was Nov. 24, 1947. The 
petition then came on and at the request, or, at any rate, in the presence of, 
all parties, it was ordered to stand over until Dec. 15 when it was adjourned 
until today. I myself this morning sanctioned a further adjournment, and 
the petition now stands over to come on again this day four weeks. The 
position, therefore, is that this company is liable to be wound-up under the prayer 
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of the petition, but it is not yet in winding-up. The question now arises whether 
in the circumstances I have jurisdiction to make an order under the Companies 
Act, 1929, s. 178, which provides : 

In a winding-up by the court, any disposition of the property of the company . - - 

made after the commencement of the winding up, shall, unless the court otherwise 
orders, be void. 
That section replaced s. 205 (2) of the Companies (Consolidation) Act, 1908, 
which, so far as material, is in precisely the same terms. Going further back, 
the provision from which the section now in question originated is s. 153 of the 
Companies Act, 1862, which provided : 

Where any company is being wound-up by the court or subject to the supervision 
of the court all dispositions of the property, effects, and things in action of the 
company, and every transfer of shares, or alteration in the status of the members of 
the company made between the commencement of the winding-up end the order for 
winding-up, shall, unless the court otherwise orders, be void. 


In my judgment, the object of the section, both in its original and in its 
present form, is that, if a winding-up order is made, any transaction which 
has been entered into since the commencement of the winding-up—which in 
the present case would be the date of the presentation of the petition —is subject 
to review by the liquidator. If that be the true object of the section, I have 
great difficulty in seeing how I have jurisdiction to adjudicate on what must be 
an incomplete knowledge of the facts. It is not right that I should anticipate 
the performance of his duty by the liquidator, if a liquidator is subsequently 
appointed, and it seems to me that to attempt to deal with the maiter, not 
only by implication, but also entirely conditionally, is something which the 
section does not enable me to do. If there is never a winding-up, my order 
would be without operation. It would be completely otiose if the petition now 
before me is ultimately dismissed or withdrawn, but, if the petition results in 
the making of a winding-up order, it will be, I think, for the liquidator to deal 
with the matter as he thinks proper. 

Carden v. Albert Palace Assocn. (1) was a very different case. For one thing 
there was a pending action for the enforcement of a debenture holder’s security, 
but the judge called attention to the difficulty which I feel in making an order 
before a winding-up when it is impossible to know whether all the parties 
interested, are before the court. Then the judgment of Currry, J., proceeds 
(56 L.J.Ch. 167) : 

As the transaction is one which I am informed must be for the benefit of all possible 
parties, I will make an order both in the action and the winding-up. Such order will 
be in the terms of the summons; but before the part which provides for costs the 
order will contain, in lieu of the direction ‘“‘ that such deeds and documents be not 
void, notwithstanding s. 153 of the Companies Act, 1862,” simply the words 
“ notwithstanding s. 153 of the Companies Act, 1862.” , 


Curiously, the judge seems to have refrained expressly from declaring that the 
documents were void, but ordered that, notwithstanding that section, they 
should be handed over as if they were valid. That, so far as it has attracted 
legal attention, is cited in only a casual way in Strm#BEL’s Company Law AND 
PRECEDENTS, 3rd ed., p. 830, and is not referred to in BuckLEY or PALMER. 
Indeed, it has never been regarded as an authority for anything. On general 
principles I feel bound to say that, unless there is in progress a winding-up 
by the court, I am powerless to make any order under this section and I must 
leave the matter to the liquidator after his appoimtment. The difficulty in 
saying that there is @ winding-up now in progress seems to me to be that, if 
the petition is ultimately dismissed or withdrawn, there never will have been 
& winding-up by the court. All that we have now is a contingent future possible 
eae be I a not think the section is so framed as to give me jurisdiction 

© adjudicate on this matter, so to speak, in advance. 
dismiss this summons with costs. a O°. Ot eae ia 
- Summons dismissed with costs. 
ee ~ sSretine oe & Hambiing (for the applicants); Stephenson 
a e 4 . * . > 
ak Srrky (for the company) ; Olifford-Turner & Co. (for the petitioning 
[Reported by R. D. H. Ossonne, Esq., Barrister-ai-Law.] 
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WRIGHT v. BENNETT AND ANOTHER. 


arty Appran (Tucker, Cohen and Wrottesley, L.JJ.), January 19, 


eee caeing-—Striking out—Statement of claim—Frivolous and vexatious— 
ote action alleging fraudulent _misrepresentation and negligence—Second 
ene ard fraudulent conspiracy based on substantially same facts— 
The plaintiff failed in an action in which he claimed damages for fraudu- 
lent musrepresentation against two defendants and damages for negligence 
against one of them. He then began a second action against the same 
defendants, covering substantially the same ground as the first, but based 
on an allegation of fraudulent conspiracy. On an application by the 
defendants to have the statement of claim struck out on the ground that 
the action was frivolous and vexatious, if 
HELD : the proceedings were an abuse of the process of the court, which 
should exercise its inherent jurisdiction to prevent the defendants being 
called on to meet what in substance and reality was the same charge as 
that in the earlier action. 


Semble : a plea of res judicata would have enabled the defendants to 
succeed in the second action. 


[As ro STRixIne our PiEApINes, see HALSBURY, Hailsham Edn., Vol. 25, pp. 
253-256, paras. 419, 420; and ror Cass, see DIGEST, Pleading, pp. 71-92, Nos. 
623-777.] 

Cases referred to: 
(1) Greenhalgh v. Mallard, [1947] 2 All E.R. 255. 
(2) Macdougall v. Knight, (1890), 25 Q.B.D. 1; 59 L.J.Q.B. 517; 63 L.T. 43; 
54 J.P. 788; 21 Digest 205, 473. 
(3) Green v. Weatherill, [1929] 2 Ch. 213; 98 L.J.Ch. 369; 142 L.T. 216; Digest 


Supp. 
(+) tla v. Henderson, (1843), 3 Hare 100; 1 L.T.O.S. 410; 21 Digest 174, 


INTERLOCUTORY APPEAL by the plaintiff from an order of CasszEts, J., 
dated Dec. 1, 1947, upholding an order of the master that the statement of 
claim in the action be struck out on the ground that it was frivolous and vexa- 
tious. The Court of Appeal affirmed the decision of Casszrs, J. The facts 
appear in the judgment of Tuoxmr, L.J. 


Neil Lawson for the plaintiff. 
Devlin, K.C., and Fletcher-Cooke for the first defendant. 
P. H. R. Bristow for the second defendant. 


TUCKER, L.J. : By a writ dated May 20, 1948, the plaintiff, who is and was 
at all material times a solicitor, brought an action against two defendants 
Sydney Bennett and James Steven, claiming against both of them damages for 
fraudulent misrepresentation and against the defendant, Bennett, damages for 
negligence. The matter arose out of the purchase by the plaintiff from the 
defendant, Steven, of a property in Surrey known as Cobham Court. The 
defendant, Bennett, is a land agent and valuer. The defendant, Steven, was a 
farmer, and in 1942 he was the lessee of a farm under a lease dated June 19, 1931. 
Negotiations took place between the plaintiff and the defendant, Steven, for 
the purchase of the latter’s interest in this property and ultimately the purchase 
went through. Subsequently, the plaintiff brought this action against the 
defendants on the ground that the sale had been brought about by their fraudu- 
lent misrepresentation, as the result whereof he had, suffered damage. 

One of the issues in the action was whether or not Bennett had ever been 
retained by the plaintiff to act as his valuer, and, if so, whether he had been 
guilty of negligence as such valuer. We are not concerned with that issue in 
the present case, but it was decided when tho action first went for trial before 
Hueery, J., that Bennett had never been retained to act as valuer and no 
question of negligence arose. Both the defendants were, on the pleadings and 
at the trial before Hmsery, J., charged with being personally liable for fraud 
and, fraudulent misrepresentations. When the case got to the Court of Appeal, 
in view of-Hiteery, J.’s finding with regard to Steven, counsel for the plaintiff 
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did not seek to persist in the allegation that Steven had personally been guilty 
of fraud, but he sought to make him liable on the ground that Bennett had 
been fraudulent and was acting as the agent of Steven when he made fraudulent 
misrepresentations. At the trial, as I have said, the case was clearly made that 
the two defendants were both fraudulent and they were “teamed ” together in 
the matter of negotiations leading up to the sale. The allegations of fraud are 
set out in paras. 3 and 4 of the statement of claim in the first action. Paragraph 
3 alleges that to induce the plaintiff to purchase the property Bennett 

_..made... the following oral representations . . . on behalf of himself and 
the defendant, Steven. (a) That when the defendant, Steven, took over the farm it 
was in a very derelict condition, but, owing to the way he had farmed the said farm 
and improved it, he had made it the best farm in Surrey. (b) That he, the defendant, 
Bennett, betted that out of the farm and another farm at Tolworth, the defendant, 
Steven, had made not less than £3,000 profit a year. (c) That the defendant, Bennett, 
had always made the valuations for the defendant, Steven, and knew what they 
were and that it would cost at least £12,000 to take over the farm. (d) That there 
was no serious liability under the said lease in respect of Cobham Court or the Lands 
Farm House, cottages, cowsheds and outbuildings known as Cobham Court Farm ; 
that the document of record referred to in the said lease was very valuable. 


It was alleged that representations (a), (c) and (d) were made in the presence of 
Steven. In para. 4, after alleging that Bennett was retained or instructed to 
act as the plaintiff’s valuer and that pursuant to that retainer or those instruc- 
tions he had prepared a valuation, it was stated that Bennett sent that valuation 
to the plaintiff by a letter dated Apr. 13, 1942, referring to it therein as a sum- 
mary. It went on to allege that the parties met on Wednesday, Apr. 15, 1942, 
and Bennett said he could not act further for both parties, but that the plaintiff 
could take it that the statements and figures in the summary were quite fair 
and reasonable, with which Steven agreed. It was alleged that that was a 
fraudulent misrepresentation. All those allegations of fraudulent misrepresenta- 
tion were negatived by Hizpery, J., on the trial of the action. On the twelfth 
day of the hearing it was conceded for the first time that the document I have 
mentioned, which was headed ‘‘ Summary of Valuation—Live and Dead Farm 
Stock at Cobham Court Farm, Cobham, Surrey’ was not a valuation, but 
was what it was stated in the covering letter to be, namely, a summary of the 
stock on the farm with detailed prices. 

In his defence, pleading to para. 4, Bennett denied ‘‘ that the plaintiff at 
any time orally invited the defendant, Bennett, to act as his valuer for the 
purpose of preparing any valuation between the plaintiff and the defendant, 
Steven.” He then continued: “The letter dated Apr. 13, 1942, and 
the memorandum of agreement referred to in para. 4 of the statement 
of claim are admitted subject to production. It is admitted that the defendant, 
Bennett, prepared the valuation sent to the plaintiff by the said letter 
of Apr. 13, 1942. It is denied that the defendant, Bennett, made the representa- 
tion alleged in the said para. 4.’ It is to be observed that Bennett was denying 
that he had ever been appointed a valuer, but he was admitting that he had 
prepared this document which was called a valuation and had sent it under 
cover of the letter of Apr. 13. I only pause to say that, if he never was retained 
to value the property—and that was denied—it was a little curious that he 
should have prepared the valuation. It was made clear by counsel for Bennett 
at the trial that his case was that this document never was a valuation, and 
never purported to be a valuation, but was prepared in response to a request 
by the plaintiff to get out some detailed particulars of the sum of £12,000 which 
Steven was asking, and that it had been accompanied by a letter in these terms: 


Dear Mr. Wright, I went to Cobham Court on Saturday and went into the figures 
with Mr. Steven and enclose you herewith a summary of the stock at present on the 
farm with detailed prices. The figure works out at £11,972 lls. 0d. which is the lowest 
figure that Mr. Steven is prepared to accept. 


It was said that that letter made it clear that the document enclosed was not a 
valuation in the ordinary sense of the word. After the twelfth day the action 
proceeded on that basis. It was some nine months before the hearing was 
coneluded, delays being caused inter alia by the judge going on circuit and 
the Long Vacation, and throughout all those months the plaintiff and his ad- 
visers knew what the defendants’ case was with regard to this document of 
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valuation and they were in a position to make up their mi 

desired to amend their statement of claim. No tek step i eealaleay pet cn 
went on for trial. None the less, they sought to argue before HinBEry, J., that 
apart altogether from the oral representations which had been set out in the 
a of claim, this so-called valuation headed ‘‘ Summary ‘of Valuation 
= ive and Dead Stock” was itself a fraudulent misrepresentation and that 
the covering letter was a cloak to cover up the fraud by giving the defendant a 
loophole for describing it as something else. Hi~sBery, J., expressed a view 
unfavourable to the plaintiff with regard to that point on the merits, but he 
said that, in any event, it was not covered by the pleadings. The case came 
to the Court of Appeal and there counsel for the plaintiff strongly contended that 
this point was open to him and invited the court to come to a different conclusion 
from that at which HinBery, J., had arrived and to say, on this document, 
coupled with all the other statements in the case, that the plaintiff had clearly 
made out a case of fraud against Bennett. The appeal failed, the court—of 
which I was a member—agreeing with the decision of H1rBEeRy, J., that this 
poimt was not open to the plaintiff on his pleadings, and I certainly expressed 
the opinion that on the material laid before the court there was no substance 
in the allegation. 

That being the position, the plaintiff has started a fresh action by a writ dated 
June 6, 1947, which in substance sets up the same story against the defendants. 
They are both charged with being fraudulent and the cause of action is stated 
to be a fraudulent conspiracy. After twelve paragraphs which are said to be 
matters of inducement and cover a great deal of the ground covered by the 
previous action, in para. 13 we reach the cause of action relied on. It is: 

The defendants, knowing the matters referred to in paras. 3, 4, 5, 6, 7, 8, 9, 10, 11 
and 12 hereof, wrongfully and maliciously conspired together to cheat and defraud 
the plaintiff by inducing him to agree to purchase and to purchase the defendant, 
spate aforesaid interest in the said farm for £12,000, which was greatly in excess 
of 1ts value. 


A number of overt acts are set out which are relied on as constituting a conspiracy. 
Then it is said: 

The defendants and each of them at all material times concealed from the plaintiff 
and did not disclose to him the fact that (i) the only valuation of the defendant, 
Steven’s, interest in the said farm made by the defendant, Bennett, was the 
valuation referred to in para. 4 hereof which (excluding the value of wheat, oats and 
hay harvested, ensilage, the car and the lorry which were intended to be and were 
excluded from the plaintiff’s purchase) amounted to approximately £7,600. 

In this statement of claim, the plaintiff makes it clear that this document, 
which was called a valuation, is relied on as a fraudulent document forming 
part of the conspiracy. Particulars under heading (D) of this paragraph are : 

On Apr. 11, 1942, the defendants met together at the said farm and together 
prepared a document to be submitted to the plaintiff as a summary of a valuation 
which the defendant, Bennett, had that day made or taken of the defendant, 
Steven’s, interest in the said farm and of the live and dead stock thereon in order to 
induce the plaintiff to believe that such document was a valuation of the live and 
dead stock at the said farm and purported to represent and show that the value of 
the defendant, Steven’s, aforesaid interest to be acquired by the plaintiff was 
£11,972 11s. 

That, in substance, was the case which the plaintiff had endeavoured to make 
before HitBERy, J., and in the Court of Appeal, but he had not in terms called 
it a conspiracy. That is the only difference. There may be some minor details 
showing a few variations from the matters set out in the first action, but, in 
substance, it is the same story. That being so, the court was asked to strike 
out this statement of claim as being frivolous and vexatious. That means 
that, in effect, it is an abuse of the process of the court that the defendants are, 
in substance, being called on to meet the same allegations covering the same 
ground, and that they find themselves once more charged with fraud, but fraud 
which is the basis of a somewhat different cause of action. Counsel for the plain- 
tiff has drawn our attention to all the relevant authorities and has cited a number 
of cases in most of which the courts have had to consider whether or not an 
action should be stayed owing to the fact that it was clear that a plea of res 
judicata, which had been pleaded, was bound to succeed, or that such a plea, 
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i aded, would be bound to succeed. In many of those cases the matter was 
pee Fea under two heads, namely, whether the action should be stayed or 
dismissed because a plea of res judicaia would inevitably succeed, or whether 
the court would stay the action under its inherent jurisdiction to prevent a 
frivolous and vexatious action which would be oppressive to the defendants. 
Those two points are inclined to overlap each other in these cases. ne 
the present appeal I express no view whether a plea of res judicata vies 
inevitably succeed. I agree, if I may say so, with what was recently said by 
SomERVELL, L.J., in Greenhalgh v. Maliard (1) ( [1947] 2 All E.R. 257) : 

I think that on the authorities to which I will refer it would be accurate to say 
that res judicata for this purpose is not confined to the issues which the court fee 
actually asked to decide, but that it covers issues or facts which are so clearly part of t FE 
subject-matier of the litigation and so clearly could have been raised that it woul 
be an abuse of the process of the court to allow a new proceeding to be started in 
respect of them. 


I agree that that is the result of the cases and that the plea of res judicata 1s 
not necessarily confined to the identical nature of the issues in each action. 
What has to be considered are the issues and facts which are part of the subject- 
matter of the litigation. I do not think it is necessary, as I have already indi- 
cated, to express a view with regard to res judicata because I think that this 
case is one in which the court clearly should exercise the inherent jurisdiction 
which it has to prevent its own process being used in any way which would, be 
an abuse by calling on defendants in substance and in reality to meet the same 
old charge. Pehe r. 

In McDougall v. Knight (2) the distinction between stopping a case in limine 
on the ground of res judicata and stopping it on the ground of the exercise by the 
court of its inherent jurisdiction is made clear. In that case a libel action had. 
been brought in respect of part of the contents of a document and subsequently 
a second libel action was brought with regard to another part of the contents of 
the same document. After deaiing with the matter on the basis of res judicata, 
Lorp EsHER, in the concluding part of his judgment, said (25 Q.B.D. 9): 

On that ground I think the action should be stayed; but even if the plaintiff 
could in law split up the defamatory matter in the report into different causes of 
action, I think such a course would be vexatious, so that either way I am of the 
opinion the appeal must be allowed and the action stayed. 


Fry, L.J., said (2bid., 10) : 

The short ground for this application is either that a plea of res judicata, if put on 
the record, must succeed; or that the proceedings in this action are shewn to be 
vexatious and an abuse of the process of the court. In my opinion, the defendant is 
right in both these contentions. 

Finally he said, after dealing with res judicata : 


Suppose, however, this to be otherwise, still, in such case, I do not hesitate to say 
that such successive actions in respect of the same libel would be an abuse of the 


process of the court, and so, quacunque via, the application should succeed, and the 
action be stayed. 


I think that that sentence in the judgment of Fry, L.J., is completely applicable 
to the present action, that the decision arrived, at by the master and CassELs, J., 
was clearly right, and that this action was properly dismissed. 


COHEN, L.J. : I agree that the pleadings in the second action show plainly 
that the facts relied on and dealt with at great length in the first action are in 
substance the same as those on which the plaintiff seeks to rely in the action with 
which we are now concerned. Among the overt acts now relied on as establishing 
conspiracy are some of the oral representations which were relied on as fraudulent 
in the first action. That being the position, I agree with my Lord that the 
decision of Cassexs, J., was plainly right. I am inclined to think that the 
plea of res judicata could succeed. Counsel for the plaintiff invited us to hold 
that it could not because he said the cause of action in the second action was 
different from the cause of action in the first, although the facts giving rise to 
it were in substance the same. He said that in no case has a plea of res judicata 
succeeded, where the cause of action was different in the later proceedings except 


in Green v. Weatherill (3), a decision of MauaHaAM, J. In that case, M A 
said ([1929] 2 Ch. 221) : 1at case, MAUGHAM, J., 
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In my opinion it must be admitted that the cause of action i i 
strictly speaking not the same. On the other hand, the plea of ies raion apes 5 
technical doctrine, but a fundamental doctrine based on the view that there must 
be an end to litigation. 

Counsel sought to explain that case by saying that there the plaintiff had in 
effect elected to adopt one cause of action and, could not be allowed to adopt 
another. I do not find it necessary to consider whether that is the explanation 
of that case, but, if it beso, I think the same might be said of the plaintiff in the 
present case. I think it would be most unjust if he, having pleaded the case 
fully and there having been arguments on those facts for 19 days, were to be 
allowed to set up an alternative cause’ of action on the same facts in other 
proceedings. I do not, however, find it necessary to reach a definite con- 
clusion whether or not the plea of res judicata would succeed as I am satisfied 
on the alternative ground that this is an abuse of the process of the court and 
it ought to be stayed under the inherent jurisdiction of the court. 

WROTTESLEY, L.J.: I agroe. 
Appeal dismissed with cosis. 

Solicitors: H. S. Wright & Webb (for the plaintiff) ; George C. Carter & Co. 
nee na defendant Bennett); Wilkinson, Howlett 4 Moorhouse (for the defendant 

teven). 


[Reported by C. N. Bearrm, Esq., Barrister-at-Law.] 


Re COOK (deceased), BECK v. GRANT. 
[CuanceRy Division (Harman, J.), January 20, 1948.] 
Trusts and Trustees—Joint tenants—Statutory trust for sale—Whole property 
accruing to survivor—Continuance of trust—Law of Property Act, 1925 
(c. 20), s. 36 (1) (2). 
Wills—Construction—‘“‘ Personal estate.” 

In March, 1924, freehold property was conveyed by deed for valuable 
consideration to the testatrix and her husband “in fee simple as joint 
tenants.’ On Jan. 1, 1926, by the operation of the Law of Property Act, 
1925, s. 36 (1), a statutory trust for sale was created whereby the testatrix 
and, her husband became trustees of the proceeds of sale for themselves 
jointly. In January, 1944, the husband died, and in March, 1944, the 
testatrix made her will providing: ‘I give and bequeath unto my nieces 
and nephew . . . All my personal estate whatsoever to be equally divided.” 
On Sept. 28, 1944, the testatrix died. 

HE tp : (i) the trust for sale imposed by s. 36 (1) came to an end on the 
death of the husband in January, 1944, and thereafter the testatrix was 
the absolute owner free from the trust. 

(ii) the gift in her will of “‘ personal estate’ did not operate to dispose 
of the freehold property. . 

[As to Statutory Trust ror Sate Imposep oN BENEFICIAL JoINT TENANCY, 
see HALSBURY, Hailsham Edn., Vol. 27, pp. 659-660, pare. 1141.] 

Case referred to: 
(1) Re Selous, Thomson v. Selous, [1901] 1 Ch. 921; 70 L.J.Ch. 402; 84 L.T. 318; 43 
Digest 667, 986. 

ADJOURNED Summons to determine whether the term “ personal estate ”’ 
as used in a will was effective to dispose of freehold property vested in the 
testatrix as the survivor in a joint tenancy on which the Law of Property 
Act, 1925, s. 36 (1) had operated to create a trust for sale. Harman, J., held 
that the term did not have that effect. The facts appear in the judgment. 

Ungoed-Thomas, K.C. for the plaintiffs. 

F. Bower Alcock for the first defendant. 

E. J. A. Freeman for the second defendant. 

Danckwerts for the Custodian of Enemy Property. 


HARMAN, J. : By a deed executed in March, 1924, it was provided that : 
. . . in consideration of the sum of £930 now paid te the vendor by the purchasers 
out of moneys belonging to them on a joint account . . . the vendor . . . conveys 
unto the purchasers [the freehold property called 16 Kirton Park Terrace, North 
Shields}. To hold the same ... unto and to the use of the purchasers in fee simple 
as joint tenants. 
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The purchasers were the testatrix, Caroline Cook, and her husband, the late 
John Robert Cook. 
The Law of Property Act, 1925, s. 36, provides : 


Where a legal estate .. . is beneficially limited to or held in trust for any Peeiua 
as joint tenants, the same shell be held on trust for sale, in like menner as 1 
persons beneficielly entitled were tenants in common .. . 


There was, theréfore, imposed on this beneficial tenancy on Jan. 1, 1926, a 
trust for sale whereby the two joint tenants became trustees of the proceeds 
of sale for themselves jointly. I do not think that it is necessary for me to 
decide whether the words “is beneficially limited ta or held in trust for 
mean immediately before the Act came mto force or from the time when the 
Act comes into being and thereafter. The effect in either case is the same. — 

No disposition was made by the husband and wife. The husband died in 
January, 1944, and the question to be decided is: Did the trust for sale 
imposed by s. 36 thereupon come to an end? After that date there 1s no 
doubt that the entire interest in the property, both legal and equitable, 
became vested in the wife. It is said by counsel for-the Custodian of Enemy 
Property that, according to the ordinary and well-known rule (see, @-g-, per 
FarwE .t, J., ({1901] 1 Ch. 922) in Re Selous, Thomson v. Selous (1) ), the legal 
estate swallows up the equitable, that there is a merger between the two, and that 
from January, 1944, onwards the wife was merely the owner of the property 
and no trust for sale could exist because A. cannot be trustee for A. I think 
counsel for the beneficiaries under the wife’s will would admit that to be so 
if this were anything but what is known as a statutory trust, but he submits 
that, this trust being the creature of statute, without any statutory ending 
it continues, and he points out that under the Law of Property Act, 1925, 
s. 23, a trust for sale may, at any rate so far as protection of a purchaser 1s 
concerned, be deemed to go on indéfinitely. Even so, I think he would be in 
great difficulty but for the following addition to s. 36 of the Act inserted by 
the Law of Property (Amendment) Act, 1926, s. 7, providing : 


Nothing in this Act affects the right of a survivor of joint tenants, who is solely 


and beneficially interested, to deal with his legal estate as if it were aot held on trust 
for sale. 


Counsel for the beneficiary argues, and J think with force, that the inference 
from that is inevitable, namely, that the legal estate is held on trust for sale 
although the owner of it is given leave by the Act to deal with it as if it were 
not. If that were the true meaning of it, he says, it follows that a trust for 
gale still does affect the property until it is dealt with in some way inconsistent 
with that position. I feel the force of that, but I do not think it is enough to 
alter the view which I should have taken if it were not there. This sentence 
is an afterthought introduced into the Act ex cautela because of some danger, 
real or imaginary, that was thought to exist after the Act of 1925 had come 
into force, and, in my judgment, it is not enough to alter the prima facie rule 
that you cannot have a trust existing when nobody is interested under it 
except the trustee, because nobody can enforce it, and in fact there is no 
trust in existence. I get some assistance also from s. 36 (1) itself because it 
contains the words ‘“‘ shall be held on trust for sale, in like manner as if the 
persons beneficially entitled were tenants in common.” As soon as only one 
person is beneficially entitled there are no persons who could be tenants in 
common because there is only one person interested. The phrase “* persons 
beneficially entitled’? must, as counsel for the second defendant submitted 
to me, mean what it says, namely, “‘ persons”’ in the plural, and, therefore, 
s. 36 (1) does not apply as soon as only one person is interested in the whole 
of the property. Consequently, I hold that on the death of her husband the 
testatrix became the absolute owner of this property and there was no trust for 
sale subsisting beyond that date. 

The testatrix made her will in March, 1944, on a printed form, and provided, 
after appointing executors and directing payment of her debts : 


f give and bequeath unto my nieces and nephew Clara Sophie Karoline Beck nee 
Grant and Rose Magdaline Mary Grant and Frederick Grant pork butcher West Street 
Gateshead co. Durham All my personal estate whatsoever to be equally divided. 
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If I am right so far, this house was at the time of her will and at the time 
of her death real estate to which she was entitled in fee simple. She had another 
house to which she was undoubtedly entitled in fee simple, and she had 
a small personal estate. It seems unlikely that she intended to dispose 
only of the personal estate, in the lawyer’s sense of that word, and not to deal 
with the more substantial part of her property, namely, this house (in which 
she lived) and her other freehold house, but this is a case where a layman has 
chosen to use a term of art. The words “ all my personal estate’ are words 
so well-known to lawyers that it must take a very strong context to make 
them include real estate. Testatorscan cause black to mean white if they make 
their intention sufficiently clear, but this testatrix has not done so. It may 
well be that she thought ‘“‘ personal estate”? meant “all my worldly goods.” 
I do not know. In the absence of something to show that the phrase ought 
not to be so construed, I must suppose that she used the term ‘“‘ personal 
estate ” in its ordinary meaning as a term of art. Consequently, I hold that, 
the testatrix only succeeded in disposing of what lawyers would call her 
personal estate and that she did not dispose of this house, No. 16 Kirton 
Park Terrace, which, therefore, devolves as on an intestacy. 

Order accordingly. Costs as between solicitor and client out of the estate in due 
course of administration. 

Solicitors: Doyle, Devonshire & Co., agents for John H. Sinton & Co. 
Newcastle-upon-Tyne (for plaintiffs and first two defendants); Solicitor, 
Board of Trade (for custodian of enemy property). 

[Reported by R. D. H. Osporne, Esq., Barrister-at-Law.] 


HILL v. BUTTERLEY CO., LTD. 

[Court or AppEaL (Scott, Bucknill and Somervell, L.JJ.), January 23, 
26, 1948.] 

Workmen’s Compensation—‘“‘ Arising out of and in the course of the employment ”’— 
Accident within company’s premises—Workman on way to “clock in” 
before starting work—Accident where public allowed to cross company’s premises, 
although no right of way— Workmen’s Compensation Act, 1925 (c. 84), s. 1 (1). 

While crossing her employers’ premises on her way to the office to “‘ clock 
in ’’ before starting work, a workman slipped on an icy slope and was injured. 
Although there was no public right of way across the premises and no actual 
road, there, a practice had sprung up during a limited number of years 
without objection by the employers by which the inhabitants of a neigh- 
bouring village crossed the part of the premises where the accident occurred 
to reach an adjoining railway station :— 

HELD : the accident arose “‘ out of and in the course of ”’ the workman’s 
employment, within the Workmen’s Compensation Act, 1925, s. 1 (1), 
because the employers’ exclusive right of property had not been altered by 
the fact that, during a limited time, they had allowed members of the village 
to cross their premises, and, therefore, the risk incurred by the workman was 
not identical with the risks incurred by members of the public in a public 
street. 

John Stewart & Son (1912), Lid. v. Longhurst ( [1917] A.C. 249; 116 
L.T. 763), applied. 

Clark v. Stephens, Sutton, Lid. (1937) (30 B.W.C.C. 340), distinguished. 

[As To AccIDENT ARISING OUT OF AND IN THE CoURSE OF THE EMPLOYMENT, see 
HALSBURY, Hailsham Edn., Vol. 34, pp. 822-856, paras. 1160-1180 ; and ror CasEs, 
see DIGEST, Vol. 34, pp. 276-279, Nos. 2332-2357, and Supplement.] 

Cases referred to : 

(1) Stewart (John) & Son (1912), Ltd. v. Longhurst, [1917] A.C. 249; 86 L.J.K.B. 

729; 116 L.T. 763; 10 B.W.C.C. 266; 34 Digest 279, 2357. 

(2) Clark v. Stephens, Sutton, Ltd., (1937), 30 B.W.C.C. 340; Digest Supp. 

Appeal by the workman from an award of His Honour JupcE WILLES at 
Alfreton County Court on Oct. 25, 1947. 

The workman, who was employed by a colliery company, met with an accident 
on the employers’ premises while on her way to the office to “ clock in before 
starting work. The county court judge held that she was not entitled to com- 
pensation under the Workmen’s Compensation Act, 1925, s. 1 (1), because the 
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risk incurred, by her which resulted in the accident was identical with the risks 
incurred by members of the public in a public street, since the employers allowed 
the public to cross their premises at the place where the accident occurred, and, 
therefore, the accident did not arise “‘ in the course of the employment.” The 
workman appealed and the Court of Appeal now allowed the appeal. The 
facts appear in the judgment of Scort, L.J. 


Philip Curtis for the workman. 
E. M. Jukes for the employers. 


SCOTT, L.J.: The workman was employed as a charwoman at the surgery 
of a colliery company and, while going to her work one morning during the hard 
weather of last year, she slipped within the premises of her employers as she was 
going to the office where it was her duty, under her contract with them, to ** clock 
in,” 7.e., to register the time of her arrival. She suffered serious injuries, and 
the question before us, as it was before the court below, is the primary question : 
Did the accident occur, in the words of the Workmen’s Compensation Act, 1925, 
s. 1 (1), ‘‘ out of and in the course of ”’ her employment ? We have been referred 
to the leading cases on this subject, but I will express my own conclusion on the 
matter without regard to them in the first instance. - 

There was no plan of the premises agreed between the parties below, but 
the colliery company have prepared a rough sketch plan showing the locus in quo 
approximately, and their counsel has given the court the advantage of copies 
of the plan to make the case intelligible. The workman lived at No. 9, Forge 
Row, which is outside and to the south of the premises of the colliery company 
and at right angles to the main approach road, Monument Road, which leads 
north-west to a bridge over a main railway line immediately to the west of the 
local station. Going northwards from that railway bridge, one passes a notice 
board put up by the colliery company saying “‘ No thoroughfare. Private.” 
One then comes to a private colliery railway of two lines which is on the level of 
the ground at that point. To get to the surgery or the “clocking in ”’ office 
the workman would have to cross that line of railway and continue northwards, 
leaving a large building called the coke house on her left and the wagonshop 
stores on her right. Further north she would pass, on the left, the surgery 
where she was going to work, and, on the right, some little distance away, a 
bricklayers’ cabin, Between those four buildings is an area of open ground. 
If she continued over another private railway line she would find the “‘ clocking 
in” office on her right. The ground over which, on the occasion in question, 
she came from the south slopes down rather steeply to that line of railway. 
There was a lot of ice on the ground and she slipped and suffered her injuries 
somewhere on that slope before she reached the office where she was going to 
“clock in.”” The distance across the railway line between the surgery and the 
office is said to be only twenty yards. She, therefore, met her accident quite 
close to the “‘ clocking in” office where she was bound to go as part of her 
duty before she started her daily work at the surgery. 

The first question is whether the accident arose ‘‘ out of or in the course of 
her employment.” It clearly arose “out of’ it, and I have no doubt it was 
“in the course of”’ it. The workman had been on her employers’ premises 
ever since she crossed the railway bridge near her house and she had reached a 
point which was something like three times as far from her house as was the 
railway bridge. The judge gave no express finding of fact on that question, but 
I think his judgment assumed it in favour of the workman, namely, that prima 
facie the accident did occur in the course of her employment. He decided 
against her, however, on this ground. During the war the habit grew up of 
people from a village called Jacksdale, to the north of the company’s premises 
coming down the road from the village to the northern private railway line, 
walking across the open piece of ground between the four buildings to which I 
have referred, over the next line of private railway, past the ‘“‘ No thoroughfare ”’ 
notice board, and so to the station on the main line which is to the east of 
Ba Se ee he judge took the view that, although there was no right 
aid aes ee pete Ne across A colliery company’s premises, they had 
and he came to the ani an iat b cite te ier objected 
Fraksatied tean ahah aoe teary at, because members of the public were allowed 

© exposed to the risk of slippery ground in the 
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same way as the workman, the colliery company were enti 
case ought to be decided in accordance itl those cases aa ees rare 
ifa workman employed by a company meets with an accident, not on the com. 
pany’s works, but on a public road leading to or from the works of the company 
it cannot be said that the accident arises in the course of his employment or out 
al a he is then incurring the same risks as any ordinary member of the 
I do not think it is necessary to analyse the cases. It is conten 
colliery company that, if any members of the public were allowed A aroieh 
the company's works, that necessarily brought this case within the principle 
of the public thoroughfare cases. I cannot see on what principle of law that 
argument can be based. The workman was close to the surgery where she was 
going to work. She was less than 20 yards from the place where she had to 
clock in. She was going there because of her work. Since she was on the 
company s premises close to the place where she was going to work, the judge 
was justified in assuming—it may be that that was the reason why he did not 
expressly decide it—that, but for this other point, she was clearly within 
the Act. I base my judgment on that assumption, with which I agree. I 
cannot see how the cases which depend on the risk incurred by the workman 
being identical with the risks incurred by members of the public in a 
public street, as in an ordinary street accident, can have any application to this 
case. There was no definite “‘ way” on which members of the public coming 
from the village were authorised by the company to cross their premises. There 
was no suggestion that the company’s exclusive right of property had in any way 
been altered by the courtesy they had extended to members of the village over 
a limited number of years, and I cannot find any basis for saying that, because a 
similar risk might have been incurred by members of the public passing over the 
premises without objection, therefore, the workman should lose her right to 
compensation. For these reasons I think the appeal ought to be allowed. 


BUCKNILL, L.J.: I agree. 


SOMERVELL, L.J. : I agree. I think, on the question of the user of this 
part of the colliery company’s premises by the public, I ought to proceed on 
the basis that the company established that the part of the land with which we 
are concerned was, and had been since the war, used by the public, with the 
permission of the company, to get to the station. In my opinion, this case turns 
on @ very short point. In John Stewart & Son (1912), Ltd. v. Longhurst (1) a 
workman, who was employed to do certain work on a barge met with an accident 
after he had left his work at the end of the day and while he was attempting 
to reach the gates which led from the docks to the public road. In his speech, 
Lorp Fintay, L.C., said ( [1917] A.C. 255) : 

To my mind the present case is like that of a workman whose work lies in a 
particular part of a large factory, and who in order to get to it has to go through the 
rest of the factory and meets with an accident while so going. 

I think the present case is in the same class. I think there is sufficient in the 
evidence and in what I think are the necessary inferences to be drawn from the 
county court judge’s judgment to determine it on the basis that the workman 
had arrived at the place where she was employed. When the county court 
judge said she had entered the works, I think he was intending to find that she 
had entered the place where she was employed, and, having entered the place 
where she was employed, she was proceeding, in accordance with the conditions of 
her employment, to “‘clockin.”” In my opinion, Clark v. Stephens, Sutton, Ltd. (2), 
which was relied on by counsel for the colliery company, deals with quite a 
different legal position, because in that case the workman, who was returning from 
work when he met with the accident, was on a road which plainly was a mode 
of access to the place where he was going to work as distinguished from the 
place of work itself. Therefore, I do not think that what was said there applies 
here, where the workman had got to the place where her work began. For 


these reasons I think the appeal should be allowed. 
Appeal allowed with costs. 


Solicitors : Fred Hollis (for the workman) ; Bell, Brodrick & Gray, agents for 


Harold Jackson & OCo., Sheffield (for the employers). 
[Reported by C. Sr.J. Nicnoxson, Esq., Barrister-at-Law,} 
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WILLIAMS v. TREDEGAR IRON AND COAL CO., LTD. 


[Court or AppEAL (Scott, Bucknill and Somervell, L.JJ.), January 21, 
1948.] 


Workmen’s Compensation—Industrial disease—Silicosis—Certificate of medical 
board—Conclusiveness—‘* Conditions not associated with disease  — 
Silicosis and Asbestosis (Medical Arrangemenis) Scheme, 1931, arts. 3, 5. 

The Silicosis and Asbestosis (Medical Arrangements) Scheme, 1931 
(which was made under the powers given by the Workmen's Se reste; 
Act, 1925, s. 47), provided, by art. 3, for the appointment of he me 6 
board “consisting of specially qualified medical practitioners to ee 
medical examinations and give the medical certificates required under the 
Scheme, and by art. 5: ‘‘ Any certificate given by the medical board in 
pursuance of the provisions of this Scheme shall be conclusive evidence of the 
matters therein certified.” At the end of a certificate of suspension given by 
them, the medical board added the words: “He [the _workman] is, 
however, unfit for any work owing to conditions not associated with the 

ase ”” :— 
recs : the statement contained in the last sentence of the certificate was 
not conclusive evidence of the matters stated in it, within art. 5 of the Scheme, 
because it was not of a kind contemplated by the Scheme and, therefore, 
the medical board had no jurisdiction to make it. 
[For THE SILICOSIS AND ASBESTOSIS (MepicaL ARRANGEMENTS) ScuHEME, 1931 


(as amended), see WILLIS’S WORKMEN’S COMPENSATION, 37th Edn., pp. 
1077-1092. ] 


APPEAL by the employers from an award of His HoNouR JubGE L. C. THomas, 
made at Tredegar County Court on June 20, 1947. ' 

A medical board constituted under the Silicosis and Asbestosis (Medical 
Arrangements) Scheme, 1931, gave a certificate of suspension to a workman 
under the provisions of the Scheme, but added at the end of the certificate a 
statement that the workman was ‘‘ unfit for any work owing to conditions 
not associated, with the disease.”” The employers contended that, under art. 5 of 
the Scheme, this statement was conclusive evidence of the fact therein stated. 
The Court of Appeal held that the medical board had no jurisdiction to make 
the statement in question, and, therefore, it was not conclusive within the 
meaning of art. 5 of the Scheme, and the appeal was dismissed. 


Wallis-Jones for the employers. 
Paull, K.C., and Marven Everett for the workman. 


SCOTT, L.J.: This is an appeal with regard to a sentence in a certificate 
given by a medical board under the Silicosis and Asbestosis (Medical Arrange- 


ments) Scheme, 1931. That sentence appears at the end of the certificate and 
is as follows: 


He [the workman] is, however, unfit for any work owing to conditions not associated 
with the disease. 


Article 5 of the Scheme is in these terms : 


Any certificate given by the medical board in pursuance of the provisions of this 
Scheme shall be conclusive evidence of the matters therein certified .. . 


It is contended for the employers that the added sentence at the end of the 
certificate is, by art. 5 of the Scheme, made conclusive evidence of the facts 
therein stated. It is conceded that, if it isnot conclusive evidence of the facts, 
the appeal must be dismissed. I am clear that it is not conclusive evidence of 
the facts stated in that one sentence and, that is sufficient to dispose of the appeal. 
I only add the observation that the policy of Parliament and of the delegated 
legislation entrusted to the Minister by the Workmen’s Compensation Act, 
1925, s. 47, the Workmen’s Compensation (Silicosis and Asbestosis) Act, 1930, 
and the Workmen’s Compensation Act, 1943, and contained in the Scheme (as 
amended), was to give a very special jurisdiction to a specially qualified board, 
as appears from art. 3 of the Scheme which says : 


A medical board consisting of specially qualified medical practitioners shall be 
appointed ... 
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 antion + airy Sa eminy “ep ; : Soprenge = relation to the disease 
© gainst the policy of the Acts and of the 
_ =, , ca -earniewis added by the board, of a different kind from that 
ag a S. y. e «a eme se constituting the subject-matier of their jurisdic- 
amen stg ce as quality of conclusiveness conferred on statements in a 
hn cg y them within their jurisdiction. The appeal is dismissed, 
ae Lede t I agree. One has to be careful, when Parliament 
eS a certificate conclusive evidence of matters therein certified, that the 
certificate should keep closely within the four corners of the powers of those 
who are entitled to make it. It seems to me, when one looks at Form C [i.e. 
the form for a “ certificate of suspension on account of silicosis or asbestosis . . ‘ 
accompanied by tuberculosis ”’] under which this certificate has been given, that 
the words “ the general physical capacity of the . . . workman for employment is 
impaired by reason of the disease’ cannot include impairment by reason of 
some complaint other than the disease in respect of which the certificate is given. 
The last sentence in the certificate before us does not refer to any disease. It 
simply says : “ He is, however, unfit for any work owing to conditions not asso- 
ciated with the disease.” That might cover a complaint of any kind, and, to 
my mind, it is clear that those words are outside the powers given to the board 
to make a certificate which is conclusive evidence. 


SOMERVELL, L.J.: I agree. 
a mate Appeal dismissed with cosia. 
Solicitors: Wiliam A. Crump & Son, agents for A. J. Prosser & Co., Cardiff 
(for the employers) ; Theodore Goddard & Co., agents for 7’. S. Edwards & Son, 
Newport, Mon. (for the workman). 
[Reported by C. St.J. NicHoutson, Esq., Barrisier-at-Law.) 


TOMKINS v. TOMKINS. 


[Court or ArrzaL (Lord Greene, M.R., Asquith, L.J., and Harman, J.), 
January 22, 23, 1948.] 

Divorce—Variation of seitlements—Separation deed—Wife’s covenant to pay 
husband £5 per week—Husband’s aduitery—Decree absoluie—Variation of 
deed—Discretion of court. 

A husband, and wife entered into a separation deed under which the wife 
covenanted to pay the husband an allowance of £5 per week free of income 
tax during their joint lives. The husband subsequently committed adultery, 
and on that ground, the wife was granted a decree nisi of divorce, which 
was made absolute. The wife applied to have cancelled the covenant to 
pay £5 per week. On appeal from the registrar, the judge cancelled the cove- 
nant, basing his decision on the ground that the dissolution of the marriage 
brought about a fundamental change in the status of the parties, drawing an 
analogy with the failure of consideration in an ordinary contract. He also 
held that the fact that a guilty husband might be left in destitution was 
not a matter which the court should consider. 

Hexp : the judge had misdirected himself in law as to the matters relevant 
for consideration, but, having regard to all the circumstances consequent 
upon the husband’s remarriage, including tho fact that the allowance, if 
continued, might go towards the ordinary household expenses of the husband 
and his new wife, it was proper to extinguish the covenant. 

Dictum of Stx GeorcE Jesszt, M.R., in Wigney v. Wigney (1882) (7 P.D. 
177, 181; 46 L.T. 441, 442), applied. 

Observations on the matter relevant to be considered in the exercise of 
judicial discretion with regard to the variation of a separation deed. 

[As To VARIATION OF SETTLEMENTS AFTER DissoLuTION OF MARRIAGE, see HALS- 

BURY, Hailsham Edn., Vol. 10, pp. 800-809, paras. 1274-1292 ; and For CASES, see 

DIGEST, Vol. 27, pp. 517-525, Nos. 5576-5666.] 


Case referred to: ; 
(1) Wigney v. Wigney (1882), 7 P.D. 177; 51 LJ.P. 60; 46 L.T. 441; 27 Digest 


525, 5664. 
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d against an order of WILLMER, J., made on 


. 18, 1947, reversing an order of the registrar, and cancelling a covenant in 
z ee deed by which the wife agreed to pay an allowance to the husband ee 
his maintenance. WILLMER, J., considered that a decree of divorce tyra 
to the wife had so changed the relationship between the husband and wife : ms 
the basis of the agreement had been withdrawn. The Court of Appeal he 
that the judge had misdirected himself in law, but affirmed the cancellation 


on different grounds. 

Colin Duncan for the husband. 

T. F. Turner, K.C., and Wishart for the wife. 

LORD GREENE, MLR. : This is an appeal by the respondent in a divorce 

suit, the husband, against whom a decree was obtained by the wife, and for 
convenience I shall call them husband and wife, although the decree has now 
been made absolute on the ground of the husband’s adultery. They had been 
separated for a good many years, and after the separation had continued for some 
six or seven years they entered into a formal deed of separation. It was an 
application by the wife to have the settlement constituted by that deed varied 
pursuant to the Judicature Act, 1925, s. 192, which has given rise to this appeal. 

The separation deed was dated Oct. 4, 1937. The parties were the wife, the 
husband, and a trustee. The deed recites unhappy differences, agreement to 
live apart, and agreement by the wife to make her husband an allowance of £5 
a week free of income tax during the joint lives of herself and her husband for 
his maintenance and support. That sum she covenants by the deed to pay 
to the trustee who holds on a protective trust for the benefit of the husband. 
The deed contains many of the usual clauses in a separation deed—a covenant 
to live apart, covenants by the husband not to molest the wife and by the wife 
not to molest the husband, provisions as to furniture and so on, and the wife 
is to have the sole custody and control of and over the two daughters of the 
marriage and their education and bringing up. There is a proviso that, if 
the spouses should come together and cohabit again, the payment of £5 should 
cease. On the face of it that covenant is expressed to be a covenant for joint 
lives, not a covenant which is to determine in the event of the marriage being 
dissolved while both parties are alive. Nevertheless, it had in it necessarily 
an element of potential change in the sense that it was made under the existing 
state of the law, which has endured for nearly 100 years, that settlements of this 
kind are always subject to variation by order of the court in the event of the 
marriage being dissolved. The two daughters of the marriage were at the time 
well on in their ’teens. Now they have for several years passed their majority. 

The application to vary the settlement asked for a complete cancellation of the 
covenant to pay £5 to the husband. The matter came before the registrar who 
made a report in which he expressed the opinion that there were no grounds for 
varying the deed. The main factor which led him to that conclusion is, I think, 
expressed in para. 7 of the report as follows : ‘ 

It will be realised that she covenanted to pay this money to this man at a time when 
for all practical purposes they had ceased to be husband and wife, and it is now suggested 
that this one night adultery and the decree of dissolution based thereon afford sufficient 
grounds for tearing up the agreement into which the petitioner entered with the assent 
of her advisers. 
The wife appealed, and WituEr, J., allowed the appeal and varied the settle- 
ment by extinguishing that particular covenant. For the husband it is said 
that, although the discretion of the judge in matters such as this is not to be 
interfered with by the Court of Appeal save on well known principles, the judge’s 
judgment shows that he misdirected himself in law by adopting a wrong principle 
and, excluding from his consideration certain matters of fact which he ought to 
have taken into consideration. As against that argument it is said, first, that, 
on the true construction of the judge’s judgment, he did not apply any wrong 
principle or misdirect himself, and, secondly, that the facts of the case were such 
as amply to justify the judge in coming to the conclusion and making the order 
he did, that he must have had those facts in mind, and that his judgment must be 
hes on the footing that he came to his decision in reference to them. Thirdly, 
oa ee that, if the judge’s judgment can be attacked on the ground that it is 

sed on a wrong principle, this court would have a free hand to come to such 
conclusion as it thought was a just result on the facts. 


AppEAL by a respondent husban 


A 
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I will deal, first, with the argument with which counsel opened the case for 
the husband, namely, that of the suggested wrong principle adopted by the 
judge. The real basis of his judgment was the fact that the dissolution of the 
marriage had brought about a fundamental change in the status of the parties— 
in other words, that at the time of the separation deed their relative eoaitone 
were still those of husband and wife with the possibility of reconciliation, whereas 
the divorce entirely changed that relationship. On. that point he said: ‘ One 
me eager odie oes of analogy at the principles governing an ordinary 

ract. It « y well be said, if this were an ordinary contract, that the 
consideration in respect of which the weekly payment was agreed to be made had 
now wholly failed.” If those words mean what I am bound to confess they 
appear to me to mean, with all respect to the judge he was laying down and 
guiding himself by a principle which cannot be supported. The analogy of an 
ordinary contract, which appears to have weighed on his mind, appears to me 
to be a misleading one. No question of failure of consideration, no question of 
anything like frustration, can possibly come into a case under this jurisdiction. 
On the other hand, it is, in my view, relevant for the court to consider what is 
the nature of the settlement which it is sought to vary, the circumstances in 
which it was made, and the circumstances in relation to which it was executed. 
That is very far from saying that the result is anything like that which occurs 
in the case of an ordinary contract when there is failure of consideration. I 
cannot think that the way in which the judge directed himself is right. He 
says that the change in the status of the parties was the fundamental con- 
sideration, and then goes on: 

I can see no ground for the argument put forward by Mr. Latey, founded on the cases 
where the guilty party was the wife, that a guilty husband should not be left in destitu- 
tion. I do not agree that the principle on which those cases were decided furnishes a 
valid reason for not making the variation asked for in this case. To apply that principle 
= ie case would, I think, be breaking entirely new ground. I do not feel disposed 

o do so. 

There it is said, and again I am bound to confess I think the argument is right, 
the judge is really saying that, if the guilty husband is going to be left in destitu- 
tion by a variation of the settlement, ‘‘ that is a fact which the court has not in 
the past considered and I, as a judge, am not going to be the first to consider it.” 
In other words, it seems to me he was really excluding from his mind as a circum- 
stance relevant to consider that particular circumstance of the alleged destitution 
of this husband. We were not referred to any case in which provision had been 
made for a guilty destitute husband. In Wigney v. Wigney (1), however, SIR 
GEORGE JESSEL, M.R., said (7 P.D. 181): 

It was the course of the House of Lords in marriage annulling bills to allow main- 
tenance to a guilty wife, and it would be reasonable for the court in the same case to 
exercise its discretion in the same way, but it would not be right to make the same 
provision for her if guilty as would be made if she were innocent. In the case of a 
husband similar considerations must be entertained. Suppose a guilty husband is 
incapacitated by physical infirmity from earning a livelihood, and has no means of 
his own, I do not say that no provision can in any case be made for him out of the 
wife’s property. 

Had the judge had that guidance in his mind he would not, I think, have ex- 
pressed himself in the way in which he did express himself in the paragraph to 
which I have just referred. 

In the result, giving the best consideration that I can to the matter, J cannot 
avoid the conclusion that the judge’s reasons for exercising his discretion as he did 
and the grounds on which he directed himself as to the proper considerations that 
he should have in mind cannot stand and that his judgment is open to attack on 
that ground. The true position, which, I think, flows from the authorities 
which have been cited is that when circumstances have arisen which under the 
statute entitle the court to entertain an application for variation of a settlement, 
the matter, so to speak, is at large. There is a total discretion in the judge as to 
the order he shall make which is restricted only by tho ordinary principles that 
govern a judicial discretion. In other words, whatever is relevant he may, 
and should, take into consideration. When I say “‘ relevant ” I mean ** s0 nearly 
touching the matter in issue as to be such that a judicial mind ought to regard it 
as a proper thing to be taken into consideration.” There are certain things 
which the courts have said are irrelevant, and the judge exercising @ discretion 
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take an irrelevant matter into consideration than he ~ to 
exclude relevant matters. When one comes to consider the echipaeg 9 . 
the answer on a great many points is mere common sense, AA gent a, 28 
guidance from other cases where one finds considerations whic ‘ ) $ ae 
were relevant in those cases. As to irrelevant matters, it has een peak es 
clearly that the element of punishment, the idea that this is some 80 
jurisdicti i i is to be excluded. If a judge were 

penal jurisdiction against the guilty spouse, 1s ; 1 chet 
to make an order based on the idea of punishing a person as being @ gui Ae ator 
that order could not stand. On the other hand, matters which may, It : 
be taken into consideration are the relevant financial position of the spouses, 
the question how one or other or both of them will be affected if ee esis 
left as they are, the position of children, obviously, in cases where c a 
take an interest in the settled property or where one or other of t : 
parties undertakes by contract or by law the maintenance of infant children. : 
am not myself prepared to exclude the consideration of the position ig oO 
adult children who may take no interest in any settled fund. I can well under- 
stand it being said, without deciding it, that for a parent to be reduced to desti- 
tution and beggary, even if he be a guilty parent, 1s.so disadvantageous to the 
members of the family, including the adult members of it, that the court ought to 
avoid producing that result if it fairly can. =F 

In the present case there was a number of additional facts, which, although 
not put in evidence in a formal way, were admitted by counsel when the matter 
came before the judge. We were told what they were and there is no dispute 
about them. They bore on various matters which are undoubtedly relevant. 
I have already said that a relevant matter, in my opinion, is the nature of the 
document itself and the circumstances in relation to which it was executed. 
That is not conclusive by any means, but it should not be excluded and should 
be given such weight as the judge may think right. There is an essential differ- 
ence between a. separation deed and, say, am ante-nuptial settlement because a 
separation deed is clearly contemplating, and is executed in contemplation of, 
an abnormal state of affairs, but I think it is wrong to regard the continuance of 
that state of affairs as something essential before the guilty party can be left to 
the enjoyment of the benefits under the document or some of them. The 
additional facts put before us are relevant again because they bear on the means 
of the parties and certain other circumstances. The evidence shows that the 
wife came from rich parents, she has considerable expectations, and her present 
income is in the order of £2,000 a year. Of the two children, one is, unfor- 
tunately, a patient in a home and is being supported by her mother who is also 
supporting the infant child of that child. The husband has remarried. On 
Apr. 8, 1947, shortly after the decree absolute, which was in January, 1947, 
the husband swore in an affidavit which was in evidence before the judge and 
the registrar on the present application : 


is no more entitled to 


I am entirely dependent upon the £5 a week payable to me under the said deed of 
separation. I have no assets or property and no earnings. I am endeavouring to build 
up ® business for the manufacture of matches, but in the present position of industry 
cannot guarantees any success whatever and am deriving no income of any kind from the 
venture. Nor havé I any income from any other source than the deed... Having 
regard to the petitioner’s large fortune and her covenant to pay me this stipend, end to 
my poverty and age [he was, apparently, 63 at the time he swore this affidavit] I humbly 
crave that this Honourable Court will leave the deed undisturbed. 


When that was first read to us I got from it the impression that we were dealing 
with an elderly man with no real means of support who was going to be left 
entirely destitute if this allowance of £5 was going to be withdrawn. It appears, 
however, that that is far from being the case. First, he has re-married, and all 
the indications point to the fact that he was already married at the time he 
swore that affidavit. If he was not married, he was clearly engaged to the 
woman he efterwards did marry. Before the registrar there was in evidence a 
letter from the husband written a year before that affidavit was sworn, and dated 
Mar. 4, 1946, before the divorce proceedings began. In it he says that in the 
oy future he intends to give the necessary evidence for divorce and he goes on : 

“y prospects are exceedingly good as there is now little doubt about the 
match.” ‘That, we are told, means there was no doubt he was going to marry 
the woman whom he did afterwards marry. He goes on: ‘ Regarding the £5 


F 
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per week, in any case I shall probably be able to do without this by the end of 
the year.” He says that when the divorce is made absolute the covenant 
under the separation deed will end as his solicitor advises. That, of course, was 
not correct, but that was the impression under which he was when he was pro- 
posing to get married, namely, that the £5 would be cut off. Then he Says : 

As I can assure you that the moment I can do without such a pay z 
shall stop it as I know how exceedingly short of money you must te tigre saris EN 
keeping everyone. What I want to feel is that I can have the £5 per week if, and onl 
if, it is absolutely necessary . .. The lady I am marrying has also made a condition that 
is that she wishes you to feel that I am free to come down to see you at any time re- 
garding Pam, etc., as she feels you have had a hell ofatime withher. It is very nice of her 
I think, to ask for this although it is not necessary as I shall be exactly the same to 
you and the children as I am now, in fact it will be a home for Pam to come to if it 
is necessary. The lady I am marrying is in @ £500 a year post and is keeping it on but 
has expectations of inheriting money. I have plenty of money to pay for the divorce 
as I have just sold the 26 garages I purchased for £2,200 at Putney for £4,000—and I 
get one third of the profit, which is about £550. I have also a little money invested. 


That appears to me to put a very different complexion on two maiters, the financial 
position of the husband and the financial position of the wife, because here he is 
in this letter, with full knowledge of the facts, knowing what the financial burden 
on the wife is owing to the fact that she has to maintain this invalid daughter and 
the little grand-daughter I have mentioned, proposing to marry and saying that 
his prospects are exceedingly good. Indeed, he was marrying a woman with 
money and an income of her own, in 4 position which was bringing her in good 
income, and she had expectations. With his eyes open and in the belief that his 
marriage is going to lose him the £5 he still, nevertheless, proposes to marry. 
He was, at the time, 62 or 63 and very naturally desired to get married, though 
he was n0t quite like a young man who might have other considerations in mind 
than his financial future and the reasonable companionship to which he refers 
in the letter. 

I cannot accept the view that counsel for the wife proposed, that the judgment 
must be construed and approached on the footing that the judge really decided 
this case on the facts, including, in particular, the facts mentioned to us by 
counsel which are not in the affidavits. If he had been doing that he would, I 
think, have said so. I am forced to the conclusion that the duty of this court is 
to exercise its own discretion on the facts before it. It seems to me that this is 
a case where we must have in mind another relevant fact. I have not attempted 
to give a category of the facts which the court can consider. I am only con- 
sidering the relevance of certain facis in this case. One fact which is certainly 
relevant is that this money, provided by the wife, if the settlement is allowed to 
stand as it is, will, or may, go into the ordinary household expenses of the husband 
and his new wife and help in the maintenance of his new wife. I am not saying 
that that is a conclusive consideration. It is not, but it is a consideration which 
the court ought to have in mind and ought to weigh together with all other 
relevant considerations. So here we have a wife who, in contemplation of a 
separation which has come to an end, entered into a personal covenant for 
the payment to her husband of a weekly sum, a husband who, I agree, was 
the guilty party and was responsible for the termination of the marriage and 
altering the whole outlook, if one may so call it, of the separation deed. He was 
not @ destitute husband by any means, but a husband who, in the belief that he 
is going thereby to lose the £5 on marriage, is nevertheless proposing to marry 
a woman who he says is a woman of means and expectations. In those circum- 
stances, I have to ask myself what is the course this court ought to adopt. Inmy 
opinion, the order made by the judge, although for a different reason, must stand 
and the appeal must be dismissed with costs. 

ASQUITH, L.J.: I am in complete agreement with the judgment just 


delivered, and desire to add nothing. 
+ ical go Appeal dismissed with costs. 


Solicitors: Victor D. Deeks (for the husband); Haslewood, Hare & Co., 


& Perkins, Eastbourne (for the wife). 
— : [Reported by F. Gurrman, Esq., Barrister-at-Law.] 
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HEWITT v. HEWITT. 
[Court or APPEAL (Tucker, Cohen and Wrottesley, L.JJ.), January 20, 1948.] 
Divorce—Practice—Restitution of conjugal rights—Plea of justification—Right 
to begin. 

ie suit for restitution of conjugal rights where the separation is not 
denied, but the respondent pleads justification, it is the usual practice for 
the respondent to begin. 

In a suit by the wife for restitution of conjugal rights, the fact of separa- 
tion was not denied, but the husband pleaded justification. The wife, 
by her counsel, opened her case without objection by the husband, but, 
when counsel had dealt with the issues in considerable detail, the court, 
of its own motion, took the point that it was for the husband to begin, and 
required him to call his evidence before that of the wife. As the case had 
already been opened by the wife, the husband claimed the right to call 
his evidence after that of the wife, and, on the court ruling that this was 
not open to him, he declined to call any evidence. After evidence had been 
given for the wife, an order was made in her favour without hearing the 
evidence for the husband. The husband appealed :— 

Hep: as the wife had already opened her case in considerable detail, 
evidence in support of the opening statement should have been called before 
the husband was required to call his evidence, and there must be a new trial. 

Burroughs v. Burroughs (1862) (2 Sw. & Tr. 544; 5L.T.771), distinguished. 
Cherry v. Cherry (1858) (1 Sw. & Tr. 319; 32 L.T.O.S. 198), and Smith v. 
Smith ( [1900] P. 66), applied. 

[As ro Rieut TO BEGIN IN MATRIMONIAL CausEs, see HALSBURY, Hailsham Edn., 
Vol. 10, p. 747, para. 1165; and For Casgs, see DIGEST, Vol. 27, pp. 451, 452, Nos. 
4663-1675.) 

Cases referred to: 
(1) Cherry v. Cherry, (1858), 1 Sw. & Tr. 319; 28 L.J.P. & M. 36; 32 L.T.O.S. 198; 
27 Digest 451, 4668. 
(2) Smith v. Smith, Smith v. Smith & Charlesworth, [1900] P. 66; 69 L.J.P. 44; 27 
Digest 451, 4670. 
(3) Burroughs v. Burroughs, (1862), 2 Sw. & Tr. 544; 31 L.J.P.M.& A. 56; 5L.T. 
771; 27 Digest 451, 4664. 

APPEAL by the husband from an order of Mr. Commissioner Grazebrook, dated 
May 20, 1947, that the husband should return to his wife and render her conjugal 
rights. The appeal was allowed and the case remitted for a new trial. 


Linton Thorp, K.C., and O’Malley for husband. Gerald Gardiner for wife. 


TUCKER, L.J. : This is an appeal by the husband from an order made by 
Mr. Commissioner Grazebrook that the husband should return to the wife and 
render her conjugal rights. The petition, which is dated Dec. 5, 1945, alleged, 
first, the marriage between the parties in July, 1943, the subsequent cohabita- 
tion, the absence of children, andthe usual formal matters. Then, by para. 6: 

Ne or aban Aug. ae ee the respondent withdrew from cohabitation with the 
petitioner and refused, and has ever since refused, and still | 
Fe ahh See sed, and still refuses, to return to her 
There follow particulars of that allegation. Paragraph 7 avers: 

The petitioner desires that the respondent shall ret itati i i 
Pat ade: heme ee return to cohabitation with her and is 
The husband pleaded in his answer : 

1. That he admits that he has ceased to live with the petitione 
reason of the matters hereinafter set out he had and still has peepncsiate heres. 
e wie as Bore: ‘40 Further or alternatively by reason of the said matters ry 

espondent says tha i i i 

ree is ee de e petitioner hag no sincere desire to return to the respondent and 
Paragraph 3 sets out certain facts which are relied on as particulars under paras 
1 and 2, i.e., they are relied on as justification for the husband refusing to live 
with his wife. They are also particulars of the allegation of absence of sincerit 
The answer specifically denies the allegations contained in a number of the oo 
graphs containing particulars of the petition, and in para. 5 the husband oie 
that the wife wrote the letters that had been referred to in the petition b 

of particulars and that he did not reply to them. He denies that the ene a 
of the letters are truly or accurately set out in that paragraph. Then he doaltick 
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ally denies the allegation in para. 7 that the wife desires that the husband shall 
return to cohabitation with her and is willing to render him conjugal rights. 

The case came on for trial before Mr. Commissioner Grazebrook on May 20, 
1947. Counsel for the wife opened the case without any objection from counsel 
for the husband or from the court. No specific agreement had, apparently, 
been come to between the parties as to who was entitled to open the case on 
these pleadings. It is to be observed that the right to open a case is generally 
regarded as a privilege for which one or other party is contending. The case was 
opened at considerable length, the whole ground of the matter being covered and a 
number, if not all, of the letters in the agreed bundle of correspondence being 
read. When counsel had reached the end of his opening, the learned commis- 
sioner, of his own motion, took the point that on the pleadings it was for the 
husband to begin. An adjournment was granted for a short period that 
the husband’s counsel might consider his position. The result was that counsel 
for the husband claimed the right to reserve the calling of his evidence until 
after the wife had called her evidence pursuant to the facts and matters that 
her counsel had opened in his opening statement, but the learned commissioner 
intimated that he must call his evidence forthwith if he desired to tender evidence. 
Thereupon counsel for the husband intimated that, in view of that ruling, he 
did not intend to call evidence. Thereafter the wife was called and gave evidence 
in accordance with the case that had been opened and it was sought to prove 
that there had been withdrawal of cohabitation by the husband without lawful 
justification and it was sought to satisfy the court as to the wife’s sincerity. : 

The necessity for calling that evidence was due to the fact that by s. 185 of 
the Supreme Court of Judicature (Consolidation) Act, 1925, it is provided : 

A petition for restitution of conjugal rights may be presented to‘ the court either by 
the husband or the wife, and the court, on being satisfied that the allegations contained 
in the petition are true, and that there is no legal ground why a decree for restitution 
of conjugal rights should not be granted, may make the decree accordingly. 

Before the court can grant such a decree it must be satisfied that a proper case has 
been made out by the petitioner and that the petitioner is sincere in the presenta- 
tion of his or her case. It is the duty of the court to be satisfied on those matters, 
whatever course has been taken by the respondent and whether the case is 
defended or undefended, but, although the petitioner has ultimately to satisfy 
the court of these matters, it appears from the authorities and the statements 
in the text books on the practice in the Divorce Division that the Bey nbn 
may be allowed to open the case where the pleadings are in the state ae Bi ie 
the present pleadings are. In RaypEN on Divorce, 4th ed., p. , the 
ment is : ae x 
om suit for restitution of conjugal rights, if, as is usual, the fact of separation is not 
denied, the respondent begins by proving justification. 
It is, I think, interesting to observe that in the forms of pleadings bs eee 
as they appear on pp. 674, 675, ee eae form allegation in a suit asking 
er for restitution of conjugal rights is : vat , 

tie on the — day of — the respondent withdrew Sion dae rier Sea od 
petitioner [without any just cause whatever] and he has refused and sti 
return to her and to render her conjugal rights. 

of answer is, in para. 1: 
iat admits that he iss ceased to live with the petitioner, but ae ii hese 

i Cc 4 

of the facts hereinafter stated he had and still has just cause sor refusing fc) =e pede 
The pleadings in the present a ae this ea ale caer favtiflastton® 
in this form is always treated as being an » a nd paces a 

3 to an admission that the husband has withdrawn 
-rareaiagtaae an Sean ce he oe so for good cause and, therefore, 
the wife is not entitled to the relie sought. f 

In this state of the pleadings, therefore, it would seem to have ie ve apa 
in the Divorce Division to allow the respondent to open ef nine Eee area tee 
practical purposes the pleadings in the present case are ee Pe herald 

j v. Che (1). There the husband alleged tha ; 
those in Cherry Try ‘; residence at Burghfield, and did 
on Sept. 29, 1855, without lawful cause, leave Bis res\wit, Feb. 15-1868 (with the 
from the said day up to , date Le See tine Mee eatahibar 1856) withdraw herself 
i 8s in CS c : 
Font conabitetion hacia Ad wehens to render him conjugal rights, 
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In her answer, the wife denied that she withdrew herself from cohabitation 
with her husband without lawful cause as set forth in the petition and she further 
alleged, in substance, that she was justified in so withdrewing, if she did, by 
reason of the threats of personal violence to which she had been subjected. 
Thereupon the husband challenged the truth of the allegations contained in the 
answer and joined issue thereon. On those pleadings the Judge Ordinary ruled 
as follows (1 Sw. & Tr. 320): 

I think substantially the affirmative issue is on the respondent. She means by her 
answer not to deny that she withdrew at all, but she denies that she withdrew without 
reasonable cause, and specifies that cause, which she is bound to prove. I think, there- 
fore, her counsel have a right to begin. 


In Smith v. Smith (2) the headnote is as follows ( [1900] P. 66) : 

Where a wife petitioned for restitution of conjugal rights, and the husband in answer 

alleged that she had committed adultery, and, in a cross-petition, claimed the dis- 
solution of his marriage on that ground :—Held, that the husband’s counsel ought to 
begin. 
Sir Franois JEUNE, P., in giving judgment deciding the matter, said that he 
thought the decision in Cherry v. Cherry (1) really cavered the case and he said 
(ibid., 68): ‘‘ I think the husband’s counsel should begin in the present case.” 
We were also referred to Burroughs v. Burroughs (3), where the headnote is (2 
Sw. & Tr. 544): 

When the wife’s petition for restitution of conjugal rights is heard before the court 
without a jury, her counsel have a right to begin, though the substantive issue may be 
raised on the husband’s answer. 

In that case the Judge Ordinary, referring to Cherry v. Cherry (1) said (ibid.): 

That case was tried before a jury, and the only issue on the record was cruelty. Here 

the case comes before me on the whole petition. The petitioner must prove the marriage, 
etc., in the usual course, and must therefore begin. 
That case seems to me to differ somewhat from the other two cases to which I 
have referred, but I think it all comes down to this: Who has the right to begin 
in these cases ? That must be very largely a matter of convenience, a matter 
which is often settled by agreement between counsel and which depends on 
the precise way in which the pleadings are framed. The right to begin cannot 
affect the question where ultimately the onus of proof lies. As to that, the 
petitioner has to satisfy the court on the matters to which I have referred, but 
it seems to have been the practice in the Divorce Court for a number of years 
with pleadings in the state in which the present pleadings are to allow the res- 
pondent’s counsel to open the case. 

I think the present case is 1 peculiar one having regard to the course which 
was taken. Here, as I have already said, counsel for the wife opened his case 
in considerable detail. The matter was not raised at the outset as to who had 
the ~ight to begin. It was tacitly conceded that counsel for the wife had the right to 
begin and he did begin. In those circumstances I think that he should have 
been required, to call his evidence in support of his opening statement before 
the husband was required to call his evidence. I, therefore, think that in the 
circumstances of this case, and having regard to the turn the case took, the 
learned, commissioner was erroneous in refusing to accede to the submission 
of counsel for the husband that the wife should be required to call her evidence 
to substantiate her counsel’s opening before he, the husband, was compelled 
to tender his evidence. The unfortunate result of this is that the case has art 
in fact, been tried. I think in the circumstances it should be tried in order that 
justice may be done between the parties and the real issues decided. For these 
reasons I think the case must go back for a new trial. 


COWEN, L.J. : I agree. 
WROTTESLEY, L.J. : I also agree. 


Appeal allowed. Decree rescinded. New trial ordered. Husband to pay 


olicitors: Woodham Smith, Borradaile & d 
Vicon & Vincent (for the wife). : Martin (for the husband) ; 


[Reported by C. N. Brarrie, Esq., Barvister-at-Law.] 


ee 
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W. J. GUY & SON (a Firm) v. GLEN LINE, LTD. 


as gt 5 AppEaL (Scott, Bucknill and Somervell, L.JJ .), January 19, 20 


Shipping—Towage—Oollision between tug and ship—Liability of shi 
“ Whilst towing ”"—United Kingdom Standard Towage fia at al. (1), (3). 

A ship lying off Barry Docks was approached by a tug pursuant ‘to a 
towage agreement. When the tug was within 20 to 30 feet, the tugmaster 
was hailed to keep away. He, therefore, dropped astern until he saw the 
ship’s navigation lights put on, when he again approached the ship and was 
told that he was not wanted yet and that he was to wait until the ship 
“got in a bit.” He waited until the ship had gone further ahead, and then 
he approached her again and was ready to take her in tow, but he received 
an order to tell the dock master that the ship would not dock on that tide 
As he dropped back once more, he touched the ship and was damaged. 
The tugowners claimed damages from the shipowners. 

The United Kingdom Standard Towage Conditions, to which, by the 
towage agreement, the tug services were made subject, provide: ‘‘ (1)... the 
phrase ‘whilst towing’ shall be deemed to cover the period commencing 
when the tug is in a position to receive orders direct from the hirer’s vessel 
to pick up ropes or lines, or when the towrope has been passed to or by the 
tug, whichever is the sooner... (3) The tugowner shall not, whilst towing, 
bear... damage of any description done... to the tug.” 

Hetp: there was no warrant for reading into cl. 1 of the Conditions, 
after the words “to pick up ropes and lines,” the words “and the ship 
is ready to give orders,’ the tug was “towing” within the meaning of 
cl. 3 at the time of the collision; and the shipowners were liable. 

The Uranienborg ( [1936] P. 21; 154 L.T. 664), distinguished. 

Per Bucxnith, L.J.: If the master or pilot of the ship had made it clear 
to the tug before she got into position to receive orders that he was not 
ready to give orders, then the tug could not, by putting herself in a position 
to receive orders, have brought herself within cl. 1. 


[As to SprciaAL CONDITIONS RELIEVING Tuas, see HALSBURY, Hailsham Edn., 
Vol. 30, p. 660, para. 841; and ror Cases, see DIGEST, Vol. 41, pp. 683-685, Nos. 
§125-5138.] 

Case referred to: 
(1) The Uranienborg, [1936] P. 21; 105 L.J.P. 10; 154 L.T. 664; Digest Supp. 


Appzat by the defendants from an order of His Honour Jupce L. C. THomas, 
Cardiff and Barry County Court, made on Oct. 10, 1947, ordering the defendants 
to pay damages to the plaintiffs for damage done to the plaintiffs’ tug in a collision 
with the defendants’ ship. The county court judge held that at the time of 
the collision the tug was “towing ”’ within the meaning of cl. 3 of the United 
Kingdom Standard Towage Conditions to which the tug services had by agree- 
ment been made subject, and, therefore, the shipowners were liable. The Court 
of Appeal now affirmed that decision. The facts appear in the judgment of 
Scorr, L.J. 

A. J. Hodgson and J. B. Hewson for the defendants. 

Bucknill for the plaintiffs. 


SCOTT, L.J. : In this appeal a ship inward bound to Barry Docks was 
hit slightly by a tug that had come out to tow her from Barry Roads into dock, 
and the question is whether or not under the towage contract the owners of 
the tug are entitled to be paid by the owners of the ship for the damage suffered 
by the tug. The date of the incident was Apr. 5, 1947. The ship, the Glen- 
affaric, had been lying in the roads since early morning. The tug went out 
pursuant to the terms of a towage agreement entered into between the plaintiffs, 
the tugowners, and Alfred Holt & Co., managing owners for the defendants, 
- Glen Lines, owners of the ship, on Nov. 22, 1939. The whole case depends 
on the proper interpretation of the contract between the parties and the applica- 
tion of it to the facts of the case. The memorandum of agreement then made 
was very sketchy and general, but quite definite and clear in its effect. It 


provided : 
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The tugowners to receive at least twelve hours’ notice of ordered tugs. Tugs ordered 

and not. used to be paid half rates. All tug services subject to the United Kingdorn 
Standard Towage Conditions. This agreement subject to three months’ notice of 
termination by either party. 
We were told that those Conditions have been in operation for many years. 
Curiously enough, they have never come before the High Court except once, in 
1936, in a case considered by Lorp MERRIMAN, P., The Uranienborg (1). They 
are obviously of great importance just because they are in general use. They 
begin with the clause on which the decision in this case mainly depends : 

For the purpose of these conditions, the phrase “ whilst towing ”’ shall be deemed 
to cover the period commencing when the tug is in a position to receive orders direct 
from the hirer’s vessel to pick up ropes or lines, or when the towrope has been passed 
to or by the tug, whichever is the sooner. 


Clause 3 contains these provisions : 

The tugowner shall not, whilst towing, bear or be liable for damage of any 
description done by or to the tug, or done by or to the hirer’s vessel . . . and the 
hirer shall pay for all loss or damage and personal injury or loss of life, and shall also 
indemnify the tugowner against all consequences thereof... 

The words with which we have to deal are: “ The tugowner shall not, whilst 
towing, bear . . . damage of any description done . . . to the tug.” 

The tugowner brought an action in the county court for the damage done 
to the tug, the judge decided in favour of the tugowner and, awarded him damages, 
and the shipowner has appealed to this court. The substantial question is 
whether the words I have read from cl. 1, “when the tug is in a position to 
receive orders direct from the hirer’s vessel to pick up ropes or lines,”’ cover 
the occasion in question. The vessel was lying in Barry Roads about a mile and 
a half or a mile and, three-quarters from Barry Docks. It was a dark morning. 
The tug came up on the starboard quarter, the ship heading down channel, the 
tide running pretty strong up channel. The ship was carrying the usual anchor 
lights. The tug got to a point 20 or 30 feet away from the ship. The master 
of the tug was ready to receive orders and to heave a line aboard the ship for 
tow. This was in accordance with usual practice, the tug’s mate being ready to 
heave the line. According to the judge’s note, the master said in evidence : 
“Received order to keep away by word of mouth. Presume pilot.’”? Then he 
states what the hail was: “ We are not ready. Clear away.” He then dropped 
astern, leaving the ship still at anchor, but he kept his engines going to stem the 
tide. After a time he saw the ship’s navigation lights put on, and he then went 
up to within 20 feet of the ship and was then told: ‘‘ Don’t want you yet, wait 
till we get in a bit.” He dropped astern again and waited until the ship had got 
further ahead and then again approached her. Then he received an order not 
to receive a rope, but to go to Barry to tell the dock master that the ship would 
not dock on that tide. He adds that he was ready to take the ship in tow, and 
that, as he dropped back, he touched the ship on her starboard quarter and 
received the damage. He delivered the order to the dock master. He adds: 
“Normal practice for tug to take over before anchor is hoved.”’ The pilot 
was called for the shipowners. He spoke to the first occasion and said he “ told 
the tug to keep away,” not to go away, but to keep away. The tug came back a 
second time, that intimation was repeated, and the tug master called out: 
‘‘T understand you were hailing us.” A few minutes after that the pilot decided 
to anchor the ship as the windlass was found to be out of repair and could not be 
repaired by tide time. It was then that he hailed the tug to inform the dock 
master. That was at about three-quarters of a mile from the breakwater light 
the ship then being under way and not again at anchor. He adds: “ When 
navigation lights came on it would be normal thing for tug to come up and receive 
orders. Told him ‘Sheer off and come up when we are closer in.’ But for 
the windlass trouble we should have docked that; morning.”’ The judge decided 
. sats ug the tugowner as against what, apparently, was the chief argument on 

ehalf of the shipowner, v2z., that it was not the practice, or that it was 
not reasonable, for the tug to offer its services until two cables’ | eths fi 
dock. The judgo took the vi : seit an 
e judge too © view, very properly, that there was nothing in the 
contract to that effect, and that to add that term was impossible 

Before us counsel for the shipowners made five points. He said : (1) That 

no towrope was ever passed. That is agreed. (2) That the tug was ready and 
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willing to take offaline. That is agreed. (3) That the ship was never ready and 
never intended to pass a line to the tug. (4) That the tug was hailed three times 
to keep off. (5) That the damage occurred only after the tug had been told to 
go to Barry as she was not wanted to tow on that tide. In my view, there is 
nothing in any of those points that saves the shipowners from liability. The 
question really is whether we can imply from the language which I quoted 
from cl. 1 any words modifying its plain meaning. In my view, we cannot. 
The words are quite simple. The provision in cl. 1 is that ‘‘ whilst towing ”’ 
shall be deemed to cover a period of time before the towing proper actually 
begins, namely, a period “‘ commencing when the tug is in a position to receive 
orders direct from the hirer’s vessel to pick up ropes or lines.”’ It is clear on the 
evidence, as the Judge held, that the tug was in that position. The mate was 
standing by ready to heave the line and so pick up a rope from the ship, and I 
reject the argument of counsel for the shipowners because, to make it good, he 
has to read into the clause, after the words ‘‘ when the tug is in a position to 
receive orders direct from the hirer’s vessel to pick up ropes or lines,”’ the further 
words ‘‘and the ship is ready to give orders,” which are not there. Had 
that been the intention of the parties to the contract or those who framed 
the “United Kingdom Standard Towage Conditions,’”’ some such words 
would have been inserted in the clause. They were omitted, and I think 
it is clear why they were omitted. After the tug has arrived at the ship at a 
proper time, namely, the normal time in accordance with ordinary practice, 
to take the ship in tow, she is from then in attendance on the ship and necessarily 
then begins to incur the risk of damage to herself by contact with the ship. 
After that, obviously, as it seems to me, there can be no justification for implying 
the suggested words. Such an additional condition protecting the shipowner 
could easily have been expressed, and I can see no possible ground for implica- 
tion according to the ordinary rule of construction that nothing can be implied, 
unless it is necessary to give business efficacy to the bargain that the two parties 
must have intended when they made the contract. Counsel did not actually 
submit that those words ought to be implied, but, unless they are, his argument 
must fail. 

Counsel for the shipowners referred to The Uranienborg (1) because it is the 
only case where these conditions of towage have been previously considered. 
That was quite a different case. There the tug was employed to go to a wharf 
in the Thames where the vessel was discharging to assist her in her passage from 
the wharf by towing. The tug arrived before the vessel was ready, and while 
discharging was still going on. In my view, one answer to the question, which 
was raised in that case indirectly, is that the primary condition precedent to the 
whole business of towing, namely, that the ship was ready to be towed, had 
not come into operation, and Lorp MERRIMAN, P., so held. He deals with an 
additional reason which I think I ought to read ( [1936] P. 28): 

that the Tanga quite plainly was in a position to receive orders 
ee oe vores or Eines. This is fue in the bases that she was within 300 feet and 
within hailing distance, but in no other sense ; she knew that the time was not ope 
and was acting accordingly. There is not a shred of evidence from the Kenia ; at 
anybody, from the master downwards, was even thinking in terms of ropes and lines 
at the material time. Certainly they had come there in order to be available for the 
towing whenever the towing began. At the moment that this collision occurred they 
were not thinking about, and had not begun to expect, an order to pick up ropes or 
lines. 
In my view, this appeal must be dismissed. . 

CKNILL, L.J. : I agree and will add a few words on two points. Counse 

for Be iGrorwher Fane that the second, part of cl. 3 of the Standard Towage 
Conditions applied to this case in that at the time of the damage a oe yi 
rendering a service other than towing, namely, she was going in to Me 7 ie 
the dock master that the ship was not going to dock on that tide. It : a "4 ‘ 
word “‘ towing ”’ there is to be construed in the light of cl. 1—and pines a = 
that that was so—it is important to notice that in cl. 1 the period is ch 
until the tug is safely clear of the vessel. In this case ee tug habtrmtte arid 
clear of the vessel, and, if she was ~ towing within = e ia apie it ceioee 
she had come alongside and was in a position to comply ian anes waldone 
to pick up ropes, she was not clear of the vessel at the time the damag 
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The other point I should like to say a word about is this. I fully appreciate, 
speaking for myself, the point counsel for the shipowners made that this must be 
to some extent treated as a bi-lateral arrangement, and if the master or the pilot 
had made it clear to the tug before she got into the position to receive orders 
that he was not ready to give orders, then the tug could not, by putting herself 
in a position to receive orders, have brought herself within cl. 1. That does not, 
however, cover the case where, as SOMERVELL, L.J., suggested in argument, @ 
ship leads the tug to believe that she is ready to give or take a towrope. I 
think in this case the facts led the tugmaster to believe that the ship would be 
ready to give a rope, and, therefore, that argument does not apply here. 


SOMERVELL, L.J.: I agree, and, in particular, I agree with what has 
just fallen from Bucxnit, L.J. I would like to cite in that connection @ sen- 
tence from the judgment of Lorp Merriman, P., in The Uranienborg (1). He 
says (ibid., 29): 

I think also that this phrase [he is referring to the conditions which we are 
considering in this case] has to be read as if there were two parties involved in the 
matter, and that until the moment has come at which orders may reasonably be 
expected to be given from the ship the tug cannot be said to be in a position to receive 
orders from the ship. P 
That expresses the view which I have taken after listening to the arguments on 
this clause, and I think on the findings of fact as they apear in the county court 
judge’s judgment—reading them as one is entitled to with the evidence—the tug 
. did reasonably expect orders to be given from the ship, that is to say, orders in 
relation to towage, and in those circumstances it seems to me that the clause 
applies and that the county court judge was right in the conclusion to which he 
came. 

Appeal dismissed with costs. 

Solicitors: Bentley, Stokes & Lowless, agents for Alsop, Stevens & Collins 
Robinson, Liverpool (for the defendants) ; Ingledew, Brown, Bennison & Garrett, 
agents for Ingledew & Sons, Cardiff (for the plaintiffs). 

[Reported by C. St.J. Nicuotson, Esq., Barrister-at-Law.] 


DUKE OF WESTMINSTER v. SWINTON 
(ADAMS, THIRD PARTY, AND WILLIAMS, FOURTH PARTY). 


[Kine’s Brencou Division (Denning, J.), January 15, 16, 1948]. 


Landlord and Tenant—Forfeiture—Relief—Conditional relief—Breach of cove- 
nant—House converted into flats—Impracticability of reinstatement— 
Measure of damages. 

Premises were let by D. to 8. on a long lease containing covenants not to 
use the premises for any trade, business, or profession, or otherwise than 
as a private dwelling-house, and not to make structural alterations without 
D.’s consent, with a proviso for re-entry in the event of breach. S. sub-let 
the premises to A. who, in turn, sub-let them to W., the under-leases 
containing similar covenants and provisos for re-entry. Without obtaining 
the consent of or informing D., 8., or A., W. converted the premises into six 
flats which were let to tenants. In an action by D. against S. for forfeiture 
eo of covenant, A. and W. were brought in as third and fourth 
parties : 

HELD: (i) having regard to the difficulty or impossibili i i 
eviction of the tenants of the flats or of cane densa oy, the 
property and to the likelihood in the event of reconversion of the propert 
being requisitioned by the local authority for housing homeless persons, S$ a 

\A., being no parties to the breach of covenant, should be relieved from 
forfeiture, subject only to a condition that the premises should be reinstated 


as a single dwelling-house in two years’ ti , 
court might allow. ~ ime or such longer period as the 


F 
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(ii) W.’s under-lease should be forfeited, and the measure of damages for 
breach of covenant to be paid by W. to A. was the damage sustained by A., 
represented by the cost of reinstatement which A. would have to undertak« 
in due course, less an allowance for the benefit of rents from the con- 
verted flats meanwhile, plus A.’s own costs of the action and those of 8. and 
D. for which A. was liable. 

Eyre v. Rea ([1947] 1 All E.R. 415), explained. 

[As To RELIEF aGaInst FoRFEITURE FOR BREACH or COVENANTS OTHER THAN 
FoR PayMENT OF RENT, see HALSBURY, Hailsham Edn., Vol. 20, pp. 257-264, 


. 290-296; and For CasxEs, see DIGEST, Vol. 31, pp. 487-492, 494-496, Nos. 
6354-6399, 6413-6426. 

As To DaMaGEs FoR BrEeacuH or CovENANT TO Repair, see HALSBURY, Hails- 
ham Edn., Vol. 20, pp. 219-222, paras. 239-242; and ror CasxEs, see DIGEST, Vol. 
31, pp. 337-342, Nos. 4808-4851.] 

Cases referred to : 

(1) Day v. Waldron, (1919), 88 L.J.K.B. 937; 120 L.T. 634; 31 Digest 158, 2910. 

(2) Eyre v. Rea, [1947] 1 All E.R. 415; [1947] K.B. 567; [1947] L.J.R. 1110. 

(3) Joyner v. Weeks, [1891] 2 Q.B. 31; 60 L.J.Q.B. 510; 65 L.T. 16; 55 J.P. 

725; 31 Digest 341, 4841. 
(4) Ebbetts v. Conquest, [1895] 2 Ch. 377; 64 L.J.Ch. 702; 73 L.T. 69 C.A.; affd. 
sub nom., Conquest v. Ebbetts, [1896] A.C. 490, H.L.; 31 Digest 340, 4828. 


Action for forfeiture for breach of covenant in a lease and for damages and 
mesne profits. 

The Duke of Westminster, the landlord, let 40, Chester Square, Westminster 
(part of the Grosvenor estate), to the predecessors in title of the defendant, 
Brigadier Swinton, at a rent of £80 a year and on payment of a premium of £2,000 
on @ lease from 1924 to 1986. The lease provided (1) that the premises or any 
part thereof should not be used for any art, trade, business, or profession what- 
soever, but should be kept and used as a private dwelling-house only, and (2) 
that no alteration should be made in the construction, height, elevation, or 
architectural appearance of the premises or of any part thereof without the 
express previous written consent of the ground landlord for the time being or 
his solicitor. There was the usual proviso for re-entry in the case of a breach 
of these covenants. In 1937 the premises were sub-let by Brigadier Swinton to 
one Adams at a rent of £200 a year on a 21 years’ lease with similar covenants 
and proviso for re-entry to those in the head ljeaso. From 1941 to 1946 the 
premises were unoccupied as a result of war conditions. During that time 
Brigadier Swinton paid the rent due on the head lease without receiving any 
rent from Mr. Adams, who was a prisoner of war for some years after 1940 and 
whose affairs, in January, 1946, were made the subject of a protection order 
under the Liabilities (War-time Adjustment) Acts. In 1946 Mr. Adams sub- 
let the premises to one Williams, a member of a firm of builders and dealers 
in property, from Mar. 25, 1946, to Mar. 22, 1958 (the remainder of his term less 
three days), at a rent of £350 a year on a lease which also contained the same 
covenants and proviso for re-entry. At that time there was an expectation 
that the Westminster City Council might requisition the premises to provide 
housing accommodation, and on Apr. 3, 1946, the council served a notice of 
requisition by putting a notice on the premises and notifying Mr. Williams 
firm. The notice stated that, unless cause was shown within fourteen days, the 
requisition was to be effective. Mr. Williams’ firm informed the council that one 
of the firm’s partners required, the house for his own occupation and for that of 
five other families, a statement which was untrue, since the partner never 
intended to live there and never did live there. As a result, the requisition 
notice was withdrawn. Without applying for permission to his own landlord 
or the head, landlord or consulting any of the mesne landlords or the head i 
lord or the surveyor of the Grosvenor estate, Williams then converted, ae 
premises into six flats. The conversion involved the construction ot new walls 
or partitions (of wood), new bathrooms, new kitchens, new doorways or ees 
in inner and, outer walls, pipes let through walls, air ventilation bricks imser : 
etc. The flats were let to tenants. On learning what had been Ee i ) 
Duke of Westminster brought an action against Brigadier Swinton oe a 
feiture of his lease, and Adams and Williams were brought in as third and four 


parties. 
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R. G. S. Bankes for the Duke of Westminster. 

P. Colin Duncan for the defendant, Brigadier Swinton. 
F. D. L. McIntyre for the third party, Adams. 

Pearl for the fourth party, Williams. 


DENNING, J. stated the facts and held that there was a breach of both 
covenants (Day v. Waldron (1) ) which had not been waived and that the leases 
must all be declared, forfeited and an order for possession be made unless he 
granted relief, and continued: The question which I have to determine is 
whether I should grant relief, and if so, on what terms. I am going to deal with 
each case separately, the question being whether I should revive the lease or 
underlease which prima facie has been forfeited as from the date of the institu- 
tion of the proceedings. 

The lease to Brigadier Swinton had until 1986 torun. There has been a breach 
of it. Brigadier Swinton has been guilty of no improper conduct. On the 
contrary, he has borne the burden of this rent year by year with no incomings, 
and then, without his knowledge or consent and without his being a party to 
it in any way, an under-lessee breaks these covenants. I am quite satisfied 
that he ought to have relief. But is there anything to debar me ? ATKINSON, J., 
in Eyre v. Rea (2) said recently that he knew of no case where relief has been 
given except on the basis of the breach being at once rectified. That cannot 
be done here. This conversion cannot at once be rectified for several reasons. 
In the first place, the work could not be done without the licence of the local 
authority, and I do not know whether they would grant it. In the second place, 
there are six families in occupation. I do not know how difficult it is going to 
be to get them out without alternative accommodation being provided. Even 
if it were possible, I do not know that, as a matter of policy in these days of 
housing shortage, I ought to insist on their eviction, especially when it is plain 
that, if this house was reinstated as one single dwelling-house, it would, in all 
probability, be left vacant, since, in these days, with the difficulty of getting 
staff and the few people who have the necessary income, it is very difficult to 
get a single tenant for a house of this kind. If it were left unoccupied as a single 
house for any length of time it would, in all probability, be requisitioned by the 
Westminster City Council to house families in need. That is what they would 
have done in this house but for the action of Mr. Williams. It would, therefore, 
be but beating the air at this moment to compel the restoration of these premises 
into one single private dwelling-house. The conversion into fiats, I have been 
told by a careful surveyor, has been done as well as many of the other conversions 
which the Westminster City Council have effected to houses which they have 
requisitioned in this very square. It seems to me that I ought not to impose a 
condition which would mean the turning out of this house of six families and its 
restoration as a private single dwelling-house and then, quite possibly, the 
immediate requisitioning and again converting of it into accommodation for five 
or six families. Relief and the terms of granting it are questions of discretion 
for the judge, and each case has to be considered in the light of its own cireum- 
stances. Therefore, I am not going to make immediate reinstatement a con- 
dition of relief. What I have in my mind is to put the landlord in no worse a 
position than he would have been in if the premises had been requisitioned, as 
they very nearly were. [have in mind that this house should be utilised for housing 
people for approximately the same length of time as the requisitioned houses 
will. The condition of relief which I am going to impose on Brigadier Swinton 
is, therefore, that within two years, or such further time as the court may allow 
the premises shall be restored to their previous condition and that the user shall 
then revert to that of a private dwelling-house only. 

As to the underlease between Brigadier Swinton and Mr. Adams, Mr. Adams 
also has done nothing wrong. He was no party to this breach, and, therefore 
he should have relief, but subject to the same condition as that mentioned in 
regard to Brigadier Swinton. 

In the case of Mr. Williams I decline to grant relief. I cannot allow any 
person to flout the law or take it into his own hands, as I am satisfied Mr. Wil- 
liams did. Otherwise, it would mean that any tenant might, without his land- 
lord’s consent, convert his house into flats and then claim relief and make a 
large profit out of the transaction. I decline to sanction any such lawlessness. 


D 
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This was a deliberate breach. These premises would have been requisitioned, 
but for the falsehood told to the local authority, and those steps to avoid a 
requisition were thoroughly unjustified. There is no moral claim by Mr. Wil- 
liams to relief at all. That underlease is, therefore, adjudged forfeited. 

I now have to go back and deal with certain matters of costs and damages. 
As to terms of relief, in addition to those which I have mentioned, Brigadier 
Swinton must pay all the costs of the Duke of Westminster and Mr. Adams 
must pay not only the costs of Brigadier Swinton, but also the costs which 
Brigadier Swinton has to pay to the Duke of Westminster. In addition, it must 
be remembered that Mr. Adams will be in the position of having a house which 
has been converted into flats. I am not insisting on reinstatement at this 
moment, or for some considerable time. Nor am I insisting that the premises 
should be used as a private dwelling-house now or for some considerable time. 
He has that benefit for the best part of two years and such further time as the 
court may allow. Mr. Adams will thus have an income from these premises 
which will be available to meet his obligations. I propose to make it a condition 
of his relief, therefore, in addition to the terms that I have mentioned, that out 
of the income from these premises there are to be paid all necessary outgoings, 
then the current rent due to Brigadier Swinton, and then the arrears of rent 
due to him. That must be paid before anything goes to outside persons. 

There remains the claim for damages by Mr. Adams against Mr. Williams. 
The claim for mesne profits at £350 a year will be granted from the date up to 
which £350 a year has already been paid until the present date. My order as 
forfeiture and my judgment for possession will operate forthwith. That sh 
not automatically affect the tenants actually in possession because Bes ee 
affects people immediately in possession without their being heard. ether 
they are taken on as tenants it is not for me to determine, but for ue parties. 
In all probability they are not pt by the Rent Acts because the premises 

t lawfully sub-let to them. 4a 
kara a Wuhagar foe breaches of these covenants, the decision of ener ne 
in Eyre v. Rea (2) must not be taken as a decision that in every eee oO is 
kind the cost of reinstating the premises is the measure of damages. spa qure 
ATKINSON, J., did not mean that. In Joyner ve W eeks (3), the Ce i Bees 
held that on a breach of covenant to deliver up in repair at the end oe Res 
the cost of repairs was the measure of damages in all cases, even ousy : 
i be used on repair and the premises were going to be 
Deets Soe lied to cases of covenants 
pulled down next day. ae however, ae she opp ee ay aphieeanies 
in repair during the term: see Conquest v. ; 
2 ee He breach of covenant to keep in repair during the Migs sll gs 
sum as reasonably represents the damage which the SO aes : sped sae 
by the breach of covenant. ih ho pe ea J ees “A Wee te A aah 
of the Landlord and Tenant ct, 1927, was passed. ; snes Whe mot T 8 
breaches of covenant to deliver up in repair, the law has ee vey popes ies 
is that there is no rigid rule that the measure of hae - Ne eae: 
the premises. It depends on the particular case. onc tat A pice ee 
the cost was the proper measure because the rig cy sete pres Bes 
house at once, and that is what the landlords intende hie hess a! 
ion i ieee VY. damage has the plaintiff really s 
ee ore he full amount of the cost of 
? I think I ought not to take the fu 
eee canted: I ought to take into account the fact that work ed oe See 
i of which Mr. Adams, for a time, will get some » br 
oS earemnaa i ill have to reinstate. He will 
0, Saiieensiealneden SBF eee: ee he good deal of money then. il 
in a good deal of work and sp acs 
wie ot by palatal these matters and see what the me Revrcone Sod i 
ink, giving the best judgment I can to the matter, that the y p as phy : 
warped hich Mr. Adams should recover from Mr. Williams is the Heads 
a. ill ver his own costs and the costs which he has to pay 
Sta pe alla i igadier Swinton’s own claims and 
i i Swinton, both in respect of Brigadier Weat- 
en ai i in turn has to pay to the Duke of We 
the costs which Brigadier Swinton in turn S_ Pic lacrenk anita 

> ts, Mr. Adams is entitled to judg 2 
minster. For all those costs, ; hich I have mentioned are carried out, 
Williams. If the provisions as to relief w s aie Fair ADS ak aventivinatie 
there will be no damage in exe OF bays aR tay regard to the £200 for 
or by Brigadier Swinton. On , 
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which I have given judgment for Mr. Adams, I propose that, as the premises 
have got to be reinstated at some time, the £200, when recovered, should be 
paid by Mr. Adams into a joint account so as to await the necessity of reinstate- 
ment and to be used for that purpose. 
Judgment accordingly. 
Solicitors : Boodle, Hatfield & Co. (for the Duke of Westminster) ; Radcliffes & 
Co. (for Brigadier Swinton) ; A. J. Adams & Adams (for Mr. Adams); J. M. 
Isaacs & Co. (for Mr. Williams). 
[Reported by F. A. Amiss, Esq., Barrister-at-Law.| 


QUELCH v. COLLETT. 


[Kixe’s Buncu Division (Humphreys, Singleton and Birkett, JJ.), 
January 22, 1948.] 


Street and Aerial Traffic—Insurance against third party risks—User of motor 
vehicle not covered by insurance policy—Extenuating circumstances—Owmner 
honestly believing himself covered—Dismissal of eharge under Probation of 
Offenders Act, 1907 (c. 17), 8. 1 (1)—Road Traffic Act, 1930 (c. 43), 8. 35. 

The respondent was charged with driving a motor car on a road without 
there being in force in relation to the user of it by him a policy of insurance 
or security for third party risks. The car, which had been bought four 
days previously, had been advertised for sale as, and was, in fact, then 
“taxed and insured,” and the vendor had undertaken to transfer the 
‘policy to the respondent, who honestly, but wrongly, assumed that he was 
covered by the policy at the time of the offence. It was admitted that 
it was no defence to the charge that the respondent thought he was covered 
by the policy and that that fact did not constitute a special reason why 
he should not be disqualified for holding a driving licence under s. 35 (2) 
of the Road Traffic Act, 1930. The justices dismissed the charge under 
s. 1 (1) of the Probation of Offenders Act, 1907 :— 

Hep : the justices, having applied their minds to the question whether 
extenuating circumstances existed and acted on evidence before them, had 
properly exercised the discretion given them by s. 1 (1) in dealing with the 
case under that sub-section. 

a ee Rieger te ae bag = PROBATION OF OFFENDERS AcT, 1907, 

8. , see .Y, Hailsham ., Vol. 21, p. ; : ; 

see DIGEST, Vol. 33, p. 364, Nos. 738-740.] pe BPS bere LOBE (OOS a eee 

Case referred to: 

(1) Blows v. Chapman, [1947] 2 All E.R. 576. 


CasE Statep by Oxford justices. 

At a court of summary jurisdiction sitting at Oxford, an inf i 
preferred, by the appellant under s. 35 of the "Road Traffic Act, L9SORcLEe 
the respondent with using a motor car on a road called Warneford Lane Oxford 
on June 1, 1947, there not being in force in relation to the user of the vehicle 
by the respondent such a policy of insurance or such security in respect of third 
party risks as complied, with the requirements of Part II of the Road Traffic 
Act, 1930. The justices found as facts that the respondent was suffering from 
a long standing injury to his foot which necessitated the use of a motor car 
for the purpose of travelling to and from his employment; that the car had 
been bought by the respondent on May 27, 1947; that it had been adver- 
tised for sale as being “taxed and insured”; that at that time there was 
in fact, a policy of insurance in force in relation to the user of the car b ; 
the then owner; that the policy could have been transferred to the res a 
dent on application by him to the insurers; that the vendor had slctehs 
to arrange for the transfer of the policy to the respondent ; and that, as a eae 
the respondent honestly, but wrongly, assumed, that he was covered b the 
policy at the time of the offence. The justices, being of the opinion 3 ee 

having regard to the health, character, and antecedents of the respond, t 
and the extenuating circumstances under which the offence was pia ee 
it was inexpecient to inflict any punishment under s. 35 of the Road Traffic 
Act, 1930,” dismissed the information under s. 1 (1) of the Probation of Offenders 


K.B.D.} QUELCH v. COLLETT (Humrneeys, J.) 253 
Act, 1907, and ordered the respondent to pay 4s. costs. 
and the Divisional Court now dismissed the appeal. 


King-Hamiiton for the appellant. 
G. G. Baker for the respondent. 


The appellant appealed 


HUMPHREYS, J.: The question raised by the justices is whether they 
had authority to deal with the offence committed by the respondent under 
s. 1 (1) of the Probation of Offenders Act, 1907. It was admitted that it was no 
defence that the respondent thought he was covered by insurance and that it 
could not be argued that there were any special reasons for the justices to 
order that there should be no disqualification for holding a driving licence 
under Part I of the Road Traffic Act, 1930, but, as the Case says, ‘“‘in the event 
of dismissal under the Probation of Offenders Act, 1907, the question of such 
disqualification would not arise.” 

In giving their reasons for dismissing the information under s. 1 (1) of the 
Probation of Offenders Act, 1907, the justices have followed the precise words 
of that sub-section which reads as follows: 


Where any person is charged before a court of summary jurisdiction with an offence 
punishable by such court, and the court thinks that the charge is proved, but is of 
opinion that, having regard to the character, antecedents, age, health, or mental 
condition of the person charged ... or to the extenuating circumstances under 
which the offence was committed, it is inexpedient to inflict any punishment or any 
other than a nominal punishment, or that it is expedient to release the offender on 
probation, the court may, without proceeding to conviction, make an order... 
(i) dismissing the information or charge... 


There are, of course, cases in which this court has said that certain offences 
created, by statute ought never to be dealt with under the Probation of Offenders 
Act, 1907, because they are too serious to be so treated, but, so far as this par- 
ticular offence is concerned, this court, consisting of Lorp Gopparp, C.J., 
SINGLETON, J., and myself, said in terms, in Blows v. Chapman (1), that in a 
proper case it is an offence which may be dealt with under that Act. In that 
case the court was considering a different question, viz., whether there were 
special reasons for not disqualifying the offender, but the court went out of its 
way to say that the justices could properly have dealt with the case under the 
Probation of Offenders Act, 1907. 

In my opinion, the justices in the present case have acted quite rightly in 
taking the view that they had jurisdiction to deal with the matter under the 
Probation of Offenders Act, 1907. There were obviously circumstances which 
they were entitled to regard as extenuating circumstances, including the peculiar 
facts of the case which led up to the commission of the offence, the respondent’s 
physical disability, and so on. If the justices had said: “‘ There are no extenu- 
ating circumstances in this case, but we do not like the idea of disqualifying 
this man for a year, and so we will deal with the matter under the Probation 
of Offenders Act,’’ they would have been wrong. At first sight it might have 
looked from the Case that that was their view, but I am satisfied that it was 
not. They applied their minds to the question whether there were extenuating 
circumstances, and found that there were such circumstances. That 
being so, I see no reason why they should not put in force the Probation of 
Offenders Act as they did. In my opinion, therefore, this appeal ought to be 
dismissed. 

SINGLETON, J.: I agree. This information was before the justices 
on Sept. 5, 1947. The Case Stated bears the date Dee: 11, 1947. Between 
those dates Blows v. Chapman (1) had been heard in this court. Both Lorp 
Gopparp, C.J., and Humpureys, J., expressed the view that that case might 
have been dealt with under the Probation of Offenders Act. It may well be 
that, if that case had been heard earlier, this case would not have reached 
this court. The Case finds, and it was admitted, that there were no special 
circumstances here. The. justices, having heard the whole of the case, were 
of the opinion that ‘“‘ having regard to the health, character and antecedents 
of the respondent and, the extenuating circumstances under which the offence 
was committed,” it could properly be dealt with under s. 1 (1) of the et 
of Offenders Act, 1907. For the reasons which my Lord, has given, I think that 


they were entitled to take that course. 
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BIRKETT, J.: I am of the same opinion. The Probation of Offenders 
Act, 1907, s. 1 (1), gives a discretion to justices to dismiss an information which 
comes before them, although they think that the charge as laid is proved, if 
they are of opinion that extenuating circumstances exist which make it inex- 
pedient to impose any punishment. That discretion must be judicially exercised 
by the justices and this court will be vigilant to see that it is so exercised. — Where, 
however, materials exist on which the justices may properly exercise that 
judicial discretion and they have exercised it, this court will be equally vigilant 
to see that their considered view is made effective. In this case the Justices 
took the course they did on evidence which was before them, and I see no reason 
for interfering with their decision. For the reasons given in the preceding 
judgments, I am of opinion that this appeal should be dismissed. 

Appeal dismissed with costs. 
Solicitors: Sharpe, Pritchard & Co., agents for R. O. F. Hickman, Town 
Clerk, Oxford (for the appellant); Wigan & Co., agents for Cole & Cole, Oxford 


(for the respondent). ; 
[Reported by F. A. Amtss, Esq., Barrister-at-Law.] 


Re COGHILL, DRURY v. BURGESS AND OTHERS. 


[CHancERY Division (Harman, J.), January 21, 1948.] 


Wills—Construction—“‘ I exonerate all people from the repayment of moneys 
owing to me at the time of my death ’’—Secured and unsecured debts owing 
to testatrix. 

By a codicil to her will which contained bequests to a very large number 
of beneficiaries, the testatrix declared: ‘‘ I exonerate all people from the 
repayment of moneys owing to me at the time of my death.” The estate, 
which amounted to about £50,000, consisted partly of real estate and partly 
of stock exchange securities, and the debts owing to the testatrix at the 
time of her death (and amounting to about £9,500) consisted of (a) two 
unsecured, debts, 7.e., loans to personal friends on promissory notes, and 
(6) secured, debts, 7.e., loans secured, by mortgage or charge : 

HELD: on the true construction of the codicil, the testatrix meant to 
forgive personal debts owing to her by friends, and not to give up securities 
for money, and, accordingly, only the unsecured debts were forgiven. 


[As To RELEASE OF DEBTS OwINeG TO TESTATOR, see HALSBURY, Hailsham Edn., 
Vol. 34, p. 263, para. 312; and ror CasEs, sce DIGEST, Vol. 44, p. 736, No. 5913, 
and Supplement. ] 


Cases referred to: 
(1) Re Neville, Neville v. First Garden City, Ltd., [1925] Ch. 44; 94 L.J.Ch. 130 ; 
132 L.T. 602; 44 Digest 736, 5913. 
(2) Midland Bank Executor & Trustee Co., Ltd. v. Yarners Coffee, Ltd., [1937] 2 
All E.R. 54; 156 L.T. 274; Digest Supp. 


ADJOURNED Summons to determine what debts due to the testatrix at the 
time of her death were forgiven by a declaration in a codicil to her will: “I 
exonerate all people from the repayment of moneys owing to me at the time 
of my death.’”’ Harman, J., held that only unsecured debts, 7.e., loans to 
personal friends on promissory notes, were forgiven, and that secured debts 
were not. The facts appear in the judgment. 


J. V. Nesbitt for the plaintiff. ; 
J. A. Brightman, Richmount, K. J. T. Elphinstone, Boraston, Jopling, D. H. 


Cohen, Wigan, Burnett-Hall, McNabb, Lindner, J. A. Wolfe and R. Lionel 
Edwards for defendants. 


_ _ HARMAN, J. : Katharine Mary Coghill made her will in 1941 and died 
in 1943. She appointed certain executors, one of whom is the plaintiff in this 
suit. [H1s Lorpsuip then dealt with the provisions of the will, which contained 
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bequests to a very large number of beneficiaries.) B an ted ici 
that will the testatrix declared : ] By undated codicil to 


I exonerate all peop’e from the repayment of moneys owing to me at the time of 
my death. 


She left an estate amounting to some £50,000 gross which consisted, in part, 
of real estate and, in part, of what are usually called stock exchange securities, 
i.e., bonds and mortgages in various public companies. There was also included 
in her estate what may, without prejudice to anything I shall say hereafter, 
be called debts, amounting to about £9,500, two of them due without security 
and the rest of them secured by mortgages or charges of a legal nature. The 
question I am asked to decide is what meaning is to be given to the words in the 
undated codicil : 


I exonerate all people from the repayment of moneys owing to me at the time of 
my death. 


The will contains no direction to pay her debts, but I do not think anything 
turns on that. The will would appear to have been drawn up by the testatrix 
herself and not prepared for her with any professional assistance, and 
I may take notice of that fact. The question is what is the meaning of the 
language used. 

The nature of the debts are enumerated in the summons and dealt with to 
some extent in the plaintiff’s affidavit in support: (a) and (6) are loans to the 
defendants, Henry Clifford Lloyd and Millicent Lloyd, of £600, and to the defen- 
dant, Hilda Elizabeth Pritchard, of £200, of which £125 remained owing at the 
death of the testatrix. Those debts were due on note of hand alone, promissory 
notes, and were not in any way secured. It is not contested on behalf of those 
interested in the residue that these debts must have been forgiven by the codicil, 
and, consequently, when we come to consider the relief asked, these debts will 
be allowed as legacies, less the legacy duty payable on them. The rest of the 
loans, of which there are eight, are all secured by mortgage or charge. The 
circumstances do not all exactly coincide. For instance, the first one mentioned, 
the debt of the late Raymond Sainsbury, was a loan made to a personal friend 
of the testatrix. The plaintiff says that it was negotiated in the normal course. 
of business as an investment by the solicitors of the testatrix. While that may 
be true in a sense, it is to some extent contradicted by an affidavit filed by 
Frederick Sainsbury, the personal representative of the mortgagor, who says that: 
the loan was arranged between the testatrix and Raymond Sainsbury personally 
to help him buy a house, and that the arrangement for repayment was that it 
should be made by monthly instalments amounting to £13 a year. That isnot the 
mortgage to which Mr. Raymond Sainsbury put his hand, and whatever arrange- 
ment was made between the testatrix and him would seem to have been overridden 
when he signed the mortgage deed which he did sign. The loan to the defendant, 
Richard Montague Wootton-Wootton, was a sum of £900 secured on a rever- 
sionary interest. After the death of the testatrix this sum was repaid to her 
executors by Mr. Wootton-Wootton in ignorance of the provision in the codicil, 
his solicitors only having inspected. the probate of the will to see that the execu- 
tors could give a good receipt for the money. He argues that he was within the 
class of persons whose debts were forgiven or exonerated and that he is entitled 
to have his money back. The rest of the loans can be classed together, since 
they are all debts with legal mortgages to secure them. 

It is contended, on the one hand, that “debts”? means all debts and 
“people,” as used in the will, means all natural persons who were 
owing money to the testatrix. It is submitted to me that, whatever I 
may speculate about the testatrix’s ideas, the language does not admit 
of any cutting down or frittering away. It is contended, on the other hand, 
that either the criterion is that there was some personal contact between the 
testatrix and the borrower, or that the line is to be drawn at the point where the 
debt is, or is not, a secured debt. In my judgment, I am not tied by any words 
of art in this case or by any principle, but must construe the words as the 
testatrix seems to me to have meant them. Two authorities were cited to me, 
but I do not think they really help me very much, except to show me what 
not to do. In Re Neville, Neville v. First Garden City, Ltd. (1) ToMuin, J., found a. 
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direction in these words: ‘‘I forgive all debts owing to me.” He felt able, 
by putting emphasis on the word “ forgive,” to limit the debts which were 
wiped out by those words to debts owed to the testator by persons with whom 
he had a personal relationship and whom he might, therefore, be supposed to 
wish to forgive. TOMLIN, J., said ( [1925] Ch. 54): 

I think myself that on the true construction of the will and codicil it is quite plain 
as a matter of language that the testator regards investments as one thing and moneys 
owing to him in a personal capacity, if I may use that phrase, as a wholly different 
thing. I think when he uses the phrase, “ I forgive all debts owing to me,” he is not 
moved by emotion at the thought of railway companies who owe him the money lent 
on the security of debenture stock. What he has in his mind is that he may have lent 
some of his friends or acquaintances sums of money which he would not desire to 
recover from them. The word “ forgive” seems to me to introduce a personal note 
into the matter. . . 


I only read that to show that it is open, as it always is, I think, to the court 
to mould the words used to fit the circumstances in which they are used. Because 
the words“ debts ” means one thing in one wiil, it does not necessarily mean 
the same thing in another will. In Midland Bank Executor and Trusiee Co., 
Lid. v. Yarners Coffee, Lid. (2) FaRwELL, J., had to deal with a provision in 
these words : 

I forgive and release to any person indebted to me ail sums owing to me by them 
except such sums as shall be secured to me by mortgages or legal charges. 


It is to be observed that the testator in that case deliberately excepted mortgage 
debts, and so the judge was not confronted with the difficulty which confronts 
me here. I do not feel that FARWELL, J., sought to apply, or supposed that he 
was applying, any principle to that case. He mentioned Re Newville (1) and 
pointed out ( [1937] 2 All E.R. 58) that he had to consider the word “ release ”’ 
as well as “forgive,” and, therefore, the considerations moving Tomuin, J., 
did not apply. He also felt that the testator, who was owed £64,000 
by his bank, did not mean to release the bank from repayment of that sum, 
because, as he thought, that was absurd. He guided himself by what he 
supposed that the testator must have meant, in the particular circumstances, 
by using those words. 

With that much guidance, I must turn back to this codicil. In my judgment, 
the testatrix, when she exonerated all people from the repayment of moneys 
owing to her, meant to forgive personal debts and did not mean to give up 
securities for money. Therefore, I am of opinion that she must have regarded 
the mortgage debts (which amounted in the aggregate to nearly £6,000) as 
investments of her estate, and that she did not mean, by a more or less casual 
phrase in the undated codicil, to release people to whom she owed no obligation 
and whom she did not, in fact, know. It is true that there is one debt which 
could be said to be due to a personal friend, but that is a debt which, although 
she may have arranged it in that way, was carried into operation by her solicitor 
by an ordinary formal deed, and it is clear that, whatever passed between the 
tesiatrix and that particular person, the transaction was put on a business 
footing and so remained. In my opinion, the dividing line seems to be between 
debts secured and debts unsecured, and the latter, but not the former, are 
forgiven by this codicil. : 

Declaraiion accordingly. Costs of all parties, as between solicitor and client 
out of the estate in due course of administration. ; 

Solicitors : Lowe & Co. (for the plaintiff and certain defendants); Theodore 
Goddard & Co., agents for Wallen & Jenkins, Blaina; Garrard, Wolfe 
& Co.; Russell-Cooke & Co.; Daphnes, agents for Hariley & Hine, Hitchin ; Allen 
& Son; Lewis & Lewis and Gisborne & Co., Peacock & Goddard, agents for 
Buchanan & Llewellyn, Bournemouth (for other defendants). 

[Heporied by R. D. H. Ossorne, Esq., Barrister-ai-Law.] 
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Re WARING (deceased), 
WESTMINSTER BANK LTD. v. BURTON-BUTLER 


AND OTHERS. 
[CHANCERY Drviston (Jenkins, J.), January 21, 1948.] 
Res judicata—Decision of Court of Appeal—Overruled by House of Lords in sub- 
sequent case—Right to reconsideration de novo. ; 
; By his will dated Feb. 11, 1939, a testator, who died on Aug. 3, 1940, 
inter alia gave an annuity of £100 per annum to L., and a similar annuity 
to H., both “ free of income tax.”” On July 16, 1942, the Court of Appeal, 
on an appeal to which H. was a party, held that, for the purposes of the 
Finance Act, 1941, s. 25 (which provides for the reduction of tax-free 
annuities in years of assessment where the standard rate of income tax 
is 10s. in the £) a provision was ‘‘ made ”’ by a will as soon as the will was 
executed, and that, accordingly, the section applied to reduce the tax- 
free annuities bequeathed by the testator. Leave to appeal to the House of 
Lords was refused. L. was not a party to the proceedings and a repre- 
sentation order to bind her was not granted. On June 21, 1946, the House 
of Lords in a similar case—Berkeley v. Berkeley ( [1946] 2 All E.R. 154)— 
overruled the decision reached by the Court of Appeal on H.’s appeal. 
H. and L. now applied to the court to determine whether, having regard 
to oe decision of the House of Lords, their annuities ought to be paid 
in full. 
Hetp: (i) so far as H. was concerned, the matter was res judicata, 
and the reduction of the rate of tax by the Finance (No. 2) Act, 1945, 
s. 15, did not warrant de novo consideration thereof because, uno flatu 
with such reduction, s. 25 had been continued, as amended, by s. 20 of 
the Act of 1945. 
(ii) L. was not bound by the decision of the Court of Appeal, and was, 
therefore, entitled, under the decision in Berkeley v. Berkeley, to claim 
retrospectively the full amount of her annuity. 
[As ro Rzs Jupicata, see HALSBURY, Hailsham Edn., Vol. 13, pp. 410-419, 
paras. 465-472; and ror Caszs, see DIGEST, Vol. 21, pp. 156-158, Nos. 191-209.] 
Cases referred to : 
(1) Re Waring, Westminster Bank, Lid. v. Awdry, [1942] 2 All E.R. 250; [1942] 
Ch. 426; 111 L.J.Ch. 284; 167 L.T. 145; reveg., [1942] 1 All E.R. 556; 
[1942] Ch. 209. 

(2) Berkeley v. Berkeley, [1946] 2 All E.R. 154; [1946] A.C. 555; 115 L.J.Ch. 281; 
175 L.T. 153; revsg., 8.C. sub. nom., Re Berkeley, Borrer v. Berkeley, [1945] 
Ch. 107; Digest Supp. 


ApsouRNED Summons to determine, inter alia, whether, having regard to 
(a) the order dated, July 16, 1942, of the Court of Appeal in Re Waring, West- 
minster Bank, Ltd. v. Awdry (1) ; (b) the provisions of s. 20 of the Finance (No. 2) 
Act, 1945; and (c) the decision of the House of Lords in Berkeley v. Berkeley (2), 
tax-free annuities bequeathed by cl. 7 of the testator’s will to the first two 
defendants ought to be paid in full er subject to such reduction as is 
provided for by the Finance Act, 1941, 8.25. JEnxrns, J., held that the annuity 
bequeathed to L., who was not a party to the proceedings in Re Waring (1), 
should be paid in full, but that H.’s annuity was subject to reduction under 
s. 25. The facts appear in the judgment. 

J. A. Wolfe for the plaintiffs (trustees of the will). 

R. Cozene-Hardy Horne for the first and second defendants (tax-free annuitants). 

E. Milner Holland for the third defendant. 

J. V. Nesbitt for the fourth defendant. 


JENKINS, J.: The testator, John Arkle Waring, made a will dated 
Feb. 11, 1929, and a first codicil dated Mar. 8, 1939, and also a second codicil 
dated Jan. 27, 1940, which, I think, is not material for the purpose of this case. 
The testator died on Aug. 3, 1940, and his will was proved. on Nov. 11, 1940. 
It will be observed that his will and his first codicil were both dated before the 
beginning of the late war, but, on the other hand, the testator died after the 
outbreak of war, 1.¢e., after Sept. 3, 1939. By his will the testator gave 4 large 
number of annuities of which I think fifteen were given without any direction 
as to freedom from income tax, while two were given in this form : 


258 [Fes. 14, 1948] ALL ENGLAND LAW REPORTS. (Vol. 1 


I bequeath the following annuities free of income tax and free of legacy and all other 
(if pe duties payable mes or by reason of my death: (1) to Mrs. Louie apg (A 
Butler of Ostend £100 per annum. (2) To Howard Bertram Burton-Butler of the 
United States of America £100 per annum. And I direct that the said annuities shall 
be paid free of all deductions whatsoever by equal quarterly payments the first whereof 
shall be made three months after my death. 


The only other provision to which I need refer is the general residuary devise 
and bequest which directed the division of the ultimate residue—.e., after 
providing for all the legacies, annuities and so on—into shares, one of which 
was given absolutely to Sir George Henry Gater. By his first codicil, the testator 
empowered his trustees to set up an annuity fund and the provision was in 
these terms : 

Iempower my trustees to set apart as soon as conveniently may be and invest in their 
names in any of the investments in which my residuary estate 1s authorised to be invested 
with power to vary investments a sum the income whereof when invested shall be sufficient 
at the time of investment to pay the annuities bequeathed by my said will and by this 
my codicil or any other codicil thereto and to pay the same accordingly with power 
to resort to the capital of the appropriated fund whenever the income shall be insufficient 
And until such sum shall be so appropriated I charge my residuary personal estate 
with the said annuities but after appropriation my residuary estate shall thereby be 
discharged from the said annuities. 


The parties before the court are the executors, the two annuitants who were 
given tax-free annuities—Howard Bertram Burton-Butler and Louie Burton- 
Butler—Rose Emily Postlethwaite (who is one of the recipients of an annuity 
subject to tax), and, finally, Sir George Henry Gater as representing those 
interested in residue. 

After the testator’s death it was necessary to obtain the directions of the 
court as to-the effect on the tax-free annuities given by the testator of the Finance 
Act, 1941, s. 25, which provides : 

Subject to the provisions of this section, any provision, however worded, for the 
payment, whether periodically or otherwise, of a stated amount free of income tax, 
or free of income tax other than surtax, being a provision which—(a) is contained in 

. any will or codicil . . . and (b) was made before Sept. 3, 1939; and (c) has not 
been varied on or after that date, shall, as respects payments falling to be made during 
any year of assessment, the standard rate of income tax for which is 10s. in the £, 
have effect as if for the stated amount there were substituted an amount equal to 
twenty twenty-ninths thereof. 


The question with which the trustees were confronted was whether the Finance Act, 
1941, s. 25, applied to the tax-free annuities and whether they ought, in setting 
up the annuity fund, to provide for those annuities at their face value or only 
at twenty twenty-ninths of that amount. A summons was issued to resolve : 


Whether in appropriating a fund sufficient by its income. to satisfy such annuities 

. . (ii) having regard to s. 25 of the Finance Act, 1941, such income [?.e., the income 
of the appropriated fund] should be sufficient to pay twenty twenty-ninths of the gross 
amount of the annuity, income tax being taken into account at 10s. in the £ or at 
some other and if so what rate. 


I should mention that of the tax-free annuitants the present defendant, Howard 
Bertram Burton-Butler, alone was a party to the application to the court of 
which I am now speaking. It was asked in those proceedings that a represen- 
tation order should be made so as to bind Louie Burton-Butler, but that order 
was refused. Louie Burton-Butler was abroad, I believe actually in an enemy 
occupied country, but, at any rate, unavailable, and she could not be made 
a party. The matter came before FARWELL, J., and he decided in Re Waring, 
Westminster Bank, Lid. v. Awdry (1) ( [1942] Ch. 309), that, for the purposes of s. 
25 of the Finance Act, 1941, a provision contained in a will for the payment 
of an annuity was only made when it came into operation. On Apr. 15, 1942, 
he delivered a very short judgment, saying (ibid., 310) : 


The question for my determination is whether or not s. 25 of the Finance Act, 1941, 
applies to a will made before Sept. 3, 1939, by a testator who died after that date. 
It is not until the death of a testator that provisions contained in the will take: effect 
and,. therefore, in my judgment, the provision with which I am concerned here was 
not “made ” until after Sept. 3, 1939. Until the death of the testator the will was a 
document bearing date before Sept. 3, 1939, but it had no effect. Section 25 of the 
Finance Act, 1941, therefore does not apply. 


G 
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Sir George Henry Gater representing the residuar 

Se , y legatees, appealed from 
that decision, and, on July 16, 1942, the Court of peal erased ( [1942] 
2 ny E.R. 250) FaRwELL, J., on this point, taking the view that a provision in a 
wi 1 was, for this purpose, made as soon as the will was executed, so that the 
position was that, if a testator made a will before Sept. 3, 1939, leaving a tax- 
free annuity, and died after that date, s. 25 of the Act of 1941 would be applicable, 
provided that in the meantime the provision had not been varied within the 
~e of the section. The order made by the Court of Appeal was in these 
erms : 

Upon motion by way of appeal this day made unto this court by counsel for th 
defendant Sir George Henry Gater from so much of the order dated Apr. 15, 1949, 
as declared that s. 25 of the Finance Act, 1941, had no application to the annuities 
bequeathed free of tax by the will of the above named testator John Arkle Waring 
and accordingly that in appropriating a fund under the provisions of cl. 3 of the first 
codicil to the said will for the purpose of answering such annuities the plaintiffs ought 
to appropriate a fund the income of which at the date of appropriation was sufficient 
to pay the whole gross amount of such annuities income tax being taken into account 
at the standard rate in force at the date of such appropriation . . . This court doth 
order that the said order dated Apr. 15, 1942, be varied so far as it declares as aforesaid. 
And in lieu thereof this court doth declare that s. 25 of the Finance Act, 1941, applies 
to the said annuities and accordingly that in appropriating a fund under the provisions 
of cl. 3 of the first codicil to the said will for the purpose of answering such annuities 
the plaintiffs ought to appropriate a fund the income of which at the date of appro- 
priation is sufficient to pay twenty twenty-ninths of the gross amount of such annuities 
income tax being taken into account at 10s. in the £. 


There was a direction as to costs and leave to appeal to the House of Lords 
was refused. 

The question with regard to the annuities having been thus determined by 
the Court of Appeal, the trustees acted accordingly, and, in appropriating a 
fund to answer the annuities pursuant to cl. 3 of the first codicil, they treated 
the two tax-free annuities as being each of twenty twenty-ninths of their nominal 
amount. It will be remembered that the provisions of s. 25 of the Finance 
Act, 1941, were limited so as to apply only so long as tax was at 10s. in the £. 
The Finance (No. 2) Act, 1945, reduced the tax to 9s. in the £, so that, if no 
provision had been made for the continuance of s. 25 of the Act of 1941, it 
would have ceased to have effect, but wno flatu with the reduction in the rate of 
tax, the Finance (No. 2) Act, 1945, enacted by s. 20 that : 

(1) The amendments of s. 25 of the Finance Act, 1941, specified in this section shall 
have effect for the purpose of rendering the said s. 25 (which provides for a reduction 
of tax-free annuities, etc., in years of assessment where the standard rate of income 
tax is 10s. in the £) applicable with modifications to all years of assessment for which 
the standard rate of income tax is over 5s. 6d. in the £. 


Sub-section (2) provides for the substitution in sub-s. (1) of s. 25 of the words 
“* exceeds 5s. 6d.’ for the words “‘is 10s.” Sub-section (3) contains provisions 
substituting for the words ‘‘ twenty twenty-ninths ” in s. 25 the words “ the 
appropriate fraction ” which is defined by sub-s. (6) in such a way as to produce 
the result intended by the legislature, the fraction being appropriately varied 
according to the rate of tax for the time being in force. 

The matter standing thus, another case concerning tax-free annuities— 
Re Berkeley (2)—went to the Court of Appeal, and thence to the House of Lords 
under the name of Berkeley v. Berkeley (2). In that case the Court of Appeal 
on the point now in question followed their own decision in the matter of the 
present testator’s estate. In the House of Lords the decision of the Court of 
Appeal in Re Berkeley (2) was reversed and the decision of the Court of Appeal 
in the present case was overruled. The result .clearly is that, if the question 
had to be decided de novo either here or in the Court of Appeal, either of those 
courts would be constrained, in view of the decision of the House of Lords in 
Berkeley v. Berkeley (2), to hold that the provision here of the tax-free annuities 
was, within the meaning of s. 25, made on Aug. 3, 1940, when the testator 
died, and not before, with the result that s. 25 of the Finance Act, 1941, did 
not apply and both annuities must be paid and provided for at their full amount. 
There is no doubt that that is the law as it stands today. The question before 
me, however, is not merely how the matter ought to be dealt with if it could be 
dealt with de novo, but the extent to which it can be dealt with de novo having 
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to the judgment of the Court of Appeal applicable to this very estate. 
abet hy ot peice the two tax-free annuitants, of whom only one babes 
as I have said, before the court on the previous occasion, namely, Howar 
Burton-Butler. Notwithstanding the attractive argument to the is ke § 
presented, to me by counsel for these two annuitants, it seems to me clear verre 
argument that on the weli-recognised, principle of res judicata he is pest y 
the previous decision. The decision was a decision 1 terms that the gris 
Act, 1941, s. 25, applied to the two tax-free annuities—that is, @ decision a 
those annuities must be provided for a3 annuities of twenty twenty -nint 
of the full amount thereof so long as tax continued at 10s. in the £. It has 
been overruled, or, in other words, has been held by a higher tribunal to be wrong 
in law and not to be followed in other cases, but it is, nevertheless, a subsisting 
order which is binding on the parties to the proceedings in which it was made. 

I was invited to say that the matter could be dealt with de novo as a question 
arising under the Finance Act, 1941, s. 25, as amended, by the Finance 
(No. 2) Act, 1945, s. 20. Notwithstanding the sympathy I feel for Mr. Burton- 
Butler, I am unable to see my way to holding that that amendment (which, 
after all, provides for the continued existence of s. 25) has the result of destroying 
the effect of the decision of the Court of Appeal as @ decision regarding the 
quantum of his annuity. I think that decision as to the applicability of s. 25 
is a decision as to the applicability of that section not only in its original form 
but also in its amended form. I am, accordingly, constrained to hold that, 
so far as the first defendant is concerned, the quantum of his annuity must be 
treated as irretrievably fixed by the decision of the Court of Appeal. The second, 
defendant, Mrs. Burton-Butier, is in a different position. She was not a party 
to the previous proceedings, and no representation order was made so as to 
bind her. In my judgment, therefore, the order made by the Court of Appeal 
on July 16, 1942, cannot affect her rights in any way, and she is entitled to claim 
retrospectively the full amount of her annuity calculated, in accordance with the 
law as it is now known to be having regard to the decision of the House of Lords 
in Berkeley v. Berkeley (2). 

For these reasons (anomalous as the result may appear to be), [ think it neces- 
sarily follows that the question must be answered in the sense that the tax- 
free annuity bequeathed by cl. 7 of the testator’s will to the first defendant 
ought to be paid subject to such reduction as is provided for by the section, 
and the tax-free annuity payable to the second defendant ought to be paid in 
full. 

Order accordingly. 

Solicitors: Ouvry & Co. (for the plaintiffs and three defendants); Lee & 
Pembertons (for the fourth defendant). 

[Reported by R. D. H. OsBorne, Esq., Barrister-at-Law.] 


H. & G. SIMONDS, LTD. v. HEYWOOD. 

[Kina@’s Bencow Division (Lynskey, J.), January 15, 19, 1948.] 

Landlord and Tenant—Notice to quit—Validity—Agreement for three months 
“and afterwards from year to year ’’—Tenancy determinable on three months’ 
notice at any time. 

Premises were let “‘ from July 4, 1935, until Oct. 3, 1935, and afterwards 
from year to year (but subject to the determination of the tenancy hereby 
created as hereinafter mentioned) at the yearly rent of £40 payable by 
equal monthly instalments,” with a proviso that “either of the said 
parties hereto shall be at liberty to put an end to and determine these 
presents at any time on or after Oct. 3, 1935, on giving to the other of them 

. . three calendar months’ previous notice thereof in writing without 
reference to the commencement of the said tenancy any law or usage to the 
contrary notwithstanding.” Notice to quit was given by the landlord 
on July 3, 1947, to take effect on Oct. 6, 1947. In an action for possession it 
was argued for the tenant that the tenancy was for fifteen months certain 
and thereafter on the basis of a yearly tenancy, and that the provision 
for determination on three months’ notice after Oct. 3, 1935, was incon- 


sini with and repugnant to the term of fifteen months and so was of no 
effect. 


K.B.D.]} H. & G. SIMONDS, LTD. v. HEYWOOD (Lynsxey, J.) 261 


HELD: it was open to the i 
Di 1 parties to the agreement to contract for its 
a on any notice that they saw fit, and the tenancy was deter- 
minabile at any time after Oct. 3, 1935, on three months’ notice by either 


y- 
King v. Eversfield ( [1897] 2 Q.B. 475; 77 L.T. 195), applied. 
Mayo v. Joyce ( [1920] 1 K.B. 824; 122 L.T. 777), distinguished. 
[As To Notice To QuiT UNDER a YEARLY TENANCY, see HALSBUR i 
r : ‘ Y, Hailsham 
Edn., Vol. 20, pp. 130-132; and ror Casss, see DIGEST Vv esi 
438, 440, Nos. 5771-5776, 5817-5834, 5858-5866.] cae dane 
Cases referred to : 
(1) Re Threlfall, Ex p. Queen’s Benefit Building Society, (1880), 16 Ch.D. 274; 44 


L.T. 74; sub nom. Re Threlfall, Ex p. Blak 1 : ; 
433, 5776. if a p. Blakey, 50 L.J.Ch. 318; 31 Digest 


(2) King v. Eversfield, [1897] 2 Q.B. 475; 66 L.J.Q.B. 809; 77 L.T : 
740; 31 Digest 51, 1987. : PA cee ta Sic intel 


(3) Mayo v. Joyce, [1920] 1 K.B. 824; 89 L.J.K.B. 561; 122 L.T. 777; i 
440, 5856. ; ; 31 Digest 


Action for possession of licensed premises, and mesne profits. Lynsxery, J., 
held that an agreement that a tenancy for three months “‘ and afterwards from 
year to year” should be determined on three months’ notice given by either 
party at any time after the first three months was valid, and he granted the 
relief sought. The facts appear in the judgment. 


Winn for the plaintiffs. 
Montague Waters for the defendant. 


LYNSKEY, J.: In this case H. & G. Simonds, Ltd., as landlords, claim 
possession of premises known as The Elm Tree Beer House, New Heston Road, 
Heston, Hounslow, Middlesex, from the tenant, Mr. William Heywood, together 
with mesne profits at the rate of £40 per annum from the date of the writ until 
judgment. The landlords are the successors in title to Ashby’s Staines Brewery, 
Ltd., who, on June 20, 1935, entered into a tenancy agreement with the 
tenant. That tenancy agreement witnesseth : 

... that in consideration of the rent hereinafter reserved and the tenant’s 
covenants hereinafter contained the company let and the tenant takes all that 
messuage or tenement and premises with appurtenances known as The Elm Tree 
situate at New Heston Road, Heston, Hounslow, in the county of Middlesex. And also 
all the company’s fixtures and fittings in upon and about the said premises. To hold 
the same unto the tenant from July 4, 1935, until Oct. 3, 1935, and afterwards from 
year to year (but subject to the determination of the tenancy hereby created as 
hereinafter mentioned) at the yearly rent of £40 payable by equal monthly payments. 


The agreement sets out a series of tenant’s covenants whereby the tenant agrees 
to pay the rates, taxes, assessments, and other outgoings, and to keep the 
premises in good tenantable repair, and there are various other obligations 
which are of a stringent character. It is later provided : 

Provided further that either of the said parties hereto shall be at liberty to put an 
end to and determine these presents at any time on or after Oct. 3, 1935, on giving 
to the other of them or so far as the company are concerned by their leaving for the 
tenant on the said premises or some part thereof three calendar months’ previous 
notice thereof in writing without reference to the commencement of the said tenancy 
any law or usage to the contrary notwithstanding. 


Provision is made in case of breach of covenant by the tenant. 

The tenant entered into possession under that agreement and is still in posses- 
sion of the premises. On July 3, 1947, the agents for the landlords gave the 
tenant a notice to quit in these terms : 

We hereby give you notice to quit and deliver up possession of the premises known 
as The Elm Tree Beer House, Heston, in the county of Middlesex, which you hold as 
tenant under agreement dated June 20, 1935, and made between Ashby’s Staines 
Brewery, Ltd., of the one part and the said William Heywood of the other part on 
Monday, Oct. 6, 1947. 

Before me the receipt of that notice to quit was admitted, but the point taken 
by the tenant was that that it was bad, as not having been given at a time when 
it was permitted, to be given under the terms of the tenancy agreement. Tho 
argument for the tenant is that in the habendum to the tenancy agreement 
the premises are let for three months from July 4, 1935, until October 3, 1935, 
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and afterwards from year to year, and so the tenancy, first, is for three pan 
followed by another term certain of twelve months at least. In other Wa a 
the tenant says that the agreement was for fifteen months certain, and i 
after Oct. 3, 1935, it was for a yearly tenancy, and the proviso allowing eit i 
party to determine the tenancy agreement after Oct. 3, 1935, is a pane, 
with and repugnant to the grant contained in the habendum of a tenancy 2 
fifteen months certain. It is argued that, as that proviso 1s repugnant to the 
grant in the habendum, it is void and of no effect, and is void, not merely so far 
as the first fifteen months is concerned, but for the whole period during which the 
tenancy agreement shall subsist. I am asked to say that the true peal bag 
of the agreement after Oct. 3, 1935, is that it is a yearly tenancy and can on y 
be terminated by a six months’ notice expiring on the anniversary of the day o 
the expiration of the first year of the annual tenancy, viz., Oct. 2, in any year. 
In the words of James, L.J., in Re Threlfall (1) I am asked, not to construe a 
deed, but to contradict it entirely and to defeat the intention of the parties to it. 
That is how I regard the argument in this case. Apart from authority, I should 
have thought the terms of this agreement were clear. It provides for a three 
months’ tenancy and for the tenancy to continue thereafter from year to year 
“but subject to the determination of the tenancy hereby created as hereinafter 
mentioned,” and in clear and precise terms it provides that the tenancy can be 
terminated “at any time on or after Oct. 3, 1935, on giving to the other of 
them or so far as the company are concerned by their leaving for the tenant on 
the said premises or some part thereof three calendar months’ previous notice 
thereof in writing without reference to the commencement of the said tenancy 
any law or usage to the contrary notwithstanding.” I should have thought 
that was clear and unambiguous, and that the parties knew exactly what they 
were expressing. Authorities are helpful in showing how such agreements are 
approached by other courts at other times, but my task is to find out what 
the predecessors in title of these landlords and the tenant meant when they 
entered into this agreement. It is said I am bound by authority to hold that 
the parties meant something which they never intended to mean and are bound 
by a bond into which they never consciously entered. It is said that as this 
is a yearly tenancy any proviso which operates to enable one of the parties to 
determine the tenancy during the first year of that tenancy is repugnant and void. 
I am not satisfied, on the authorities, that such is the case. Re Threlfall (1) was 
a decision of the Court of Appeal arising under a mortgage deed. A mortgagor 
had attorned tenant to the mortgagees as a yearly tenant, and there was a proviso 
in the agreement that the mortgagees could terminate that tenancy at any time 
after Sept. 1, 1871, without giving previous notice of their intention so to do, and 
to enter and take possession of the building and premises. That was a case of a 
yearly tenancy which was determinable, according to its terms, without any notice 
at all, and it was argued that that was, not a yearly tenancy, but a tenancy at 
will, because it was terminable at the will of the landlord at any time. However, 
the Court of Appeal—and a strong Court of Appeal, consisting of JAMES, CoTToNn 
and Lusu, L.JJ.—unanimously held that it was an annual tenancy, although 
terminable at any time without notice, and Corron, L.J., said (16 Ch.D. 281) : 


We are asked to say that the tenancy, stated in this attornment clause to be a 
yearly tenancy, was in fact a tenancy at will. The ground on which we are asked to 
say this, is, that power was given to the mortgagee to determine the relation of 
landlord and tenant. But I know of no law or principle to prevent two persons agreeing 
that a yearly tenancy may be determined on whatever notice they like. There is 
freedom of contract in this respect. In one sense, indeed, there is a tenancy at the 
will of the landlord ; that is, he is enabled to put an end to a yearly tenancy at a very 
short notice. All that the passage cited from CoxE means, is, that if there is a demise 


with no term fixed between the parties except the will of the lessor, then it is implied 
by law to be also at the will of the tenant. 


That statement, in my view, was not necessary to the decision in that case and is 
obiter, but that is not the view taken in a later case where this matter was con- 
sidered, namely, King v. Eversfield (2), which is, again, a decision of the Court 
of Appeal. 

The question there was whether an agreement amounted to a yearly tenancy 
so as to bring the tenant within the provisions of the Market Gardeners Com- 
pensation Act, 1895, and the Agricultural Holdings (England) Act, 1883. There 
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was a written agreement made on Oct. 22, 1886, that é 
let to the tenant as from Sept. 29, 1886, & piece of land should be 


- +. at the rent of £19 12s. Od. a year payable 

28. Od. quarterly on the four usual quarter- 
days for payment of rent in every year, and the tenant agrees to pay the said rent 
at the times aforesaid, and to use the said premises as garden ground only, and to 
manure, crop, and cultivate the same in @ husbandlike manner, and it is hereby agreed 
veo cert pnts seer ap by either party giving to the other three calendar 

notice quit, or of his intention of quitting, th i 

~ or feng q ing, as the case might be, on any 


It was argued there that this was only a quarterly tenancy. It was said that 
the provision for notice which enabled ’it to be terminated by three months’ 
notice at any time of the year prevented its being a yearly tenancy, but the 
Court of Appeal, consisting of Lorp EsHmr, M.R., and A. L. Smirx and RIcBy, 
L.JJ., took the contrary view. In his judgment, A. L. Smrru, L.J., said ( [1897] 
2 Q.B. 479): 

The question is whether, upon the true construction of the agreement taken as a 
whole, it creates a quarterly tenancy at a rent calculated at the rate of so much a 
year, with a provision for a three months’ notice to quit, or a tenancy from year to 
year at a yearly rent with a provision for a three months’ notice to quit. I think the 
latter is the true construction. In the case of Re Threlfall (1) Corron, L.J., said 
(16 Ch.D. 281): “I know of no law or principle to prevent two persons agreeing that 
& yearly tenancy may be determined on whatever notice they like.’”’ I agree with the 
view there expressed, which is applicable to the present case. I think that the agree- 
ment of tenancy in this case constituted a yearly tenancy with a special term that 
it should be determinable by a three months’ notice at any time. 


In the same case RicsBy, L.J., said, referring to the case of Re Threlfall (1) 
(tbid., 481): 

It was there laid down that the parties to a tenancy from year to year may agree 
to any terms they like with regard to the notice to quit. It was attempted to 
distinguish that case from the present on the ground that there a tenancy from year 
to year was expressly mentioned, but I do not think that constitutes any valid 
distinction. It is a clear authority that a stipulation for a three months’ notice to quit 
is not inconsistent with a yearly tenancy. 


Those two statements of the Court of Appeal have never been questioned, and, 
so far as I know, have never been overruled. 

The tenant here says that, although that be so, Mayo v. Joyce (3), a decision of 
the Divisional Court, is in his favour and binds me to hold that this clause of 
the proviso in the agreement before me is inconsistent with and repugnant to a 
yearly tenancy. In Mayo v. Joyce (3) there was an agreement that : 

The tenancy shall commence on Sept. 1, 1918, to continue from year to year until 
determined by three calendar months’ notice to quit, which may be given on either 
side and at any time irrespective of dates fixed hereunder for the payment of rent 
next hereinafter contained. 


The agreement was made on Aug. 30, 1918, and on Apr. 29, 1919, the plaintiff 
gave the defendant notice to quit to expire on Aug. 2, 1919—in other words, in 
the first year of the tenancy. ‘The point argued was that, on the construction of 
that agreement, the clause giving power to give notice to quit at any time meant 
at any time after the first year of the tenancy. It was a decision on the con- 
struction of a particular agreement, and I do not read it as laying down any 
general proposition that, if the words “ yearly tenancy ”’ are used in a tenancy 
agreement, that operates in law to prevent the parties agreeing to terminate 
the tenancy within the first twelve months of the tenancy. I know of no prin- 
ciple, especially in view of the decisions in Threlfall’s case (1) and King v. Evers- 
field (2), which prevents parties from entering into an agreement to terminate an 
annual tenancy in the first year of the tenancy. On principle I should have 
thought it was quite proper. It is common form to have a term of ten years or 
a longer period set out in the habendum, with a provision later in the document 
enabling the agreement to be terminated by notice at the end of five years. 


In Mayo v. Joyce (3), BAILHACHE, J., in his judgment said ( [1920] 1 K.B. 827) : 


i i i he date of 

In the case of an ordinary yearly tenancy the notice must expire on t ( 
the commencement of the tenancy. This agreement provides that it may be given 
“at any time.” Did the partios mean by that that the notice might be given on the 
day after the tenancy began? I do not think so. In my opinion those words were 


he notice was to be given & 
if the eement had been silent as to the time when t we 
Sonata salah have arisen whether the notice should be one expiring on a quarter 
day or on the date when the tenancy began. The parties did not want to have any 


Tt seems clear that BAILHACHE, J., and SANKEY, J., were dealing only with the 
particular words of that agreement, and were construing that agreement and 
were not laying down any general proposition of law or general canon of con- 
struction. If in the case before me the landlords had given notice to quit 
expiring during the first twelve months of the annual tenancy, there might have 
been more force in the argument for the tenant, but, I would still have been of 
the opinion I have already expressed. As it is, the notice to quit was not given 
until some years after the expiration of the first year of the annual tenancy and, 
in my view, the proviso clearly must apply to and authorise the notice given 
by the plaintiffs to the tenant on July 3, 1947. In these circumstances the 
plaintiffs are entitled to judgment for possession. ‘ 
Judgment for possession with mesne profits and costs. 
Solicitors: Champion & Co., agents for Turberville Smith & Co., Uxbridge, 
Middlesex (for the plaintiffs) ; Joseph Lilly (for the defendant). _ 
[Reported by F. A. Amtss, Esq., Barrister-at-Law.] 


S. KAPROW & CO., LTD. v. MACLELLAND & CO., LTD. 
[Court or Appeal (Tucker and Wrottesley, L.JJ.), January 13, 14, 22, 
1948. 
Practice- ashe into court—Acceptance in error—Mistaken interpretation of 
pleadings—Power of court to grant relief. 

The plaintiffs began an action against the defendants claiming damages 
for breach of contract. Later, they amended their statement of claim 
by adding after the claim for damages “ or alternatively £7,600 as money 
had and received by the defendants to the use of the plaintiffs.” This 
amendment was subsequently admitted by both parties to have been 
erroneously phrased, as the plaintiffs intended the claim for money had and 
received to be alternative to part only, and not to the whole, of the claim 
for damages. The defendants paid into court in respect of the alternative 
cause of action £7,600, and the plaintiffs accepted it in satisfaction thereof. 
On realising that, owing to their mistaken view of the meaning of the state- 
ment of claim as amended, they had elected to accept the sum paid into 
court in satisfaction of a claim which was alternative to the whole of their claim 
for damages, thus bringing an end to the entire proceedings, the plaintiffs, at 
the hearing of a summons by the defendants to stay the action, sought to re- 
store the original position by repaying the money into court, with a view to 
amending their statement of claim and proceeding with the remainder 
of their claim for damages. The master made an order staying the action, 
but the judge in chambers, allowing the plaintiffs’ appeal from the master, 
made an order for the repayment of the money into court, with liberty 
to the defendants to apply to take it out and to the plaintiffs to amend 
their statement of claim. It was contended on behalf of the defendants 
that the judge had no jurisdiction to make such an order, since the plaintiffs, 
by taking the money out of court, had made an irrevocable election to 
rely on one alternative ground of claim and the court had no power to 
allow them to revoke that election : 

« Herp: in a proper case and on proper terms, the court may, in its dis- 
_ cretion, relieve a party who comes quickly from the effect of his mistake 
or that of his legal advisers, and though an election, once made, cannot be 
revoked by a party of his own motion, there is no authority for limiting 
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to @ case where there has been no election the power of the court to grant 
relief in respect of a mistake to prevent a possible injustice, and the order 
of — judge was, therefore, rightly made. 

mery v. Webster (1853) (9 Exch. 242) and Canna ats: lds (18 
(5 E. & B. 301), applied. Hyper ated te 


Soli ft pum tng OUT ts CourT, see HALSBURY, Hailsham Edn., Vol. 
26, pp. 62-64, paras. ; and F s i - 
= 1590-1735") oR CasEs, see DIGEST, Practice, pp. 478-499, 
Cases referred to : 
(1) Emery v. Webster, (1853), 9 Exch. 242; 2 C.L.R. 306 sued lJ sx, Os 22 10. Os. 
78; affd. on appeal, sub nom., Webster v. Emery, (1855), 10 Exch. 901 ; Digest 
Practice 108, 937. 
(2) Cannan v. Reynolds, (1855), 5 E. & B. 301 ; 3 C.L.R. 1400; 26 L.J.Q.B. 62; 
25 L.T.O.S. 176 ; Digest Practice 160, 1423. 
(3) Scarf v. Jardine, (1882), 7 App. Cas. 345; 51 L.J.Q.B. 612; 47 Is.T. 258; 21 
Digest 224, 577. 
(4) Morel Brothers & Co. v. Westmorland (Earl), [1904] A.C. 11; 73 L.J.K.B. 93; 
89 L.T. 702; affg., Morel Brothers & Co. v. Westmorland (Earl), [1903] 1 
K.B. 64; 72 L.J.K.B. 66; 87 L.T. 635; 21 Digest 224, 579. 
(5) Jones v. Carter, (1846), 15 M. & W. 718; 31 Digest 477, 6242. 
(6) Evans v. Bartlam, [1937] 2 All E.R. 646; [1937] A.C. 473; 106 L.J.K.B. 568; 
sub nom., Bartlam v. Evans, 157 L.T. 311; Digest Supp. 
(7) Derrick v. Williams, [1939] 2 All E.R. 559; 160 L.T. 589; Digest Supp. 
(8) Lissenden v. Bosch (C.A.V.), Ltd., [1940] 1 All E.R. 425; [1940] A.C. 412; 
109 L.J.K.B. 350; 162 L.T. 195; 33 B.W.C.C. 21; Digest Supp. 


APPEAL by the defendants from an order of Lynsxry, J., dated Nov. 28, 1947, 
for repayment by the plaintiffs of money into court, with liberty to the defen- 
dants to take the money out and to the plaintiffs to amend their statement of 
claim. The appeal was dismissed. The facts appear in the judgment of 
TuckER, L.J. 


Caplan for the plaintiffs. 
H. C. Leon for the defendants. 
Cur. adv. vult. 


Jan. 22. The following judgments were read. 


TUCKER, L.J.: This is an appeal from an order made by Lynsxezy, J., 
in chambers whereby he allowed the plaintiffs’ appeal from the master and 
ordered the plaintiffs to repay into court the sum of £7,600, being as to £7,500 
paid into court on Oct. 25, 1947, and as to £100 paid into court on Oct. 30, 
1947, and that the defendants be at liberty to apply to take the said sum out 
of court if so advised. It was further ordered that the plaintiffs be at liberty 
to amend their statement of claim and that the costs incurred and thrown 
away by the amendment and the costs of any subsequent amendment be the 
defendants’ in any event, and that the plaintiffs should pay the costs of the 
application to the master and of the appeal as between solicitor and client 
to be taxed. From that order the defendants appealed. 

The circumstances in which that order came to be made are as follows. The 
plaintiffs started an action against the defendants claiming damages for breach 
of contract. The statement of claim as originally framed alleged an agreement 
of Apr. 8, 1947, the terms whereof were set out in a letter to the plaintiffs of 
that date by which the defendants agreed to sell and the plaintiffs agreed to 
purchase from the defendants 5,000 silk parachutes at a price of £8 4s. Od. each. 
It was further alleged that it was an express term of the agreement that delivery 
of the whole of the said parachutes should be completed within ten days of 
Apr. 8, 1947. There was then alleged an alternative implied contract that the 
delivery of the whole of the said parachutes should be completed within a 
reasonable time, which was said to be not later than the end of April, 1947. 
Then it was further alleged that in respect of that agreement the plaintiffs had 
paid to the defendants the sum of £32,200. Paragraph 1 concluded: “ At the 
time of the making of the said agreement the defendants well knew that the 
plaintiffs required the said parachutes for the purpose of re-sale.’’ That is a 
summary of para. 1 of the statement of claim. Paragraphs 2, 3 and 4 were as 


follows : 
2. The defendants have delivered to the plaintiffs 3,000 only of the said parachutes, 
but in breach of the agreement referred to in para. 1 hereof have failed to deliver to 


1A 
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the plaintiffs within the time agreed or at all the balance of 2,000 of the said aeiceearge 

3. In the alternative, in breach of the agreement referred to in para. 1 hereof, th 4 
defendants by a letter from their solicitors dated Apr. 28, 1947, repudiated paces 
agreement by informing the plaintiffs that they were unable to deliver the re gre 
of the said parachutes as agreed. The plaintiffs will refer to the: said letter for its 
full terms. } : 

4. By reason of the premises the plaintiffs have suffered damage including loss Pej 
profit upon the undelivered balance of the said parachutes at the rate of £9 0s. ; 
per parachute, and in the sum that they have paid to the defendants in respect 0 
parachutes which the defendants have failed to deliver as agreed. 


The statement of claim went on: “ And the plaintiffs claim damages.” That 
is how the statement of claim as delivered on June 25, 1947, stood. 

A defence was delivered to which it is not necessary to refer, and then the 
following correspondence took place. I will read such portions of the letters 
as I think are material. On Aug. 22 the defendants’ solicitors wrote a letter 
in which they said : 

We have advised our clients that technically the money paid by your clients to ours 
for the undelivered goods is irrecoverable by your clients, there having been no total 
but only a partial failure of consideration and your clients having wrongfully repudiated 
the contract. Nevertheless our clients have no wish to retain money for goods which 
they have not delivered and, while contesting their legal liability to do so, they have 
instructed us to return to you as a matter of grace but quite unconditionally the balance 
of the purchase price less a reasonable sum which they will retain against the costs 
of this action. 


Then they said they were going to retain £250 in respect of costs and suggested 
that that sum should be paid into a bank in joint names. The plaintiffs’ 
solicitors replied on Aug. 26 acknowledging that letter and saying : 


We are instructed by our clients to accept your cheque for £7,350 Os. Od. and agree 
to the sum of £250 0s. 0d.* being placed in joint names pending the hearing of the action, 
upon the express understanding that our acceptance of these terms is without prejudice 
to any of the issues which we are raising in this action, and that the payment of 
£7,350 Os. Od. is being accepted purely by way of mitigation of our client’s damage. 


On Aug. 28 the defendants’ soliciters replied : 


The proposal to pay the sum of £7,350 was purely as a matter of grace and was to 
be quite unconditional. This being so, we cannot accept the suggestion made by you 
that the payment to your clients of this sum would be accepted by your clients by way 
of mitigation of your clients’ alleged damage. 


To that, on Sept. 5, the plaintiffs’ solicitors replied : 


You have apparently misunderstood the purport of our letter of Aug. 22 which 
was not intended to impose any conditions with regard to the payment but only to 
make it quite clear (a) that our client’s action would not abate upon the making of 
such payment, and (6) that our client would regard his damages as mitigated to the 
extent of such payment. 


The parties got at loggerheads about this and nothing came of it. There was 
some “without prejudice” correspondence, we are told, and ultimately on 
Oct. 21, 1947, the plaintiffs’ solicitors thought that they could overcome this 
dilemma by amending their statement of claim. They wrote : 


In order to save the necessity of issuing a summons for leave to amend the statement 
of claim in this action, we shall be greatly obliged if you will kindly let us know whether 


you are prepared to accept the enclosed amended statement of claim without applying 
to the court for such purpose. 


The amendment which was suggested and to which the defendants agreed 


was as follows. At the end of para. 4, which I have already read, these words 
were added : 


In the alternative there has been a total failure of consideration with regard to the 
sum of £7,500 paid in respect of parachutes not delivered by the defendants to the 


plaintiffs and the said sum is money had and received by the defendants to the use of 
the plaintiffs. 











“Note: The sum of £7,600 consisting of the £7,350 here referred to plus the £250 for 
costs represented the difference between the £32,200 paid by the plaintiffs to 


the defendants and £24,600, the price at £8 4s. Od. h 
parachutes delivered. P . each of the 3,000 
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Then in the prayer after the words “and the plaintiffs ages "’ w 

be ( plaintiffs claim damages * were 
added the words: “or alternatively £7,500 as money had and Seed by the 
defendants to the use of the plaintiffs.” The defendants agreed to that amend- 


ment being made without an order of the court. On Oct. 25 the defendants’ 
solicitors wrote : 


_ As your clients’ claim has now been amended so as to claim in the alternative £7,500 
in respect of the undelivered parachutes, this amount is being paid by our clients into 
court forthwith with a denial of liability. Had not your claim been so amended our 
client would, of course, have been prepared to implement our letter of Aug. 22 last. 
On the same day they sent a formal notice : 


_We have today paid into court £7,500 in respect of the alternative cause of action. 
We send herewith notice of payment into court together with the receipt endorsed 
thereon, receipt of which kindly acknowledge. 

On Oct. 28 the plaintiffs’ solicitors replied : 


We thank you for your letter of the 25th instant enclosing notice of payment into 
court, service of which we accept by post. We should be greatly obliged if you 
would kindly treat this letter as a formal amendment of the figure to read £7,600 
instead of £7,500. 


That was agreed to and a further £100 was paid into court. In the concluding 
paragraph of the defendants’ solicitors’ letter of Oct. 30 they said : 

While you are, of course, entitled to take all this money out of court in accordance 
with the rules, if you wish to do so, we must make it plain that having regard to the 
pleadings we do not consent to your taking out the money in the manner proposed. 


“The manner proposed’ was indicated in the concluding paragraph of the 
letter of Oct. 28: “and if the additional £100 is paid into court making a total 
payment into court of £7,600 we have been instructed to accept the sum of 
£7,600 in settlement of that part of our clients’ claim.” On Oct. 31 the plaintiffs’ 
solicitors wrote : 

We also beg to acknowledge notice of payment into court of a further £100 making 
a total payment into court of £7,600, and we enclose herewith notice of acceptance 
of this sum in satisfaction of the alternative cause of action in this matter. ‘ 


Thereupon, on Nov. 5, the defendants’ solicitors wrote : 

In our opinion, as the claim made by the plaintiffs was made in the alternative and as 

the full amount has been paid into court in respect of one alternative claim and accepted 
by the plaintiffs, they have elected to rely upon one alternative ground of claim and 
are not entitled to proceed with the other alternative claim. In our opinion, the 
action is now at an end except that your clients are entitled to tax and to be paid 
their costs up to the date of your notice of acceptance. We are accordingly issuing 
a summons to stay the action except for the purpose of taxation and payment of costs. 
If you agree with our view, it will be unnecessary to proceed with this summons and 
we will consent to an order for taxation. 
The plaintiffs did not agree with that view and, accordingly, a summons was 
taken out to stay the action on the ground that the statement of claim dis- 
‘closed two alternative causes of action, that money had been paid in in respect 
of one and taken out, and, therefore, the other came to an end. The master 
stayed the action. 

On the hearing before the master and before the learned judge on appeal 
the plaintiffs, first of all, sought to justify what had been done, but they contended 
that, if they were wrong about that, they had been acting under a mistake. 
They had taken steps at the earliest opportunity, viz., on the hearing of the 
summons to stay, to try and get the matter put right, and they asked to be 
allowed, on terms, to bring the money back into court and to restore the position 
as it originally was. It was stated in this court by counsel for the defendants 
that he did not desire to take any point that the plaintiffs had not taken out 
any cross-summons asking for relief and he agreed that they had raised this 
matter at the earliest opportunity. Nor did he desire to raise any question 
whether technically LynsKeEy, J., could have made this order on the summons 
to stay. The matter may, therefore, be treated, for all intents and purposes, 
as if the plaintiffs had taken out a cross-summons asking for relief as a result 
of the mistake that they had made. There is one further matter. Counsel 
for the defendants also does not seek to argue that Lynskey, J., improperly 
exercised his discretion, if he had any, in this matter at all. Counsel’s whole 
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point is that there was no jurisdiction to make such an order, that there had 
been an election and an irrevocable election, and the matter could not be re- 
opened in any form. ; 

In my view, the language of para. 4 of the statement of claim after the amend- 
ment of Oct. 21, 1947, was ambiguous. If, in the first four lines, instead of 
claiming damages for loss of profit at the rate of £9 per parachute plus the sum 
paid in respect of parachutes undelivered, the plaintiffs had substituted the 
figure of £18,000 for the loss of profit and £7,600 for the sum paid for undelivered A 
parachutes, it would have been clear that they were claiming a total sum by 
way of damages amounting to £25,600 made up of these two figures. Then there 
would have followed the amendment which says: “In the alternative there 
has been a total failure of consideration with regard to the sum of £7,600.” 

It would then have been clear that the £7,600 claimed as on a total failure of 
consideration was alternative to the same sum previously claimed as part of 
the damages. Now, it is true that the first four lines of this paragraph do not B 
contain the figures £18,000 and £7,600, but these sums are merely the result of 
mathematical calculations based on the alleged loss of profit on 2,000 undelivered 
parachutes and the amount paid in respect of undelivered parachutes as alleged in 
paras. 1 and 2 of the statement of claim. The words, “loss of profit... atthe rate 

of £9 per parachute,” are, therefore, equivalent to saying “ loss of profit amounting 

to £18,000,” and the words “the sum that they have paid to the defendants C 
in respect of parachutes ” are equivalent to “ the sum of, £7,600 paid in respect 

of parachutes.”’ The amendment claiming the £7,600 alternatively as on a total 
failure of consideration was, I have no doubt, intended as an alternative only 

to ‘“‘the sum that they have paid to the defendants in respect of parachutes 
which the defendants have failed to deliver ” or in other words “‘ the same sum 
previously claimed as part of the damages.” Unfortunately, the omission 

to insert the figure of £7,600 in the first four lines of the paragraph as being 
the sum paid in respect of undelivered parachutes made the language obscure 
when the amendment was added, and the position was rendered worse, from 
the plaintiffs’ point of view, when the prayer was amended so as to read: “ And 
the plaintiffs claim damages or alternatively £7,600 as money had and received 

by the defendants to the use of the plaintiffs.” The prayer is unambiguous 
and would naturally lead anyone to construe para. 4 as having the same meaning. 

It is conceded that there has been a mistake. Counsel for the defendants ] 
was content to have the matter dealt with on that basis and without requiring 

an affidavit on the matter. We were frankly informed by counsel for the plaintiffs 
that he was a party to the mistake and was, of course, responsible for the language 
used, and that the mistake which was made when the money was taken out of 
court was a mistake with regard to the meaning of the statement of claim as 
amended. I accept this explanation which is consistent with the correspondence. 

It was not a mistake as to the rules of court or as to the effect of taking out of F 
court money paid in respect of.one of two alternative causes of action. The 
mistake was as to the nature of the alternatives. The plaintiffs’ advisers, 
when they took the money out, thought they were electing between receiving 
£7,600 as money paid for a consideration which had wholly failed and the 
like sum as part of their claim for damages, whereas, owing to the language 

of the amended prayer in their statement of claim, the true alternatives were fe! 
£7,600 as money paid on a failure of consideration and £25,600 by way of 
damages. 

In these circumstances I feel some doubt whether there ever was a true 
election by the plaintiffs. However this may be, no authority was cited to us 
for the proposition that in such circumstances as these, even if there has been 
an election, the court has no jurisdiction to remedy the results of an election 
due to a bona fide mistake where the act of election consists of making use of HL 
some process of the machinery of the courts. On the contrary, Emery v. Webster 
(1) is, I think, clear authority for the proposition that the court has jurisdiction 
to make such an order as was made by Lynskey, J., in the present case. The 


facts in that case are accurately set out in the headnote and 
(9 Exch. 242) : ote and are as follows 


In an action for the breach of contract to emplo inti 

y the plaintiff as an actor for three 
years, at a weekly salary of £8, the declaration claimed anil damages for the eiatigha 
dismissal ; but the plaintiff, in his particulars of demand, merely claimed £32 for 
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four weeks’ salary. The defendant paid £32 into court and th intiff’ 

under the mistaken impression and belief that the plaintiff aan Orr aster 
form of declaration to recover for four weeks’ salary only, took the money out of court 
and gave notice of taxation of costs, which were accordingly taxed and paid. But 
within a few days afterwards, the plaintiff’s attorney, having discovered his mistake 
obtained a judge’s order to set aside the replication and all subsequent proceedings, 
with leave to the plaintiff, upon refunding the money so paid, and the costs, to amend 
his declaration and particulars of demand, with liberty to the defendant to plead 
denovo. It was deposed at the time of the application, that the money had been taken 
out of court wholly under a mistake ; and it also appeared that the plaintiff, a short 
time previously, had been offered £100 by the defendant to settle the disputed claim — 
Held, that, under the circumstances, the order was rightly made. : 


PottocK, C.B., in the course of his judgment, said (ibid., 245) : 


A certain course of proceeding was adopted, according to the rul 

which was followed by the result of het being ebtatied for a anges a ent 
than that which the plaintiff meant from the first to demand, and for which he intended 
to proceed, the costs being thereupon taxed and paid. Shortly afterwards, the plaintiff, 
hearing perhaps of a decision in the House of Lords, according to which, after such a 
course as the one he had adopted, he would be precluded from proceeding for the 
ulterior damages to which he was fairly entitled, applied to the learned judge to set 
aside the proceedings ; and at the same time he offered to pay all the costs, for per- 
mission to retrace his steps and to be placed in his original position ; making out that 
the money had been accepted in satisfaction of the amount claimed in the declaration 
by reason of a mistake and blunder. Under these circumstances the learned judge 
made the order ; and we think that the order was rightly made. At the time the rule 
nist was moved for, the court expressed an opinion that the learned judge had juris- 
diction to make the order; and, although Mr. Wordsworth now contends that he had 
not, it is unnecessary to expend time in giving any reason for that which has been 
already disposed of ; for the only ground upon which the rule was granted was, whether 
my brother ParKeE had exercised a sound discretion in the matter; and I am of 
opinion that he has. Many cases might be put in which the court would interfere. 
A case occurred, which I cannot find at this moment, where the plaintiff was the holder 
of a bill of exchange accepted by the defendant ; and pending an arrangement for the 
settlement of the bill, and just before the money was about to be paid, the bill was 
delivered to the defendant’s attorney, cancelled, by mistake, and the court ordered 
the bill to be delivered back again to the plaintiff. As a general rule, in matters con- 
nected with the administration of justice, where a mistake is discovered before any 
further step is taken, the court interferes to cure the mistake, taking care that the 
opposite party shall not be put to any expense in consequence of the application to 
correct the error. In the present case the application was made within a reasonable 
time : and as this is a fruitless attempt to set aside a judge’s order, the rule will follow 
the ordinary course, and must be discharged with costs. 


Cannan v. Reynolds (2) (5 E. & B. 301) is, I think, also in point. The headnote 
reads as follows: 


Plaintiffs having delivered a declaration against A and B, and another against A 
and C, with particulars of demand in each, A and B suffered judgment by default 
on Jan. 16, and paid the amount claimed in the particulars in that action. After- 
wards A and C pleaded to the action. Plaintiffs, in the latter part of April, discovered 
that by mistake they had included in the particulars delivered to A and C items which 
ought to have been in the particulars delivered to A and B. On affidavit of these 
facts, and that A and B were aware of the mistake, and allowed judgment to go by 
default on purpose, the court (Lorp CampPBELL, C.J., Coteripcr and Crompron, JJ.), 
in Trinity Term, made absolute a rule to set aside the judgment signed against A and B, 
and amend the particulars of demand, on plaintiffs paying all costs and refunding the 
money received. ERLE, J., doubting as to the jurisdiction to make such a rule. 


It is to be observed in that case that the defendants were aware of the mistake 
but, none the less, I think it is an authority showing the jurisdiction of the 
court to make an order of this kind. Lorp CAMPBELL, C.J., said (ibid., 305) : 


I am of opinion that this rule should be made absolute on terms. It cannot be dis- 
puted that it is in furtherance of justice : and we are all agreed that, if we have juris- 
diction to make such an order under such circumstances, this is a fit case in which to 
exercise it. I do not think that the Common Law Procedure Act, 1852, gives us 
this jurisdiction ; but I do think that we have a general equitable jurisdiction over 
our judgment. It is not disputed that a defendant may, after execution has been 
executed, apply to have the judgment set aside on terms of paying all costs and 
placing the plaintiff in the same situation as if there had been no mistake made, and 
that orders to that effect are constantly made ; and it is not disputed that in cases of 
fraud the court might set aside any judgment at any time. In equity mistake affords 
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round for relief 2s well as fraud. It is suggested that such a jurisdiction as this 
will be liable to abuse: but I do not feel that to be a forcible argument, as the discre- 
tion of the court: is a sufficient guarantee against abuse. In the present case no _— 
judice can arise to the defendant, and justice will be done by making the rule absolute. 
We are asked what are the limits of our jurisdiction, and whether we could do this 
at any time. I answer that lapse of time becomes after a season a bar, as soon a8 the 
court in its discretion sees that it has been such as must work prejudice. 


Counsel for the defendants relied strongly on the well-known language of 
Lorp BLACKBURN in Scarf v. Jardine (3) (7 App. Cas. 360, 361) as to the irrevoc- 
ability of an election once made and communicated to another party, and on the 
decision in Morel v. Westmorland (4), but neither of these cases is, in my 
view, any authority as to the jurisdiction of the court to make such an order 
as has been made in the present action where there has been a bona fide mistake 
in the user of the legal machinery. For these reasons I think this appeal fails. 


WROTTESLEY, L.J.: I agree that the judge’s order should stand. Read 
as a whole and including the prayer, the amended statement of claim must 
have indicated to the persons intended to read it that the plaintiffs claimed 
one of two things—either damages for the broken centract or the sum of £7,600 
as money had and received by the defendants to the use of the plaintiffs on a 
total failure of consideration, but not both. It is true that the damages included 
two items—loss of profit, which can be calculated at £18,000, and loss of the sum 
paid for undelivered parachutes, the amount of which is not specified, but can be 
calculated with care in the amended statement of claim as probably being 
£7,600. But even here the amended statement of claim was inaccurate, and the 
amount claimed for parachutes paid for but not delivered was at first £7,500. 
When, therefore, in spite of a veiled warning in a letter from the defendants’ 
solicitors, the plaintiffs chose to take out of court the £7,600 which the defen- 
dants had paid in to meet one of the two alternatives, viz., the amount claimed 
in the statement of claim as money had and received, it is not surprising to find 
the defendants applying to stay the action. It then transpired that the plaintiffs’ 
counsel had misapprehended the meaning of the statement of claim in its 
amended form. What he had intended was to claim part only of the damages, 
viz., the amount paid for parachutes not delivered, either as damages or as money 
had and received to the plaintiffs’ use, and there is no doubt that such money 
would be recoverable under either head. Accordingly, the master was asked, 
on the hearing of the summons to stay, doubtless on suitable terms, to permit 
the statement of claim to be amended, so as to correspond with counsel’s inten- 
tions, and to permit the action to proceed as to the rest of the claim. He refused 
and on appeal the judge made the order referred to by Tucker, L.J., and 
appealed against by the defendants. Unless the court intervenes and relieves the 
plaintiffs from the position they are in under their pleading, they will be deprived 
of the opportunity of putting forward their claim for loss of profit. There is, I 
think, no doubt that in a proper case and on proper terms the court may, in 
its discretion, relieve a party who comes quickly from the effect of his, or his 
legal advisers’, mistake, and this applies whether he is plaintiff or defendant : 
see, €.g., Hmery v. Webster (1), Cannan v. Reynolds (2). In passing, the language 
of the judgment in Emery v. Webster (1) is authority for an order to pay costs as 
between solicitor and client as a condition of leave to proceed. In his dis- 
cretion the learned judge granted relief, and on terms that no one challenges. 
Indeed, the only point taken before us by the defendants’ counsel is that 
there was an election when the plaintiffs chose to take this money out of court 
in the face of their own pleading which described the count for money had and 
received as alternative to that for damages, and he goes on to claim that an 
election is something which is so final and irrevocable that the court cannot 
give relief. There is no authority for thus limiting the power of the court 
to grant relief in respect of a mistake to prevent a possible injustice, but counsel 
rests on the emphatic language of Lorp BLACKBURN in Scarf v. Jardine (3) 
(7 App. Cas. 362), where Lorp BLackBuRN describes the election in that case 
—to issue a writ against one of two sets of defendants, who could only be liable 
in the alternative—as final and irrevocable. The whole point of an election is, 
of course, that a party chooses one of two roads, and, having done so by some 
unequivocal act, cannot retrace his steps and pursue the other road. The 
alternatives may be between two parties or between two causes of action. 


H 
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Tt has been suggested here that, since what was done arose out of a mistaken 
view as to a most important result which would flow from it, this was no true 
election. I am not prepared, on the facts of this case, to go so far as that, 
especially in view of the following observations of Lonp BLACKBURN (tbid., 360) : 

I may also refer to the case of Jones v. Carter (5) as most neatly stating the point. 
The principle, I take it, running through all the cases as to what is an election is this, 
that where a party in his own mind has thought that he would choose one of two 
remedies, even though he has written it down on a memorandum or has indicated 
it in some other way, that alone will not bind him; but so soon as he has not only 
determined to follow one of his remedies but has communicated it to the other side 
in such a way as to lead the opposite party to believe that he has made that choice, 
he has completed his election and can go no further; and whether he intended it or 
not, if he has done an unequivocal act—I mean an act which would be justifiable if 
he had elected one way and would not be justifiable if he had elected the other way 
—the fact of his having done that unequivocal act to the knowledge of the persons 
concerned is an election. 


This passage envisages that a man may by an unequivocal act be taken to have 
made an election ‘‘ whether he intended it or not.” But I find it unnecessary 
to decide this question, for I think that the fact that there was an election 
would not deprive the court of its power to intervene and grant relief. The 
language used in Scarf v. Jardine (3) and that used in Morel v. Westmorland (4) 
is directed to showing that a party cannot of his own motion revoke an election 
once made, nor even, possibly, by agreement with his opponent, if the interests 
of third parties are involved, but that is not to say that an election is more 
final or more irrevocable than, for instance, a judgment, or a judgment which 

has been enforced, which does not involve an election. 
Appeal dismissed. The defendants’ costs ordered to be costs in the cause. 
Solicitors: William Foux & Co. (for the plaintiffs); Herbert Oppenheimer, 

Nathan & Vandyk (for the defendants). 

[Reported by C. N. Beatriz, Esq., Barrister-at-Law,] 


Re BEVAN (deceased), BEVAN v. HOULDSWORTH. 


[Count or AppEAL (Lord Greene, M.R., Asquith, L.J., and Harman. J.), 
January 23, 26, 1948.] 

Administration—Administration pendente lite—Practice of Probate Division— 
Follows practice of Chancery Division in appointing receivers. 

It is the settled practice of the Probate Division, in the matter of the 
appointment of an administrator pendente lite, to follow the practice of 
the Chancery Division in the matter of the appointment of a receiver. 

The plaintiff in a probate action propounded a will and sought probate 
of it, subject to the excision of benefits to certain beneficiaries. The estate, 
which was valued at £96,000, consisted largely of securities (the interest 
and dividends on which would have to be collected), real estate (in respect 
of which it was necessary to collect the rents), and personal chattels which 
had to be safeguarded by the employment of a caretaker :— 

Hep : having regard to the size and nature of the estate and the rents, 
etc., which had to be collected, it was a case in which a Chancery Court 
would have appointed a receiver, and, therefore, an administrator pendente 
lite should be appointed. 

Practice laid down in Bellew v. Bellew (1865) (4Sw. & Tr. 58; 13 L.T. 247), 
applied. a 

Horrell v. Witts (1866) (L.R. 1 P & D. 103; 14 L.T. 137), distinguished. 


see HALSBURY, Hailsham Edn., Vol. 14, 


RATION pendente lite, 
[As To ADMINIST Pp Arey hea i 


. 270-272, paras. 478-481 ; and ror CasgEs, see DIGEST, Vol. 23, pp. 
2354-2419.] 
Cases referred to: 
(1) Bellew v. Bellew, (1865), 4 
23 Digest 202, 2372. 


2) Horrell v. Witts and Plumley, (1866), 
“4 sub nom., Harrell v. Wilts and Humbley, 14 L.T. 137 ; 


(3) Re Oakes, Oakes v. Porcheron, (1917] 1 Ch. 230; 86 L.J.Ch. 303 ; 
39 Digest 26, 309. 


ie, & Tr. 58; 34 LJ.P.M. & A. 125; 13 L.T. 247; 


L.R. 1 P. & D. 103; 35 LJ.P. & M. 55; 
23 Digest 202, 2382. 
115 L.T. 913 ; 
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inti 17, 1947 

APPEAL by the plaintiff from an order of WILLMER, J -, dated Dec. 17, ‘ 

refusing to seacere grant of administration pendente lite. The appeal was 
allowed. The facts appear in the judgment of Lorp GREENE, M.R. 


Simon for the plaintiff (executor of a will dated Aug. 12, 1938). 

Fairweather for three defendants (executors of two later wills). 

Sir Norman Touche for the fourth defendant, (a beneficiary under the will 
of 1938). 


LORD GREENE, MLR. : This is an appeal by the plaintiff in a probate 
action who propounds a will dated Aug. 12, 1938, and seeks probate of it subject 
to the excision from it of provisions in favour of certain beneficiaries. The defend- 
dants other than one of the persons whom the plaintiff wishes to exclude from 
the earlier will are executors named in two later wills dated Sept. 18, 1942, and 
Feb. 18, 1947. The plaintiff applied to the Probate Division for the appoint- 
ment of an administrator pendente lite. The estate is estimated in the affidavit 
sworn on his behalf to be of the value of £90,000 so far as personal estate, and 
£6,000 so far as the real estate, is concerned. It was, therefore, a substantial 
estate, including, as the affidavit says, securities, the interest and dividends 
on which have to be collected, real estate in respect of which it is necessary 
to collect the rents, and personal chattels which have to be safeguarded by the 
employment of a caretaker. That is the sort of estate in respect of which the 
Chancery Division would, in my opinion, have appointed a receiver pendente 
lite if an administration suit had been begun. The defendants named as 
executors in the later wills are not in a positidn to collect and invest 
the interest and dividends nor to enforce the claims of the estate, for, if it is 
known that a probate action is pending, debtors are very careful about paying 
money to executors who may prove to have no title. 

As I have said, the case is one in which a plaintiff in the Chancery Division 
would have been entitled to obtain a receiver. When I say “ entitled’ I do 
not forget that appointments of receivers are within the discretion of the court, 
but everyone knows that there are certain classes of case in which the court 
invariably gives that type of relief. In a clear case where the plaintiff has 
what, for practical purposes, one might call a right to a receiver, this court 
will always interfere if the trial judge has not acted in accordance with the 
invariable practice of the Chancery Division. In the present case the learned 
judge took the view that no circumstances had been shown which would call 
for the appointment of an administrator pendente lite. I cannot help thinking 
that he had not sufficiently in mind the difficulties which would otherwise 
occur in collecting and safeguarding the assets of the estate. I am not saying 
that there is jeopardy in the sense that somebody is likely to make away with 
money. ‘The position is that the fruits of the estate cannot be properly collected. 

What is the position? For a very long time—indeed from shortly after 
the passing of the Court of Probate Act, 1857, which gives power to the court 
to appoint an administrator pendente lite—it has been the settled practice of 
the Probate Division to follow the practice of the Chancery Division in the 
matter of appointing a receiver pendente lit If it were not so, the result would 
be unseemly racings to go to one court or the other and the possibility of con- 
flict between the two courts, the Probate Court refusing an administration 
pendente lite and the unsuccessful applicant immediately going to the Chancery 
Division and getting a receiver appointed. It was to avoid that happening 
that this practice was instituted as long ago as 1865. I might refer to the 
decision of Sm J. P. Wixpz, in Bellew v. Bellew (1), a probate action where 
the deceased possessed no real estate, but had an unexpired, term of a lease 
and cash and bonds of various kinds, an estate of £24,000 in value. The 
plaintiff and several of the parties cited applied in the Chancery Division for 
the appointment of a receiver. The defendants moved the Court of Probate 
for an administrator pendente lite. Str J. P. WiLpE gave a judgment in which 
he pointed out that in the Probate Court an application for the appointment 


of an administrator required some special circumstances to be shown. He 
said (4 Sw. & Tr. 61): 


I take it, therefore, that it is plain that the practice of the Ecclesiastical Courts 
and of this court [2.e., the Court of Probate] has been only to grant administration 
pendente lite in cases where necessity for the grant is made out. 


F 
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He went on to say that the pro i 
per thing to do was to go to the Chancery C 
in that case, and he refused the application to himself because there Se Pita 


an earlier application to the Court of jurisdicti 
MME AT ths rantter. "Hie onia : of Chancery which had ample jurisdiction 


It would be improper to depart in this case from the practice hi 
; , ith 
ot this court, and I therefore refuse to appoint an stubiniehenton rater 
en some pains to ascertain whether the rule of the Court of Chancery with regard 
to the appointment of a receiver is wider than the rule of this court with regard to pete 
appointment of an administrator pendente lite, and I think that it is. The rule of the 
Court of Chancery appears to be, that wherever there is a bona fide suit pending, the 
court will appoint a receiver quite irrespective of the condition of the estate, or of the 
person who has the actual possession of it, on the ground that while the suit is pendin 
there is no one legally entitled to receive or to hold the assets, or to give issharper 
I wish to give notice that I shall in future assimilate the practice of this court to that 
of the Court of Chancery, and that I shall grant administration pendente lite wherever 
the Court of Chancery would appoint a receiver; for I do not think it right that a 
party suing in this court should be put to the inconvenience of making an application 
to the Court of Chancery when it is in the power of this court to assist him. 


There the practice for the future was laid down by Sir J. P. it i 
practice which has been followed since. y Baen Seay aang 
Counsel for the first three defendants referred to Horrell v. Witts (2), 
in which Sm J. P. Witp: said (L.R. 1 P. & D. 104) that the rule he laid 
down in Bellew v. Bellew (1) was not applicable to all cases. In Horrell v. 
Witts (2) the deceased had been in partnership and the surviving partner was 
in a perfectly good position to carry on the business, collecting assets and, so on. 
Therefore, the sort of difficulty which arose in Bellew v. Bellew (1) did not arise 
there because there was somebody who could collect the assets which appear 
to have consisted entirely of the deceased’s share in the business. As Sir J. 
P. WitoE said (L.R. 1 P. & D. 104): 


The only result of making a grant of administration pendente lite now would be the 
appointment of some person to wrangle with the surviving partner as to the manage- 
ment of the farm. 


In a very special case like that different considerations may apply. Re Oakes (3), 
a decision of NEVILLE, J., was not cited to us, but it was a case in which one 
of the next of kin started proceedings in the Chancery Division against an 
executor named in the will asking for the appointment of a receiver pending 
the appointment of a legal personal representative. The defendant thereupon 
started an action in the Probate Court for probate in solemn form. When the 
motion came before NEVILLE, J., the defendant opposed the appointment of 
a receiver on the ground that it was wholly unnecessary, it being the usual 

ractice in the Probate Court to appoint a receiver or administrator pendente 
lite. ‘The facts were not in dispute and the estate was not in jeopardy. NEVILLE, 
J., appointed a receiver, the application for that appointment being earlier 
in point of time. It was argued by the defendant, who was opposing the motion, 
that he was prepared, to do his duty as executor, that in the probate proceedings 
all necessary steps would be taken (including the appointment of a receiver 
pendente lite) to protect the estate, that there was no necessity for the appoint- 
ment of a receiver by the Chancery Division and no urgency in the matter, 
and that such an appointment would be an unnecessary expense to the estate. 
Nevi1z, J., said ( [1917] 1 Ch. 232) : 


It matters little or nothing whether a receiver is appointed by this court or whether 
a receiver or an administrator pendente lite is appointed by the Probate Court. I 
should think in a case like the present it is better, where it is possible, to apply in the 
Probate Court and not to apply to this court. All the courts now are practically 
worked together, and it is of no practical importance whether the person in charge of 
the estate is called a receiver or an administrator pendente lite... It now appears 
that the facts were really not in dispute, and the interval between the date when the 
motion was brought on in the first instance and the adjourned hearing was utilized 
by the respondent in starting fresh proceedings in the Probate Court with the view 
of getting a receiver or an administrator pendente lite appointed by that court instead 
of a receiver in Chancery. As I said before, it matters little which is done, but it matters 
much that costs should not be unnecessarily occasioned by scrambles of this kind 
as to who is to have the interim management of the estate until it is known who is 
the person entitled to representation. Therefore, it appears to me to be my duty 
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to appoint a receiver in order to discourage any attempt of this kind to go behind 
proceedings in one branch of the court by commencing proceedings in another branch 
so as to oust the person who originally applied for the protection of the court. 

That case shows how closely the practice of the two Divisions of the High Court 
had been assimilated. In my opinion, the learned judge was in error in not 
following that practice, and, accordingly, it is for us to decide whether, in our 
discretion, we ought to appoint an administrator pendente lite. About that I 
feel no hesitation. The principles on which the Court of Chancery would have 
appointed a receiver are clearly illustrated in this case. The size of the estate, 
its nature, the fact that rents have to be collected, are all things to which the 
Court of Chancery would have paid attention, and the court would unquestion- 
ably have appointed a receiver. Therefore, it is a case which calls for the 
appointment of an administrator, that being the appropriate relief in the 
Probate Division. 

The only question which arises is who is to be appointed. There are two 
nominees proposed by the plaintiff, but they are objected to by the defendants. 
It, therefore, seems to me that, in accordance with the usual practice, the actual 
persons to be appointed should be determined on a reference to the registrar. 
The appeal will be allowed, and the matter of the appointment of the administrator 
referred to the registrar. 

ASQUITH, L.J.: I agree. 
HARMAN, J. : I agree. 
Appeal allowed. Costs of all parties to be costs in the suit. 

Solicitors : Theodore Goddard & Co. (for the plaintiff); Edwards & Sons 
(for the first three defendants) ; L. Bingham & Co. (for the fourth defendant). 

[Reported by F. Gutrman, Esq., Barrister-at-Law.] 





CONTRACT DISCOUNT CORPORATION LTD. v. FURLONG 
AND OTHERS. 
[Court or AppEaL (Lord Greene, M.R., Asquith, L.J., and Harman, J.), 
January 22, 1948.] 
Practice—Judgment—Summary judgment—Leave to defend—Qualified admission 
—‘* £10,000 or thereabouts ’’—Condition on which leave granted. 

A manufacturing company contracted with the plaintiffs that, if the 
plaintiffs purchased goods from the company, the company would sell 
the goods to purchasers as agents for the plaintiffs to whom it would forward 
the invoices. It was further agreed that on receipt of the invoices the 
plaintiffs would pay 80 per cent. of the invoice price to the company, 
the balance being paid later, subject to a small discount, and that the 
company would collect the purchase price from, and guarantee punctual 
payment by, the ultimate: purchasers. The plaintiffs claimed £19,811 
from the company as being either received by it from purchasers or as 
being due and unpaid by such purchasers, and they applied for summary 
judgment under R.S.C., Ord. XIV. Two of the defendants, directors 
of the company, stated in a joint affidavit: ‘ We admit that we 
are indebted to the plaintiffs, but we say that, to the best of our 
knowledge, information and belief, such amount will be found upon 
full investigation, to be £10,000 or thereabouts.’? The master refuel 
leave to defend. On appeal, the judge varied the order by giving 
liberty to defend as to the whole claim, subject to payment into 
court of £10,000, and, in default of such payment, the plaintiffs were to 


G 


have liberty to sign judgment for that sum and the defendants liberty 


to defend as to the residue of the claim. On appeal to the Court of Appeal 
HELD: the defendants’ admission was qualified by the waxdaatecs 
thereabouts ” and might be read as “ £10,000, with a reasonable margin 
for which an allowance ought to be made, and, the order would be Rig sd 

by substituting £8,000 for £10,000 wherever £10,000 occurred. : 

fAs ro Summary JUDGMENT UNDER R.S.C., ORD. XIV, see HALSBU i 

Rake in pele ; va, . , RY, Hailsham 
Paar ee een, paras. 527-534; and For Casss, see DIGEST, Practice, 


C.A.) CONTRACT DISCOUNT, LTD. v. FURLONG (Lorp Greenn, M.R.) 275 


APPEAL by the defendants from an order of Cassrets, J.. made i 
on Dec. 5, 1947, varying an order of the master, who, on the pile Wat te 
plaintiffs for summary judgment under R.S.C., Ord. XIV, had refused the defen- 
dants leave to defend. The Court of Appeal now varied the order of CassELs 
J. The facts appear in the judgment of Lorp GREENE, M.R. i. 


W. Summerfield for the defendants. 
H. G. Robertson for the plaintiffs. 


LORD GREENE, M.R.: The plaintiffs sue the defendants, two of whom 
are appellants before this court, on a guarantee. They claim the sum of 
£19,811 lls. 2d., being the difference between the gross sum of £29,638 19s. 0d 
and a sum of £9,827 7s. 10d., admitted by the plaintiffs to be held by them to 
the credit of a manufacturing company who were the principal debtors, the 
defendants being guarantors and sucd as such. 

The manufacturing company (controlled by one of the defendants, the two 
appellants being its active directors) is a private company. It made a contract 
with the plaintiffs, the material provisions of which were that the plaintiffs 
should purchase goods from the manufacturing company, the manufacturing 
company were to sell goods to purchasers as agents for the plaintiffs (the goods 
being, in fact, the same goods by reason of the machinery provided for the 
carrying out of this scheme of head contracts and sub-contracts), and the company 
having made on behalf of the plaintiffs contracts with purchasers, were to forward 
invoices to the plaintiffs. The forwarding of an invoice was to bring about a 
contract of sale of the quantity of goods mentioned in the invoice at the invoice 
price by the manufacturing company to the plaintiffs, and the plaintiffs were 
then to pay the manufacturing company 80 per cent. of the invoice value. 
The other 20 per cent. was to be kept in hand and ultimately paid over, subject 
to a small discount. The company undertook to collect from the ultimate 
purchasers the amounts due and to pay them over to the plaintiffs. It is in 
respect of the guarantee in those latter obligations that the present action is 
brought. To put it in a nutshell, I quote the statement of claim which sums 
up the whole relevant matter : 

(2) By the said agreement Robson-Hight Engineering Co., Ltd., agreed amongst 
other things to collect the price of goods sold on behalf of the plaintiffs and guaranteed 
to the plaintiffs punctual payment thereof by the purchasers. (3) In pursuance of 
such agreement Robson-Hight Engineering Co., Ltd., on behalf of the plaintiffs sold 
goods to the undermentioned purchasers at the price set opposite their respective 
names and payment of such price has been received by Robson-Hight Engineering 
Co., Ltd., or alternatively is due and remains unpaid by such purchasers. 


There are sect out a number of purchasers with the appropriate figures against 
their names, totalling the figure that I have mentioned, £29,638 odd. On that 
statement of claim the plaintiffs applied for summary judgment. MASTER 
BaxkeER, before whom the application came, refused ,to give leave to defend. 
The result was that the plaintiffs could sign judgment for the whole amount 
of the claim. ‘Two of the defendants (the two present appellants) appealed to 
CassEts, J., who varied the order of the master by giving liberty to defend 
as to the whole of the claim, subject to payment into court of £10,000. If that 
sum were not paid in, the plaintiffs were to have liberty to sign judgment for 
that sum against the two present appcllants who were to have liberty to defend 
as to the residue of the claim. 

Looking at the nature of this claim, one can say this. First, the claim 
is not against principal debtors, but against guarantors who in the ordinary 
case might or might not know the state of the account between the principal 
debtor and the creditor which they had guaranteed, but this was a case where 
one would expect the guarantors, in view of their position in the company, 
to know, if not in detail, at any rate with very close approximation, what the 
state of the account was. They were the active directors. It was they who 
would have been concerned in making the contracts with the ultimate purchascrs, 
and it would be they who would be r -sponsible for carrying out the manufacturing 
company’s agreement to hand over to the plaintiffs any sum they collected 
from the purchasers. The next point to be remembered is that the liability 
of the defendants under the guarantee would be conditioned and ascertained 
by reference to more than one matter in respect of which the plaintiffs themselves 
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i ies. laintiffs at one stage departed, and, no doubt, 
Putilably devabel Comte ae of the Menirnstag a under which the manu- 
aac company were to collect the debts from the purchasers, and the a 
collected debts direct. We are told that the collections so made are er i 
in the credit given in the statement of claim. The amount owihg to the p ppt 8 
can really only be ascertained on the taking of an account bringing in con 7 
items in respect of which the plaintiffs themselves are accounting parties. 
the defendants had been in a position to swear: ‘‘ We admit that we are under 
a liability, but we do not know what it is. We have not got the materials. 
We do not know the state of the accounts in the books of the plaintiffs, and 
the company’s books are not now available,” I should have thought that in 
a case of this kind, relating to a claim of this character, and depending, as it 
must, on matters of account, that would have justified, and, indeed, led, the 
court to give unconditional leave to defend. In a case which is essentially 
a matter of account, where the amount can only be ascertained from the plaintiffs 
own accounts, it seems to me that it would be improper to deprive the defendants 
of their prima facie right to challenge the items in the account and insist on strict 
proof of them. That is why I mentioned particularly the fact which is, I think, 
important in this case, that these defendants are guarantors and not principal 
debtors. They are entitled to know the state of the account as between the 
plaintiffs and the principal debtors which they guaranteed. If there had been 
a denial of liability or a challenging of the account, with an admission, possibly, 
of the kind I have mentioned, but a refusal to admit the amount and a demand 
to have it checked by the ordinary accounting process, the proper order to 
make might very well have been an order for judgment for such an amount 
as should be found due on the taking ofan account. The effect of that would 
have been to give summary judgment, but to leave the amount unspecified 
until the account was taken and certified. Judgment could then have been 
signed and execution issued. 
The appellants, however, in their affidavit, make an admission. Had it 
been what I may call a clean admission: ‘‘ We admit that £10,000 is owing, 
but we dispute the balance,” the order of the judge, I should have thought, 
would have been perfectly proper. I do not accept the proposition that in a 
case involving an account it would be improper to give summary judgment 
under R.S.C., Ord. XIV, where a definite sum is admitted by the defendant, 
because that would mean that in respect of that sum he puts up no defence. 
That would not, of course, mean that the account could, so to speak, be started 
at the £10,000 point, because one could only ascertain the actual balance by 
taking the account ab initio on both sides. In taking it, the £10,000 which, 
ex hypothesi, would have been paid in those circumstances, would have been 
credited to the defendants so that their ultimate liability would be only in respect 
of the ascertained balance, but that is not the case here. The admission is 
not quite a clean admission. In para. 3 of their joint affidavit the appellants 
say: ‘We admit that we are indebted to the plaintiffs, but we say that, to 
the best of our knowledge, information and belief, such amount will be found, 
upon full investigation, to be £10,000 or thereabouts.” That cannot be treated 
as a denial or a challenge of the whole ability, nor, I think, can it be treated 
as a clean admission of a liability of £10,000. It seems to me that the proper 
reading of that is between those two extremes. Before us an affidavit was put 
in by the defendants’ accountants. Having made such investigation as they 
could, they, rather half-heartedly it may be thought, reduced to a certain 
extent the figure of £10,000 beyond the reduction of that figure which is implicit 
in the language of para. 3 of the defendants’ affidavit. The accountant says: 


From the data incorporated by me in the said preliminary report together with 
knowledge of the said financial matters derived by me as auditor and accountant as 
aforementioned I have formed the opinion that the said indebtedness of the defendants 


I dd&not attach very much importance to that last paragraph, but he does say that 
he cannot arrive at an accurate figure without an opportunity of consulting 
certain books which, at present, at any rate, are not available for his inspection, 
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Taking those two statements together, I cannot read them as i 3 
total denial of liability. These defendants are admitting liability of A foie 
of approximately £10,000—not £10,000 exactly, but something which these 
business people who are directors of the principal debtor company, with know- 
ledge of the transactions, fix at approximately £10,000. What, ‘then is the 
court todo? It seems to me that it would be unjust to the plaintiffs to deny 
them a right to summary judgment up to a proper amount. On the other hand 
it would be unjust to the defendants to deprive them of what appears to be 
their prima facie right in a matter involving accounts of this kind, as between 
creditor and guarantor, to challenge the items in the account and to put the 
plaintiffs to proof of them. The court must make up its mind what this ad- 
mission ought to be read as being worth. As I say, it would not be right to 
take the figure at the full £10,000 because the admission does not precisely 
specify that sum. The defendants are entitled to an allowance by way of margin. 
In my opinion, the proper course, and one which is just to both parties, is to 
vary the order of the judge by substituting £8,000 for £10,000. 


ASQUITH, L.J.: I agree. If there had been no admission by the defen- 
dants in their affidavit in opposition, I do not think that the order appealed 
from could have been supported, but an account would have had to be directed 
as to the whole sum. If, on the other hand, there had been an unqualified 
admission that £10,000, neither more or less, was due and owing, then an order 
such as was made would have been unassailable. The position, as my Lord 
has pointed out, in this case falls between these termini. The question is 
whether the qualifying words ‘‘or thereabouts,’’ which follow the words 
** £10,000,” make any difference and, if so, how much difference and whether 
that should be reflected in the order. I think that it would be wrong, in face 
of this qualified, but very substantial, admission, to give unconditional leave 
to defend. I agree with my Lord, and for his reasons, that it would be reason- 
able to read for ‘‘ £10,000” ‘‘ £10,000 with a reasonable margin,” which one 
might fix at £2,000, that is to say, to read the words in the appellants’ 
affidavit as an admission that not less than £8,000 is due. I think that the 
judge’s order should, as my Lord suggests, be varied by substituting £8,000 for 
£10,000 wherever £10,000 occurs. 


HARMAN, J.: I agree and would only add that when it is said that the 
defendants shall be at liberty to defend the action as to the residue of the 
plaintiffs’ claim that, of course, does not mean, as my Lord has already explained, 
that the account will not have to be taken ab initio. If the judgment is fruitful, 
the defendants will have credit for the amount by which it is fruitful when the 
account is taken. 

Order accordingly. Costs here and below to be costs in the cause. 

Solicitors: Alfred Hurner (for the defendants) ; Sidney Pearlman (for the 
plaintiffs). 

[Reported by F. Guttman, Esq., Barrister-at-Law.] 








BRITISH LAUNDERERS’ RESEARCH ASSOCIATION v. 
CENTRAL MIDDLESEX ASSESSMENT COMMITTEE AND 
HENDON RATING AUTHORITY. 

[Kine’s Brnou DIVvIsION (Humphreys, Singleton and Birkett, JJ.), 

January 20, 21, 29, 1948.] 

Rates and Rating—Ezemptions—Scientific, literary and art societies—Laundries 
research association—Advice and assistance given to members—Scientific 
Societies Act, 1843 (c. 36), s. 1. 

The British Launderers’ Research Association was established for the 
promotion of research and other scientific work and also, inter alia, ‘‘ to 
encourage and improve the education of persons engaged... in the 
laundering industry ’’ and “ to disseminate information by giving advice 
and by the appointment of advisory officers.’’ The courses of instruction 
included the training of young men in how to run a laundry. There was 
a system of regular visits to the laundries of members with a view to investi- 
gating problems, a fee of £5 5s. a day, plus expenses, being charged, pro- 
ducing a revenue, with other fees for advice, of £359, and this had been 
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extended to ‘development visits” made without charge to discuss with 
the member how-he might make fuller use of the association and by direct 
observation of the processes and methods in use at his laundry to offer 
advice and assistance :— 

Hetp: the giving to members of advice, assistance, instruction, and 
training was not merely ancillary or incidental to the scientific purposes 
for which the association was established, but was a separate purpose 
of the association of a commercial nature, and, therefore, the association 
was not “instituted for purposes of science . . . exclusively,’’ within 
the meaning of s. 1 of the Scientific Societies Act, 1843, and was not exempt 
from rates. 

Per Humpureys, J.: To bring itself within the exemption the society 
must have one purpose only, viz., the purpose of promoting science. An 
institution which also contemplates some other, though altogether sub- 
sidiary, object cannot claim the benefit of the exemption, but, if the society 
is proved to have been instituted for the purpose of science exclusively, 
the society will not lose its right to exemption merely because, in the attain- 
ment of that object, it is found convenient or useful to do acts or take 
steps which will benefit the members of the society in the pursuit of their 
trade or industry. 

Principles enunciated in Inland Revenue Comrs. v. Forrest, (1890) (15 
App. Cas. 334; 63 L.T. 36), applied. 

[As TO THE EXEMPTION OF SCIENTIFIC, LITERARY AND ART SOCIETIES FROM RATES, 
see HALSBURY, Hailsham Edn., Vol. 21, pp. 11-15, paras. 25-30; and ror CasEs, 
see DIGEST, Vol. 38, pp. 493-499, Nos. 485-540.] 

Cases referred to: 

(1) Inland Revenue Comrs. v. Forrest, (1890), 15 App. Cas. 334; 60 L.J.Q.B. 281; 
63 L.T. 36; 54 J.P. 772; H.L.; affg., S.C., sub nom., Re Duty on Estate of 
Civil Engineers Institution, (1888), 20 Q.B.D. 621, C.A.; 38 Digest 496, 503. 

(2) Institution of Civil Engineers v. Inland Revenue Comrs., [1932] 1 K.B. 149; 
100 L.J.K.B. 705; 145 L.T. 553; 16 Tax Cas. 158; Digest Supp. 

(3) Jenner Institute of Preventive Medicine v. St. George’s Hanover Square Assess- 
ment Committee and Surveyor of Taxes, (1900), 69 L.J.Q.B. 814; 83 L.T. 344; 
Ryde & K. Rat. App. 242; 38 Digest 497, 513. 

(4) School of Oriental and African Studies vy. Westminster City Rating Authority, 
(1940) 2 All E.R. 537; Digest Supp. 

(5) R. v. Cockburn, (1852), 16 Q.B. 480; 18 L.T.O.S. 302 ; sub nom., R. v. St. Martin- 
in-the-Fields (Churchwardens and Overseers), 21 L.J.M.C. 53; 16J.P. 198; 
38 Digest 495, 495. 

CasE STaTED by Middlesex quarter sessions. 

On Nov. 9, 1946, the British Launderers’ Research Association made a proposal 
for the amendment of the valuation list for the borough of Hendon in respect 
of a hereditament owned and occupied by it described as “‘ Site, laundry, and 
premises, research laundry,” assessed at £360 rateable value (no gross value). 
The ground of the proposal was that the association was entitled to exemption 
from rates under the Scientific Societies Act, 1843, s. 1, as being a “society 
instituted for the purposes of science .. . exclusively.” On Dec. 11, 1946 
the Central Middlesex Assessment Committee heard the proposal and decided 
that the valuation list should be amended by altering the description of the 
hereditament to read, Re Research laboratories, experimental laundry, site and 
premises *’ and by inserting a gross value of £436, but otherwise the com- 
mittee refused to give the association the relief sought. The association 
appealed to quarter sessions. The assessment committee and the rating 
authority for the borough of Hendon both gave notice of their intention to appear 
as respondents to the appeal, but only Hendon Rating Authority appeared 
at oe pens Quarter sessions heard the appeal on Mar. 20, 1947, and held 
(a) a e association was a society instituted for the purposes of science 
exclusively and occupied the hereditament for carrying those p i 

; : : urposes into 
effect, the purposes of the society being exclusively scientific and an 
other purposes for which it was instituted or the hereditament was occu ied, 
in particular the tuition of students, being incidental to the main purpose cas 
(b) that the association was supported wholly or in part by okitines contri- 
butions. Accordingly, quarter sessions held that the association was entitled 
to.exemption from rates and allowed the appeal. The rating authorit 

Rae now 
appealed to the Divisional Court, who allowed the appeal. af 


D 


F 


K.B.D.] BRIT. LAUNDERERS v. MIDDLESEX ASS. COM. (Humpnreys, J.) 279 


Fitzgerald, K.C., and Ramsay Willis for Hendon Rating Authority. 
Rowe, K.C., and W. L. Roots for the association. 
Jan. 29. The following judgments were read. Cur. adv. vult. 


HUMPHREYS, J.: This appeal by way of Case Stated from a decision 
of the appeals committee of the quarter sessions of Middlesex raises the question 
whether the British Launderers’ Research Association, a company limited by 
guarantee, is entitled to exemption from rates under the terms of s. 1 of the 
Scientific Societies Act, 1843, which provides as follows : 


No person or persons shall be assessed or rated, or liable to be assessed or rated, or 

liable to pay, to any county, borough, parochial, or other local rates or cesses, in respect 
of any land, houses, or buildings, or parts of houses or buildings, belonging to any 
society instituted for purposes of science, literature, or the fine arts exclusively, either 
as tenant or as owner, and occupied by it for the transaction of its business, and for 
carrying into effect its purposes, provided that such society shall be supported wholly 
or in part by annual voluntary contributions, and shall not, and by its laws may not, 
make any dividend, gift, division, or bonus in money unto or between any of its members, 
and provided also that such society shall obtain the certificate of the barrister-at-law or 
lord advocate, as hereinafter mentioned. 
It was admitted for the purposes of argument in this court that the last two 
requirements are fulfilled in the case of the association, and it is not disputed 
that the association, as its name implies, is one instituted for purposes of science. 
Although it is not admitted that the association is supported wholly or in 
part by voluntary contributions, it is agreed that the point cannot be argued in 
this court. The argument has been confined to the question: Is the association 
one established for the purposes of science exclusively ? The argument for the 
rating authority was to the effect that the association has a dual purpose, one 
being the promotion of science by research and other means, the other being the 
advancement of the interests of its members who are engaged in the trade or 
industry of laundering. 

The activities of a large number of societies have been examined by the 
courts in cases which have arisen under this section, and it has been judicially 
stated that the decisions of the various courts are, in some instances at least, 
completely irreconcilable. I have no desire to add to the confusion, nor do I 
think that the question of exemption from rates in the case of society A can be 
conveniently decided by reference to the decision of a court in the case of 
society B, unless, indeed, the evidence in the two cases shows that the objects 
and activities of the two societies are identical. I do not, therefore, propose to 
examine either the facts or the decisions in the various cases to which we have 
been referred except for the purpose of ascertaining the principles to be applied 
by this court to the facts of the case in question. _ 

I find those principles for the most part enunciated in the speeches in the House 
of Lords of Lorp Watson and Lorp MacnaGurTen in Inland Revenue Comrs. 
v. Forrest (1). I accept those opinions as stating correctly the law of the 
land in spite of the criticisms applied to them, and, particularly, to that of Lorp 
MAcNAGHTEN by the Court of Appeal in Institution of Civil Engineers v. Inland 
Revenue Comrs. (2). I think the law to be applied to the facts of the present 
case may be summarised as follows :—(i) To bring itself within the exemption 
the society must have one purpose only, viz., the purpose of promoting science. 
An institution which also contemplates some other, though altogether sub- 
sidiary, object cannot claim the benefit of the exemption. (ii) If the society 
is proved to have been instituted for the purpose of science exclusively, the 
society will not lose its right to exemption merely because, in the attainment 
of that object, it is found convenient or useful to do acts or take steps which 
will benefit the members of the society in the pursuit of their trade or industry. 

Applying those principles to this association, I find that there is @ very close 
connection between it and the trade or industry of laundering. The objects 
for which the association is established as set out in the memorandum of asso- 
ciation include the promotion of research and other scientific work and further : 


and improve the education of persons engaged, or likely to be 
engaged, in the laundering Glatt to publish and circulate literary matter treating 
of and bearing upon the laundry and cleaning trades, to establish and maintain eae 
and collections of literature and other information relating to the said trades, Me is- 
serninate information by giving advice and by the appointment of pee cers ; 
further to encourage and make known the nature and merits of inventions and designs 
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which may seem capable of being used by members of the association or others for any 
of the purposes of the trades or industries. 

Turning to the brochure issued by the association, I find that, apart from 
research, there is a regular system of visiting the laundries of members with a 
view to investigating what are termed problems, by which I understand are 
meant troubles, at those laundries. For such visits a fee of £5 5s. Od. per day 
is charged, plus expeases, “ these services being regarded as particular to the 
member concerned,’’ to quote the language of the brochure. These advantages 
are said to be well recognised, and the service has been extended, to development 
visits made without charge with a view to discussing with the member how he 
may make fuller use of the association and by direct observation of the pro- 
cesses and methods in use to offer advice and assistance, and it is stated that 
arrangements have been made by which each member’s laundry will be visited 
every two years. The courses of instruction for students appear to me to include 
the training of young men in how to run a laundry with success. While appre- 
ciating the useful and valuable work which I do not doubt is being done by the 
association, it has, in my judgment, a dual purpose, or rather two purposes, 
one being the promotion of science, the other the giving of advice and assistance 
to members of the laundry trade as to the carrying on of their business. I 
do not think it can rightly be said that the commercial side of the association’s 
activities is merely ancillary to or incidental to the scientific purpose for which 
the. association was established. It forms, in my opinion, a separate and 
independent purpose of the association for which, though only partiy, the 
association was instituted and for the carrying into effect of which the buildings 
in respect of which the rate was levied are occupied, though, again, only in part. 
If I may borrow the language used by CHANNELL, J., in Jenner Institute v. 
St. George’s Assessment Committee (3) ( 69 L.J.Q.B. 819) I would say: 

Although one of the objects of this society is the promotion of science, another, 
and probably the chief of them, is to give to individuals the practical benefits of science. 
It therefore seems to me that it is not a society instituted for purposes of science 
exclusively within the meaning of s. 1 of the Scientific Societies Act, 1843. 


I am, therefore, of opinion that the exemption from rates does not attach to 
the association if it is open to this court so to find. 


Counsel for the association took the point that quarter sessions had found 
as a fact that the purposes of the association are exclusively scientific. I do 
not agree that they have so found, the language of the Case merely indicating 
in my view, that such was the opinion formed by quarter sessions, but, in any 
event, while in a sense the question raised by the section is always a question 
of fact, I think the mass of authorities show that, once the facts are found, 
the question whether the particular society is entitled to exemption has always 
been treated as a matter of law. Hence the statement in this Case which 
poses the question for the opinion of the court as being whether quarter sessions 
came to a correct determination’ in point of law. For these reasons I would 
allow the appeal of the rating authority. 


SINGLETON, J.: Inthe year 1920 a number of launderers joined together 
to form a company limited by guarantee and not having a capital divided 
into shares. The company was given the name of “ British Launderers’ 
Research Association,’ and it is the occupiers of a hereditament within the 
borough of Hendon formerly described as “ Site, laundry and premises, research 
laundry,” but now as ‘ Research laboratories, experimental laundry, site and 
premises.” It seems to have been assumed until recently that the association 
or rather the hereditament occupied by the association, was exempt from 
rating, but towards the end of 1946 a question was raised which led to a decision 
of the assessment committee that the hereditament should be inserted in the 


valuation list at £436 gross. The association a ] : 
who held that : Pppealed to quarter sessions 


purpose for which the association was instituted, or the said heredit i 
in particular the tuition of students, was incidental to the aad ious ae si 
and that the association ought not to be assessed or rat i 

i ed and was not liable 
to pay rates on the said hereditament by reason of s. 1 of the Scientific Societies 
Act, 1843 (the other requirements of the section having been complied with 
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so far as we are concerned). A Case was stated for the opinion of this court, 
and the whole question for our decision is whether, on the facts as found by 
quarter sessions, the association is entitled to the relief claimed. 

Section 1 of the Act of 1843, in so far as material, provides that : 


_ No person ... shall be assessed or rated... or liable to pay ... rates... 
in respect of any land, houses, or buildings . . . belonging to any society instituted for 
purposes of science, literature, or the fine arts exclusively . ... and occupied by it 


for the transaction of its business, and for carrying into effect its purposes . . . 


In looking for the purposes for which an association of this kind was instituted, 
one naturally turns first to the memorandum: of association. TucKER, J., in 
School of Oriental and African Studies v. Westminster City Rating Authority (4) 
( [1940] 2 All E.R. 542), pointed out that the court was entitled to look, not 
only at the precise words of the charter, but also at all the surrounding circum- 
stances and the history connected with the institution of the school. Of course, 
the memorandum of association might be drawn in wider terms than necessary, 
but, unless there is any suggestion of that kind, it is probably the best guide 
to the purposes for which a company was formed or an association such as this 
was instituted. It cannot be questioned that the primary objects for which this 
association was established were to promote research and other scientific work 
in connection with the laundry and cleaning trades or industries. That appears 
in the forefront of the objects clause in the memorandum. On the other hand, 
the objects extend far beyond that. Towards the end of the clause there are 
the words : 

. . . and to encourage and improve the education of persons who are engaged, or 
are likely to be engaged, in the said industries. 


That would appear to be providing for the teaching of people engaged in industry, 
or likely to be so engaged. Later, there is included among the objects : 


. and to disseminate [information] by means of the reading of papers, delivery 
of lectures, giving of advice, the appointment of advisory officers or otherwise. 


Subsequent paragraphs of the clause are wide and would appear to verge 
on commercialism. 

It is not without interest to look at the activities of the association as set 
out in the Case. I do not propose to read them, but I may mention in passing 
that one paragraph deals with courses held by the association for potential 
entrants into the laundry industry, and another deals with visits by experts 
to the laundries of members of the association. It is said that these activities 
are incidental to the association’s scientific work. There may be something 
to be said for that in regard to the disseminating of knowledge, and, perhaps, 
though more doubtfully, in regard to the courses of instruction for those engaged, 
or about to be engaged, in the industry, but what is the position in regard to 
the item in the revenue account: “ Technical advice fees at the laboratories, 
at members’ laundries, and for government departments, £359 odd” ? I 
assume that it is covered by the memorandum. It was put'to us as the dis- 
seminating of knowledge by means of the giving of advice, the appointment 
of advisory officers, or otherwise. The brochure exhibited to the Case shows 
the nature of the services for which a charge is made. They are called ‘‘ develop- 


ment visits.”’ I quote: ae 
These services are regarded as particular to the member concerned and for t 
reason a fee of five i ag per day plus expenses 18: charged. The advantages of 
periodical visits to members’ laundries are well recognised and the special service 
outlined above has been extended to development visits which are made without 
charge by a member of the research staff who is conversant with practical laundry work. 
This section of the work has a direct appeal to owners of Jaundries, and hes proved 
to be very popular. Arrangements have been made by which each member's laundry 
will be so visited every two years. an 
This part of the association’s activities does not seem to me 40 be scientific 


research (as it was put to us) or incidental thereto, and, if it be right to say that 


ae ARE i i , it cannot be said 
the association was instituted for this purpose nm part, them 1 syRtpears 


insti ienc lausively. 
ve been instituted for the purposes of sciences exc! i 
ra oe that the association indulges in commercial ‘activities, and it 1s claimed 


iviti ithi j in the memorandum of 
hose activities are within the objects stated in 
Se tatson I recognise that the question 1s to ve determined, by ‘‘ the purposes 
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for which the association was instituted.’ Visits paid to members’ tenia 
are not for the purpose of science, but are rather of an industrial or commercia 
nature. ; ; 

I do not propose to refer to many of the authorities which were cited to us. 
I should be content to refer to the words of the statute, which are clear, and to 
say that, unless it is shown that the purposes for which this association was 
instituted are purposes of science exclusively, the association cannot claim the 
benefits of s. 1 of the Act of 1843, and I agree with the submission of counsel 
for the rating authority that it is for the association to establish this. In 
R. v. Cockburn (5) Lorp CampBELL, C.J., said (16 Q.B. 490) : 

Purposes of science are undoubtedly comprised within the scope of the institution 
thus described and explained ; but are the purposes so described and explained ex- 
clusively scientific ? We are bound to look to all the purposes for which the society 
is professedly founded, and to which, without a breach of trust, its funds may be applied. 


Those words cover this case, as does the decision. I would refer to the words B 
of Lorp Watson and Lorp MacnaGuten in Inland Revenue Comrs. v. Forrest 
(1) (15 App. Cas. 347, 348, 352). The importance of the word “ exclusively ”’ 
is emphasised by its appearance both in the preamble and in s. 1 of the Act, 
and I see no reason for not giving it its ordinary and natural meaning. In 
my opinion, this appeal should be allowed, and the decision of the assessment 
committee restored. In view of the argument addressed to us on Institution 
of Civil Engineers v. Inland Revenue Comrs. (2) I think it right to add that the C 
purposes (or activities) to which I have referred cannot be said to be merely 
incidental and subsidiary, though I doubt whether it would be of help to the 
association if it could be so described, having regard to the terms of the statute. 


BIRKETT, J.: I am of the same opinion, and for the same reasons. 
Section (1) of the Act of 1843 confers a considerable benefit on those who can 
bring themselves within its provisions. The exemption from liability to pay D 
rates is based, no doubt, on the ground that a society instituted for the purposes 
of science exclusively, as was the contention in this case, is making a contribu- 
tion to the general welfare of the whole community which justifies its exemption. 

It is quite clear, therefore, that the section must be strictly fulfilled in all its 

requirements, and a candidate for exemption must show he is plainly within 

its terms. As Lorp MacnacuteEn said in Inland Revenue Comrs. v. Forrest (1) 

(15 App. Cas. 352) : E 
The Act of 1843 was in relief of existing liability to local rates. Exemption from 

local rates involves an additional burden on a limited area. It means a tax on immediate 

neighbours, some of whom may be little better than actual paupers. A privilege so 

invidious was naturally confined within narrow limits. It was confined to societies 

established exclusively for the purposes of science, literature, or the fine arts. The 

word *‘‘ exclusively,” as Lorp CAMPBELL observes in one of the earlier cases [i.e., R. 

v. Cockburn and Others (5) } is “ anxiously introduced, both into the preamble and the F 

enactment.”’ ‘ 

A little later on (ibid., 353), LoRp MacnaGHTEN says: 


So that to bring itself within the exemption a society must have no purpose besides 
those specified in the Act, and must also, in some degree, partake of the character 
of a charitable institution. 


The preamble and the words of the section require it to be shown that the Gq 
purpose of the society, in the present case the purpose of science, is the exclusive 
burpose \without the admission of any other purpose, however laudable or 
desirable that other purpose might be. The controversial question in the 
prestit case\has been whether the purpose of the association is exclusively 
scientil;, Tt is said by the one side that the purpose is exclusively scientific 
and that any other purposes are purely incidental to the exclusive purpose, 


the research rurposea and the commercial purpose, and the commercial purpose 
is not merely “eidental, but is an independent and collateral purpose. The 
documents of MMortanée, at least of major importance, in the case are three 
in number. The Roamorandum of association, the brochure, and the syllabus 
of instructions for St.dents, all of which were exhibited to this Case. Those 
have already been dea. with in the judgments which have been delivered 
and IT need not refer to t.em 11 detail, or, indeed, further. It seems to me to 
be quite clear that one ot the Furposes of the association is to give advice, 
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assistance, instruction and training to members of the laundry trade in order 
to make the members commercially more efficient. This is no doubt a most 
excellent thing to do, but it is quite impossible, in my judgment, to say that 
a society that does this as a specific purpose is at the same time a society 
“imstituted for the purposes of science exclusively.” I think the activities 
that I have mentioned are a separate and independent purpose of the society. 
I agree in the judgments already delivered and would allow this appeal. 
Appeal allowed with cosis. 
Solicitors : Leonard Worden, Town Clerk, Hendon (for the rating authority) ; 
Callingham, Griffith & Bate (for the assdciation). 
[Reported by F. A. Amtss, Esq., Barrister-at-Law.] 


HARDING v. PRICE. 


[Krye’s Bencow Division (Lord Goddard, C.J., Humphreys and Singleton, 
JJ.), January 14, 30, 1948.] 


Street and Aerial Traffic—Accident—F ailure to report—Driver ignorant of accident 
—-Road Traffic Act, 1930 (c. 43), s. 22 (2). 

The trailer of a vehicle known as a mechanical horse, while being driven 
along a road, collided with a stationary car and damaged it. Owing to 
the noise made by the vehicle the driver was unaware that the accident 
had happened and so he did not report it to a police station or to a police 
constable as required by s. 22 (2) of the Road Traffic Act, 1930. 

Hep: the driver was not guilty of an offence under the sub-section. 


[As To THE Dury To Report a Roap Accipent, seo HALSBURY, Hailsham 
Edn., Vol. 31, pp. 675-676; and ror CaszEs, see DIGEST SUPP. 
For THE Roap Trarric Act, 1930, s. 22 (2), se HALSBURY’S STATUTES, 
Vol. 23, p. 627.] 
Cases referred to : 
(1) R. v. Banks, (1794), 1 Esp. 143. 
(2) Fowler v. Padget, (1798), 7 Term Rep. 509; 4 Digest 12, 10. 
(3) Sherras v. De Rauzen, [1895] 1 Q.B. 918; 64 L.J.M.C. 218; 72 L.T. 839; 59 
J.P. 440; 14 Digest 38, 80. ; 
(4) Brend v. Wood, (1946), 175 L.T. 306; 110 J.P. 317; Digest Supp. 
(5) Nichols v. Hail, (1873), L.R. 8 C.P. 322; 4? Tid. M.Co LObe, 28s. 4ioceoe 
J.P. 424; 14 Digest 35, 59. : 
(6) R. v. Sleep, (1861), Le. and Ca. 44; 30 L.J.M.C. 170; 4 L.T. 525; 25 J.P. 
532; 7 Jur. N.S. 979; 14 Digest 32, 33. 
(7) Heame v. Garton, (1859), 2 KE. & E. 66; 28 Tat O77 216433) LAOS 256:; 
23 J.P. 693; 14 Digest 36, 69. # 
8) Pearks, Gunston & Tee, Lid. v. Ward, Hemnen v. Southern Counties Dairies Co., 
[1902] 2 K.B. 1; 71 L.J.K.B. 656 ; 87 L.T. 51; 66 J.P. 774; 14 Digest 
40, 102. ; . 
(9) Gundy v. Le Cocg, (1884), 13 Q.B.D. 207; 53 L.J.M.C. 125; 51 L.T. 265 
48 J.P. 599; 30 Digest 86, 667. 


Case Starep by Swansea justices. Pe 

An information was preferred by the respondent, a police inspector, under 
the Road Traffic Act, 1930, s. 22, against the appellant, charging him with 
failing to report a road accident at a police station or to a police constable as 
soon as reasonably practicable and in any case within 24 hours of its occurring, 
the respondent being the driver of a motor lorry owing to the presence of which 
on the road the accident occurred causing damage to another vehicle. The 
information was heard on Aug. 18, 1947, when the court found the appellant 
guilty and fined him 20s. and ordered him to pay 12s. 6d. costs. The ek 
allowed his appeal. The facts appear 1n the judgment of Lorp Gopparp, C.J. 


Collard for the appellant. 


Lloyd-Jones for the respondent. Gurcadvewull: 
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Jan. 30. The following judgments were read. 


LORD GODDARD, C.J. : From the facts found by the justices it appears 
that the appellant was driving a vehicle known as a mechanical horse to which 
a large trailer was attached. The trailer collided in some .way, probably by 
brushing against it, with a stationary car, which was damaged, and the justices 
found that the reason the appellant did not report the matter was that he did. 
not know that an accident had happened. In view of this finding it was sub- 
mitted that the appellant was entitled to be acquitted, but the justices held that, 
having regard to s. 22 (2) of the Road, Traffic Act, 1930, the omission of any 
reference to intent or guilty knowledge therein, the greater precision of modern 
statutes, and the public evil of the offence disclosed in the information when 
compared with the smallness of the penalty prescribed by law therefor, the 
legislature did not intend guilty knowledge or mens rea to be essential to the 
offence. A question of this nature, no doubt, presents difficulties to a bench 
of lay magistrates, and that this court, after hearing a more extensive argument 
and a more copious citation of authority than was probably addressed to the 
court below, has come to a different conclusion is no reflection on the careful 
consideration the justices gave to the case or the clear and concise reasons 
they gave for their decision. 

For the prosecution it was and is contended that an absolute duty to report 
has been imposed by the statute, and that, in consequence, a person must drive 
so carefully that he must know if an accident has happened, or, at least, that it is 
no defence to prove that he did not. In support of this it is pointed out that, 
in the corresponding section of the Motor Car Act, 1903, repealed and replaced 
by the section of the Act of 1930 which we are now considering, it was provided 
that, if any person knowingly acted in contravention of the section he should be 
guilty of an offence, while in the present sub-section the word ‘ knowingly ” 
is omitted. This, however, is by no means conclusive, for it has been pointed 
out in more than one case that the effect of omitting such words as “* knowingly ” 
or ‘“‘ wilfully’? may be only to alter the burden of proof: see, for instance, 
per Lorp Kenyon in R. v. Banks (1) and Fowler v. Padget (2), and per Day, J., 
in Sherras v. De Ruizen (3). While, therefore, under the Act of 1903 it was 
necessary for the prosecution to prove that the defendant knew of the accident, 
it is now no longer necessary to prove knowledge, but it does not follow that the 
defendant may not prove lack of knowledge as a defence. The general rule 
applicable to criminal cases is actus non facit reum nist mens sit rea, and I venture 
to repeat what I said in Brend v. Wood (4) (175 L.T. 307) : 


It is of the utmost importance for the protection of the liberty of the subject that 
a@ court should always bear in mind that, unless a statute, either clearly or by 
necessary implication, rules out mens rea as a constituent part of a crime, the court 
should not find a man guilty of an offence against the criminal law unless he has a 
guilty mind. 


In these days when offences are multiplied by various regulations and orders 
to an extent which makes it difficult for the most law-abiding subjects in some 
way or at some time to avoid offending against the law, it is more important 
than ever to adhere to this principle. The presumption is always liable to be 
displaced either by the words of the statute or by the subject-matter with 
which it deals: per R. S. Wricut, J., in Sherras v. De Rutzen (3), where, in a 
judgment, characteristic of his wide and accurate knowledge of case law, he 
classified the various exceptions that are to be found to this rule. Among 
other cases which he cited, and of which it must be assumed the court approved, 
was Nichols v. Hall (5), and, in my opinion, that case, a decision of the Court 
of Common Pleas, is really decisive of the present. The defendant in that 
case was charged with failing to give notice to a police constable that some 
animals of his were infected with a contagious disease, contrary to an order 
made under the Contagious Diseases (Animals) Act, 1869. It was found that 
the defendant did not know that the animals were infected, and the court held 


ae meee ee that he could not be convicted. Keating, J., said (L.R. 8 


I cannot understand how, on any reasonable construction of these words, it can 


be said that a man can neglect to give notice with all practi i 
cticabl 
knowledge of the fact of which he is to give notice. * Spec eae 
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If, apart from authority, one seeks to find a principle applicable to this ma 
it may be thus stated. If a statute are an Shara prohibition aaa 
the doing of some act, as a general rule mens rea is not a constituent of the 
offence, but there is all the difference between prohibiting an act and imposing 
a duty to do something on the happening of a certain event. Unless a man 
knows that the event has happened, how can he carry out the duty imposed ? 
If the duty be to report, he cannot report something of which he has no know- 
ledge. That is the ratio decidendi of Nichols v. Hall (5), and, in my opinion, 
it is applicable to and decisive of the present case. Any other view would lead 
to calling on a man to do the impossible. 

I should, however, add that the authorities show that, even where the statute 
imposes what is apparently an absolute prohibition, an absence of guilty know- 
ledge may in some cases be a defence ; Sherras v. De Rutzen (3) is one instanee, 
R. v. Sleep (6) and Hearne v. Garton (7) are others. Such cases depend on the 
wording and purpose of the particular statute, and it is unnecessary to consider 
them in detail. 

In deciding whether mens rea is excluded as a necessary constituent of a 
crime, it is, in my opinion, always necessary to consider whether the offence 
consists in doing a prohibited act or in failing to perform a duty which only 
arises if a particular state of affairs exists. It must not be thought that this 
decision provides an easy defence to motorists who fail to report an accident. 
The number of cases in which a motor car driver is ignorant that he has been 
involved in an accident must be small. Where he, in fact, has no knowledge, it 
may well be, though I do not mean it was so in the present case, that the appro- 
priate charge would be driving without proper care and attention. The appeal 
will be allowed with costs, and the conviction is quashed. 


HUMPHREYS, J. : I agree in the result proposed. The conclusion to 
which I have arrived is that the offence created by s. 22 (2) of the Road Traffic 
Act, 1930, falls within the general rule that absence of that knowledge or state 
of mind known to lawyers as mens rea affords a defence to a criminal charge. 
Much has been written and said on the subject and the cases are numerous 
and not always easy to reconcile, but it is well-established law that there are 
many exceptions to the rule. In the absence of any such words as ‘ permit,” 
“ suffer,” or “‘ knowingly’ from the statement of the offence, knowledge is 
prima facie not a necessary ingredient of the offence, and to decide whether 
the offence created in the particular case allows of the/operation of the general 
rule referred to it is necessary to consider both the language and the object 
of the Act in question. The class of offence with which we are here concerned 
is not, of course, what may be called major crimes, but that type of breach of 
the requirements of a statute often referred to as quasi-criminal offences: see 
Pearks Gunston & Tee, Lid. v. Ward {8) in the judgment of CHANNELL, J. An 
illuminating judgment of STEPHEN, J., is to be found in Cundy v. Le Cocq (9), 
which established one great class of exceptions to the rule in those cases where 
the statute contains an absolute prohibition against the doing of some act 
and ignorance of the true facts, even if founded on reasonable grounds, 
affords no defence, though it may obviously be relevant on the question of 

nalty. 
a ie not think much assistance is to be derived from an examination of 
decisions on different language in other statutes, but, confining myself to the 
statute in question here, I find many instances of offences created to which the 
absence of mens rea or knowledge of the true facts would, in my judgment, 
afford no answer. I would instance s. 3, the use on the road of a vehicle not 
complying with regulations as to construction, ete. ; 8. 4, driving without holding 
a licence ; 8. 9, a person under 17 years of age driving a motor car ; 8. 10, driving 
at a speed exceeding the maximum permitted ; s. 14, driving on a footway ; 
sg. 15, driving while under the influence of drink ; and there are many others. 
Coming to s. 22 there is a marked, difference of language. I think there is, 
however, an absolute duty to stop imposed by sub-s. (1), and an absolute duty 
to report to the police in the circumstances envisaged, in sub-s. (2), if, in fact, 
there has been an accident causing damage. 

In my opinion, therefore, there was In the present case a prima jane case 
against the appellant which he was rightly called on to answer. e seems 
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to have persuaded the justices that the contraption which he was driving made 
such a noise that he was unaware of the extensive damage which he hed, in 
fact, caused to the stationary cur passed by him on his near side. Heis entitled 
to the benefit of that finding, and on it he is morally guiltless. On the whole, 
I do not think the protection of the public, which is the object of the statute, 
or the language of the section itself requires that there should be a conviction 
in spite of the absence of mens rea. His offence was an omission to do his duty 
rather than the doing of a prohibited act. I have arrived at this conclusion 
without giving any effect to the alteration in the law in 1930 effected by the 
omission of the word ‘“‘ knowingly’ from s. 22 which otherwise replaces s. 
6 of the Motor Car Act, 1903. The effect of the change, in my view, was to 
remove the offence from the category of those involving scienter and to render 
it one not requiring any proof of knowledge, leaving untouched the question 
whether proof of absence of knowledge on the part of the defendant affords 
in law a defence. ca 


SINGLETON, J.: The appellant, the driver of a motor lorry, was con- 
victed under s. 22 of the Road Traffic Act, 1930, of failing to report an accident 
whereby damage was caused to another vehicle, which occurred owing to the 
presence on the road of the vehicle which the appellant was driving. The 
justices find that the appellant did not know that an accident had occurred 
and they give reasons for that finding. In such circumstances I do not think 
that there ought to be a conviction. During the argument I was impressed 
by the fact that the word “‘ knowingly ”’ does not appear in s. 22, whereas in a 
somewhat similar section of the Motor Car Act, 1903 (s. 6) an offence was com- 
mitted if a person ‘‘ knowingly acts in contravention of this section.’”’ On 
consideration I feel that it is right to adopt the words of Day, J., in Sherras 
v. De Rutzen (3) ( [1895] 1 Q.B. 921) as applicable, and that the only effect is 
to shift the burden of proof. Under the 1903 Act it was necessary for the 
prosecution to prove knowledge; under the 1930 Act they are not required 
to do so. In the same case R. 8S. Wricut, J., having instanced certain classes 
of exceptions from the general rule, added (ibid., 922) : 


But, except in such cases as these, there must in general be guilty knowledge on 
the pert of the defendant, or of someone whom he has put in his place to act for him 
. in order to constitute an offence. 


The justices have found that there was no guilty knowledge on the part of the 
appellant. He did not know that there had been an accident. We are not 
dealing with a prohibited act, but with the case of a man who is called on to 
do something, namely, to report an accident. How can he do that if he does 
not know that an accident has happened? There are two possible ways of 
construing s. 22, and, in my view, the court ought not to adopt one which would 
mean that @ person is called on to do the impossible or suffer conviction if 
he fails to do it when there is another equally reasonable construction which 
avoids that position arising. Iam of opinion that the appeal should be allowed, 
and the conviction quashed. 

Appeal allowed with costs. 

Solicitors: Mills, Lockyer & Co., agents for William Jones, Davies & Penri 
Williams, Swansea (for the appellant) ; Kenneth Brown, Baker, Baker, agents 
for 7. B. Bowen, town clerk, Swansea (for the respondent). 


[Reported by F. A. Amizs, Esq., Barrister-at-Law.] 
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Re BROCKBANK (deceased), WARD v. BATES. 
[CHaNnoERY Drvision (Vaisey, J.), January 23, 27, 1948.] 

ieee ~— ae gong of new trustees—Concurrence of continuing 
—Kefusal to concur—En part 
rehsa adss1935 (6. 19) 2. be “eta by beneficiaries of concurrence— 
A testator, who died in 1926, by his will and the codicil thereto appointed 
B. and K. to be his executors and trustees and directed them in the events 
which happened to pay the income of his residuary estate to his wife for 
her life or until her remarriage and thereafter to hold the residue for his 
five children in equal shares absolutely. There was no express power 
of appointing new trustees. By a deed dated Dec. 20, 1940, K. retired 
from the trusteeship and W. was appointed in his place. W. wished to 
retire from the trusts, and the beneficiaries unanimously desired that a 
bank be appointed as sole trustee in the place of W. and B. B. refused 
to concur in making the appointment. In an application by the bene- 
ficiaries and W. for an order directing B. to concur or, alternatively, appoint- 

ing the bank to be sole trustee. 
HeEtp: the beneficiaries could not control the exercise of the power 
of appointing new trustees conferred on a continuing trustee by the Trustee 

Act, 1925, s. 36 (1) (6), and, therefore, no order would be made. 

[As TO APPOINTMENT OF NEW TRUSTEES UNDER STATUTE, see HALSBURY, Hail- 
sham Edn., Vol. 33, pp. 171-176, paras. 296-307 ; and ror CasxEs, see DIGEST, Vol. ° 
43, pp. 680-682, Nos. 1106-1123.] 

Cases referred to: 
(1) Re Gadd, Eastwood v. Clark, (1883), 23 Ch.D. 134; 52 L.J.Ch. 396; 48 L.T. 
395 ; 31 W.R. 417; 43 Digest 674, 1041. 
(2) Re Higginbottom, [1892] 3 Ch. 132; 62 L.J.Ch. 74; 67 L.T. 190; 3 R. 23; 
43 Digest 681, 1109. 

ADJOURNED Summons for an order directing a trustee to concur with his 
co-trustee in appointing a trust corporation to be sole trustee of a will, or, 
alternatively, for an order appointing the corporation to be sole trustee. The 
order was refused. The facts appear in the judgment. 


Geoffrey Cross for the plaintiffs (the co-trustee and the beneficiaries). 
D. B. Buckley for the defendant (the other trustee). 


VAISEY, J.: The testator, Joseph Robert Brockbank, made his will 
on Sept. 7, 1923, and thereby appointed his wife, Eleanor Brockbank, and the 
defendant, Alfred Bates, who is a solicitor, as the executors and trustees thereof. 
The trusts of the testator’s residuary estate are, in the events which have 
happened, for the payment of the income to Mrs. Eleanor Brockbank until 
her death or remarriage and thereafter to hold the residue for his five children 
in equal shares absolutely. The will contains a power enabling a professional 
trustee to charge for his services. By a codicil, dated Jan. 26, 1926, the testator 
revoked the appointment of the said Eleanor Brockbank as executrix and 
trustee, and appointed his son-in-law, Robert Clifton Knight, as executor 
and trustee in her place. Neither the will nor the codicil contain any express 
power of appointing new trustees, and such power is, therefore, exercisable 
under the Trustee Act, 1925, s. 36, by the surviving or continuing trustee. 
The testator died on Feb. 4, 1926, and his will was proved by the defendant 
and Robert Clifton Knight. 

By a deed, dated Dec. 20, 1940, Robert Clifton Knight retired from the trustee- 
ship and Edgar Ernest Ward was appointed a new trustee of the will in his 
place to act with the defendant. The plaintiffs in this summons are the said 
Edgar Ernest Ward, the testator’s widow, who is now 83 years of age, and all 
the five children, while the defendant is Alfred Bates, the other trustee. 
It has been stated that the plaintiff, Ward, desires to retire, but the case is not 
put forward as one in which two trustees have failed to agree on the appointment 
of a successor to one of them. It has been urged throughout that the defendant 
has no right even to be consulted in the matter. The summons asks that the 
defendant be directed to concur with the plaintiff, Ward, in appointing Lloyds 
Bank, Ltd., to be sole trustee of the will in their place, and to transfer the trust 
property to Lloyds Bank, Ltd., on the other plaintiffs (the widow and children) 
agreeing to allow it to make its usual charges, or, alternatively, the court is 


288 [Fes. 21, 1948] ALL ENGLAND LAW REPORTS (Vol. 1 


ked to appoint the said bank to be sole trustee of the will. The only other 
relicf deeentig that provision should be made for the costs of the application, 
and, if and so far as is necessary, the trusts should be carried into execution 
by the court. ia ; 

“The two alternative grounds of relief are sought to be justified by the following 
argument. It is said that where all the beneficiaries concur, they may force 
a trustee to retire or compel his removal, and they can direct trustees who 
have the power to nominate their successors to appoint as such successors 
such person or persons or corporation as may be indicated by the beneficiaries, 
and it is suggested that they, the trustees, have no option but to comply. ii 
do not follow this. The power of nominating a new trustee is a discretionary 
power, and, in my opinion, it can no longer exist as such if it has become one 
the exercise of which can be dictated by others. It is said that the beneficiaries 
could direct the trustees to transfer the trust property either to themselves 
absolutely or to any other person or persons or corporation upon trusts identical 
with or corresponding to the trusts of the testator’s will. I agree, provided 
that the trustees are adequately protected against any possible claim for future 
death duties and are fully indemnified as regards their costs, charges and 
expenses. The result of such a transaction (that is to say a transaction which 
involves the repetition of the former trusts), however, would be to establish 
a new settlement, with (as it seems to me) two consequences which would be 
to the disadvantage of the beneficiaries. First, it would probably attract an 
ad valorem stamp duty, and, secondly, the benefit of the exemption from estate 
duty given by the Finance Act, 1894, s. 5 (2), and the Finance Act, 1914, s. 14 (a), 
on the death of the widow as a surviving spouse would be lost. It seems to 
me that the beneficiaries must choose between two alternatives. Either they 
must keep the trusts of the will on foot, in which case those trusts must 
continue to be executed by trustees duly appointed either pursuant to the 
original instrument or pursuant to the powers under the Trustee Act, 1925, 
s. 36, and not by trustees arbitrarily selected by themselves, or they must, 
by mutual agreement, extinguish and put an end to the trusts, with the conse- 
quences which I have just indicated. 

The claim of the beneficiaries to control the exercise of the defendant’s 
fiduciary power of making an appointment of a trustee is, in my judgment, 
untenable. The court itself regards such a power as deserving of the greatest 
respect and as one with which it will not interfere, as is shown by Re Gadd (1), 
of which it will suffice if I read the headnote (23 Ch.D. 134) : 


A decree for the administration of the trusts of a will directed “‘ that some proper 
person be appointed” a trustee of the will in the place of a deceased trustee. The 
power of appointing new trustees was given by the will to the surviving trustee, who 
was the defendant. The plaintiff took out a summons to have A.B. appointed trustee, 
and the defendant a summons to have C.D. appointed. The summonses were adjourned 
into court, and Bacon, V.-C., appointed the nominee of the plaintiff. Held, on appeal, 
that the decree did not take away from the defendant the power of appointing new 
trustees, though after decree he could only exercise it subject to the supervision of the 
court ; that if he nominated a fit and proper person such person must be appointed, 
and the court would not appoint some one else on the ground that such other person 
was in the opinion of the court more eligible, and that if he nominated a person whom 
the court did not approve the court would not itself make the choice, but would call 


on him to make a fresh nomination :—Held, therefore, that the appointment of A.B. 
must be discharged. 


This point is emphasised in Re Higginbottom (2), of which I will also read 
the headnote ( [1892] 3 Ch. 132) : 


The court has no jurisdiction, under the Trustee Acts, to appoint new trustees of a 
will against the wishes of an existing sole trustee desirous of exercising his statutory 
power of appointing new trustees under s. 31 of the Conveyancing and Law of Property 
Act, 1881, [which corresponds with s. 36 of the Trustee Act, 1925] even though the 


application to the court is made by a majority of the beneficiaries, and the existing 
trustee has himself no beneficial interest. 


KeExeEwicu, J., in his judgment, says (tbid., 135.) 


The non-interference by the court with the legal power of appointment of 
trustees is established by several cases. ea Ppo — 


He cites Re Gadd (1) and other authorities. 


Ch.D.] Re BROCKBANK (deceased) (Vatsey, J.) 289 


If the court, as a matter of practice and principle, refuses to interfere with 
the legal power to appoint new trustees, it is, in my judgment, a fortiori true 
that the beneficiaries cannot do so. As I have said, they can put an end to the 
trust if they like. Nobody doubts that, but they are not entitled to arrogate 
to themselves a power of which the court itself disclaims possession and to 
change trustees whenever they think fit at their whim or fancy. It seems to 
follow from counsel’s argument for the plaintiffs that, whenever beneficiaries 
choose to say that they do not like their trustee, they can order him to retire 
and appoint anyone they like to succeed him. That seems to show a complete 
disregard of the true position. So long as the trust subsists, it must be executed 
by persons duly, properly, and regularly appointed to the office. No doubt, 
m many cases trustees would gladly exercise their powers of appointment so 
as to accord with the wishes of their beneficiaries, whether unanimous or not, 
but here the defendant was approached in a manner which was the very reverse 
of conciliatory. He was, not asked, but told, to do what the beneficiaries 
wanted, and, though I need not refer to the correspondence in detail, it was, 
in my judgment, couched in terms which were both peremptory and provocative 
and he was threatened with an application for the payment of costs- by himself 
personally. No case whatever is made out for depriving the defendant of his 
statutory power and still less is any case made out for removing him from 
the trusteeship, as asked by the originating summons. The summons 
does not ask in the alternative that Bates should remain as trustee with the 
nominee of the plaintiffs ; it asks that he should be displaced in favour of another 
sole trustee. Although it has been.suggested at the Bar that the plaintiffs did 
not really mean to procure the removal of the defendant from the trusteeship, 
but meant only to procure the appointment of the bank as trustee with him, 
that is in flat contradiction of what I find in the originating summons. 

I make no order on the summons except to direct the costs of all parties 
to be taxed, as between solicitor and client, and to be paid out of the residue 
of the estate. I reserve general liberty to apply. 

Order accordingly. 

Solicitors: Burton Yeates & Hart, agents for Johnson d& Co., Birmingham 
(for the plaintiffs) ; Hiscott, Troughton & Page, agents for Bannister, Bates & 
Son, Morecambe and Heysham (for the defendant). 

[Reported by R. D. H. Ossorne, Esq., Barrister-at-Law.] 


R. v. SOANES. 


[CourT or CrimmnaL AppEaL (Lord Goddard, C.J., Humphreys and 
Birkett, JJ.), February 2, 1948.] 


Criminal Law—Trial—Plea—Plea of guilty of lesser offence—Acceptance—Duty 
of prosecutor. 

Where nothing appears on the depositions which can be said to reduce 
@ crime from the more serious offence charged to some lesser offence 
for which a verdict may be returned, it is the duty of counsel for the Crown 
to present the offence charged in the indictment and to leave it to the 
jury, if they see fit in the exercise of their prerogative, to find the lesser 
verdict. 

A day or two after her discharge from hospital where, after a normal 
confinement, she had given birth to a child, the prisoner killed the child 
and threw it into a canal. There was nothing to suggest that she was not 
in possession of all her faculties. At her trial for murder, her counsel 
informed the judge that she was willing to plead guilty to the lesser offence 
of infanticide, and counsel for the Crown expressed his willingness to accept 
that plea. The judge, however, refused to accept the plea on the ground 
that there was no indication on the depositions that the circumstances 
existed which must exist before a verdict of infanticide can be returned. 
The jury returned a verdict of infanticide :— 

HELD: the judge was right in insisting on the prisoner being tried for 


murder. 


* 
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[As TO PLEA AND VERDICT OF Guitry oF LESSER OFFENCE, see HALSBU RY, 
Hailsham Edn., Vol. 9, pp. 155, 175, paras. 213, 254; and For Cases. sce DIGEST, 
Vol. 14, pp. 317-324, Nos. 3330-3397.] 

APprLiIcATIoNn for leave to appeal against sentence. 

The applicant, Dorothy Clara Soanes, was convicted before SINGLETON, J., at 
Hertford Assizes of infanticide. Her application was now refused. The 
facts appear in the judgment of the court delivered by Lorp Gopparp, C.J. 

No counsel appeared. 


LORD GODDARD, C.J.: The applicant was charged with the murder 
of her infant child, but was convicted of infanticide only, and SINGLETON, Al Pe 
sentenced her to three years’ penal servitude. 

The case was of a very grave character, and, if the jury had returned a verdict 
of murder, it would not have been possible for this court to substitute a verdict 
of infanticide. After a normal confinement, the applicant gave birth to the 
child in hospital, where she stayed for 24 days. She is 25 years of age, and has 
already had two illegitimate children. She worked as a nurse at a home for 
blind babies. The evidence shows that when she was discharged from hospital, 
having had the advantage of staying there much longer than patients stay as a 
rule, she was perfectly normal. Indeed, from first to last there is nothing to 
suggest that she was otherwise than normal and in possession of all her faculties. 
Not more than two days after her discharge from the hospital, and probably 
on the day afterwards, she killed the child by fracturing its skull in two places 
and then throwing it into a canal. She does not deny that she killed it. It is 
impossible to say that the learned judge was not fully justified in passing a 
substantial sentence of imprisonment on a woman who thus, with, apparently, 
no excuse, deliberately killed her child. In fact, he was bound to do so. The 
jury, in the exercise of their undoubted, prerogative, refused to find the applicant 
guilty of murder and returned a verdict of infanticide although it is difficult 
to see on what evidence they could find that the balance of the applicant’s mind 
was disturbed at the time as the result of her confinement. 

The important part of the case is this. The learned judge has expressed the 
hope that this court may state their view on what happened here and what 
ought to happen in similar cases. When the applicant had been given in charge 
of the jury, her counsel informed the judge that she was willing to plead guilty 
to infanticide, and counsel for the Crown expressed his willingness to accept 
that plea. The judge refused to accept it, and said that the charge was one of 
murder and that charge must be tried, although, of course, it would be for 
the jury to say whether the verdict should be guilty of murder or guilty of infan- 
ticide. The judge’s reason for refusing to accept a plea of infanticide was 
that he could find no indication on the depositions that the circumstances 
existed which must exist before a verdict of infanticide, as distinct from one 
of murder, can be returned. While it is impossible to lay down a hard and fast 
rule in any class of case as to when a plea for a lesser offence should be accepted 
by counsel for the Crown—and it must always be in the discretion of the 
judge whether he will accept it—in the opinion of the court, where nothing 
appears on the depositions which can be said to reduce the crime from the more 
serious offence charged to some lesser offence for which, under statute, a verdict 
may be returned, the duty of counsel for the Crown would be to present the 
offence charged in the indictment, leaving it as a matter for the jury, if they 
sec fit in the exercise of their undoubted prerogative, to find the lesser verdict. 
In this caso we think that the learned judge was not only right, but, indeed, 
bound, to insist on the applicant being tried for murder. There was nothing 
disclosed on the depositions which would have justified a reduction of the 
charge from murder to infanticide, and, accordingly, this application is refused. 

Application refused. 
[Reported by R. Henpry Wuite, Esq., Barrister-at-Law.] 


_ 
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ROBINSON v. TAYLOR. 


, 
(KrNe’s BEenon Division (Humphreys, Singleton and Birkett, JJ.), January 
21, 22, 1948.] 
cog and Rating—Rateable occupation—Liability for rates—Dwelling-house— 
wner occupier removed to mental institution—Order of master in lunacy 
authorising wife to occupy house rent free on payment of rates—Wife not part 
to order, but continuing to occupy house with knowledge thereof. ‘ 

A The owner and occupier of a house became insane in 1944 and was 
Saahy sas mn Serie SOT apageanen but his wife continued to reside in the 
“8 tits a » ive0, & master in lunacy made an order appointing 

wunty pubhe assistance officer receiver of the husband’s estate and 
declaring (inter alia) that the wife should be allowed, the use and occupation, 
rent free, of the house and furniture, but that she was to pay the rates and 

B erg out of her own money. The order was made without notice to the 
wife and she objected to some of its terms, but continued to live in the 
house. In the rate for the year ending Mar. 31, 1947, the husband was 
rated as the occupier of the house, but on Apr. 15, 1947, the rating authority 
amended the rate by adding the wife as joint occupier with the husband, 
and in the rate made on Apr. 28, 1947, for the year ending Mar. 31, 1948, 
the husband and wife were rated as joint occupiers :— 

C HELD : although the order of 2 master in lunacy was not binding 
on the wife, since she was no part. co it, her occupation of the dwelling- 
house after the date of the order must be regarded, as rateable occupation, 
because she continued to occupy the house in the knowledge that the 
husband was not in occupation and was not to be treated as in occupation. 

[As To RaTEABLE Occupation, see HALSBURY, Hailsham Edn., Vol. 27, pp. 351- 
353, para. 782; and For CasEs, see DIGEST, Vol. 38, pp. 426, 427, Nos. 10-26. 
As TO AMENDMENT OF THE RATE, see HALSBURY, Hailsham Edn., Vol. 27, pp. 
512, 513, para. 952.] 
Cases referred to : 
(1) Borwick v. Southwark Corpn., [1909] 1 K.B. 78; 78 L.J.K.B. 121; 99 L.T. 841 ; 
73 J.P. 38; 38 Digest 426, 16. 
(2) Westminster Corpn. v. Southern Ry. Co., Railway Assessment Authority & Smith 
& Son, Ltd., Westminster Corpn., & Kent Valuation Committee v. Southern 
E Ry. Co., Railway Assessment Authority & Pullman Car Co., Ltd., [1936] 
2 All E.R. 322; [1936] A.C. 511; 105 L.J.K.B. 537; 80 Sol. Jo. 671; 34 
L.G.R. 313; 24 Ry. & Can. Tr. Cas. 189, sub nom., Re Southern Ry. Co.’s 
Appeals, 155 L.T. 33; 109 J.P. 327; Digest Supp. 
(3) R. v. Melladew, [1907] 1 K.B. 192; 76 L.J.K.B. 262; 96 L.T. 189; 71 J.P. 
125; 38 Digest 426, 75. 
(4) Allan v. Liverpool, Inman v. Kirkdale, (1874), L.R. 9 Q.B. 180; 43 L.J.M.C. 
69; 30 L.T. 93; 38 J.P. 261; 38 Digest 445, 155. 

F Case Starep by Lincoln (Parts of Lindsey) justices. 

On Apr. 29, 1946, the rating authority for the borough of Scunthorpe made 

a rate for the year ending Mar. 31, 1947, and thereby rated the respondent’s 
husband as the occupier of a dwelling-house owned by him. On Apr. 15, 1947, 
they amended the rate by inserting the name of the respondent as joint occupier 
with her husband, and on Apr. 28, 1947, in a rate for the year ending Mar. 31, 
G 1948, they rated the respondent and her husband as joint occupiers of the house. 
The husband had, been removed to a mental institution in 1944, but the respon- 
dent had continued to reside in the house. An order of a master in lunacy 
was made on Apr. 3, 1946, by which the respondent was allowed the use and 
occupation of the house rent free, but was to pay the rates out of her own money. 
The respondent was not a party to the order and had objected to some of its 
terms, but she continued to live in the house. The rating authority applied 

H for payment of the rates due, and, on the respondent’s failure to pay them, 

@ complaint was preferred against her by the appellant on behalf of the rating 
authority that she, being duly rated and assessed in respect of £18 12s. 2d. 
rates for the years ending Mar. 31, 1947, and Mar. 31, 1948, had not paid such 
gum or any part thereof. The justices dismissed the complaint on Oct. 1, 1947. 
The appellant appealed and the Divisional Court now allowed the appeal. The 


facts appear in the judgment of Humpueeys, J. 


Squibb for the appellant. 
E. K. Lane for the respondent, Mrs. Taylor. 
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HUMPHREYS, J.: This is a Case stated by justices of the peace in and 
for the Parts of Lindsey in the county of Lincoln, and it raises the question 
whether the respondent, a married woman, whose husband is a certified lunatic, 
is liable to pay the rates of the premises where she is living. _The justices dis- 
missed the summons for rates issued for the rating authority. Mr. Taylor, 
the husband of the respondent, was for years the rated occupier of the dwelling- 
house, No. 77, Cole Street, Scunthorpe, of which he also was the owner in fee. 
He lived there with his wife, the present respondent. In 1944 Mr. Taylor 
became insane, was certified as such, and was removed to a mental institution 
where he has remained to the present time. From 1944 to April, 1946, the 
respondent continued to reside in her husband’s house and used, his furniture, 
apparently without objection by anyone. On Apr. 3, 1946, a master in lunacy 
made an order in the matter of Mr. Taylor. The order recites that Mr. Matthews, 
public assistance officer to the county council of Lincoln, Parts of Lindsey, 
be appointed receiver of the estate of the lunatic, and it gives him directions 
as to the payment by him of certain sums of money and authorises the receipt 
by him of money payable to or given to Mr. Taylor. It also purports, by 
para. 5, to declare as follows : ' 

Annie Taylor, the wife of the patient, is to be allowed the use and occupation rent 
free of the patient’s freehold house known as 77, Cole Street, Scunthorpe, Lincolnshire, 
and the use of the patient’s furniture and household effects therein, but she is out of 
her own money to pay the mortgage repayments, rates, and taxes (including repairs) in 
respect of the said house and she is to keep the house and furniture and effects fully 
insured. 


The Case finds that no notice was given to the respondent that any such order 
was proposed to be made, and she was not heard in objection, and there is 
no doubt that she would have objected to the terms of that order if she had known 
of it. In the view of the justices, the order has no effect so far as the respondent’s 
position is concerned and cannot be effective against her as she had no notice 
of it when it was proposed to be made and has continually objected to some of 
its terms. Originally, the rate book contained only the name of Mr. Taylor, 
but on Apr. 15, 1947, the rate for the year ending Mar. 31, 1947, was amended 
by the rating authority. In my opinion, there was power to amend it 
pursuant to the Rating and Valuation Act, 1925, s. 5 (1)—so as to make the 
husband and wife the joint occupiers of the dwelling-house. On Apr. 28, 1947, 
a rate was made for the year ended Mar. 31, 1948, and that rate was assessed, 
on Mr. Taylor and his wife, the respondent, ‘“‘as joint occupiers’ of the 
dwelling-house. Application was duly made for a sum of money due as rates, 
but it was not paid. A summons was, therefore, taken out against the 
respondent, applying for a distress warrant, but the summons was dismissed 
by the justices. 

It was contended for the rating authority that the husband and wife were 
joint occupiers of the dwelling-house, and, therefore, ‘“ that the respondent 
was properly rated in respect thereof as one of two joint occupiers.’ If it is 
correct that they are joint rateable occupiers of the premises, each of them is 
liable for the whole rate. Therefore, if the respondent is properly described 
as jointly liable with her husband, she is liable to pay this rate. It is further 
contended that the wife of a lunatic residing in her husband’s house is not in 
the position of a caretaker or other servant. There is no doubt that the respon- 
dent was in occupation, and had been in occupation ever since 1944, of the house 
which was her husband’s house. She had been living in it long before that, 
but had not been in rateable occupation until her husband was taken away. 
Since then she had continued to be in actual physical occupation of the premises, 
in whatever capacity one may describe that occupation. It was argued that, 
as she was the actual occupier of the premises, she must be the properly rateable 
occupier, unless she were found to be in a different position, for some reason or 
other, from any other person, male or female, who might be found to be occupying 
the premises. The fact that she is the wife of the owner can make no difference 
in this case (it was said) unless she is occupying these premises in the capacity 
of. the occupier’s wife. It is not contended that there is power—and it has 
never been the practice in rating—to make the wife responsible for the rates 
where the husband is himself the rated occupier, and, therefore, responsible 
for the rates, but it is said here that, from 1944, the respondent was living in the 


D 
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house no longer, as she had been before that date, as the wife of the owner 
and occupier, but was there in the same capacity as any other person would 
have been if he had been living there jointly with the owner, as his lodger or 
in any other capacity, up to the time of the owner’s departure. Such a person, 
if he continued to occupy, would have become in course of time—not necessarily 
at once, but as soon as it was found that he was permanently in occupation 
of the premises—liable to pay the rates, and he would have been properly 
described as the rated occupier if he were so rated. On behalf of the respondent 
it was contended that she was not in rateable occupation of this dwelling- 
house and that the person in rateable occupation was her husband through 
his receiver. Both before the justices and here, counsel for the respondent 
admitted, which is manifest, that somebody must be responsible for the rates, 
since the premises are occupied and the rates are properly levied on somebody 
in respect of that hereditament. He maintained that the respondent’s husband 
is responsible, and, if he is not responsible because of his mental condition, 
the receiver of his estate must be taken to be responsible. 

This argument raises a question as to the position of the receiver of the 
estate of a lunatic. We have had no argument as to the legal position of such 
a person, but I am clearly of opinion that, under such an order as was made 
here, the receiver does not become responsible to pay sums of money except 
those he is authorised to pay by the order. No doubt, if a lunatic had a large 
estate, the receiver would be ordered to pay all outgoings necessary to keep 
up the property, but, if there is no estate, the receiver is not required to make 
payments out of his own pocket. It is to be observed that the receiver is the 
public assistance officer to the appropriate county council, and, therefore, we may 
assume that the estate of Mr. Taylor was negligible in amount. The next 
contention of the respondent is that she was in occupation as the wife of Mr. 
Taylor, and was in no different position from that of a caretaker or other servant 
residing in his master’s house. Whether the respondent was in occupation 
is entirely a question of fact, as was observed by Bicuam, J., in Borwick v. 
Southwark Corpn. (1), where he says ( [1909] 1 K.B. 84): 


Cases of this kind depend much more on fact than on law. Whether a man 
“ occupies ” or not is in each case a question of intention to be ascertained with refer- 
ence to the particular circumstances, and if there are facts which one way or the other 
can reasonably support the conclusion at which the justices arrive, I do not think 
this court should interfere with that conclusion. It is a finding of fact. 


But BicHam, J., did not say—and, indeed, in my opinion, it would be im- 
possible to say—that the question whether a person, who is found as a fact 
to be in occupation, is in rateable occupation, is not a question of law. In 
my opinion, this question is clearly one of law. I think it useful to refer to a 
few observations made by Lorp RussELL or KILLOWEN on this matter in 
Westminster Corpn. v. Southern Ry. Co. (2). That case deals with very different 
questions from those that arise in the present appeal, but Lorp RUSSELL OF 
KILLowEN said ( [1936] 2 All E.R. 326): 


In the next place I would make a few general observations upon rateable occupation. 
Subject to special enactments, people are rated as occupiers of land, land being under- 
stood as including not only the surface of the earth but all strata above or below. 
The occupier, not the land, is rateable ; but, the occupier is rateable in respect of the 
land which he occupies. Occupation, however, is not synonymous with legal possession : 
the owner of an empty house has the legal possession, but he is not in rateable occupa- 
tion. Rateable occupation, however, must include actual possession, and it must 
have some degree of permanence : & mere temporary holding of land will not constitute 


rateable occupation. 


It was for that reason that I observed and emphasised, that the respondent 
had been living in these premises from 1944, when her husband was removed 
to the institution, certainly until 1947, and, there was, therefore, a con- 
siderable degree of permanence about that occupation. Lorp RUSSELL OF 
KILLOWEN went on to say (ibid.): “ Where there is no rival claimant to the 
occupancy, no difficulty can arise . . .’ I think that means, not sp there 
rust be someone who wishes to put forward a rival claim, but that no difficulty 
can arise where there is no other person who can be put forward as being the 


person to be rated. Lorp RUSSELL continued : 
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: in certain cases there may be @ rival occupancy in some person who, to some 

See have occupancy rahta over the premises. The question in every — 
case must be one of fact, viz., whose position in relation to occupation is are * 
and whose position in relation to occupation is subordinate ; but, in my nt he 
question must be considered and answered in regard to the position and rights o Fea 
parties in the premises in question, and in regard to the purpose of the occupa 
of those premises. 
Counsel for the appellant has rightly conceded that the order of the master 
in lunacy can have no effect on the respondent’s legal position and cannot 
make her liable to pay rates if she is not otherwise liable to pay them, since 
the master had no power to order her to do so. Quite apart from the terms 
of tho order, however, the conclusion at which I have arrived is that the respon- 
dent’s position is precisely the same as would be that of any other person who 
is found to be, for a period of, at least, two years, in sole occupation of a dwelling- 
house and there is no one else who can be said to be in occupation, and, there- 
fore, she is the occupier. It is the occupier of a dwelling-house who is properly 
rated as the occupicr of that dwelling-house. I think that the contentions 
which prevailed before the justices wrongly prevailed, and that there is no 
justification for our holding that the rates in question ought to be paid by 
Mr. Taylor, and certainly no justification for holding that the receiver of his 
estate, whose rights and duties are strictly controlled by the terms of the order 
and do not include such a matter as this, is responsible for their payment. 
Somebody must be responsible for the rates, and I think it should be the respon- 
dent, who has the advantage of the occupation of the house and the use of the 
furniture. For these reasons, therefore, I would allow this appeal. 


SINGLETON, J.: I am of the same opinion. Everyone knows that the 
occupier is the person to be rated. The difficulty frequently arises of deter- 
mining who is the occupier. That is largely a question of fact. The difficulty 
was appreciated in this case by the rating authority who amended the rate on 
Apr. 15, 1947, and thereafter the names of both the husband and wife appear 
in the book as joint occupiers of this dwelling-house. The justices have expressed 
the opinion that the contentions of the respondent were correct. One of those 
contentions was that the respondent was not in rateable occupation of the 
dwellmg-house. The matter is dealt with shortly, and, if I may say so, accurately, 
in RypE on Ratna, 8th ed., pp. 14-16. The passage ends in this way : 

The rule may, perhaps, be expressed by saying that to constitute a person the 
“ occupier ”’ of land, he must have “ a de facto possession, that is to say, actual physical 
prehension of the particular portion of the soil, to the substantial exclusion of all 
other persons from participating in the enjoyment of it.” 


On the facts found in this case, the husband was certified in 1944 and removed 
toa mental institution. The house belonged to him and the respondent remained 
in the house. On Apr. 3, 1946, an order was made by the master in lunacy 
dealing with these premises. That order, it is rightly said, is not binding on 
the wife, because she was no party to it, but it does seem to me to have 
some bearing on this matter. The submission of counsel for the appellant 
is that, from the time that the husband was certified, the respondent was in 
rateable occupation. He does not rely on the order of Apr. 3, 1946, though 
he says that it is an element to be borne in mind. I think his submission is 
right. The respondent, at least from the date of the order of Apr. 3, 1946, 
was well aware of the position. It is right to say that the respondent objected 
to certain parts of that order, but she has not objected to living in the house. 
She has lived there before and since the order was made. I take the view 
that the terms of the order appointing the receiver ought to be regarded as 
something in the nature of a disclaimer of any occupation by the husband 
immediately before the order, if there were any such occupation. The respon- 
dent remained in the house and has been in physical possession of it since 1944. 
The material time for us to consider is Apr. 28, 1947, the date on which the rate 
for the year ending Mar. 31, 1948, was made. Tho respondent then was in 
physical possession. She remained in possession under the order of the master 
in Funacy. In R&. v. Melladew (3) Coxtins, M.R., in dealing with the question 
of rateable occupation, said ( [1907] 1 K.B. 201) : 


It is, I think, clear from a comparison of many authorities that the intention of the 
alleged occupier in respect to the hereditament is a governing factor in determining 
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the question whether rateable occupancy has been established. For instance, the 
physical presence, actual or constructive, of the alleged occupant upon the heredita- 
ment may be consistent with the position of licensee or lodger as well as with that 
of 8n occupier in the sense required to establish rateability. ‘In order to ascertain 
this,” says Bracxsurn, J. [L.R. 9 Q.B. 192] in Allan v. Liverpool, Inman v. Kirkdale 
(4), “ we must see what was the intention of the parties.” 

Applying that passage to this case, let us sce what was the intention of the parties, 
or, in the words of Lorp Russet or KILLowEN in the Westminster case (2), 
let us see whether or not there was any rival occupancy in some person who to 
some extent might have occupancy rights over the premises. I am clear in 
my mind that, from the date of the order of tho master in lunacy there was 
no rival claimant inanysense. Indeed, there had not been before that. Further- 
more, I think it was the intention of the respondent to remain in occupation 
after that order was made and after she knew, from para. 5 of the order, that. 
the husband was not in occupation and was not to be treated as being in occu- 
pation. It seems to me that the justices should, on these facts, have arrived 
at the conclusion that the respondent was in rateable occupation, and I agree 
that the appeal ought to be allowed. 


BIRKETT, J.: I am of the same opinion. At first sight it appeared 
that this case was somewhat complicated because of the rather tragic cireum- 
stances which surround it, but I think ultimately the question to be determined 
is one of some simplicity. It really comes to this : What, in fact, was the nature 
of the occupation of the respondent in respect of which it is alleged that she is 
liable to rates ? On one view, she is not liable, inasmuch as she occupies the 
position of a mere servant or agent or caretaker, and the real responsibility 
for the rates lies elsewhere. On the other view, the occupation is of such a 
nature that it makes the liability to rates consequent on it. The second, I think, 
is the true view. 

All the other matters relating to tho power of the rating authority to make 
the requisite amendment, the power of the master, and the limitations on the 
powers ‘of the master have been so fully dealt with that I need add nothing 
save to say that I concur in the judgments already delivered. 

Appeal allowed, with costs. Case remitted to the justices with the opinion of 
the court thereon. 

Solicitors: Sharpe, Pritchard & Co., agents for W. P. Errington, Town Clerk, 
Scunthorpe (for the appellant) ; and for William Bains, Brigg and Scunthorpe 
(for the respondent). 

' [Reported by F. A. Amrzs, Esq., Barrister-at-Law.] 


LOWENTHAL AND OTHERS v. ATTORNEY-GENERAL. 


[Cuancery Division (Romer, J.), January 28, 29, 1948.] 

Aliens—Enemy alien—Deprivation of nationality by decree of enemy state— 
Recognition of statelessness—Patents—Extension—*‘ Subject of a foreign state ”’ 
—Patents and Designs Acts, 1907 to 1946, s. 18 (6). 

The personal plaintiffs were Jews of German origin who left Germany 
in 1933 and 1934 owing to the political situation and came to England 
where they received permission permanently to reside. In 1933 they 
promoted the formation of the plaintiff company in which they held all 
the issued share capital equally. In 1941, by a decree of the German 
government, both were deprived of their status and rights as German 
nationals. In 1944, the company applied by summons under the Patents and 
Designs Acts, 1907 to 1946, s. 18, for an order extending a patent owned by it. 
Section 18 as amended provides: ‘‘(6) Where, by reason of hostilities 
between His Majesty and any foreign state, the patentee as such has suffered 
loss or damage . . . an application under this section may be made by 
originating summons . . . and the court in considering its decision may 
have regard solely to the loss or damage so suffered by the patentee : 
Provided that this sub-section shall not apply if the patentee is a subject 
of such foreign state as aforesaid, or is a company the business whereof 
is managed or controlled by such subjects or is carried. on wholly or mainly 
for the benefit or on behalf of such subjects, notwithstanding that the 
company may be registered within His Majesty’s dominions. 
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Hretp: a change of status in its nationals brought about by decrée 
of a foreign enemy state in wartime was one which the courts would not 
recognise, and, therefore, the personal plaintiffs remained ‘‘ subject(s) of 
such foreign state ’’ within the proviso to s. 18 (6). : 

R. v. Home Secretary, Ex p. L. ( [1945] K.B. 7), applied. 

As to RIGHTS, ETC., OF ALIEN ENEMIES, see HALSBURY, Hailsham Edn., Vol. 1, 
mS 455-462, paras. 771-780 ; and For Cases, see DIGEST, Vol. 2, pp. 147-154, Nos. 
203-249. ] 

Cases referred to: 
(1) R. v. Home Secretary, Ex p. L., [1945] K.B..7; 114 L.K.J.B. 229; Digest Supp. 
(2) R. v- Lynch, [1903] 1 K.B. 444; 72 L.J.K.B. 167; 88 L.T. 26; 67 J.P. 41; 


2 Digest 191, 533. 
(3) R. v. Knockaloe Camp (Commandant), Ex p. Forman, (1917), 87 L.J.K.B. 43; 


117 L.T. 627; 82J.P.41; 2 Digest 198, 563. 
(4) R. v. Vine Street Police Station Superintendent, Ex p. Liebmann, [1916] 1 K.B. 
268; 85 L.J.K.B. 210; 113 L.T. 971; 80 J.P. 49; 2 Digest 141, 162. 
Action for declarations that since Nov. 25, 1941, ( the date of a German decree) 
the personal plaintiffs had been stateless persons, and, as regards the plaintiff 
company, that since that date it had not been a company the business of which 
was managed, controlled, or carried on wholly or mainly for the benefit 
of subjects of a foreign state between which and His Majesty hostilities 
existed. The declarations were refused. The facts appear in the judgment. 


Sir Valentine Holmes, K.C., and James Mould for the plaintiffs. 
The Attorney-General (Sir Hartley Shawcross, K.C.) and Danckwerts for the 
defendant. 


ROMER, J.: This action is brought by Julius Lowenthal and Alex Weiss- 
berger and a company called Colibri Lighters, Ltd., a company in which all the 
issued shares are held by the personal plaintiffs. It is brought against the 
ATTORNEY-GENERAL to obtain from this court declarations that the individual 
plaintiffs and the plaintiff company have, since Nov. 25, 1941, so far as the 
individual plaintiffs are concerned, been stateless persons, and, so far as the 
plaintiff company is concerned, has not since the same date been a company 
the business of which is managed, controlled, or carried on wholly or mainly 
for the benefit of subjects of a foreign state between which and His Majesty 
hostilities exist or existed. The true object of the action is to obtain a declara- 
tion which will enable the plaintiffs to proceed with an application, which the 
plaintiff company made by summons on Apr. 28, 1944, under s. 18 of the Patents 
and Designs Acts, 1907 to 1946, to obtain extension of a patent which belongs 
to the plaintiff company. 

The facts are not in dispute. The statement of claim alleges that the plaintiff, 
Julius Lowenthal, was born at Hosbach, Bavaria, on Dec. 3, 1892. Both his 
parents were of the Jewish faith, and he himself has been throughout his life 
and still is of the Jewish faith. On May 7, 1933, he came to England from 
Germany, bringing with him his wife and two sons. He left Germany as the 
result of political conditions then prevailing in that country, and came to 
England with the intention of residing permanently here. On Oct. 26, 1937, 
the British Home Office granted to him a permit permanently to reside in England. 
In December, 1938, he lodged at the Home Office an application for naturaliza- 
tion as a British subject, and he is now a naturalized British subject, the certi- 
ficate having been granted on May 4, 1946. He resides in England. The 
plaintiff, Alex Weissberger, was born at Frankfurt-am-Main, in Germany, 
on Oct. 30, 1902. Both his parents were of the Jewish faith, and he himself 
has been throughout his life and still is of the Jewish faith. In August, 1934, 
he came to England from Switzerland, whither he had gone from Germany 
as the result of political conditions there. He brought with him from Switzer- 
land his wife and child, intending to reside permanently in this country, and 
purchased a house at Edgware, where his family now reside. He also was 
granted a permit to reside in England. In August, 1939, he lodged with 
the Home Office an application for naturalization, and that application was 
granted on July 24, 1946. He served in the army during the war and he resides 
at Edgware. In 1933 both the individual plaintiffs promoted the formation 
of the plaintiff company. The company was incorporated on June 2, 1933 
with a nominal capital of £1,000, which has since been increased to £10,000 
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divided into 10,000 shares of £1 each. The whole of the capital issued by the 
company is held by the two individual plaintiffs equally. 

On Nov. 25, 1941, there was enacted by the German government a decree 
which provided : 

(1) A Jew who has his ordinary residence outside Germany cannot be a German national. 

There is an ordinary residence outside Germany if a Jew is staying in a foreign country 
under such circumstances which show that there he is staying not only temporarily. 
(2) A Jew is losing German nationality (a) If he has his ordinary residence in a foreign 
country at the date of this order coming into force. (b) If, after that date he takes his 
ordinary residence in a foreign country then at such time when he transfers his ordinary 
residence into a foreign country. 
Further provisions are directed to the expropriation of the property of Jews 
who lose their German nationality. The statement of claim goes on to say that 
the decree was never revoked or altered by the German government down to 
the date of the surrender of that government to the United Nations, and the 
Swiss Legation in London, acting as the power protecting the interest of German 
nationals in England, refused, on instructions from the German government, 
to deal with matters of former German nationals of Jewish faith residing in 
England. By reason of the decree of the German government of Nov. 25, 1941, 
both the individual plaintiffs ceased, under German law, to be of German 
nationality for all purposes, and no rights as German nationals whatsoever 
remained to them thereafter. No law enacted by the German government 
since the said date has in any way altered the position of the individual plaintiffs 
as hereinbefore mentioned. The defence virtually admits the relevant allega- 
tions in the statement of claim, but, so far as the permit to land in England 
is concerned, the facts appear to be that permits were granted subject to a time 
condition which later was cancelled. 

On Apr. 28, 1944, the plaintiff company applied by summons under s. 18 
of the Patents and Designs Acts, for an order extending a patent which 
belonged to them. An objection emerged in the course of the hearing, founded 
upon s. 18 (6) which provides : 

Where, by reason of hostilities between His Majesty and any foreign state, the 
patentee as such has suffered loss or damage (including loss of opportunity of dealing 
in or developing his invention owing to his having been engaged in work of national 
importance connected with such hostilities) an application under this section may be 
made by originating summons instead of by petition, and the court in considering 
its decision may have regard solely to the loss or damage so suffered by the patentee : 
Provided that this sub-section shall not apply if the patentee is a subject of such 
foreign state as aforesaid, or is a company the business whereof is managed or controlled 
by such subjects or is carried on wholly or mainly for the benefit or on behalf of such 
subjects, notwithstanding that the company may be registered within His Majesty’s 
dominions. 

The submissions made before me by the plaintiffs were, first, that our courts 
recognise the status of statelessness ; secondly, that the question of nationality 
of a foreigner must be determined by the municipal law of the country to which 
he belongs or is alleged to belong; and, thirdly, that, by the decree of ‘1941, 
the individual plaintiffs, by the municipal law of Germany, ceased to be nationals 
of Germany and became stateless. It was said that, as a result of those three 
propositions, if they are established, the individual plaintiffs and the plaintiff 
company ceased to be subject to the disqualification imposed by s. 18 (6) of the 
Patents and Designs Acts, 1907 to 1946. The ATTORNEY-GENERAL conceded, and, 
indeed, it is well established by authority, that our courts do recognize the 
status of statelessness, and he further conceded that, as from. Nov. 25, 1941, 
the individual plaintiffs did, as a matter of German municipal law, lose their 
German nationality. He also admits that the German municipal law recognises 
the status of statelessness. His submission was, jn substance, that it stare be 
contrary to public policy to recognise the power of a foreign state eG ieve 
its nationals in time of war from disabilities attaching to them here under ie! 
law, and he contended that the plaintiffs must still be recognised, mine a e 
same position, for the purpose of disabilities imposed by our law, as 1 ' the pence 
had never been passed. He says that it would be inconsistent in time ‘ hit: 
to regard a person as subject to some disabilities, but not to oe an. igi 
all the disqualifications or disabilities remain, it being for es arliame 
this country alone to remove them if it thinks proper so to do. 
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It seems to me that, so far as this court at all events is concerned, the matter 
is concluded against the plaintiffs by a judgment of the Divisional Court on this 
very same decree in R. v. Home Secretary, Hx p. L. (1). The headnote of that 
case is ( [1945] K.B. 7): 

The courts of this country will not in time of war recognize any change of nationality 
brought about by a decree of an enemy state, which purports to turn any of its subjects 
into a stateless person or a subject of a neutral state. Therefore an alien enemy, 
who in consequence of such decree has become a stateless person, still retains, in law, 
his enemy status, and if interned in this country cannot move for a writ of habeas 


corpus. 
The facts are stated as follows (tbid., 8): 


The applicants were at one time Austrian nationals, but became German nationals 
in consequence of a German decree of July 3, 1938, the effect of which was recognized 
by His Majesty’s Government, and therefore, when war broke out they became enemy 
aliens as subjects of Germany. In the course df the war, in 1941, a decree [which was 
the decree in question in the present case] was made in Germany under which a Jew 
who had his ordinary residence outside Germany could not be a German national ; 
and a Jew was regarded as having his ordinary residence outside Germany if he sojourned 
outside Germany in circumstances which made it clear that his sojourn there was not 
merely transitory. The decree went on to provide that a Jew lost German nationality 
on the coming into force of the decree if on that date he had his ordinary residence 
outside Germany. The applicants, who were Jews within the meaning of the decree, 
left Austria to go to France in 1938, and they remained in France until 1941, when 
they were minded to go to South America. They went by a ship which sailed to 
South America via the Port-of-Spain in Trinidad. When the ship reached the Port- 
of-Spain an order of detention, the lawfulness of which was disputed by the applicants, 
was made in respect of them and they were brought to the United Kingdom, where 
they had since been interned. In these circumstances they applied for a writ of 
habeas corpus, on the ground that the order for their detention was not lawfully made. 
The point, however, was raised whether as alien enemies it was not open to them to 
make this application, or whether owing to the German decree of 1941 they had ceased 
to be alien enemies. 


It appears from a note to the report that the case was heard in camera and was 
reported with the leave of the court, the facts being taken from the judgment. 
It was submitted to me that the report was not altogether satisfactory, that the 
case was not very fully reported and that some of the observations in it were 
obiter. The main judgment was delivered by Lorp CatLprEcoTE, C.J., and it 
was concurred in by the other two members of the court, HUMPHREYS and 
WROTTESLEY, JJ. Lorp CaLpEcoTsE, C.J.’s judgment is (ibid.) : 


It is conceded that the applicants were enemy aliens when the war broke out, and 
it is not disputed by counsel for the applicants that an interned enemy alien is not in a 
position to apply for a writ of habeas corpus. If effect must be given to the German 
decree, so as to deprive these people of their German nationality and to make them 
stateless, they would, of course, no longer be enemy aliens and they would not come 
under the disabilities which fall on enemy aliens. The point that arises is one which 
for reasons which are not far to seek, has never been made the subject of express 
decision. Reference, however, may be made to R. v. Lynch (2) where a man was charged 
with high treason and he had sought to divest himself of his British nationality, and 
to become the subject of an enemy state. Wuxs, J.—and this is the only part of the 
judgment in that case to which I think it useful to refer—with characteristic cogency 
said ({1903] 1 K.B. 459): “ It is sufficient for me to say that throughout the argument 
I have never been able to comprehend how an act of treason could give any sort of 
rights, or could exempt a person from criminal responsibility for subsequent acts 
of treason. If Mr. Shee’s argument were sound, an army m‘ght, if each member of 
it were individually to accept letters of naturalization. from whe enemy, desert in the 
hour of battle without rendering any of its members liable tc. the penalties of treason.” 
The facts in Lynch’s case (2) were the converse of the facts in this case, but it illustrates 
the necessity for caution in treating of changes of nationality. In R. v. Knockaloe 
Camp (Commandant) | (3), Avory, J., said (87 L.J.K.B. 46), referring to Liebmann’s 
case (4): “The applicant was born in Germany in 1868, lived there until 1889, when 
he came to England, where he stayed until 1915. In 1890 he obtained a document 
purporting to discharge him from German nationality, but he took no steps to natur- 
alize himself in this country. He protested against his internment on the ground that 
he had ceased to be of German nationality. His application for exemption from 
internment was refused, and he was therefore placed in the same position as was the 
present applicant when his exemption was cancelled. Both the judges in the Divisional 
Court expressly held that Liebmann was an alien enemy, and was therefore not entitled 
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to apply for & writ of habeas corpus. That decision has been approved by the Court 
of Appeal.” I read that not because the authority is needed, it being conceded that 
an enemy alien is not in a position to apply for a writ of habeas corpus, but to illustrate 
the proposition which Mr. Brown, on behalf of the applicants, asks us to accept. It 
is that an enemy alien can throw off his disability by relying on a German law which 
in time of war, purported to change his status from that of an enemy alien to that of a 
stateless person. My reply is that such changes of nationality are not recognised 
for very obvious reasons. If such changes were to be permitted in time of war enemy 
agents might acquire facilities which could be used in 2 way very much to the prejudice 
of this country. It was pointed out in Liebmann’s case (4) that war is waged nowadays 
not merely by armies in the field, but by agents in the heart of the enemy 
country, and to recognize changes of nationality in time of war, which might operate 
to the prejudice of this country, is to do something which, even if it is necessary to 
put it on the grounds of public policy, ought not to be done. I have, therefore, no 
hesitation in saying that the change of nationality relied upon by the applicants as 
entitling them to make this application is one which these courts will not recognize. 
That being so it is not necessary to go into the circumstances which have been detailed 
to us as to the detention of the applicants at the Port-of-Spain in Trinidad. Whatever 
may be the rights or the wrongs of the question that has been raised, there is an impedi- 
ment at the very outset of the applicants’ motion, namely, that they being enemy 
aliens, and retaining their status of enemy aliens notwithstanding the German decree, 


ae oad in a position to apply for a writ. I think, therefore, that the motion should be 
refused. 


The case of the personal plaintiffs before me is founded on the contention 
that, whereas before the date of the decree of 1941 they were admittedly German 
nationals, that decree stripped them of that nationality and rendered them 
stateless, in which case it could not be said of them thereafter that they were 
subject to the disabilities imposed by s. 18 (6) of the Patents and Designs Acts. 
It seems to me that that was substantially the case of the applicants in Ez p. 
L. (1). They, too, had formerly been German nationals and had been interned 
as such. Their claim to freedom was advanced on the view that the decree 
under consideration had, by removing the nationality itself, removed the 
disabilities which that nationality entailed. The court, accordingly, had to 
enquire whether the decree had removed the disabilities under which they 
suffered, namely, restrictions on their freedom, by destroying the nationality 
which had attracted them. The result of the enquiry was negative, for the 
reasons which were stated by Lorp Catpscote, C.J. I am unable to regard 
any of the observations in his judgment as obiter. Even if they were, I should 
not be justified in departing from them unless, which is far from being the 
case, I were convinced of their inaccuracy. I, accordingly, propose to apply 
the observations of the Lorp CuIEF JUSTICE in that case, and there are only 
two remarks which I should like to make. The first is that it would be a 
curious anomaly if, by reason of foreign legislation, an individual were, on 
grounds of enemy status, to be subject to some disqualifications affecting 
enemy aliens here but concurrently free from others. The second is that it is 
a reasonable conception that such disqualifications should be removed, if they 
are removed at all, by the Parliament of this country, and not by the govern- 
ment of a foreign state, and a fortiori a foreign hostile state. For these reasons 
it appears to me that I have no alternative but to dismiss the claim which the 
plaintiffs have brought founded on a change of nationality brought about 
by the decree of 1941. 

The learned ATTORNEY-GENERAL was further prepared to contend, if necessary, 
that, having: regard to the nature of the decree when regarded as a whole, it 
was of a penal character and such as would not be recognised or enforced by 
the courts of this country in so far as its operation was sought to be extended 
to this country as distinct from the country in which it originated, but, having 
regard to the views which I have formed on the other part of the case and 
which I have expressed, it becomes unnecessary for me to consider that aspect 
of the matter, and I refrain from doing so. es 

Judgment for defendant. The defendant agreed to pay the plaintiff's taxed costs. 

Solicitors: Macdonald & Stacey (for the plaintiffs) ; Treasury Solicitor 
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ome crenet) (Reported by R. D. H. OsBornr, Esq., Barrister-at-Law. | 
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Re MOON’S WILL TRUSTS. FOALE v. GILLIANS. 


(CHancery Drviston (Roxburgh, J.), January 27, 1948.] 


Charities—Charitable bequest—‘‘ Mission work ”’—Gift to named church for 
“mission work” in district—Bequest to take effect on death of life tenant— 
Church demolished and district laid waste by enemy action after death of 
testator—Date of ascertainment of practicability. 

By his will, dated July 10, 1927, a testator, who died on Aug. 27, 1928, 
directed that, after the death of his wife, his trustees should out of the 
residue of his estate pay certain legacies including ‘‘ £3,000 to the trustees 
of the Gloucester Street Wesleyan Methodist Church at Devonport on 
trust to invest the same in some government security and to apply the 
income thereof to mission work in the district served by the said 
Gloucester Street Wesleyan Methodist Church including particularly 
John street and Moon Street.’”? The widow died on Nov. 7, 1944. The 
district in which the church was situate suffered great damage by enemy 
action during the war. The church was demolished in 1941 and had not 
been rebuilt, and the houses in John Street and Moon Street had been 
destroyed or greatly damaged and most were uninhabited. There was a 
proposal on-foot that the Admiralty should take over the district under 
a scheme for the extension of Devonport Dockyard, and that proposal, 
if carried out, would render impracticable the rebuilding of the church 
and the performance of mission work in the area. 

Hep: (i) having regard to the context of the will and to the evidence 
of the “‘ mission work” carried on by the Wesleyan Methodist Church, 
the term “‘ mission work ”’ as used in the will meant “ Christian mission 
work,’’ and the gift was, therefore, charitable. 

Re How, How v. How ([1930] 1 Ch. 66; 142 L.T. 86), Re Kenny, Clode 
v. Andrews (1907) (97 L.T. 130), and Re Rees, Jones v. Evans ({1920] 2 
Ch. 59; 123 L.T. 567), applied. 

(ii) although the legacy was a future legacy, the question whether or 
not the charitable purpose lapsed for impracticability had to be ascer- 
tained at the moment when the charity trustees became absolutely 
entitled to the legacy, 7%.e., at the moment of the testator’s death, and 
not at the moment when it became payable. 

Re Slevin, Slevin v. Hepburn ([1891] 2 Ch. 236; 64 L.T. 311), applied. 


[As to Trusts FoR ReELIGIous Purposes, see HALSBURY, Hailsham Edn., 
Vol. 4, pp. 187-191, paras. 257-264; and For Cases, see DIGEST, Vol. 8, pp. 248- 
254, Nos. 74-160.] 


Cases referred to : f 
(1) Re How, How v. How, [1930] 1 Ch. 66; 99 L.J.Ch. 1; 142 L.T. 86; Digest Supp. 
(2) Re Kenny, Clode v. Andrews, (1907), 97 L.T. 130; 8 Digest 292, 702. 
(3) Re Rees, Jones v. Evans, [1920] 2 Ch. 59; 89 L.J.Ch. 382; 123 L.T. 567; 
Digest Supp. ; 


(4) Re Slevin, Slevin v. Hepburn, [1891] 2 Ch. 236; 60 L.J.Ch. 439; 64 L.T. 311; 
39 W.R. 578; 8 Digest 346, 1404. 


ADJOURNED Summons to determine whether a legacy payable after the 
death of the tenant for life to the trustees of the Gloucester Street Wesleyan 
Methodist Church, Devonport, was a valid charitable bequest or whether it 
failed or had become impracticable. RoxBureu, J., held that the gift was 
charitable, that the proper time to test the question of impracticability was 
the date of the testator’s death, and that, in the circumstances obtaining at 


that date, the charitable purpose was not impracticable. The facts appear 
in the judgment. 


fs Norman Touche for the plaintiff (the executor and trustee under the 
will). 

Charles R. Russell for the chairman of the trustees of the church. 

Hillaby for all other legatees except the church. 

Danckwerts for the Attorney-General. 


Ch.D.]} Re MOON’S WILL TRUSTS 301 


ROXBURGH, J.: The testator, William Joseph Moon, made his will 
on July 10, 1928, and died on Aug. 27, 1928. His widow, Blanche, survived 
him and died on Nov. 7, 1944. By cl. 7 of his will, the testator gave certain 


properties after the death of his wife to certain beneficiaries, and continued, 
in cl. 8: 


My trustees shall out of the then residue of my estate pay the following legacies 
namely, (a) £3,000 to the trustees of the Gloucester Street Wesleyan Methodist Church 
at Devonport aforesaid Upon trust to invest the same in some government security 
and to apply the income thereof to mission work in the district served by the said 
Gloucester Street Wesleyan Methodist Church including particularly John Street 
and Moon Street and I hereby declare that Benjamin Bartlett . . . who is one of 
the trustees of the said church shall be the responsible person to receive the income 
of the said trust fund during his life and to see to the application thereof in the 
manner hereby expressed. 


The testator gave a number of other legacies. His residuary estate will not 
be sufficient to answer all the legacies in full, and, accordingly, the present 
contest is between the trustees of the Gloucester Street Wesleyan Methodist 
Church, on the one hand, and the other legatees, on the other. 

In his affidavit the executor under the will states : 

The district in which the said Gloucester Street Wesleyan Methodist Church was 

situate has suffered great damage caused by enemy action during the war. The said 
church was completely demolished by enemy action in 1941 and has not been rebuilt. 
The buildings in John Street and Moon Street which are referred to in cl. No. 8 (a) 
of the said will have been destroyed or greatly damaged by enemy action and these 
streets which contained a very poor type of dwelling-house before the war are now 
practically uninhabited. There have been statements in the local newspapers to the 
effect that an area which includes the district in which the site of the said church 
and John Street and Moon Street are situated is to be taken over by the Admiralty 
under a scheme for the extension of Devonport dockyard. The carrying into effect 
of the said scheme would render the rebuilding of the said church and the said streets 
impracticable. The defendant, the Rev. John Lewis Gillians, is the chairman of the 
trustees of the said church. I am informed by the said defendant and believe that 
there are eighteen trustees of the said church including the said defendant and that 
the funds of the said church are administered by the said trustees who are responsible 
for any property of the said church. I am also informed by the said defendant and 
believe that the congregation of the said church was not confined to the district in 
which the said church was situate and came partly from the Stoke district which did 
not suffer so much damage by enemy action and is not included in the said scheme 
for the extension of Devonport dockyard. Benjamin Bartlett . . . died some years 
ago. 
Mr. Hodgess, an associate of the Royal Institute of British Architects, has 
sworn two affidavits. He has exhibited plans which show exactly which of 
the buildings in the relevant area were, at the date of his affidavits, which is 
now some little time past, totally destroyed or uninhabited, on the one hand, 
and occupied, on the other hand. He has also given some indication, by 
reference to a plan, of the Admiralty’s intentions in connection with the 
proposed extension of the dockyard. There seems no doubt that there is a 
proposal on foot to acquire a substantial part of the relevant area, but ee 
yet has been finally settled about its future although the evidence does show 
plainly that certain proposals, if carried out, would affect both the prospects 
of the rebuilding of the church and also those of mission work in the area. 

Counsel for the legatees other than the church has put his case on ee 
grounds. First, he says that, looking at the will in conjunction with ae 
evidence of surrounding circumstances as 1s admissible, the are ) 
the income which the testator has directed is not charitable, and, ye ore, 
is void for uncertainty. His next point 1s that, whatever may be the true 
construction of the will, I ought to Css A Seale oe bea : 

i i atters stand now and not as they stoo 
ees Amati His third point is that, considering it at the ce ape date, 
I ought to hold that the direction crane - carried out and that there is, 
ahha  oaaeepeeay ied a: arginine Eiatenher work in the context of 

There is some clue to the nature Pte ok Tyce cee tn wl 
the gift. I am referring, not 5 Dee ener tarda fee ne ey oeaaet areata 

ecisions in the f i , 8 L abana 
agg ietecre description of the mission work as ‘‘ work in the district 
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served by the said Gloucester Street Wesleyan Methodist Church.” There is 
nothing else in the will itself that throws any light on that work. I consider, 
however, that I am entitled to have regard, as surrounding circumstances, 
to some of the facts stated in the affidavit of the defendant, Mr. Gillians. 


He states : 

The normal understanding and meaning of “‘ mission work ” in the Methodist Church 
in connection with a particular church or congregation is the encouragement and 
spreading of the practice and beliefs of the Methodist Church by the holding of 
meetings and services (outdoors or indoors) in the area served by the church or from 
which the congregation of the church is normally drawn. Such meetings and services 
are held or conducted by the minister or by lay agents or by groups of church members. 
Ancillary to the mission work is commonly to be found the visiting of the sick and 
infirm and others in their private houses. Sometimes in the more extended sense 
of the phrase it is used to include activities more of the nature of social welfare, care 
of the sick, distribution of winter blankets, etc., but its primary meaning and use is 
as I have stated. Up to the year 1922 mission work based on the Gloucester Street 
Church and congregation was carried on, involving the holding of evangelistic 
meetings in the open air in the neighbourhood with a portable pulpit and harmonium. 
So far as I can find out, no such open air mission work has been carried on since 1922. 
In the Methodist Church there is no strict division into areas analogous to parishes 
and members of congregations often live some distance from the church they attend 
and do not attend the nearest Methodist church. The former members of the 
Gloucester Street Church congregation now attend various other Methodist churches. 
The future of the Gloucester Street Church neighbourhood is uncertain as appears 
from the evidence relating to the dockyard and other town planning schemes. It is 
uncertain also what will be done with the compensation money when received by 
the central Methodist authorities in respect of the destruction of the said church. 


I reject altogether that evidence in so far as that defendant seeks to tell me 
what is the normal understanding and meaning of the phrase “‘ mission work.” 
I think that, having regard to Re How (1), it is my duty to interpret those 
words. On the other hand, I admit that evidence in so far as it is a statement 
of the mission work carried on by the Methodist Church in the district or area 
in question in Devonport. There is one curious lacuna in the evidence. 
I do not think it is anywhere stated that the testator was himself a Wesleyan 
Methodist, but I propose to assume that he was, and I propose also to assume 
that he knew in general terms what missionary work—or mission work, for 
I do not think there is any real distinction between those two phrases—was 
carried out in the town in which he lived by the religious denomination of 
which he was a member. 

That being so, it appears to me that the present case is covered by authority 
which is binding on me. I must refer to three cases on this point. In 
Re Kenny (2) tho testatrix directed her trustees to pay trust moneys to M. 
[Dr. Maclean] to be applied by him ‘for such missionary object or objects at 
home, abroad, or in the colonies as he shall in his absolute discretion select.” 
WaRRINGTON, J., delivered the following judgment (97 L.T. 130) : 


It is suggested that the words of the gift are too vague, as the words “ missionary 
objects” are not necessarily confined to Christian missions. But there is a widely 
spread use of the word “ missionary ” as one engaged in the work of religious, and 
particularly Christian, missions. I think that I am entitled to consider who Dr. Maclean 
was, and that he was engaged for many years in the work of Christian missions and 
that he and his work were known to the testatrix. I think that the testatrix used 


the word ‘‘ missionary.” in its ordinary and 1 i 
Be evel cheivanioertee y popular sense, and I hold that the gift 


In Re Rees (3) the testatrix bequeathed her residury estate “ for missionary 


urposes ”’ to is j ; 
ade ‘Ve one George Jeffrys. In his Judgment, SARGANt, J., said ({1920] 


7 oe 4 — . 

agate cl phe nae missionary purposes ” is ambiguous, and may comprise objects 
are not charitable; and a gift for such purposes is liable to be void for 
uncertainty in the absence of sufficient indication that the expression refers to 
missionary work in the narrower or popular sense. But in Re Kenny (2) it was held 
that although the term “ for missionary purposes ” was in itself ambiguous, it mi ht 
be narrowed by evidence of surrounding circumstances tending to show that the 

testator used the expression in the popular sense of Christian missionary work 
dae admission of such evidence seems to me to be reasonable and sensible : and in 
ae A now peters me the evidence tendered as to the missionary work carried on 
y George Jeffrys, and the knowledge of the testatrix of that work and as to the 
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desire she had expressed to aid him in that work after her death, as she had been 


doing in her lifetime, make the case even stronger than Re Kenny (2). 


MavucHaM, J., in Re How (1) refers to Re Kenny (2) and to Re R 3 
As regards Re Kenny (2) he says ({1930] 1 Ch. 69): seine Si 


That seems to be a case in which the court was being informed that the person who 
was to administer the fund was engaged in missions and was known to the testatrix. 
* ott pet is these two cases [i.e., Re Rees (3)] . . . the evidence was thus admitted 

o show tha e testator used the words “ missiona urposes”’ in the popular 
sense of Christian missionary work. eA oes es 


Those three cases have, so far as I know, never been doubted in any court. 
It seems to me that, if I were driven to it, I should find enough in the context in 
the will now before me to show that this testator used the phase “ mission 
work ” as meaning Christian mission work, i.e., mission work such as was carried 
on by the Wesleyan Methodist Church, but the evidence of what, in fact, was 
done by the Wesleyan Methodist Church, which seems to me on the authorities to 
which I have referred to be admissible, makes that, in my judgment, abundantly 
clear, and I hold that the testator, in using the phrase ‘‘ mission work,’’ meant 
Christian mission work and that the phrase so interpreted indicates charitable 
work. Nothing, I think, can be made of the fact that the area within which 
the income is to be expended is defined by reference to ‘‘ the district served 
by the Church,” because the validity of the trust must be tested as at 
the date of the testator’s death, and at that date the church was standing 
and in active service in the Methodist cause. Therefore, I start with a gift 
which as a matter of construction is charitable. 

In approaching the question of impracticability, I have, first, to consider 
at what date I have to regard that matter, because circumstances have changed, 
as the evidence shows, very greatly since the date of the death of the testator. 
There was no difficulty in carrying out the charitable trust when the testator 
died. On the other hand, this legacy was a future legacy, and this case differs 
in that respect from Re Slevin (4), where there was an immediate legacy, 
although it had not been paid over immediately and probably, as a matter 
of business, could not have been paid over immediately. Nobody has been 
able to find any case in which this point has arisen for decision. I do not 
regard Re Slevin (4) as deciding it, because, as I have said, that was not a case 
of a future legacy, but, while it is always dangerous to use passages extracted 
from a judgment which was directed to a somewhat different state of affairs, 
I cannot help feeling that Kay, L.J., who delivered the judgment of the court 
in Re Slevin (4), expounded the principle applicable in an authoritative manner 
which indicates clearly the solution of the problem with which I am concerned. 
In Re Slevin (4) the testator gave a legacy to an orphanage, voluntarily main- 
tained by a lady at her own expense, which was in existence at the testator’s 
death, but was discontinued shortly afterwards and before his assets were 
administered, and it was held (reversing STIRLING, J.), that, on the death of 
the testator, the legacy became the property of the orphanage, and that, on 
the orphanage ceasing to exist, the property in the legacy became applicable 
by the Crown for charitable purposes. Kay, L.J., said ( [1891] 2 Ch. 240): 


The orphanage did come to an end before the legacy was paid over. In the case 
of a legacy to an individual, if he survived the testator it could not be argued that 
the legacy would fall into the residue. Even if the legatee died intestate and without 
next of kin, still the money was his, and the residuary legatee would have no right 
whatever against the Crown. So, if the legatee were a corporation which was dissolved 
after the testator’s death, the residuary legatee would have no claim. Obviously it 
can make no difference that the legatee ceased to exist immediately after the death 
of the testator. The same law must be applicable whether it was a day, or month, 
or year, or, as might well 1appen, ten years after; the legacy not having been paid 
either from delay occasioned by the administration of the estate or owing to part of 
the estate not having been got in. The legacy became the property of the legatee 
upon the death of the testator, though he might not, for some reason, obtain the 
receipt of it till long after. When once it became the absolute property of the legatee, 
that is equivalent to saying that it must be provided for; and the residue is only 
what remains after making such provision. It does not for all purposes cease to be 
part of the testator’s estate until the executors admit assets and appropriate and 
pay it over; but that is merely for their convenience and that of the estate. The 
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rights as between the particular legatee and the residue are fixed at the testator’s 
death. 
At the end of his judgment he says (ibid., 243) : 

In the present case we think that the Attorney-General must succeed, not on the 

ground that there is such a general charitable intention that the fund should be 
administered cy pres even if the charity had failed in the testator’s lifetime, but 
because, as the charity existed at the testator’s death, this legacy became the property 
of that charity, and on its ceasing to exist its property falls to be administered by 
the Crown, who will apply it, according to custom, for some analogous purpose of 
charity. 
Though I admit fully that that was a case in which the legacy had not been 
paid, not because it ought not to have been paid according to the terms of 
the disposition, but for some reason connected with the administration of the 
estate, yet I think that case is a decision that the question whether or not 
the charity or the charitable purpose lapses has to be ascertained at the moment 
when the charity trustees become absolutely entitled to the legacy, that is to 
say, at the moment of the testator’s death and not at the moment when it 
becomes payable to them, which, of course, in the case of a future legacy is a 
future time. Even if I am wrong on this point and if the proper time to test 
the question of impracticability is the date of the death of the tenant for life, 
which was the point of time at which the legacy became payable according 
to the true construction of the will, namely, Nov. 7, 1944, I am by no means 
satisfied that the charitable disposition has become impracticable. That is, 
of course, a question of evidence. I need not go through it all because, as 
I have already indicated, my view is that the future of this area is still undecided, 
and it is not possible to say at present how far the trust is practicable and 
how far impracticable. Therefore even if, as a matter of law, I ought to test 
the matter as it stood on Nov. 7, 1944, I should not be prepared as a matter 
of fact to hold that this trust was then impracticable. 

Accordingly, in my judgment, this is a valid and effective charitable 
disposition. I am absolved from the necessity of pursuing the case any further 
because counsel for one of the trustees of the church, representing all 
of them, and the ATTORNEY-GENERAL are in agreement that I should 
direct a scheme. In so doing I am not expressing any opinion on the question 
whether, if the trustees of the church had chosen to resist the ATTORNEY- 
GENERAL, they could or could not successfully have done so on the facts disclosed 
in this case. 

Declaration accordingly. Matter referred to chambers for settlement of a scheme. 
Costs out of the estate in due course of administration. 

Solicitors : Gregory, Rowcliffe & Co., agents for Pearce & Major, Plymouth 
(for the plaintiff); Law & Worssam, agents for Spear & Sons, Plymouth (for 
the first defendant, trustee of the church); Billinghurst, Wood & Pope (for 
the second defendant, representing all legatees except trustee for church) ; 
the Treasury Solicitor (for the ATTORNEY-GENERAL). 

[Reported by R. D. H. OsBorne, Esq., Barrister-at-Law.] 


NAAMLOOZE VENNOOTSCHAP BELEGGINGS COMPAGNIE 


“URANUS ” v. BANK OF ENGLAND AND OTHERS. 
[CHancERyY Division (Wynn-Parry, J.), February 3, 1948.] 
Practice—Costs—Security for costs—Order against defendant—Plaintiff and 

defendant out of jurisdiction—Plaintiff ordered to give security. 

In an action to decide the ownership of certain bearer bonds, it was dis- 
covered, by the plaintiffs, a Dutch company incorporated out of the juris- 
diction, that one of the defendants was in effect agent for a Dutchman 
and, a Dutch charity, both resident out of the jurisdiction, and on the 
plaintiff’s volition these parties were joined as defendants. The two new 
defendants applied for security for costs, which was ordered by the master 
and, thereupon the plaintiffs asked that the new defendants should also 

, ive security as being persons out of the jurisdiction. This the master 
a ordered, a appeal by the new defendants :— 
LD: it co not be accepted that, where the plaintiff 
more defendants were resident out of the jurisdiction eae seh ees 





A 
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or defendants were granted an order for securit i i 
Te § ; y of costs, it was only equit- 
able that the plaintiff should himself be given such an order, and, ri ae 
the general rule being that a defendant should not be ordered to give 
nearing in ria eboor circumstances, e.g., where he is in the position 

ainti ough having filed a counterclaim, the plaintiff’s applicati 
should have been dismissed. : spe heh 
Observations of STIRLING, J., in Re Compagnie Generale d’Eaux Minerales 

et de Bains de Mer ( [1891] 3 Ch. 451, 458), considered. 

[As to Srcurrry For Costs, see HALSBURY, Hailsham Edn., Vol. 26 
7 para. 108; and For Cases, see DIGEST, Practice, pp. 903-915, Nos. 4428. 
Case referred to : 

(1) Re Compagnie Generale d’Eaux Minerales et de Bains de Mer, [1891] 3 Ch. 451; 

60 L.J.Ch. 728; 40 W.R. 89; 43 Digest 196, 437. as 2 

PROCEDURE SUMMONS. 

The plaintiffs, a foreign company incorporated out of the jurisdiction, having 
been ordered to give security for the defendants’ costs, applied that those 
defendants, who were also resident out of the jurisdiction, should give security 
for costs. On appeal from the master, WYNN-ParRy, J., dismissed the appli- 
cation. The facts appear in the judgment. 


C. A. Settle for the plaintiff. 
J. H. A. Sparrow for the defendants. 


WYNN-PARRY, J.: The plaintiff is a foreign company incorporated out 
of the jurisdiction. The defendants are (a), the Bank of England, (6), Baring 
Bros. & Co., Ltd., (c), the Swiss Bank Corporation, and (d) and (e), @ Dutchman 
and a Dutch charitable body, both resident out of the jurisdiction. The action is 
brought by the plaintiffs to determine the ownership of a number of bearer 
bonds of 4 per cent. British Funding Loan, 1960/1990. Iam told that difficulties 
have arisen through the purchase of certain of these bonds by the two Dutch 
defendants in Amsterdam in 1940, at which date they were, under the trading 
with the enemy legislation, to be regarded as enemies. Jam also told by counsel 
that, owing to the complication which has arisen in this and, similar matters, 
a decree has been promulgated in Holland pursuant to which the bonds in suit 
are under the control of the competent Dutch court, and that in due course, 
subject to any judgment affecting the matter which may be made by this court, 
the fate of the various bonds will be decided in Holland. So it appears that the 
subject-matter of this action is not in jeopardy. 

The two Dutch defendants took out a summons asking that the plaintiffs 
be ordered to give security for costs. The master made an order directing that 
security should be given, and the correctness of that course is not disputed 
by the plaintiffs. The plaintiffs, however, then asked that the defendants 
in question should themselves be directed to give security for costs, and on that 
application also the master directed that security should be given. It is of 
that part of the master’s order that complaint is made by these two defendants. 
These defendants were brought into the action after the issue of the writ when 
it was discovered that Baring Brothers & Co., Ltd., were not themselves bene- 
ficially interested in the bonds, but were, in effect, acting as agents for the 
defendants in question. These defendants were added entirely on the volition 
of the plaintiffs, and not at their own request nor that of any of their co- 
defendants. It is admitted by counsel for the plaintiffs that, if the defendants 
had not asked for security for costs, he would not, on behalf of the plaintiffs, 
have been in a position himself to ask for security, but he argues that, as the 
defendants did, take the step of asking for security for costs, it is only equitable 
that an order should be made against them ordering them in their turn, as 
persons out of the jurisdiction, to give security for costs. I am unable to follow 
this argument. It is based on a few words in a discussion as to costs appearing 
at the end of the report of Re Compagnie Generale d’Eaux Minerales et de 
Bains de Mer (1). In that case, in which there was a motion to rectify the 
Register of Trade Marks, and, both the applicant and the respondent were resident 
out of the jurisdiction, counsel for the company said, ( [1891] 3 Ch. 458) : 
“ Before appearing we shall require security for costs.” Srrriine, J m said : 
“You are also out of the jurisdiction. Should it not be mutual?” The 
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report proceeds: ‘‘ After some further discussion the matter was ordered to 
Ae ia until the second motion day in Michaelmas sittings, the company 
submitting to the jurisdiction, and security for costs (the amount to be settled 
in chambers) to be given by both sides.”’ ; ry 
I am unable to regard that case as constituting an authority for the proposition 
which is put forward by counsel for the plaintiffs, namely, that where the 
plaintiff is resident out of the jurisdiction and one or more of the defendants 
are resident out of the jurisdiction, then notwithstanding that the plaintiff could 
not, in the first place, ask for an order for security for costs against the defen- 
dants, yet, if the defendants apply for an order for security,-1t 1s only equitable 
that the plaintiff should himself be given an order against the defendants for 
security for costs. The basic principle on which the court proceeds is perfectly 
plain. In the case of a foreign plaintiff, the order is made to give some modicum 
of protection to the defendant, whether he be resident in or out of the juris- 
diction, in case the action should fail. On the other hand, it is equally matter 
of principle that a man should not be compelled to provide security for costs 
as the price of defending himself and his rights. The cases in which the court 
has intervened to order security as against a defendant are limited to those 
where, on analysis of the position, it is found that in substance the defendant 
against whom the order is asked is in the position of a plaintiff. Such a position 
may occur where the defendant delivers a counterclaim or in cases of inter- 
pleader, but I am unable to follow the reasoning involved in counsel’s proposi- 
tion. It appears to me that to accede to it would be to extend very materially 
the rule which has hitherto been followed, by the court, which is that generally 
a defendant should not be ordered to give security for costs and that he should be 
ordered to do so only in the exceptional circumstances to which I have referred. 
Certainly I cannot regard the case to which he has directed my attention as 
being an authority in support of his proposition, and I can find no good reason 
for extending the rule to the extent which would be necessary. 
: Application dismissed with costs. 
Solicitors: H. Davis & Co. (for the plaintiff); Slaughter & May (for the 
Dutch defendants). 
[Reported by R. D. H. Ossorne, EsqQ., Barrister-at-Law.] 


SIMPER v. COOMBS. 
[Kine’s Benon Division (Denning, J.), February 2, 1948.] 


Landlord and Tenant—War damage—Short tenancy—Determination—Destruc- 
tion of premises by enemy action—No rent paid by tenant—House rebuilt 
by owner—Tenant’s right to possession—Landlord and Tenant (War Damage) 
(Amendment) Act, 1941 (c. 41), s. 1 (2). 

In July, 1944, a house, which was let on a weekly tenancy, was demolished 
by a flying bomb and the tenant went to live elsewhere. No notice to 
quit was served and no other steps were taken to determine the tenancy, 
and the tenant, in accordance with the Landlord and Tenant (War Damage) 
(Amendment) Act, 1941, s. 1 (2), paid no rent. In 1945 and 1946 the 
landlord rebuilt the house and in April, 1946, he entered into occupation 
of it himself. In an action for possession brought by the tenant :— 

HELD : the tenancy of the land, which had never been determined by a 
notice to quit, had not been determined by either the destruction of the 
premises, the provisions of the Landlord and Tenant (War Damage) 
(Amendment) Act, 1941, or the erection of the new house, and, therefore, 
the tenant was entitled to possession of the new house. 


[For THE LANDLORD AND TENANT (WaR DaMaGE) (AMENDMENT) Act, 194], s. 
1 (2) and (3), see HALSBURY’S STATUTES, Vol. 34, p. 157.] 


ACTION for possession of a house brought by the tenant against the landlord. 
The house had been demolished by a flying bomb, but later it was rebuilt by 
the landlord who went into occupation of it. DENNrNG, J., gave judgment for 
the tenant. The facts appear in the judgment. 


C. L. Henderson, K.C., and Fay for the tenant. 
Lvoyd-Jones for the landlord. 
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; os ap ee J. 3 Early in 1941 the tenant, Mrs. Simper, was bombed out 
of a house near Victoria Docks, London. She then took the tenancy of 47, 
Danson Lane, W elling, from May 10, 1941. The rent was 25s. a week, and she 
paid it regularly until July 15, 1944. The house was then struck by a flying 
bomb and was practically demolished. Mrs. Simper was injured, and she was 
taken to a rest centre and later to the North of England where she was under 
medical treatment. Eventually she returned to Welling and was accommodated 
in @ requisitioned house. Throughout this time she paid no rent for the house 
in Danson Lane, being exempted from doing so by s. 1 (2) of the Landlord and 
Tenant (War Damage) (Amendment) Act, 1941. She hoped, however, to resume 
her tenancy of the house, which the landlord had begun rebuilding in 1945, but 
she did not succeed in doing so because as soon as it was rebuilt, on Apr. 18, 
1946, the landlord himself occupied it. The tenant now brings this action 
claiming that her weekly tenancy has never been determined and that she is 
still the tenant of the premises. 

The position at common law is plain. She had a contractual tenancy, and 
that tenancy has never been determined by due notice to quit. It, therefore, 
continues in existence. The destruction of the house by a bomb did not deter- 
mine the tenancy. It is well settled that the destruction of a house does not 
by itself determine the tenancy of the land on which it stands, That was 
realised at the beginning of the recent war, and so in the Landlord and Tenant 
(War Damage) Act, 1939, there was a number of elaborate provisions dealing 
with the position when houses were damaged by enemy action, and an elaborate 
system was prescribed by the Act whereby a tenant could give a notice of 
disclaimer, which, if accepted, would mean the surrender of the lease disclaimed, 
or a notice of retention. If he gave a notice of retention, there was no rent 
payable while the house remained unfit for occupation, but he still remained 
tenant. He retained the land. The Act of 1939 did not work very well in 
regard to short tenancies because tenants of houses let at weekly rents knew 
nothing about notices of disclaimer or notices of retention, so the legislature 
intervened on their behalf and, by the Landlord and Tenant (War Damage) 
(Amendment) Act, 1941, s. 1 (2) and (3), in effect treated tenants on short 
tenancies as having given notice of retention. Those sub-sections provide that no 
rent is payable in respect of a period during which the house is unfit for occupation 
and unoccupied and that a proportionate rent is payable if the house is partly 
fit for habitation and that part is occupied by the tenant. I am quite satisfied 
that the Act does not determine the tenancy. No doubt, the landlord still 
has the contractual right to determine the tenancy, but the only power given 
by the Act to determine short tenancies is that conferred by s. 1 (6), which 
does not apply in this case. 

The result is that there has been nothing at common law to determine the 
tenancy. There has been no notice to quit. The destruction of the premises 
is not sufficient, and the Landlord and Tenant (War Damage) (Amend- 
ment) Act, 1941, does not determine the tenancy. The tenancy, therefore, 
remains in being. The fact that a new house has been erected on the site 
does not make any alteration to the legal position. The cost of the new house 
has been borne for all practical purposes by the War Damage Commission. 
It has not fallen on the landlord. That house is substantially the same as the 
old one. It is annexed to and part of the land which was let under the tenancy, 
and, therefore, it is now included in the tenancy which has never been deter- 
mined. The tenant, Mrs. Simper, is still the tenant of the premises, and, is 
entitled to possession of them. 

Judgment for possession with costs. 

Solicitors: Freshfields (for the plaintiff) ; Dehn & Lauderdale, agents for 
Dehn, Lauderdale & Weedon, Welling, Kent (for the respondent). 

[Reported by F. A. Amtzs, Esq., Barrister-at-Law.] 
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RALEIGH CYCLE CO., LTD. AND ANOTHER ». 
H. MILLER & CO., LTD. 


[House or Lorps (Lord Thankerton, Lord Simonds, Lord Normand, Fi 
Morton of Henryton, Lord MacDermott), October 14, 15, 16, 22, 23, 24, 
27, 28, 30, 1947, February 13, 1948.] j 

Patents—Infringement—Validity of patent—N ovelty dependent on antervor 
discovery—Ambiguity and obscurity in specification—I ndication of inventive 
step—Width of claim—Limitation of clam by reference to plan. sa 

The appellants discovered that, contrary to general belief, a light receiving 
only 20 electrical pulses a second and not @ minimum of 50 pulses was 
adequate for the lighting of a pedal bicycle, and, they were, therefore, 
able to produce an efficient dynamo of sufficiently light weight and small 
size to be fitted to the hub of a bicycle wheel. On Nov. 26, 1935, they 
applied for a patent and the complete specification was accepted on June 
28, 1937. The specification recited that the object of the invention was 
‘‘an improved electric generator for the hub of a eycle wheel . . . which 
gives a steady light even at slow speed but which is only driven at the same 
speed as the cycle wheels . . . The stator may be about 34 inches diameter 
and, has the same number of poles (20) as the rotary magnet.” The claims 
in the specification were inter alia for: (1) “an electric generator for a 
cycle comprising a multipolar annular permanent magnet and a wound. 
multipolar armature mounted within the hub of the cycle wheel, character- 
ised in that the multipolar permanent magnet is fixed to the wheel hub 
and that the armature is fixed to the wheel spindle . . . (5) an electric 
generator for a cycle, constructed, and arranged substantially as herein 
described, with reference to and as illustrated in the accompanying draw- 
ings.” The respondents produced an article which was the mechanical 
equivalent of the appellants’ device, and the appellants began these pro- 
ceedings in respect of an alleged infringement of their patent. 

HeEtp : (i) although the inventive step resided in the discovery which 
the appellants device embodied and not in the arrangement or construc- 
tion of the apparatus, the article was qualified to rank as a manner of new 
manufacture within the Statute of Monopolies. 

(ii) (Lonp StmonpDs and Lorp NorManp dissentientibus) notwithstanding 
that there was no clear statement in the specification of the discovery 
which was the real inventive step, the invention was sufficiently described 
therein, the description being adequate to enable one with reasonable skill 
and knowledge in the art to carry the invention into effect and a patentee 
not being bound to include in his specification a statement of the inventive 
step. 

(iii) (LORD Stmonps and Lorp NoRMAND dissentientibus) on the true 
construction of the specification, it would be clear to a skilled reader that 
the “ steady light ’ promised was obtainable with a frequency of 20 pulses 
a second and that the former minimum standard of 50 pulses was not 
required, and there was, therefore, no false representation. 

(iv) in claim 1 the word “ multipolar’? meant having not less than 4 
poles, and as the meaning was not restricted in the context to show that 
20 poles or thereabouts was intended, the claim was bad because its ambit 
was too wide. 

_(v) (Lorp Simonps and Lorp NorManp dissentientibus) claim 5 was 
limited in extent by the incorporation therein of the drawings, and was a 
good, distinct and separate claim, which the respondents had infringed. 

Hale v. Coombes (1925) (42 R.P.C. 328), applied. 

Tucker v. Wandsworth Electrical Manufacturing Co., Ltd. (1925) (42 
R.P.C. 531), distinguished. 


heh TO ae ee a FatsE SUGGESTION IN SPECIFICATION, see HALSBURY, 
ailsham +, VOL. 24, pp. 629-633, paras. 1182-1189 ; and ror C s 
Vol. 36, pp. 613-622, Nos. 780-908} ~ ; Rana 
Cases referred to : 

(1) Hale v. Coombes, (1925), 42 R.P.C. 328; 36 Digest 635, 1046. 


(2) Tucker v. Wandsworth Electrical Manufacturing Co., Ltd., (192 9 
531; 36 Digest 587, 477. facturing Co., Ltd., (1925), 42 R.P.C. 
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(3) Homaker v. Nathan (Joseph) & Co., Ltd., (1919), 36 R.P.C. 231; 36 Digest 


(4) Re Alsop’s Patent, [1906] 1 Ch. 85; 75 L.J.Ch. 134; 94 L.T. 38; 2 
, [19 . 85; 75 L.J.Ch. 134; 'T. 38; 23 R.P.O. 65; 
= = ova yy Nagy aeaipaartt a 24 R.P.C. 733; 36 Digest 648, 1213. 
re Concentration Syndicate, Lid. v. Mi ls S } 
27 R.P.C. 33; 36 Digest 614, 795. sia clam 


(6) Electric and Musical Industries, Ltd. v. Lissen, Ltd., (1938) 4 Al 
56 R.P.C. 23; Digest Supp. , Lid., (1938) 4 All E.R. 221; 


(7) British Thomson-Houston, Ltd. v. Corona Lamp Works, Lt 
49; 36 Digest 839, 3261. I torte a ies hate eg oe 


(8) + lag Lid. v. Frank Pitchford & Co., Lid., (1935), 52 R.P.C. 231; Digest 
upp. 


(9) De Havilland’s Application, (1931), 49 R.P.C. 438. 
(10) J. & S. Eyres, Lid. v. John Grundy, Ltd., (1939), 56 R.P.C. 258 ; Digest Supp. 
(11) Natural Colour Kinematograph Co., Ltd. v. Bioschemes, Lid., (1915), 32 R.P.C. 


256; affg. S.C. sub nom. Re Smith’s Patent, (1914), 31 R.P.C. 237; 
Digest 615, 804. rabies ee 


(12) Simpson v. Holliday, (1865), 5 New Rep. 340; 12 L.T. 99; subsequent proceed- 
_ings, (1866), L.R. 1 HL. 315 ; 36 Digest 615, 808. 

(13) Vidal Dyes Syndicate, Ltd. v. Read Holliday & Sons, (1912), 29 R.P.C. 245; 
36 Digest 617, 833. 


(14) Norton & Gregory, Lid. v. Jacobs, (1936), 54 R.P.C. 58; affirmed, (1937), 54 
R.P.C. 271; Digest Supp. 


(15) Hattersley (George) & Sons, Ltd. v. Hodgson (George), Ltd., (1906), 23 R.P.C. 
192; 36 Digest 640, 1100. 

(16) Turner v. Bowman, (1924), 42 R.P.C. 29; 36 Digest 560, 248. 

(17) Feptoubi ri oe Lid. v. Denston (T'.) & Son, (1925), 42 R.P.C. 284; 36 Digest 


(18) Submarine Signal Co. v. Hughes (Henry) & Son, Ltd., (1931), 49 R.P.C. 149; 
Digest Supp. 

AppraL by patentees from an order of the Court of Appeal, dated June 4, 
1946 (see 63 R.P.C. 113) affirming, on different grounds, a decision of VAISEY, 
J., made on Jan. 17, 1946, in an action for an alleged infringement of a patent 
brought by the appellants against the respondents. VaisEy, J., held the 
patent to be invalid for want of subject-matter, and the Court of Appeal, 
while finding that there was an inventive step, decided that the patent 
was invalid on the ground of “ failure of consideration ’’ in the specification. 
The House of Lords now unanimously held four of the five claims in the specifica- 
tion bad, but by a majority held the final claim to be good, and remitted the 
matter to the Chancery Division to consider what relief should be given in 
respect of the infringement. The facts appear in the opinions of Lorp SrmonDs 
Lorp Normanp, and Lorp MAcDERMOTT. 


Heald, K.C., Drewe, K.C., and Marlow for the appellants. 
Shelley, K.C., Aldous and Parmiter for the respondents. 


The House took time for consideration. 


Feb. 13. LORD THANKERTON : My Lords, I have had the privilege of 
considering the opinions about to be delivered by my noble and, learned friends, 
and I have found that the views about to be expressed by Lorp MORTON OF 
Hewxryton and Lorp MacDermorr so fully represent the views entertained 
by me that, except with regard to the validity of claim 5, as to which I will 
add some observations, I am content to express my concurrence in their views. 

A close consideration of Hale v. Coombes (1), and Tucker v. Wandsworth 
Electrical Manufacturing Co., Ltd. (2), satisfies me that there was no difference 
of principle. The decision of this House in Hale’s case (1) was before the Court 
of Appeal in T'ucker’s case (2). The claim must define the scope of the monopoly, 
but it is legitimate to incorporate as part of the claim passages from the body 
of the specification. Reading those passages into the claim, one must still find 
that it answers to the test of definition of the scope of the monopoly. For this 
purpose consideration must be had, of the particular claim in the specification 
which is before the court of construction. Decisions in other cases on other 
specifications, however, may be so closely analogous as to be of assistance. 
The question as to the proper construction of claim 5 in the present case depends 
on the words of incorporation, viz., ‘“‘ constructed and arranged substantially 
as herein described with reference to and, as illustrated in the accompanying 
drawings.’ The description suffers from the same indefiniteness of the word 
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“multipolar ” as has led to the rejection of claim 1—which does not papi’ to 
incorporation—but the drawings show a magnet and, stator both with 20 po a 
The description refers to the drawings as of one example of generator,’ an 
the crucial question of construction is whether the incorporating words of claim 
5 do or dd not limit the claim to the 20 pole generator shown in the drawings. 
The point is a narrow one, but I am of opinion that, on a fair construction, the 
incorporating words do so limit the claim as to make the preferred embodiment 
shown in the drawings into ‘“‘ the example.” The terms of claim 2 in Tucker's 
case (2) are not identical. The phrase “‘ with reference to did not appear, 
and, in my opinion, this difference is not negligible. I should add that I 
am in agreement with my noble and, learned friends in feeling a preference for 
Lorp Tomttns’ view in T'ucker’s case (2). I concur in the motion about to 
be proposed by Lorp Morton or HENRYTON. 


LORD SIMONDS : My Lords, this appeal is said by counsel for the appel- 
lants to raise questions of novelty and importance ia the law relating to patents» 
and it is true that the argument has ranged over a wide field. But, having 
given the matter the best consideration that I can, I come to the conclusion 
that the substantial question is whether the specification under review is (to 
use the words of ALDERSON, B., so often cited, in this case) “ fair, honest, open 
and sufficient,” words that are apt to describe the obligation of the patentee 
in relation both to the body of the specification and to the claims. With much 
that was said on behalf of the patentee Iam in sympathy. The art of drafting 
specifications is a difficult one and the court should not be astute to find a way 
of defeating a patent. When this has been said, however, it still remains that 
it is imperative in the public interest that the now statutory prescription should 
be observed, that the nature of the invention and the manner in which it is to 
be performed should be sufficiently and fairly described and ascertained, and 
(equally pertinent to the present case) that the scope of the monopoly claimed, 
should be sufficiently and clearly ascertained. It will in this case, I think, be 
found that it is from the failure to observe these requirements that much 
controversy, otherwise unnecessary, has arisen. 

My Lords, the decision of this case fortunately does not involve the considera- 
tion of any questions of scientific difficulty and it is perhaps surprising that the 
evidence should fill some 300 pages of typescript, to little of which counsel 
thought it necessary to refer your Lordships. The letters patent in question, 
No. 468, 065, were, on Nov. 26, 1935, granted to the appellants for an invention 
entitled ‘‘ Improvements in Electric Generators’ and it is convenient before 
considering the specification to say a few words about the state of the art at 
that date. The title does not indicate that the patent relates or is intended to 
relate to electric generators of the type used to generate current for the purpose 
of providing light for a pedal cycle, but I will assume that that is the intended 
scope of the monopoly. For many years before the date of the patent small 
dynamos had been used for providing light on bicycles and in practice such 
dynamos had been so fixed on the bicycle that a small pulley-like wheel 
or knob on an extension of the rotor axis was rotated by contact of its cireum- 
ference with the rim or tyre of the wheel, thus producing a considerable gearing 
effect. The disadvantages of such dynamos were obvious, in particular, the 
friction set up by the operation of the pulley wheel on the tyre or rim caused a 
braking action which made the cyclist’s task a harder one, but, however dis- 
advantageous, this device was deemed necessary for this and no other reason, 
that it was assumed that without such gearing a sufficient output of current 
to produce a steady light in the bicycle lamp could not be obtained. This assump- 
tion itself rested on a further assumption that a frequency of something like 
50 pulses of electricity a second was necessary for the provision of a steady light. 
Since a four pole dynamo with direct drive between its rotating shaft and that 
of the wheel of a normal bicycle would give approximately four pulses per 
second, at a pace of four to five miles an hour, it was necessary to introduce 
a gear of 124: 1 to obtain the requisite 50 pulses. I have deliberately adopted 
an example which assumes a four pole dynamo, because the word ‘ multi- 
polar” which occurs so often in this case means “‘ having four poles or more.” 
These being at the date of the patent the commonly accepted assumptions, 
the patentee made a discovery which led directly to the invention, the subject 
of his letters patent. He discovered that the assumption that a frequency of 
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50 pulses per second was necessary to produce a steady light for a-cyclist was 
quite wrong and that a much lesser frequency was adequate. The material 
fact in determining whether a light is adequate is its steadiness rather than its 
brightness and it was previously considered that it flickered too much and was 
not sufficiently steady if the frequency was less than 50 pulses a second. The 
patentee discovered that from the point of view of the cyclist there was a 
sufficiently steady light reflected on the road if it had 20 pulses a second. From 
the point of view of the pedestrian or other traveller on the road there was no 
harm in an unsteady light. It gave him as good a warning as a steady one. 
The patentee, having made this discovery, proceeded to make an article which 
gave effect to it. It achieved, under the, name of a ‘“‘ Dynohub,”’ an immediate 
commercial success, and, though, I think, no great ingenuity was needed for the 
construction of the article, I am not prepared to dissent from the view taken by 
the Court of Appeal that here there was subject-matter to support a patent. 
The discovery was the inventive step which gave to the invention the necessary 
merit. 

I must now turn to the specification to see what, on its true construction, 
the patentee promises and what is the monopoly that he claims. Before doing 
so I observe that the case has two features: (a) it is one of unusual simplicity 
in which there can be little excuse for any obscurity, and (6), while, no doubt, 
it is not strictly necessary to describe the inventive step, it may be difficult 
without doing so satisfactorily to state the nature of the invention and the 
manner in which it is to be performed and to define the area of monopoly. 
It is conspicuously due to this that the patentee has found himself in difficulty. 

Lorp GREENE, M.R., has submitted the specification to a critical examination 
(63 R.P.C. 132 et seq.). I find myself so fully in agreement with it that I do not 
thimk it necessary to do so again. I would only emphasise a few points. I 
cannot for myself entertain any doubt on a fair reading of the body of the 
specification that in it the patentee is telling the world that he has invented an 
improved electric generator and that the improvement consists In an improved 
construction and arrangement of parts which will give a steady light even though 
the generator is only driven at wheel speed. Nor can I doubt, since he is 
presumed to be addressing himself particularly to the manufacturer or workman 
skilled in the art, that, in promising a steady light, he must be taken to mean 
that which they had always regarded as a steady light, 7.c., a light produced 
by at least 50 pulses of current per second. They did not know that 20 pulses 
per second would provide sufficient steadiness. If they had known, the discovery 
would not have been his. Nor does he tell them this essential fact, the reason 
assigned for that omission being that he was under no obligation to mention 
the “inventive step.’ It was urged on your Lordships that, inasmuch as in 
describing the details of “‘ one example of generator made in accordance with the 
invention ” he says that the “‘ ‘ magnet ’ may conveniently have 20 deep poles 
and later on says that ‘“ the stator may be about 24 inches diameter and has the 
same number of poles (20) as the rotary magnet,” he must be read as meaning 
by “ steady ” light a light with a degree of steadiness different from that hitherto 
postulated, for no one, it is said, who was skilled in the art could imagine that an 
apparatus consisting of a magnet and an armature with 20 poles each would 
produce a light equivaleat in steadiness to that produced by a frequency of 

r second. 

Bet any devas; it was the function of a specification not to enlighten ae to 
puzzle and perplex the reader, and if its obscurity could be justified by the fact 
that it contained a clue which might lead to its solution, J should be willing to 
accept this argument, but, with Lorp GREENE, M.R., I reject it. To the saris 
and the unskilled reader alike the specification is a plain promise that ny ne 
improved construction and arrangement of parts his generator will give i ¥ 
steady light which was postulated as the minimum necessary for the ts 4 
If it means anything else, it is not in the words I have already cited ie ee ; 
open and sufficient.”’ If this is, as I hold it clearly is, the promise of ne specifica- 
tion, equally clearly it has not been fulfilled. For what is new 1s ari : Pee 
of a steady light in the sense in which that expression was used in the ar i y 
means of an improved construction and arrangement, but the CN on pte 
light, the steadiness of which owes nothing to any Seti ee of cons elas is 
or arrangement, but which is adequate for its purpose only because 
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frequency than hitherto supposed has been discovered to be adequate. he 
will deal later with the bearing of this on the objection of ambiguity. At the 
moment I am concerned with the promise and the failure to perform it. Here 
again I find myself in complete agreement with Lorp Greene, M.R., her 
whose judgment on this point the other members of the Court of Appeal agreed. 
As he justly observes, failure to fulfil the promise of a specification appears 
sometimes to have been regarded as a separate head of objection, sometimes 
as a form of misrepresentation, sometimes as a lack of utility. If the promise 
is not fulfilled, the consideration fails. That is only another way of saying 
that there is lack of utility because the use which is promised is not achieved, 
and, if so, the patent may be regarded as having been obtained on a false sug- 
gestion or misrepresentation. It is just this comment which the editor of 
TERRELL ON PaTENTS (8th ed., p. 110) makes (and, I think, rightly makes) 
on Hatmaker v. Joseph Nathan & Co., Ltd. (3), a case in which the observations 
of PARKER, J., in Re Alsop’s Patent (4), were approved in this House. In the 
latter case the judge was considering whether there was a failure of consideration 
in that the promise of the specification was not fulfilled, a question which arose 
on a plea of inutility. It was urged on your Lordships that in the present 
case there was no failure of consideration, and further that, if there was any 
misrepresentation, it was not a material one. In support of this plea it was 
pointed out that the commercial success of the patented invention left its 
utility in no doubt, but, as Lorp GREENE, M.R., has pointed out, this type of 
performance is something qualitatively different from that promised. The 
promise is of one thing, the performance of another. The consideration for the 
grant (the guid pro quo) is the utility of that which is promised. It is irrelevant 
that, if some other promise had been made, it would be found that that promise 
had been fulfilled and that the utility of the result could not be denied. 

Therefore, my Lords, I should on this short ground dismiss this appeal, but 
since I understand that not all your Lordships take the same view, it is right 
that I should express my opinion on the other questions which are involved 
in the appeal. Closely interwoven with the matter that I have been discussing 
is the question of ambiguity and, before I come to the claims, where the essential 
question arises on the sufficient ascertainment of the scope of the monopoly, 
I must say something about the body of the specification. I do not wish to 
qualify in any way the principles of construction which prevail in this branch 
of the law and I would repeat that a greater degree of clarity than the s bject- 
matter reasonably admits is not to be demanded of the patentee, but it appears 
to me that this specification falls far short of the standard that may fairly be 
demanded, and I can only attribute to the proper zeal of the advocate the plea 
that it represents a fair sample of the art of draftsmanship. That such a plea 
can be advanced makes it the more imperative that this House should reassert 
the necessity of candid and careful statement. In British Ore Concentration 
Syndicate, Ltd. v. Minerals Separation, Ltd. (5), Lorp Hatsspury, L.C., said 
(27 R.P.C. 47) : : 


. . even if negligently or unskillfully he [the patentee] fails to make distinct 
what his invention is, I am of opinion that the condition is not fulfilled and the conse- 
quence would be that the patent would be bad. 


Such citations might be multiplied. Applying them to the present case, I 
find in the specification statements so well calculated to mislead, if the invention 
rests, not on improved construction but on the discovery that a lower standard 
of steadiness of light suffices, that I should on this ground also hold the patent 
to be invalid. 

I now examine the further question, whether the specification sufficiently 
and clearly ascertains the scope of the monopoly claimed. I understand that 
your Lordships are agreed in holding that claims 1, 2, 3 and 4 are invalid because 
this condition is not satisfied in regard to them. With this view I agree, but will 
add a few words of my own. I need not repeat what was said in this House, 
and, particularly, by Lorp RussELt or KILLoweEn, in Electric and Musical 
I ndustries, Ltd. v. Lissen (6). In truth, he said nothing new, but his long experi- 
ence in the trial of patent actions lends emphasis to the importance which he 
side seen to the rules for the construction of claiming clauses which he there 
repeats. 
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In the present case claim | is for “an electric generator for a cycle com- 
prising a multipolar annular permanent magnet and a wound multipolar arma- 
ture mounted within the hub of the cycle wheel, characterised in that the multi- 
polar permanent magnet is fixed to the wheel hub and that the armature is 
fixed to the wheel spindle.” I omit the concluding words of the claim which 
appear to add nothing. The only word in this claim which, perhaps, requires 
explanation is “ multipolar.” This, as I have already said, is a technical word 
meaning having four poles or more. For the rest, the claim is clear and unam- 
biguous. Recourse to the body of the specification for explanation, qualification, 
or extension is neither required nor is legitimate. What, then, is there in the claim 
which even suggests that the area of monopoly is that which in the specification 
may be hinted at, but is not clearly stated, viz., a generator for generating 
electricity for a bicycle lamp having a permanent magnet with 20 poles or 
thereabouts and an armature with 20 poles or thereabouts ? It was contended 
for the appellants that the words “for a cycle’ when fairly construed meant 
** suitable for providing an adequately steady light for a cycle’ and that, those 
words having been read into the claim, the word “ multipolar’ must then be 
read, not as meaning “having four or any greater number of poles,” but as 
meaning “‘ having a sufficient number of poles to give an adequately steady 
light,” a number which the skilled workman would after trial and presumably 
practical experiment on a cycle ascertain to be 20 poles or thereabouts. This 
contention rests on a misapplication of the principle, which no one would dispute, 
that the inventor is not required to relieve the competent workman from an 
obligation to take trouble. The drawings annexed to a specification are not 
working drawings. The description is sufficient if the competent workman 
with the knowledge of the art which he then has understands what is intended 
and can carry it out. It was from this point of view that the well known 
Corona case (B.T.H. v. Corona Lamp Works, Ltd. (7) ) was pressed on the House, 
and it was suggested that Lorp GREENE, M.R., had fallen into error in not 
regarding it. .To me it seems that the Corona case (7) is remote, indeed, from 
the present one. There, to the objection that the word “‘ large’ was a relative 
one and so vague that the ambit of monopoly was not clearly defined, the answer 
was made (I take the words of Lorp Cave (39 R.P.C. 80), but similar citations 
could be taken from the speeches of the other learned Lords) : 

At the date of the patent, every practical lampmaker had his table of dimensions 
of filaments . . . and he knew perfectly well what thickness of filament was required 
in order with a given voltage to produce in a vacuum bulb the desired candle-power. 
Indeed, when once the voltage and candle-power were ascertained, the thickness of 
the filament was fixed for him. 


In my opinion, Lorp GREENE, M.R.., rightly disregarded a case which bears no 
resemblance to the present one. For here the word ‘‘ multipolar,”’ with which 
the word “large” in the Corona case (7) is to be compared, is of a vagueness 
which cannot be remedied by the skilled workman’s knowledge at the date of 
the patent. On the contrary, it must appear to him a mystery. His knowledge 
was that a frequency of 50 pulses was necessary. He is told in the body of the 
specification that owing to an improved construction and arrangement 20 poles 
on the magnet and 20 poles on the armature will be found a convenient number. 
With no explanation why this should be so to assist him he is left in the dark 
whether any number in the whole range of multipolarity from four to infinity 
is within the scope of the monopoly. I would adopt the words of RoMER, LJ ts 
in No Fume, Ltd. v. Frank Pitchford & Co., Ltd. (8) (52 R.P.C. 243): “the 
patent will be a public nuisance, hindering and embarrassing those persons 
engaged in the particular art, from carrying on their legitimate trade or business. 
It follows that claim 1 is bad, and with it fall claims 2, 3 and ae 

I turn now to claim 5 which to me presents greater difficulties than any 
other part of this case. It is: ‘‘ An electric generator for a cycle, constructed, 


and arranged substantially as herein described, with reference to and as illus- 


i anving drawings.” I will ignore the fact that the punctua- 
ee etter. * z and ‘‘ described’) is not 


tion (i.e., commas after “cycle” rf constructed 4 | 
tee to assist in the interpretation of this claim. Lorp GREENE, M.R., 


did not find it necessary to deal with this point, nor would it be necessary for me 


jori ‘dships do not agree in 
but for the fact that the majority of your Lordship 
Sonning his view that the whole patent is invalid for the reasons already given. 


2A 
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SoMERVELL and CoHEN, L.JJ., both thought the claim was not a limited, but 
a wide, claim and fell with claim 1. CoHEN, L.J., in particular, founded his 
opinion on the decision of the Court of Appeal in Tucker v. Wandsworth Electrical 
Manufacturing Co., Ltd. (2), in which case claim 2 was for: “ An electric switch, 
substantially as herein set forth and illustrated ” and it was held that the claim 
was not confined to the particular kind of switch, viz., a tumbler switch, which 
was shown in the drawing, but was a wide claim which fell with claim 1. It 
was contended by counsel for the appellants that Tucker's case (2) was dis- 
tinguishable, or, if not, was wrongly decided. There is this, at least, to be 
said for his contention, that, as I read the authorities, there has been a general 
tendency to give to such a claim a limiting effect, because (if for no other reason) 
it becomes merely otiose if it is as wide as the main claim. The difficulty, 
and, indeed, the artificiality, of the problem is indicated by the decision of the 
Comptroller in De Havilland’s Application (9). It cannot, I think, commend 
itself to your Lordships that monopoly rights should depend on such fine dis- 
tinctions of language as he on a review of the cases finds decisive. Yet I do not 
find it easy to supply a better test by which the question can be determined. 
Such a claim must, no doubt, be construed in the light of the document of which 
it forms a part. That, again, is a generalisation which is unlikely to shed any 
light, though it may supply a clue to the decision in J. & S. Eyres, Lid. v. 
John Grundy, Ltd. (10). In the difficulty in which I find myself I am tempted 
to say that such a claim, the width or narrowness of which lies in such doubt, 
is necessarily void for ambiguity. I do not think it desirable to go so far, 
and will be content to say that, where, as here, the description is by reference to 
the accompanying drawings and the relevant figure is described as *‘ one example” 
of generator made in accordance with the invention, and, where, further, there 
is nothing in the claim to indicate what is the novelty that is claimed so as to 
define the scope of the monopoly, I find myself thrown back to the general 
body of the specification and to the main claim and cannot hold claim 5 to be 
an independently valid claim. This is, I think, in accordance with the reasoning 
of SarGcant, L.J., in Tucker’s case (2), and I do not find in Hale v. Coombes (1) 
any decision of principle which compels me to a different view. 

A last question arises, but arises only if a majority of your Lordships hold 
that, claim 1 being invalid, claim 5 is nevertheless valid. This question is 
whether claim 5 has been infringed. It is very possible that, if claim 1 were 
valid, your Lordships would entertain little doubt it had been infringed. As 
I read the judgments in the courts below, this was the view there taken. It 
was not necessary for either the trial judge or for the members of the Court of 
Appeal to consider the question on the assumption that only claim 5 was valid, 
but that is now the question and it has for me an air of unreality, for, as I have 
already said, I do not know what is the scope of the monopoly claimed by claim 5. 
It becomes, however, necessary to refer to claim 4 which is: ‘“‘ An electric 
generator for a cycle according to claims 1, 2 or 3 characterised in that the 
stator windings are of stepped form so as to accommodate the maximum possible 
size of windings relative to the space available between the armature poles.” 
This particular characterisation has been already described in the body of the 
specification and is embodied in the accompanying drawings. I cannot but 
assume that it is at least one of those “ details of the improved electric generators” 
in which it is said that the invention still further resides. Now, the respondents’ 
alleged infringing article omits this feature, and for this and other reasons 
they deny infringement. The appellants retort that there is no importance 
whatever in the stepped form of stator windings and that the variant adopted 
by the respondents is not a substantial one, but, my Lords, claim 5, if it is a 
narrow one, beyond all question includes claim 4. The patentee has himself 
asserted by that claim that this form of stator winding is an integral part of 
the combination. I have no reason to suppose that it is less important than 
any other integer in the combination, and I cannot accept his present plea 
that a combination omitting a part, which he himself has gone out of his way 
speeifically to claim, can be regarded as his combination. It is, I think, im- 
possible for the court to ignore the claim that he has made and assume that the 
omission of the integer is an unsubstantial variant. It might be otherwise if 
ae ea Be te ‘ee patentee in his so-called “ preferred embodiment ”’ 

rea is claim. The inherent vice of this sort of claim is 
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thus clearly exhibited, for in effect the court is left in just that state of uncer- 
tainty which commonly existed before it became necessary to state in a claiming 
clause the scope of the monopoly claimed. I would conclude that if, contrary 
to my own opinion, claim 5 is held to be valid, this appeal must still be dismissed 


— the ground that the appellants have not proved infringements of that 
claim. 


__ LORD NORMAND: My Lords, the appellants’ Dynohub generator for 
lighting pedal bicycle lamps was the fruit of the inventors’ discovery that a 
light receiving twenty pulses per second was a steady enough light from the 
point of view of the bicyclist in the saddle looking at the road before him. It 
had previously been supposed that a light receiving less than about fifty pulses 
per second would be too unsteady. The manufacturers were trying to provide 
the best form of generator which would give a sufficiently steady light when 
the bicycle was ridden at slow speed, that is, about four to five miles per hour. 
At that speed the ordinary bicycle wheel revolves once per second, and if the 
generator were to revolve at the same speed it must have a fifty pole magnet 
to produce the fifty pulses per second which were deemed necessary. Such 
a generator was in size and weight wholly unsuitable. What was then generally 
used was a generator with a four pole magnet and a four pole armature, but for 
such a generator to produce fifty pulses of light per second it was necessary 
that the rotor should make thirteen revolutions or thereby a second. A con- 
siderably higher rate of revolution was in practice obtained by fixing on an 
extension of the generator’s rotor axis a small pulley wheel which was driven, 
when required, by contact with the tyre of the bicycle wheel. The normal 
diameter of a bicycle wheel may be taken to be about twenty-six inches and a 
pulley with a diameter of one inch could thus be driven at a speed of twenty- 
six revolutions per second when the bicycle was ridden at a speed of four to 
five miles per hour. But the tyre-driven generator had practical disadvantages. 
It caused a braking action on the wheel ; it was easily damaged by grit and mud ; 
it was apt to slip if the tyre was wet or coated with slush. Yet there were many 
such devices on the market and they were largely used by cyclists, so great 
was the advantage of a lamp lit by a generator over other forms of bicycle 
lamps. All efforts to devise an improved gencrator which would avoid the 
disadvantages of the tyre-driven type were without real result until the appellants’ 
Dynohub was made, though for four years before the date of the appellants’ 
application a material was known which made it possible to make a twenty 
pole generator suitable in weight and size to be built into the hub or into an 
extension of the hub of a pedal bicycle. One reason for this lack of progress 
was the idea, fixed in the minds of the manufacturers and others concerned 
in this art, that a light with fifty pulses per second was essential. Accordingly, 
when hub generators were suggested—and thére were some paper inventions 
of this sort—they contained gearing so that the rotor revolved at a much higher 
speed than the hub of the bicycle wheel. But the complications of the gearing 
prevented these generators from having any success. The inventor's discovery 
that a light which received only twenty or thereby pulses per second would 
suffice was, therefore, important, and once it was made it was not difficult for the 
inventor to perceive how it might be applied in the industry and to design a 
generator with a twenty pole magnet and a twenty pole armature built in the 
hub so that the rotating parts of the generator revolved with the revolving 
hub and the stator was fixed to the axle. The device itself was merely a com- 
bination of known integers, a small generator and a bicycle hub, but it did 
produce a new and useful result and it has in consequence achieved commercial 
success. 

The respondents have attacked the appellants’ specification on many grounds. 
Some were abandoned before the case reached your Lordships’ house, and of 
those which were urged upon your Lordships some present little difficulty. 
The issuc of subject-matter was decided against the appellants by VAISEY, nts 
and in favour of the appellants by a unanimous finding of the Court of Appeal. 
The fespondents*have now appealed against that finding. I am of opinion 
that it should be affirmed. I respectfully adopt the passage in the judgment 
of SomERVELL, L.J., in which he disposed of the contention that there was 
no inventive step. If that step 1s once established, and if the patentee has 
perceived how it can be applied in a manufacturing process and has described 
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a combination, even if all parts of it are lee by geet o as rd Regie! 
effect, there is patentable subject-matter. 1t was 4 riage 
only differed from previously known devices in that these ha S sertn © pis 
this had none. The omission of a known integer from a combination as 
little or as much effect on the issue of subject-matter as the inclusion of a known 
integer in a combination. The issue here depends on other meres ip 
I would not belittle the inventive step, and, for my part, I do not well see how 
to measure inventive ingenuity, but, if the problem had been recognised ns 
some years and if the solution had been sought in vain, though a success’ 
solution would have won for the discoverer a great financial prize, fam willing 
to think that the inventive step reflected a high degree of ingenuity and, that 
it was less obvious than it afterwards seemed to trade rivals who themselves 
failed to take it. 

A much more difficult question is whether, as the Court of Appeal has held, 
there has been failure to fulfil the promise of the specification. I find myself 
only partially in agreement with the Court of Appeal, and as I have the mis- 
fortune to differ from the majority of your Lordships, I shall have to deal with 
this point at some length. The promise is that an electric generator constructed as 
described, although running at a slow speed, generates a current having a fre- 
quency which gives a steady light even at low speeds. — The slovenliness which 
pervades the specification makes its appearance in this sentence, but J think 
that the meaning is not seriously obscured by the use of “slow speed ” in 
relation to the revolutions of the generator rotor and of “low speeds”’ in 
relation to the progress of the bicycle. Nor do I find myself obliged or prepared, 
to read the promise as meaning more than that this generator constructed as 
described does, in fact, generate a current having a frequency which gives a 
steady light although it is running at a slow speed. I think that the emphasis 
is on the clause introduced by the word “‘ although,” and the repetition of the 
same idea by the words ‘‘ even at low speeds ”’ is for the purpose of enhancing 
this emphasis. I, therefore, respectfully dissent from the Court of Appeal’s 
finding that there was a representation that the particular construction of 
the generator described is the cause of the steadiness of the light, but on the 
meaning of the words “‘ steady light ’’ for the manufacturer or workman versed 
in the art of making generators for lighting bicycles I am at one with the Court 
of Appeal. It is to such a manufacturer or workman that the patent is addressed, 
and it is of the essence of the inventive step that a steady light for a bicycle 
meant for these addressees a fifty pulse light, and that the inventor had found 
that this was a needlessly high standard. When they read the words “ steady 
light ” or ‘‘ steadiness of light”’ in the specification, what the words would 
at once bring to their minds must have been the fifty pulse light of the prior 
art. Of course, the specification itself might show that the words were used 
in another sense than that which they had acquired in the art, and it is, there- 
fore, necessary to consider, along with the passage already cited, two other 
passages in the specification. In the first the patentees state that with electric 
generators for use on cycles heretofore in use it has been necessary in order to 
obtain the desired output and steadiness of light for the rotor to be rotated 
at a considerably greater speed than the wheels of the cycle. Here I have no 
doubt that the “‘ desired steadiness of light ’’ means the fifty pulse light, and I 
note the absence of any qualifying or warning words such as ‘‘ deemed to be 
requisite.” The next paragraph states that the present invention has for its 
object an improved electric generator for the hub of a cycle and having an 
improved construction and arrangement of parts, which gives a steady light 
even at slow speeds but which is only driven at the same speed as the cycle 
wheels. The sentence is awkward and shapeless. It seems to me that the 
antecedent of “ which” at both places where the word occurs is ‘‘ generator.” 
I think also that the conjunction “and ”’ when it first occurs is used somewhat 
strangely to connect “ for the hub of a cycle wheel ” with “‘ having an improved 
construction and arrangement of parts.’”’ There is nothing in this passage 
to show the addressee that the steady light referred to is anything else than 
what he had hitherto regarded as a steady light in this art. It is argued, 
however, that the addressee, reading the whole specification, would find it said 
that the generator might conveniently have a twenty pole magnet, and from 
that he would know that a fifty pulse per second current at a road speed of five 
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— Scatias ads salnyemnadteoug conclude that steadiness of light in 
Ek won Pte : = oe What that special meaning was he 
‘ <3 inh reg Sine tk, iscover by trying the invention on a bicycle 
“ee Sa" reg act e road before him, but it is no less true that the 
Beat ect 4 it imp ied in the specification that any multipolar generator 

produce the desired result. | Yet multipolar means having four or more 
poles, and it is clear that a generator with fewer than sixteen poles will not 
produce a light that is steady in any sense. It may, therefore, be doubted 
whether the addressee of the specification would discover as easily or as certainly 
as the appellants suppose that “ steady light ”” was used in a special sense and 
what that sense was. It is, I think, just as likely that he would have been in 
great doubt whether there was not a fundamental error in the specification. 
However that may be, I agree with Lorp GREENE, M.R., that the argument 
put forward by the appellant, if accepted, would result in the re-writing of the 
specification and not in its interpretation. In Natural Colour Kinematograph 
Co., Ltd. v. Bioschemes, Ltd. (11) Lorp ParKeEr said (32 R.P.C. 269) : 

. if : the specification contains statements calculated to mislead the persons to 

whom it is addressed, and render it difficult for them without trial and experiment to 
comprehend in what manner the patentee intends his invention to be performed, these 
statements may avoid the patent. 
That is a principle of wide application, not referable only to insufficient directions 
for carrying out the invention, and it is pertinent to the present issue. In 
Re Alsop’s Patent (4) the same high authority, then PaRKER, J., said (24 R.P.C. 
752, 753) : 

In considering the validity of a patent for a process, it is therefore material to 

ascertain precisely what the patentee claims to be the result of the process for which 
the patent has been granted . . . the utility of an invention depends upon whether, 
by following the directions of the patentee, the result which the patentee professed 
to produce can in fact be produced . . . it may well be that an invention, which is 
void because it does not produce the result, or one of the results, claimed, may never- 
theless be useful as producing other results. 
In my opinion, these observations apply to this case. The invention has, in 
fact, produced a useful result, a light steady enough for the bicyclist, but it 
has not produced what was promised, a light steady in the sense in which the 
addressee understands steady. In the same case PaRKER, J., distinguished 
the result claimed from useful purposes to which it was claimed the result 
could be applied. Failure to produce the result claimed involves invalidity. 
Failure of the promise that the result can be applied to a certain purpose will 
not invalidate unless there is a misrepresentation so material that it can be 
said that the Crown has been deceived. In the present case the failure is a 
failure to produce the result claimed. Counsel for the appellants relied on 
British Thomson-Houston, Ltd. v. Corona Lamp Works, Ltd. (7), for the pro- 
position that a relative word such as “steady ” may be construed by reference 
to the knowledge of the expert to whom the specification is addressed. In 
that case the relative word was “large” in the context ‘‘a filament of large 
diameter.”” Lorp Cave said (39 R.P.C. 80) of this : 

I agree that, as one element in the combination described in the specification is 
that the filament used shall . . . be of large diameter, and as “ large ” is a relative word, 
some intelligible standard or criterion of largeness must be found in the specification. 
But it appears to me that such a criterion is to be found in a comparison of the filaments 
to be used under the patent with those previously in use for a like purpose. At the 
date of the patent, every practical lamp-maker had his table of dimensions of filaments 
running from half a mil. up to 10 mils. and beyond ; and he knew perfectly well what 
thickness of filament was required in order with a given voltage to produce in a vacuum 
bulb the desired candle-power. 

This, so far from helping the appellants, really disposes of their argument, 
for it treats as the criterion the knowledge which the skilled workman brings 
to his reading of the specification, not the knowledge resulting: from trials 
which he may be tempted to make in order to clear up something in the speci- 
fication which contradicts his experience. It is true, as the appellants contended, 
that a specification should. be read as a whole, with intelligence and common 
sense and the intention of understanding it in a sense which will make it work- 
able, but the patentee cannot rely on the skill and knowledge of the addressee 
to correct errors or false promises which he has inserted in the specification. 
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In Simpson v. Holliday (12) Lorp WestsBury, L.C., said (12 L.T..99) : 


When it is said that an error in a specification, which any workman of piney 
skill and experience would perceive and correct, will not vitiate a patent, 1f mus t 
understood of errors which appear on the face of the specification, or the drawings h 
refers to; or which would be at once discovered and corrected in following out t : 
instructions given for any process or manufacture, and the reason is, because bre 
errors cannot possibly mislead. But the proposition is not a correct painter aie Mi e 
law, if applied to errors which are discoverable only by experiment an Pier aa 
inquiry. Neither is the proposition true of any erroneous statement in & gages cati 
amounting to a false suggestion, even though the error would be at once 0 — 
by ® workman possessed of ordinery knowledge of the subject. For example, i ‘ 
specificat ion describes several processes, or several combinations of machinery “ 
affirms that each will produce a certain result, which is the object of the patent, an 
some one of the processes or combinations is wholly ineffectual and useless, the patent 
will be bad; although the mistake committed by the patentee may be such as would 
be at once observed by an ordinary workman. 

Lorp WestsurRy’s judgment was affirmed on appeal (L.R. 1 H.L. 315). In 
Vidal Dyes Syndicate, Ltd. v. Read Holliday & Sons (13) FLETCHER MOULTON, 
L.J., said (29 R.P.C. 271): 

. . . if, on the proper construction of the specification, the court holds that the 
patentee has claimed a process which is so dangerous that an expert chemist would 
avoid it, or even a process which an expert chemist would take to be impossible, the 
consequence is, not that the patentee is relieved from the consequences of his blunder, 
but that his patent is invalid—until the specification is duly amended—if the process 
is in fact impossible, or if he has not given adequate directions how it can be carried 
out. 

The Lorp Justice cited (ibid., 272) the following words of LoRp CRANWORTH : 

It may be that in construing a specification the court may sometimes feel justified 
in understanding the language, not according to its ordinary meaning, but in the mode 
in which it would be understood by skilled workmen called upon to act according 
to its direction. But this does not warrant us in giving effect to a specification 
claiming two things, one practicable, and the other impracticable, because a skilful 
workman would know that one of them could not be acted upon, and so would 
confine himself to the other. This would not be to construe a specification according 
to the language of workmen, instead of according to our ordinary language, but to 
reject something claimed by the patentee, because a workman would know that it 
was an impracticable claim. 

In Norton and Gregory v. Jacobs (14) Str WILFRED GREENE, M.R.., put the same 
point (54 R.P.C. 276) : 

The fact that a skilled chemist desiring to use the invention would reject certain 
reducing agents as being unsuitable is one thing; it is quite a different thing to say 
that a claim must in point of construction be cut down so as to exclude those reducing 
agents because a skilled chemist would not use them. To adopt the latter proposition 
would not be to construe the specification but to amend it... 


Though the observations in the two last cited cases are directed to the con- 
struction of claims, they apply with equal force to promises in the specification. 
I, therefore, reject the contention that the promised steadiness of light is to be 
understood in some sense not known in the prior art and not explained by the 
specification, but possibly ascertainable by a workman after having made 
the apparatus described and tried it in use. Still less is it permissible by 
arguments of this kind to cut down the promise to produce a steady light by 
means of a multipolar generator to a promise to produce a steady light by means 
of a generator having about sixteen or more poles. 

This is an unusual case, but the invention is itself unusual. It is not required 
of a patentee that he shall describe the discovery or inventive step from which 
the invention springs, but it is necessary to avoid any ambiguous language 
when referring to it in the specification and any representation about it which 
may be misleading may prove fatal to the patent. When there is nothing 
novel in the invention apart from the inventive step, the patentee ought in his 
own interest to state in plain terms what his discovery is, instead of making 
obscure or oblique references to it with the result that a reader steeped in the 
prior art may be misled about the object said to be attained by the invention. 
I am, therefore, for refusing the appeal. It is not strictly necessary for me 
to consider the claims,sbut it may be convenient that I should briefly indicate 
my view on some of the arguments submitted. I have had the advantage of 
reading the criticisms of claim 1 which are contained in the judgments of my 
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noble and learned friends and I agree with them that claim 1 does not satisfy 
the statutory requirement that there shall be a distinct statement of the inven- 
tion claimed. The passages from the judgment of Lorp RussELL or KILLOWEN 
in Electric and Musical Industries, Lid. v. Lissen, Ltd. (6) (56 R.P.C. 39), cited 
by VaisEy, J., in the present case (63 R.P.C. 122) are an authoritative exposi- 
tion of the function of the claim ina specification, and, tested by these passages, 
the first claim in this case is bad for ambiguity and uncertainty. The only 
other claim that need be mentioned is claim 5. It may at one time have been 
an arguable question whether a claim is permissible which purports to define 
the area of monopoly by a reference to an apparatus as described, and drawn in 
the specification, but claims of this sort have been too long used, in practice 
and have too often received judicial recognition for them to be rejected now 
because they throw the reader back on the body of the specification and the 
drawings, there to discover for himself, if he can, what is the invention claimed. 
Claim 5 must, therefore, be treated as a claim of permissible type. Such a 
claim usually figures, not as the sole nor as a principal claim, but as a secondary 
claim, and the design of those who employ it is, I think, to fall back on it if 
an earlier claim in general words is found to be invalid. They expect by its 
means to salve something from the wreckage of their larger hopes. It is in that 
sense usually a narrower claim than the principal claim, but the question 
whether it is a valid claim must in every particular case depend, on the con- 
struction of the specification as a whole including the claim. The claim cannot 
be valid unless the description and drawings enable the reader to distinguish 
between what is claimed and what may be made or performed without tres- 
passing on the area of monopoly. When the drawings are, on a sound con- 
struction of the specification and claim as a whole, only referred to as giving 
an example, albeit the preferred example, of an apparatus made in accordance 
with the invention, the claim will not be valid unless the verbal description 
by itself distinguishes what is claimed as the invention, but whether a drawing 
is merely an example does not depend on the use of the word, “ illustrated ” 
as opposed to the word “‘ shown ”’ or on any such conventional verbal distinction. 
On the view which I have already expressed about the specification it would be 
impossible to declare the claim valid, and it would be unreal to discuss the 
validity of the claim on the supposition that the specification was differently 
expressed and distinguished as the invention a generator combined, with the 
hub as described and drawn and having a twenty pole magnet and armature 
as drawn. In my opinion, therefore, it would not serve any useful purpose 
for me to carry further the discussion of the claim. 


LORD MORTON OF HENRYTON: The appellants’ application for a 
patent is dated Nov. 26, 1935. The complete specification was accepted on 
June 28, 1937, and the ‘‘ Dynohub ”’ was first exhibited at the Cycle Exhibition 
at Olympia, London, in September, 1937. It is clear from the evidence that 
the appellants’ ‘“‘Dynohub”’ was an immediate commercial success, and I 
think there can be no doubt that it filled a long felt want. The respondents 
lost no time in putting on the market the article which is complained of as 
being an infringement of the appellants’ patent. VAaIsEy, J., in dealing with 
the issue of infringement, said (63 FAPsCr 2): 

A comparison of the description and drawings in the plaintiffs’ specification with 
the defendants’ blue print, which was reproduced in Exhibit P. 5 (a), no less than 
the comparison of the articles actually manufactured by the plaintiffs and the 
defendants respectively, satisfies me that the differences between them are colourable 
and devoid of significance and that the defendants have adopted and copied the 
plaintiffs’ device in every essential particular, and that the patent, if it stands, has 
been infringed. I find that the defendants’ product is an absolute mechanical equivalent 
of the plaintiffs’ patented article or, more accurately, of the article described in the 
specification. 

In these circumstances, the appellants started the present proceedings by 
writ dated July 18, 1939. The respondents denied infringement, alleged that 
the applicants’ patent was invalid for a number of reasons, and counterclaimed. 
for revocation. The trial of the action was greatly delayed by the war. VAISEY, 
J., while deciding several issues in favour of the appellants, held that the patent 
was invalid for want of “ subject-matter.” In other words, he held, following 
the terms of s. 25 (2) (f) of the Patents and Designs Acts, 1907-1946, that “‘ the 
invention is obvious and does not involve any inventive step having regard to 
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what was known or used prior to the date of the patent.” Accordingly, he 
dismissed the action and made an order for revocation of the patent. The Court 
of Appeal, differing in this respect from VaIsEY, J., held that there was an 
inventive step, but affirmed, the decision of the judge on other grounds. All 
the members of that court held that the patent was invalid on the ground of 
“failure of consideration,” because the complete specification contained a 
promise or promises which was or were not fulfilled. They also held that all 
the claims were open to objection. They, therefore, agreed in dismissing the appeal. 

I agree with the Court of Appeal in thinking that there was here an inventive 
step, and there is no doubt that, as a result of this inventive step, there was 
put on the market a neat and useful device, attractive to the cyclists for whose 
use it was intended because it eliminated, the friction and other disadvantages 
of the tyre-driven dynamos and, even at low speeds, illuminated the road with a 
light which appeared to be steady to the eye of, the cyclist and gave sufficient 
warning of his approach. I cannot, however, agree with the Court of Appeal 
in its finding that there was a failure of consideration. This specification is 
addressed to persons skilled in the art, primarily, no doubt, to the manufacturers 
of cycle requisites, whose object is to produce useful and, attractive objects 
for pedal cyclists. Reading the specification as a whole and bearing in mind 
the persons to whom it is addressed, I cannot find in it any promise which is 
not fulfilled. My views on this branch of the case agree entirely with the views 
which are about to be expressed by Lorp MacDermorr. I am content merely 
to express my agreement with these views, as I cannot improve on the words 
in which he has expressed them. I feel sure that in so doing I shall not be thought 
guilty of disrespect to my noble and learned friends who have expressed contrary 
views on this point. 

I now pass to a consideration of the claims. Three of your Lordships have 
already expressed, the view that claim 1 is invalid. I share that view and I 
shall only add a few words on this point. Apart from any other possible objec- 
tions to this claim, I think that the use of the word ‘‘ multipolar,” as descriptive 
of the magnet and the armature, raises a fatal objection to it. ‘‘ Multipolar ”’ 
is a technical word having a simple and well-established meaning. It means 
‘having not less than four poles.”” I can find nothing in the context which 
would justify giving any other meaning to the word. If this is its meaning, it 
is clear that the claim covers constructions which would be quite useless for a 
cycle—for instance, it would cover an electric generator wherein both the 
magnet and the armature had only four poles. It is said, however, on behalf 
of the appellants that the words “‘for a cycle ’’ mean “suitable for lighting 
a pedal cycle ’’ and exclude any construction which would not be useful for the 
purpose. In my view, if the word ‘‘ multipolar’”’ is given any meaning other 
than that which it ordinarily bears, claim 1 becomes ambiguous and the appel- 
lants have failed, sufficiently and clearly to ascertain the scope of the monopoly 
claimed. I agree with the view of Lorp GREENE, M.R., that (63 R.P.C. 138) : 

. . the worker in the art, who has to discover the boundary which separates the 
open from the forbidden territory, is . . . entitled to a good deal of sympathy, since 
he has to find the definition of the boundary in the pregnant words “for a cycle ” 
and to test the light that he obtains by a novel and ex hypothesi unknown standard. 


As all your Lordships agree in thinking that claim 1 is invalid, I shall not pursue 
this matter further. Claims 2, 3 and 4 must fall with claim 1, since they all 
incorporate by reference the word “multipolar” in their description of the 
magnet and armature. 

I now come to claim 5, and, before examining its wording, I desire to make 
some preliminary observations. For many years it has been a common practice 
to insert, as the last claim in a patent specification, a claim on the same lines 
as claim 5 in the present case. I think that the reason why such a claim has 
been inserted, in the present case and in countless other cases, is as follows. 
The patentee fears that his earlier claims may be held invalid because they 
cover too wide an area or fail sufficiently and clearly to ascertain the scope 
of the monopoly claimed. He reasons : ‘‘ If I have made a patentable invention 
and have described the preferred embodiment of my invention clearly and 
accurately and without any insufficiency in the directions given, I must surely 
be entitled to protection for that preferred embodiment, and that protection 
may fairly extend to cover anything which is substantially the same as the pre- 
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ferred embodiment.” This reasoning seems sound to me, and I cannot doubt 
that, if claim 5 had read “ an electric generator for lighting a pedal cycle, con- 
structed and arranged substantially as described herein and shown in the 
accompanying drawings,”’ it would have been a valid claim. Your Lordships 
are of opinion that the appellants have made a patentable invention. So far 
as I can see, there is no insufficiency or ambiguity in their description of the pre- 
ferred embodiment of that invention or in the accompanying drawings. In 
these circumstances, the appellants must surely be entitled to obtain at least 
this measure of protection. My Lords, does not claim 5, on a reasonable con- 
struction thereof, mean exactly the same as the claim which I have just set out ? 
I have substituted the words “‘ for lighting a pedal cycle ”’ for the brief expression 
“for a cycle”’ in claim 5, but, in my view, no one could read the description 
of the preferred embodiment, and look at the drawings, without realising that 
the words “for a cycle” have that meaning. The remainder of the claim 
which I have just set out reproduces, to my mind, the meaning of the words 
“constructed, and arranged substantially as herein described, with reference 
to and as illustrated in the accompanying drawings.” There are, I think, 
only two possible objections to the construction which I place on claim 5. The 
first is based on the presence of the commas after the words ‘‘ constructed ”’ 
and ‘“‘ described’ respectively. The commas are not happily placed, on any 
view of the claim, but I cannot find that their presence either makes my con- 
struction of the claim unlikely or tends to support the alternative construction 
which I am about to mention. The second objection is, however, of a more 
serious nature, and may be stated as follows: ‘‘ Claim 5 is not a narrow claim, 
but a very wide one, at least as wide as claim 1. It claims the invention ‘as 
described ’ and the drawings are referred to in the claim merely as an illustration 
of one form which the invention may take.’* This argument is based on certain 
decided cases, and, in particular, on T'ucker v. Wandsworth Electrical Manu- 
facturing Co., Ltd. (2). Before turning to the authorities, I would point out 
that this is a strange construction to place on the last of five claims in a speci- 
fication. Is it really to be supposed that in his last claim the patentee merely 


intends to echo his first claim, adding a reference to the drawings which seems, 


on this footing, to be needless and possibly confusing ? It is surely more 
likely that the last claim, referring to the drawings, is intended to be a narrow 
claim, incorporating the drawings as part of the description, and directed to 
saving the patent from revocation, if all wider claims are held to be bad. 

With these observations, I turn to the cascs cited in argument before us. 
In Hale v. Coombes (1), the claims which were most discussed in your Lordships’ 
House were claims 1 and 6. Claim 1 was: 

A projectile of the type herein referred to provided with a device which before the 
discharge of the projectile is engaged therewith and is so connected with the striker 
as to prevent any forward movement thereof and which is adapted to be caused by 
its inertia to lack any relation to the projectile and so become disengaged from the 
striker immediately after the projectile has begun to move away from the gun 
substantially as described. 

Claim 6 was : 

Projectiles of the type herein referred to provided with striker engaging and liberating 
or disengaging means constructed and arranged and adapted to operate substantially 
as hereinbefore described with reference to and as shown respectively in Figs. 1 to 4 
inclusive, in Figs. 5 and 6, in Figs. 7 and 8 and in Figs. 9 and 10 of the drawings. 
The majority of this House held that claim 6 was a good claim. Lorp SUMNER, 
after expressing the view that the words ‘substantially as described” in 
claim 1 did not serve to restrict that claim within patentable limits, expressed 
himself (42 R.P.C. 346) as follows : 

Claim 6, however, stands on 4 somewhat different footing, for, after the words 
“eonstructed and arranged and adapted to operate substantially as hereinbefore 
described ” the inventor continues ‘‘ with reference to and as shown respectively in 
certain annexed figures. I think that this addition, bringing m the figures, which 
are clear in themselves, does limit claim 6.to a contrivance which follows the figures 
and does not go beyond them. It virtually directs that the drawings are to be read 
into and as part of this claim, an unusual but permissible form to adopt (Hattersley 
vy. Hodgson (15)). Thus Claim 6 does not merely stand or fall with the construction 
of Claim 1. wr 

My Lords, too much reliance cannot be placed on other cases in deciding @ 
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question of construction, but, to my mind, the only distinction between “a 
words used in claim 6 in Hale v. Coombes (1) and the words used in claim — 
the present case lies in the substitution of the words “ as illustrated a t : 
present case, for the words ‘‘ as shown ”’ in the former case. I think this is : 
distinction without a difference, that the words “as illustrated in claim 5 
of the appellants’ specification merely mean ‘““as shown” or — as depicted, 

and that the concluding words of claim 5 “ direct that the drawings are to be 
read into and as part of this claim.” In Hattersley v. Hodgson (15), to which 
Lorp SuMNER refers, the relevant claims contained the words substantially 
as herein shown and, described,” and Lorp MACNAGHTEN said, (23 R.P.C. 201) : 
“T think the dobby which they claim is shown and described in the specification 
into which the patentees direct you to read, the accompanying drawings, and 
Lorp LinpLEY observed (ibid., 203): “... if his language can be fairly 
construed so as to render his patent valid, it is to be so construed,”’ an observa- 
tion which may be usefully applied to the present case. In J. & S. Eyres, 
Ltd. v. John Grundy, Ltd. (10) a claim in the words “ a manhole or gulley cover 
or grid constructed substantially as shown and, described with reference to 
figs. 1 to 4 or figs. 5 and 6” was construed, and as I venture to think rightly 
construed, as being a narrow claim limited by the reference to the drawings, 
and as saving the patent from complete invalidity. , 

Three cases were cited to us in which claims, somewhat similar in their wording 
to claim 5, were given a wide construction. These cases are summarised by 
the Assistant Comptroller in Geoffrey De Havilland’s Application (9). They 
are Turner v. Bowman (16), Benton and Stone, Ltd. v. Thomas Denston and Son 
(17), and Zucker v. Wandsworth Electrical Manufacturing Co., Ltd. (2). I 
need say little about the first two of these cases, which preceded the decision 
of this House in Hale v. Coombes (1). In each of them the patent in question 
was held to be valid and to have been infringed, but I cannot agree with all 
the observations made by AstBuRY, J., in reference to the claims. In Tucker's 
case (2) the only claims were : 

(1) An electric switch adapted to co-operate by a quick make and break action by 

virtue of a compression spring element pivotally co-operating on the one hand with 
the contact arm and on the other hand with an operating member and which operating 
member is utilised also for positively displacing the contact arm both in the operation 
of breaking and in the operation of making throughout or substantially throughout 
its entire stroke (as distinguished from positively displacing it only in the initial part 
of its stroke) in the event of its spring failing to act or act effectively. (2) An 
electric switch substantially as herein set forth and illustrated. 
Tomiin, J., had held that claim 1 was invalid, but that claim 2 was valid because 
it was limited to the specific switch, known as a “ tumbler” switch, which 
was depicted in the drawings. The defendants appealed, and the Court of 
Appeal held that claim 2 was a wide claim, that it was open to the same objec- 
tions as claim 1, and that the patent was invalid. My Lords, it might be possible 
to draw some fine distinction between the wording of claim 2 in Twucker’s case (2) 
and the wording of claim 5 in the present case, but it seems to me that the 
Court of Appeal decided wrongly and Tomuin, J., decided rightly. In my view, 
on the facts of T'ucker’s case (2), the patentee was quite entitled to claim protec- 
tion for his “‘ tumbler’ switch by appropriate words, and claim 2 could most 
fairly and reasonably be construed as claiming only that measure of protection. 
Only one switch was “set forth and illustrated,’ namely, the tumbler switch, 
and claim 2 was presumably intended to be different in its scope from claim 1, 
otherwise it would have been otiose. In the result, the patentee did not even 
get protection for the tumbler switch, which was, in fact, the only switch made 
under the patent (see 42 R.P.C. 489, line 19). 

_With regard to De Havilland’s Application (9), to my mind, a claim to “an 
air-brake . . . Substantially in the form illustrated in the accompanying 
drawings ” is a narrow claim of the same kind as claim 5 in the present case, 
and, no difference of meaning is achieved by substituting ‘‘ shown” for 
“ illustrated.” It was suggested in argument that the word ‘ substantially ” 
in claim 5 might introduce uncertainty as to the scope of the monopoly. I 
cannot accept this suggestion. The word merely indicates that the patentees 
are not limiting their monopoly to an electric generator which corresponds 
in every detail with the generator shown in the drawings, but claim the right 
to object to the manufacture or sale of an electric generator which is in sub- 
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stance the same as the generator so shown. It ma i i 

that the rights of the patentees would have been the aecpere > lar 2 
stantially ” had been omitted from the claim. Even so, its presence cannot 
render the claim invalid. It may be a matter of some difficulty, in some cases 
for the court to decide whether an alleged infringement is or is not substantially 
the same as the electric generator shown in the drawings, but the court does not 
shrink from such a task. I add that this word appears, in an almost identical 
context, in claim 6 in Hale v. Coombes (1) and in various claims which were held 
valid in a number of other cases. 

Having formed the view that claim 5 alone is valid, I must now consider 
whether the respondents have infringed that claim. If claim 4 had never 
appeared in the specification, I should feel no doubt that the respondents had 
infringed. Infringement is a question of fact and Vaisry, J., who heard 
evidence on the point, was satisfied (1) that the differences between the article 
described in the specification and shown in the drawings and, the alleged in- 
fringement are colourable and devoid of significance, (2) that the respondents 
have adopted and copied the appellants’ device in every essential particular, 
and (3) that the respondents’ product is an absolute mechanical equivalent 
of the article described in the specification. I cannot imagine a more complete 
and clear finding of infringement and deliberate copying by a defendant. There 
was ample evidence to support these findings and I agree with them. 

So far, there is no difficulty on the issue of infringement. It was contended, 
however, that it is not open to this House to find infringement, because the 
stator windings in the respondents’ product are not of stepped form, and 
this characteristic is expressly set out as being an integer of claim 4. Reliance 
is placed on the decision of the Court of Appeal in Submarine Signal Co. v. 
Henry Hughes and Son, Ltd. (18) to which I must shortly refer. My Lords, 
I am wholly unable to accept this contention. The evidence called before 
Vaisry, J., established the facts already stated. Are your Lordships bound 
to hold that the appellants are disqualified from proving these facts because 
of the specific reference to the stepped form of windings in the invalid claim 4 ? 
I know of no principle of law or equity which leads to this conclusion. Claim 5 
is a separate claim which is, in my opinion, valid. Must not your Lordships 
consider whether, in fact, having regard to the evidence and to the judge’s 
findings thereon, the differences between the article described in the specifica- 
tion and the respondents’ article are such as to make the latter substantially 
different from the former? It may be that it is proper to take into account 
the fact that claim 4 was put forward, as one of the relevant facts to be con- 
sidered, but surely this fact cannot conclude the matter against the appellants. 
In the Submarine Signal case (18), to quote Romer, L.J., (49 R.P.C. 176) : 


The patentee in every one of the claims other than claim 11 refers to a ‘‘ sound 
emitter ” as the thing that has to produce the sound waves. When he comes to claim 
No. 11 he drops that expression altogether, and he substitutes for it the expression 
“an electric oscillator.” Now the patentee must have intended something by that 
change, and I think it is useless for him to say in court that although he has introduced 
the words ‘an electric oscillator ”’ instead of the words ‘‘a sound emitter,” an 
electric oscillator is not of the essence of the invention that he claims in claim No. 11. 


It was for this reason that the Court of Appeal held that, in considering claim 
11, there was no room for the application of the doctrine of mechanical equiva- 
lents, and, therefore, claim 11 had not been infringed. If your Lordships 
had been considering whether claim 4 had been infringed, the Submarine Signal 
case (18) would have been very much in point in the present case, but in claim 
5, as I read it, the appellants have laid no more stress on the stepped form of 
the windings than on any other feature of the invention. They have incorporated 
into claim 5 the whole of the features mentioned in the description of “ the 
improved electric generator to be described hereinafter ” and shown in the 
accompanying drawings. In these circumstances, it is surely open to the 
appellants to prove, if they can, in the case of any one of these features, that an 
alleged infringement, which leaves out that particular feature, is . an absolute 
mechanical equivalent of the article desoribed in the specification and is only 
colourably different from that article. I may add that the appellants attached 
go little importance to the stepped, windings, as a feature of their invention, 
that they omitted this feature from the “‘Dynohub” generator which they 
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put on the market with such success. This is an interesting fact, but it has not 
influenced, me.in forming my opinion. 

My Lords, for the ace which I have endeavoured to state, I think that, 
although claims 1 to 4 are invalid, claim 5 is valid and has been infringed. I 
propose that the order appealed from be reversed, that the. order of the Court 
of Appeal be discharged, and that it be declared ‘that claim 5 of the appellants 
letters patent, No. 468,065, is the only valid claim and has been infringed, 
that the cause be remitted to the Chancery Division to determine what, if any, 
relief should be granted to the appellants in accordance with s. 32a of the 
Patents and Designs Acts, 1907 to 1946, and that there be no costs here or below. 


LORD MACDERMOTT : My Lords, on the question whether the invention 
exemplified by the appellants’ Dynohub may properly be the subject-matter 
of a grant of letters patent I entertain no doubt. I am satisfied that it is 
qualified to rank as a manner of new manufacture within the meaning of the 
Statute of Monopolies, that it is not obvious, that it does not lack novelty, 
and that it is useful in so far as utility falls to be regarded as an ingredient 
of subject-matter. The reasons which lead me to these conclusions have already 
been voiced and I need not restate them. It is, however, desirable in view 
of the nature of the other issues in this appeal that I should express my con- 
currence specifically on one aspect of this question of subject-matter. I agree 
that the essential element, the inventive step, resides in the discovery which the 
Dynohub embodies and turns to practical account and not in the arrangement 
or construction of the apparatus. This discovery has been variously described 
in the courts below, but there is no real conflict as to its character. Prior to 
the appellants’ application the view held by those versed in the art was that to 
obtain from an electric bicycle lamp an illumination which would be satisfactory 
to the cyclist, in the sense of being without noticeable flicker at slow speeds, 
there ought to be a minimum of about 50 pulses of electric energy per second. 
That view assumed that the frequency needed to make the light seem flicker- 
free to an observer in front looking towards the lamp was that requisite to 
produce the same result for the rider on the bicycle. The discovery was that this 
assumption was unfounded and that 20 pulses per second or thereabouts, though 
not capable of giving an impression of continuous light to the observer in front, 
were capable of giving an illumination which, to the cyclist who saw only what 
was reflected from the road, was steady in the sense of being without apparent 
flicker. That discovery was the key to a neat solution of several problems 
which had beset the art of the electric lighting of pedal bicycles for some time, 
as it happened that 20 pulses per second could be obtained, with the use of a 
known steel of high coercivity, from a generator rotating at wheel speed when 
the normal bicycle was being ridden quite slowly. That being so, the Dynohub 
construction, as well as embodying the new standard of frequency, gave the 
protection from weather conditions and that freedom from the friction of 
gearing or equivalent devices which had long been desired, but the mechanical 
means to these ends were in themselves obvious, and the inventive step must, 
therefore, be found in the discovery just mentioned. 

Coming to the complete specification, the first question is whether the inven- 
tion is sufficiently described. This I take as raising the ground of objection 
stated in para. (h) of s. 25 (2) of the Act. It must be looked at from the view- 
point of one with reasonable skill and knowledge in the art who reads in order 
to ascertain how to carry the invention into effect. So regarded, I share the 
view already expressed that the description is sufficient. It is true that it does 
not include a clear statement of the discovery which was the real inventive step. 
I cannot but feel that this omission was unfortunate in the present case and that 
it has left much debatable which might otherwise have been beyond dispute, 
but it is not fatal for a patentee is not bound to include in his specification a 
statement of the inventive step. 

I come next to the plea of false representation, or failure of consideration 
as it was sometimes called. This plea cannot be always separated from that of 
inutility.. Here, it may in its substance be taken as the ground of objection 
stated in para. (k) of s. 25 (2) of the Act which reads: ‘‘(k) that the patent 
was obtained on @ false suggestion or representation.’ VarsEy, J., found in 
rage dmg eave on this issue, but held the letters patent bad for lack 

ject-matter. The Court of Appeal thought there was subject-matter, 
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but was unanimous in upholding the objecti i i 
: jection under discussion. The repre- 
_ aaa relied on by the respondents as false and sufficient to ES yelilats 
© grant were two in number. They are not to be found in the pleadings, 


but may be taken as stated by Conen, L.J., i = aie 
where he says (63 R.P.C. 145) af , +, in the passage in his judgment 


I find it impossible to construe the promise of the i i i i 
: specification as meaning anythin 

but @ promise (a) that the apparatus made in accordance with the eanuiuins 
contained therein would give a light of the steadiness thought up till then to be 
essential for a bicycle lamp, that is to say, a light with a frequency of 50 pulses per 
sua = Aer this - eacleny steady light would be produced by an improved 
method of construction. It seems to me clear for th i 

that neither of these promises is fulfilled. A oo Sapte agli be sag 


My Lords, it is plain on the evidence that the appellants’ Dynohub gives the 
cyclist a satisfactory light at slow riding speeds and has proved a commercial 
success. The defendants, indeed, have advertised the alleged infringement, 
their almost identical hub dynamo, as giving—‘ brilliant light even at walking 
speeds,” but these facts do not in themselves meet the plea, for it is equally 
clear that the appellants’ apparatus does not give a frequency of more than 
20 pulsations per second at slow speeds. Accordingly, if the specification 
promised what the Court of Appeal held it to promise, there has been misrepre- 
sentation. The effect of that would depend, no doubt, on the materiality of the 
representation as it can hardly be said, even in this somewhat subtle branch 
of the law, that letters patent are “obtained ’’ on the strength of what is 
immaterial. I shall, however, assume materiality for present purposes and, 
so assuming, this whole plea becomes a matter of the interpretation of the 
specification. It comes down, indeed, to a very narrow question—do the 
words ‘‘ steady ”’ and “‘ steadiness,”’ as applied to the light, connote a light with 
a frequency of 50 pulses per second, or are they, as the appellants say, merely 
employed to describe the reflected light as the cyclist sees it from the saddle 
when his lamp is in use to illuminate the way ahead? These alternatives 
represent, literally, two points of view as well as two common uses of the word 
“‘light.”” The construction urged by the respondents and adopted by the 
Court of Appeal looks from in front at the light as the source of illumination ; 
that contended for by the appellants looks from behind at the light which 
is shed. There is no further practicable choice, for with alternating current 
“steady ” cannot well have an absolute meaning. If the respondents aro 
wrong, the appellants are right, and, if the appellants are right, the evidence 
supports the promises and the objection fails. 

Before referring to the relevant passages in the specification it will be con- 
venient to mention several general considerations which, though not conclusive 
in themselves, cannot be left entirely out of account. (1) The evidence, while 
showing that a frequency of 50 pulses per second was regarded, prior to the 
appellants’ application, as the minimum necessary to obtain a light which would 
be steady to the eye, does not show that the words ‘‘ steady ”’ and “‘ steadiness ”” 
as used in the art had in themselves any special or technical meaning. They 
were apt to describe any light—be its frequency 50, 100 or 200 or more—which 
appeared steady. (2) The respondents’ interpretation, if sound, promises a 
frequency incompatible with any construction embodying the discovery which 
constituted the real inventive step. (3) The broad purpose of an invention, 
as gathered from a fair reading of the specification, need not be left out of mind. 
when construing an expression capable of more than one meaning. For example, 
the promise of a steady light in a specification dealing with a lighthouse lamp 
may well warrant a construction different from that of a similar promise made 
in relation to a cinema projector. (4) It is sometimes said that the specification 
is addressed to those skilled in the art. But this does not mean that its promises 
need necessarily be of a technical nature or that, where there is a choice of 
meaning, the technical construction is to be preferred. The results promised 
may well relate to the utility of the invention in the hands of the actual users ; 
and in the case of articles in common use, like bicycle accessories, 1t 18 but 
reasonable to assume that those skilled in the art will have the practical require- 
ments of purchasers very much in mind. ; 

I now turn to the specification. The first material paragraph runs : 

With electric generators for use on cycles heretofore in use it has been necessary 
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i ain the desired output and steadiness of light for the rotor of the 
piesa te rotated at a conaiderakiy greater speed than a wheels bg! = reat: 
It is said that the words ‘‘ the desired output and. steadiness of age ie 
back to the frequency of 50 pulses a second aimed at by the eine Ae or 
This paragraph relates plainly to what I may call the ee ‘d v4 pr 
generator, but these, on the evidence, had at most but 12 po ae Rati pani 
give a steady light in any sense of the expression, throughout t ae gga: ss ; 
of riding speeds, unless revolving faster than the wheels. When this 1s as oF 
j ar the appellants 
bered the words just referred to may bear the app llants’ interpretation Mie oe 
conflicting with the context. So read, the passage says, 11. rpg sr er 
earlier generators had, in order to get the desired output and a light which wo 
have the desired steadiness to the eye of the cyclist, to rotate at more than 
wheel speed. The passage is certainly not as lucid as it might be, but, taken 
as it stands, I think that is the preferable view of its meaning. Then, & little 
later, there comes this paragraph : 

The present invention has for its object an improved electric generator for the hub 
of a cycle wheel and having an improved construction and arrangement of parts, 
which gives a steady light even at slow speeds but which is only driven at the same 
speed as the cycle wheels. : 

The crucial words here are—‘‘ which gives a steady light even at slow speeds.” 
My Lords, if this passage stood alone, I venture to think that the worker in the 
art would not consider the sense in any way altered if the words “the cyclist 
were inserted after “‘ gives.”” Having read thus far, he might still be wondering 
how such a promise could be made good, but I think he would have little 
difficulty as a practical man, and in view of the ordinary meaning of the language 
used, in regarding the words ‘‘ improved ” and “ steady light ” from the stand- 
point of the cyclist. The proof of this invention obviously lay in its user and, 
it was on the cyclist’s verdict more than that of anyone else that its success 
depended. It is, however, said that this paragraph does not stand alone and 
that, when linked with ‘‘ steadiness of light ” in the passage first quoted, the 
technical construction must prevail. It is unnecessary to refer to the con- 
sistory paragraph or the detailed description of the construction which follows 
it except to say that the latter makes a lengthy reference to drawings which 
depict a 20 pole generator. It may also be added, as beyond question on the 
evidence, that such a generator, when rotating with the wheel at slow riding 
speeds, produces in or about 20 pulsations per second. Then comes this passage : 
“The stator may be about 34 inches diameter and has the same number of poles 
(20) as the rotary magnet. It is found that an electric generator constructed as 
hereinbefore described although running at a slow speed generates a current having 
a frequency which gives a steady light even at low speeds. 

My Lords, any doubt there may be in the earlier parts of the specification 
as to which of the rival interpretations should prevail is, to my mind, entirely 
removed by this passage. It tells the skilled reader—and I do not think he 
need be very skilled for this purpose—that, whatever he may have thought 
till then, the promised steady light is a light obtainable with a frequency of 
20 pulses per second and does not, therefore, require, or take its character from, 
the former minimum standard of 50 pulsations. Fairly read, it can, in my 
opinion, mean nothing else, and, if that be so, it repels conclusively the con- 
struction upheld by the Court of Appeal. I would, therefore, hold in favour 
of the appellants’ interpretation and against the objection of false representation 
and failure of consideration. For the reasons indicated in the general con- 
siderations enumerated, I find this result at least in harmony with the nature 
of the invention and the purpose of the document. It also, lam glad to think, 
accords with the merits, for the person most concerned, the cyclist, has, 
undoubtedly, got what the inventor aimed at giving him—an improved con- 
struction and a satisfactory light. 

The next matter for consideration is the validity of the claims. Claim 1 
was attacked on several overlapping fronts. Ambiguity, inutility and undue 
width were all alleged against it. My Lords, the scope of claim 1 turns on the 
scope of the word ‘‘ multipolar’ as used therein in relation to the permanent 
magnet and the armature. It was admitted that in the art ‘‘ multipolar ” 
means having four or more poles. Accordingly, unless the word has some 
narrower meaning in claim 1, the territory which that claim stakes out is wide 
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in the extreme. So wi i . . 
which could not give the light paca od include, in one direction, generators 
iat uct embody tha Aa 9 a se * and, in the other, generators which 
Reta tha meaning of “ multipolar , ounsel for the appellants sought to 
nf the claim—-"* : P y contending that the openin 
im: an electric generator for a cycle,’ sh 3 se Mais 
electric generator suitable for a cycle,” and ae ee 
only operate in res ycle,” and that, so construed, the claim would 
pect of generators of the t d i ; ro 
of poles needed to utilise the disc Bp ree re oie nad tne cua ber 
light. This, it was said, would havin ead rd aatitick ee 
seni of “‘ multipolar ”’ to 20 poles 7A acaba Mga Gar a 
specification is read as a whole I am prepared to acce £ thaw tear Wee oe 
generator ’’ means an electric lighti seiased es pleas 
pedal bicycle, but to inject Se rantitoaecive a hick oe neniteis 
Sk aes i elementary rule of construction in that ha Sal ected Soa 
ion is to secure a result rather than to clarify th ; i i 
I am, therefore, of opinion that ‘‘ multipolar ”’ ae Ea eeare men aca 
in which it is un polar ” must be construed in the sense 
radia acy athe aati of thie cain wien 
I would Getto thei olsen 4 a y be, the ambit of this claim is too wide. 
aims 2, 3 and 4 suffer from the same i ith i 
There remains claim 5 which reads: ‘“ a anoeeencinite ae pe tee ue 
structed, and arranged, substantially as herein described, with rahe Aa 
as illustrated in the accompanying drawings.’’ The question me bah we 
one of construction. Do the words I have italicised make the de rane 
oftheclaim ? Ordothey refer to them merely as depicting one exa River ae 
has already been more generally described ? If the (tie sae oy elo 
and so limited with respect to the number of poles as, in ae opini x Roan 
the fate of the earlier claims. If the latter, the words in ial ee tio ap 
the claim is as faulty as the others. That drawings ae be so iat seca 
with a claim as to preserve it from a fatal wideness peaeabs from ead ee 
of this House in Hale v. Coombes (1), where the incorporating words a car 
similar to those employed here: see the observations of Lorp tne (ao 
R.P.C. 346) and, for a more modern instance, Eyres, Lid. v. Grundy, Ltd i 
On the other hand, in Tucker v. Wandsworth Electrical Liars: si, Sa 
Lid. (2), the Court of Appeal read, the words ‘‘ substantially as herein set forth 
and, illustrated ” as relating to the earlier description in its width and, therefore, 
inoperative to restrict the claim to the drawings. My Lords, claim 5 is un- 
happily punctuated, but I have reached the conclusion that, on its true con- 
struction, it ought to fall on the Hale v. Coombes (1) side of the line. T'ucker’s 
case (2) seems to me to come very near the line indeed, and, on consideration, 
I think the decision of Tomuin, J., is to be preferred to that of the Court of 
Appeal. Whatever the authority of that case, I think claim 5 falls to be 
distinguished on the ground that it points back only to that part of the descrip- 
tion which explains the detail of the accompanying drawings and which, though 
given as one example of the invention, is clearly segregable from the more 
general descriptive passages. I am, therefore, of opinion that claim 5 is a 
narrow claim and good. The objection that the letters patent were invalid 
because the appellants had abused the monopoly was not sustained in the lower 
courts or before this House and no more need be said of it. 

There remains the question whether, on the evidence, the respondents have 
infringed claim 5. My Lords, I have had an opportunity of considering the 
opinion of Lorp Morton or HENRYTON on this branch of the case. I fully 
agree with his conclusion that the respondents have so infringed. I also agree 
with the reasoning on which that conclusion is based and would, if I may, 
adopt it in its entirety. For these reasons, I would, for my part, allow the 
appeal in terms enabling the appellants to obtain such relief as, on the views 
I have expressed, they may show themselves entitled to, having regard to the 
provisions of s. 32a of the Act. 

Appeal allowed. No order as to costs. 

Solicitors : Steadman, Van Praagh & Gaylor, agents for George Linter, Notting- 

ham (for the appellants) ; Woodham Smith, Borradaile & Martin (for the 
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Re ROGERS’ QUESTION. 


[Court oF APPEAL (Lord Greene, M.R., Asquith and Evershed, L.JJ.), 
January 30, February 2, 1948.] 

Husband and Wife—Title to property—M atrimonial home—Both partres con- 
tributing to purchase—Intention of parties—Married Women’s Property 
Act, 1882 (ec. 75), 8. 17. 

In a question between husband and wife, under s. 17 of the Married 
Women’s Property Act, 1882, as to the title to the matrimonial home, 
the judge, after seeing and hearing the witnesses, should try to conclude 
what was in their minds at the time of the purchase and then make an 
order which, in the changed conditions, fairly gives effect in law to what 
the parties must be taken to have intended at the time of the transaction. 

Before marriage the wife found a house, the price of which was £1,000, 
and, herself opened, negotiations with the vendor. The sum of £100, pro- 
vided wholly by the wife, was paid on or before the signing of the contract, 
and the balance of £900 was raised by means of a mortgage of the house with 
a building society. Both the contract and the conveyance were made in 
the name of the husband, who also entered into the mortgage and an 
indemnity policy required, by the building society and paid all instalments 
and interest due under the mortgage. In proceedings under s. 17 of the 
Married Women’s Property Act, 1882, each party claimed that he or she 
had always intended that the beneficial ownership should be in him 
or her. On conflicting evidence the judge came to the conclusion that the 
intention of the parties at the time was that each should contribute a certain 
proportion to the purchase price of the house, the husband nine-tenths 
and the wife one-tenth, and he made an order that the husband should 
hold the house on trust for sale and that the parties should be entitled 
to the proceeds of sale in those proportions. On appeal :— 

Hetp: on the evidence it was reasonable to infer that each party 
intended, to contribute to the house in the proportions found by the judge 
and his order should be affirmed, subject to a proviso that, in so far as on a 
sale nine-tenths of the proceeds of sale was insufficient to discharge what was 
due in the mortgage, the husband, was liable to make good to the wife any 
deficiency. 

[As Tro SuMMaRY PROCEEDINGS BETWEEN HUSBAND AND WIFE AS 
see HALSBURY, Hailsham Edn., Vol. 16, p. 740, para. 1211; and ie Cine 
DIGEST, Vol. 27, pp. 260, 261, Nos. 2296-2303.] ; 


APPEAL by the wife from an order of RoxBureu, J., dated July 25, 1947 
that the husband should hold a house, the former matrimonial home, on trust 
for sale and that the parties should be entitled to the proceeds of sale, in the 
proportion, as to the husband, of nine-tenths, and, as to the wife, of one-tenth. 
The order was affirmed subject to a slight variation. The facts appear in the 
judgment of EvERsHED, L.J. 


Blanshard Stamp for the wife. 
A. H. Ormerod for the husband. 
Cur. adv. vult. 


Feb. 2. EVERSHED, L.J., read the following judgment. In this case 
the issue is between a man and a woman whose marriage has, unfortunatel 
foundered, as to the beneficial ownership of a house acquired (in the name of the 
husband) at or shortly before their marriage on Apr. 1, 1939. In this, as in most 
similar cases, the difficulties of a judge are aggravated by the circumstances 
that the two contesting parties are now extremely hostile to each other and that 
the conditions of a broken marriage, which now subsist, were not fully appre- 
ciated by either party, even if, as the learned judge thought, they were pe 
absent from the mind of one of the parties, when the transaction in question 
was entered into. When two people are about to be married and are negotiatin 
for a matrimonial home it does not naturally enter the head of either to en oie 
caréfully, still less to agree, what should happen to the house if the nee : 
comes to grief. What the judge must try to do in all such cases is, after wins: 
and hearing the witnesses, to try to conclude what at the time was in the area 
minds and then to make an order which, in the changed conditions, ie fairly 
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gives effect in law to what the parties, in the judge’s finding, must be taken to 
have intended at the time of the transaction itself. 

In this case RoxsurRGH, J., after seeing and hearing the two parties and two 
other witnesses called for the wife, came to the conclusion that the wife and 
the husband had it in their minds to contribute in certain proportions (viz., 
as to nine-tenths the husband and one-tenth the wife) to the purchase of the house 
in question, 160, Craddocks Avenue, Ashtead, and his order, subject to one 
point mentioned hereafter, gives effect to that conclusion by providing that the 
husband should hold the house on trust for sale and that he and his wife should be 
entitled to the proceeds of sale in the same proportions of nine-tenths and, one- 
tenth. Counsel for the wife has forcibly argued that the learned judge was 
wrong in his conclusions and in his method of giving effect thereto. For my 
part, I find it impossible to say that he was wrong, subject only to the one 
small point already indicated. The admitted facts are these. The wife found 
the house, the price of which was £1,000, and herself opened negotiations with 
the vendor, Mr. William Robinson (a witness in the case for the wife). The 
sum of £100 was paid in cash on or before the signing of the contract and the 
whole of this sum was provided by the wife (as to half of it, in fact, on her behalf 
by her father), though it appears to have reached Mr. Robinson wholly or 
partly via the husband. No further cash was provided by either party, the 
whole balance of £900 being raised by means of a mortgage of the house with the 
Halifax Building Society. Both the contract and conveyance were made in 
the name of the husband, who also entered into the mortgage and an indemnity 
policy required by the building society. All instalments of principal and 
interest due under the mortgage and so far paid have been paid by the husband. 

If this matter had rested there, and in the absence of any other evidence 
of the intention of the parties, it would, as it seems to me, have been difficult 
for counsel for the wife to quarrel with the learned judge’s conclusion that the 
two of them intended to contribute in the proportions he found, viz., nine- 
tenths for the husband and one-tenth for the wife. The husband, having 
himself no cash, raised the sum required by the mechanism described. He made 
himself solely responsible for the repayment to the building society and, as I 
have said, in fact, has himself paid all instalments so far. For practical purposes 
the position does not really differ from that which would, have arisen had wife 
and husband respectively put up £100 and £900 in cash. There was, however, 
certain further evidence, and the real contest of fact between the parties turned 
on what occurred on the occasion in March, 1939, when the contract was 
signed and both husband and wife (then engaged to be married) were present 
with Mr. Robinson. Although it was denied by the husband, the learned 
judge accepted the evidence of the wife, supported by Mr. Robinson, that ad 
was on this occasion what counsel for the wife called a tiff. The tiff seemingly 
arose out of the wife’s discovery that the contract had been made out in the 
name of the husband. To that she objected. and, claimed that the Heo 
should be made out in her name. To that claim the husband in turn objected, 
and in the end, as I have said. both contract and, conveyance were in the name 
in Bees iotvoncs proper to bé drawn from this evidence? It is Sle 
and in the circumstances, perhaps, not surprising having reer O ee ee ee 
relations, that each party has put forward extreme claims. a © ee an. 
has alleged that the property was, and was always Sade “ "a ae 
ficially, subject only to his obligation to repay the £100 provide , y io a 
which, he said, was a loan. That contention the learned judge has re} 
The wife, in the course of her cross-examination, went so far as to eee 
that the property is, and was always ne geey aie Pee taestent Stee 
the husband’s obligations and payments as to the mi = ss isla 
taxes, etc., being entered into or provided as part a agape ee 
which it would be his proper function to discharge. is fai 


the conclusion that each must be taken to have contributed, to the purchase 
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in the proportion in which they did, in fact, contribute or (in the case of the 
husband) make himself liable to contribute. In my judgment, he was right. 
It is more than possible that each went away from the meeting in question 
with a somewhat different, though vague and certainly never formulated, 
idea of what its effect had been. It is, at least, clear that, whatever her protests, 
the wife knew that in spite of them the property would be in her husband’s 
name. Equally is it clear to my mind that the wife was unwilling to make 
any further contribution to the purchase (though she appears to have been 
possessed of some £500 which could have been so applied) or to make herself 
liable, as I understand her cross-examination, for any mortgage which she 
expected her husband to undertake. In the circumstances, it seems to me 
wholly unreasonable to suppose that the wife thought she could both have her 
cake and eat it, but wholly reasonable to infer, as RoxBuRGH, J., inferred, 
that each intended to contribute to the home in the respective proportions 
found by the judge. 

In fact, as may be supposed, the value of the house has greatly increased, 
so that on a sale and after satisfaction of the mortgage out of the husband’s 
nine-tenths each party will, on the basis of the judge’s judgment, in fact, get 
the benefit of the enhanced value in the proper proportions, but counsel for the 
wife has argued that the form of order made will not achieve arithmetically 
what the learned judge intended, or must be taken to have intended, if the 
property is sold for less than £1,000, unless it is sold for nothing at all, for, 
having regard to the form of order, the loss would inevitably fall exclusively 
or principally on the wife. As things are, the point is almost certainly academic, 
but it could be remedied, and (subject to what counsel for the husband may say) 
should, in my judgment, be remedied, by adding a proviso to the effect that in 
so far as on a sale nine-tenths of the proceeds of sale is insufficient to discharge 
what may be due thereout to the mortgagee, the husband is liable to make good 
to his wife any deficiency. 


ASQUITH, L.J.: I agree. The fact which stands out decisively is that 
the wife never intended in any circumstances to be saddled with any liability 
in respect of nine-tenths of the purchase price. I think the reasonable inference 
from ve and the other facts in evidence is that at which the learned judge 
arrived. 


LORD GREENE, M.R.: Lagree. It seems to me that one or two answers 
by the wife while giving evidence make it perfectly clear that she was intending 
and expecting that her husband would pay off the amount of the mortgage. 
In the ordinary way that would be paid off by instalments comprising both 
principal and interest. She appreciated that the payments would take that form 
and she regarded the payments so to be made by her husband as part of the 
household expenses, both the element in the payments representing interest 
and the clement representing principal. It seems clear to my mind that she was 
expecting that the liability to pay back £900 principal advanced was to be a 
liability of her husband alone. ‘She said, when asked by the learned judge 
who was finding the other £900: “ Presumably my husband.”’ Again, when 
asked whether she thought the repayments of capital were part of the “house- 
hold expenses, she replied: ‘“‘ Yes.” That means that she was expecting 
them to be paid by her husband. It is clear to my mind, as my Brothers have 
said, the last thing she expected to do in any circumstances, directly or indirectl 
was to undertake any liability at all with regard to the purchase. I te , 
directly or indirectly for this reason, that, if her case is right, then, if the pro =e 
had been conveyed to her and she had been the mortgagor, under the ae a, : 
she would have been directly liable for the mortgage debt. Similarly, if ndeeae 
is right, her husband, if he had been sued on the mortgage auld’ have been 
entitled to an indemnity against her. In neither way was she intending, in m, 
opinion, to undertake any liability because she regarded it as her heise ds 
share of the transaction. I agree with the order proposed. ra: 
1 ee . e A ; ; 
Solicitors: Wilfrid Ellis (for the wife); W. Paes toes te ove rit ) 

[Reported by F. Gurrman, Esq., Barrister-at-Law.] 
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ATTORNEY-GENERAL v. MILLIWATT, LTD. 
[Kixe’s BEnoxw Division (Cassels, J.), February 2, 3, 1948.] 
Revenue—Purchase tax—Liability—Electric heating pads and blankets—‘* Appli- 
ances and apparatus of a kind used for domestic purposes ’’—Finance (No. 
2) Act, 1940 (c. 48), sched. VII, para. 7. 
Electric heating pads and blankets, provided with three switches to 
control the heat at three different temperatures and alleged by the manu- 
A facturers to have been designed for use for medical purposes, could be 
used without special knowledge and were advertised for use, and, in fact, 
were widely used, for domestic pufposes :— 

Hetp: the pads and blankets were ‘appliances and apparatus of a 
kind used for domestic purposes’ within the meaning of the Finance 
(No. 2) Act, 1940, sched. VII, para. 7, and were, therefore, chargeable 
to purchase tax under ss. 18 and 19 of the Act. 


[For THE Finance (No. 2) Act, 1940, ss. 18, 19 aND scHED. VII, PARA. 7, see 
HALSBURY’S STATUTES, Vol. 33, pp. 408, 410, 433.] 


Action for the recovery of purchase tax in respect of electric heating pads 
provided with three switches to control the heat at three different temperatures. 
The defendants contended that the articles, being designed for medical purposes, 
could not be classified as domestic appliances, but it was held that the articles 

C were ‘“ appliances and apparatus of a kind used for domestic purposes ” within 
the meaning of para. 7 of sched. VII to the Finance (No. 2) Act, 1940, and 
were, therefore, liable to purchase tax under ss. 18 and 19 of the Act. 

H. L. Parker for the Attorney-General. 

Friend for the defendants. 


CASSELS, J.: Under ss. 18 and 19 of and sched. VII, para. 7, to, the 
Finance (No. 2) Act, 1940, purchase tax is chargeable on “ domestic cooking 
and heating appliances, and other appliances and apparatus of the kind used 
for domestic purposes.”’ This is a friendly action brought to test the question 
whether the Milliwatt electric heating pads and blankets which are made by the 
defendants and are provided, with three switches to control the heat at three 
different temperatures come within the words “ other appliances and apparatus 
of a kind used for domestic purposes.” If they do, purchase tax is chargeable ; 

E if they do not, they are purchase tax free. 
On behalf of the ATTORNEY-GENERAL there was put before the court a publica- 
tion by the defendants setting forth certain claims for pads with the three- 
heat control. The defendants advertised that this pad could be used by any- 
body without special knowledge, that its use was not restricted, to the bed, 
that the patient could sit in an armchair or lie on a divan, and that certain 
complaints had been successfully treated with the pad. As to the blankets, 
F the defendants advertised that they were essential in every home and that they 
replaced hot-water bottles, because they were more convenient, effective and 
economical. There was also put in a pamphlet about heat-therapy from the 
Medical Supply Association, to whom the defendants sell many of these pads 
and blankets. A medical note on that document stated that Electrically 
heated pads and blankets are of value in every home. For the healthy they 
ensure thoroughly aired beds, etc. ; for the ailing they give wonderful relief 
from pain,”’ and then it mentions various troubles to which flesh is heir. The 
catalogues of some other manufacturers claim that these pads could be used 
in babies’ cots. Evidence for the ATTORNEY-GENERAL was called from the 
Civil Service Stores and the Army and Navy Stores which showed that these 
pads and blankets had been sold by them to ordinary members of the public, 
the sale being restricted between 1942 and the end of the war to those who could 
H produce a doctor’s certificate, but being without restriction now. A witness 
from Faudels, Ltd., gave similar evidence with regard, to sale by a wholesaler 
to a retailer. The evidence for the defendants was from Mr. Summers, the 
defendants’ managing director, the designer of these pads and blankets, with 
twenty years’ experience, ten years with a company called Thermega cpa ten 
with the defendants. He claimed that the three-heat control pads and, bla Ae 
were designed and produced for medical purposes. Three ee aaa on . 
obtained, 100 degrees, 120 degrees and 162 to 170 degrees. J dears ae 
cases are treated with these appliances. Mr. Yeo, manager of the electrica 
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department of Savory & Moore, said that his firm sells these articles for thera- 

eutic purposes in illness. . ; 
; This eadce has been the subject-matter of discussion between the Commis- 
sioners of Customs and Excise and the defendants since 1940. The contention 
throughout of the defendants has been that these pads and blankets, being 
designed for medical use, ought not to be classified as domestic appliances. 
On Mar. 21, 1941, the commissioners wrote stating that liability to tax was 
determined by reference to the nature of the articles and not to their actual use, 
that ‘‘ appliances of a kind used for domestic purposes were chargeable with tax 
irrespective of the use for which they might be employed.” Counsel for the 
defendants submitted that the converse of this must also be true. After 
much discussion the commissioners decided, on Dec. 14, 1944, that “‘ for the 
present” the three-heat control blankets and pads were not chargeable but 
single control blankets and pads remained chargeable. That was on condition 
that the three-heat control blankets and pads were only available to private 
purchasers on production of a medical certificate. On Apr. 14, 1945, the 
commissioners reconsidered the position and decided that all such blankets 
and, pads other than pads specially shaped to meet the requirements of particular 
complaints, like electric eye and ear pads, must be regarded as within the 
scope of the schedule of chargeable goods. The defendants were not prepared 
to accept this without a contest. Where there is a question what goods are 
chargeable it must be decided by a court of law, and a decision of the com- 
missioners does not bind the court. It is to be observed, however, that in a 
notice by the commissioners in 1942, issued by way of official assistance to 
traders, certain electric appliances were classified as chargeable, e.g., ultra- 
violet lamps, infra-red lamps, and radiant heat lamps, while electro-therapeutic 
equipment designed for hospital or professional use was not chargeable. In 
the same publication electrical appliances such as warming pads and blankets 
were stated to be chargeable. 

I have only to deal with this case. Most of the authorities on the word 
** domestic ’’ are to be found in cases concerning the domestic use of water, 
and they are not of much assistance. I think ‘‘ domestic” in the present 
connection means the house or the home. A great variety of articles go to make 
a home, not because they are necessary, but because they are calculated to 
contribute to the comfort and well-being of people in the home. Such articles 
may be said to be of a kind used for domestic purposes. The fact that any one 
of these articles may be used for medical purposes does not prevent its being 
an article of a kind used for domestic purposes. I do not think that war-time 
restrictions on its sale can alter its character, neither is its character altered 
because the manufacturer designs it for medical use. 

My attention has been called to the Finance (No.2) Act, 1942, which clearly 
shows in more than one instance that where goods have been designed, specially 
for industrial use they are exempted from charge although other articles of the 
same kind in ordinary use, 7.e., garments and footwear, are chargeable at the 
higher rate under the Act. The same thing attaches to headgear, scarves, 
collars, cuffs, and other things. If the legislature had desired that these pads 
and blankets, if designed for some special use, should be exempted from the tax, 
I think they would have said so. In the home one finds the sick as well as the 
healthy, the feeble as well as the strong. Warmth is acceptable to both, and 
I cannot see that it makes much difference whether it comes from the fire in 
the grate, the gas in the stove, the hot-water in the bottle, or the electricity 
in a pad or blanket, however the current may be adjustable or controllable. 
Hero is an appliance of great utility and practical convenience which can be 
used, by anybody without special knowledge and with a negligible current 
consumption. It can surprise nobody that it should have gone into domestic 
use.” I have no doubt that these pads and blankets, even with the three-heat 
control, are appliances and apparatus of a kind used for domestic purposes, 
and, therefore, goods chargeable to purchase tax. I so hold. There must 
be judgment for the agreed sum of £107 10s. Od. 

Ras ~ Judgment for the Crown with costs. 

olicitors: Solicitor of Customs and Excise (for the Crown); Parkers & 
Hammond (for the defendants). 


[Reported by F. A. Amms, Esgq., Barrister-at-Law.] 


G 


C.A.] REDMAN v. REDMAN 333 


REDMAN v. REDMAN. 


(Court oF AppEaL (Tucker and Wrottesley, L.JJ., and Vaisey, J.), 
February 4, 1948.] 


Divorce—Discretion—Relevant considerations—Desire of respondent to re-marry— 
Bigamy of petitioner. 

A wife, who had contracted a bigamous marriage, sought a divorce 
on the grounds of her husband’s adultery, and asked the court to exercise 
its discretion in her favour. It was put in the forefront of the case for the 
wife that the discretion should be exercised to enable the husband to marry 
a woman by whom he had had a child, but when the evidence failed to 
support the proposition that the husband desired to re-marry, the case 
was not presented to the commissioner on grounds favourable to the wife. 
In his judgment the commissioner stated that he was satisfied that he 
would not be justified in exercising his discretion in favour of the wife 
and, he dismisssed the petition, but he did not set out his reasons for arriving 
at that conclusion. On appeal by the wife, 

Hetp: the fact that a judge or commissioner does not set out every 
one of the reasons which actuated him in coming to his decision is not 
sufficient to support an argument that he has not applied his mind, to the 
relevant considerations, but, on the facts, as a result of the way in which 
the case had originated and been presented, the commissioner had not 
given sufficient weight to some of the relevant considerations, and the 
discretion of the court should be exercised in the wife’s favour. 

Dictum of Viscount Simon, L.C., in Osenton & Co. v. Johnston, ( [1941] 
2 All E.R. 245, 250; 165 L.T. 235, 238), applied. 

Per Tucker, L.J.: The fact that the respondent may desire to get 
married and regularise the position of some woman whom he may, perhaps, 
have deceived is, no doubt, a relevant consideration under the fifth of the 
headings in the speech of Lorp Simon, L.C., in Blunt v. Blunt, where, re- 
ferring to the considerations determining the exercise of the court’s discretion, 
he said ( [1943] 2 All E.R. 76, 78; 169 L.T. 33, 34): “To these four considera- 
tions I would add a fifth of a more general character, which must, indeed, be 
regarded as of primary importance, namely, the interest of the community 
at large, to be judged by maintaining a true balance between respect for 
the binding sanctity of marriage and, the social considerations which make it 
contrary to public policy to insist on the maintenance of a union which has 
utterly broken down.” | 

Per curiam: The mere fact of bigamy having been committed by the 
spouse who is asking for the exercise of discretion does not in itself operate 
as a bar to such exercise, but bigamy is properly to be weighed in the balance 
with other matters when the court is considering the question of the exercise 
of its discretion, and the circumstances in which the bigamy was committed 
must be carefully taken into account. 


As TO DISCRETION OF COURT IN GRANTING A DECREE, see HALSBURY, Hailsham 
A eg Vol. 10, pp. 686-690, paras. 1018-1025 ; and ror CasEs, see DIGEST, Vol. 27, 
pp. 359-367, Nos. 3446-3538.] 


Case fe d to :— 
(1) Blunt v. Blunt, (1943] 2 All E.R. 76; [1943] A.C. 517; 112 L.J.P. 58; 169 


L.T. 33; Digest Supp. 
(2) Osenton & Co. Re rehitaton [1941] 2 All E.R. 245 ; [1942] A.C. 130 ; 110 L.J.K.B. 


420; 165 L.T. 235; Digest Supp. 


App i issi dated June 
aL by the wife from an order of Mr. Commissioner EDDY, 
10, 1947, Se Peeiig a decree of divorce in an undefended. suit in which he found 


2 is di ion in the wife’s 
ultery was proved, but refused to exercise his discretion in 
eee The oieal a allowed and a decree nisi granted. The facts appear 


in the judgment of TUCKER, L.J. 


Turner-Samuels, K.C., and Fairweather for the wife. 
The husband did not appear. 
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TUCKER, L.J.: The parties were married in March, 1935, when the 
wife was 23° years of age. According to her evidence, unknown to her 
her husband had venereal disease at the time of the marriage. The marriage 
was never properly consummated because of a disease from which the husband 
was suffering, and so the sexual relationship between the parties was very 
unsatisfactory, but for that no blame attached to the wife. That being the 
position, they parted in October, 1935. In 1940, the husband joined the army 
and the wife heard nothing from him until 1946, when she received, @ communi- 
cation from solicitors acting on his behalf indicating that he desired her to 
divorce him. Meanwhile, during this interval of 11 years, she had been working 
as a single woman. In 1940 she met a man named Cross. Intercourse took 
place between them and in March, 1942, a child was born. Cross agreed to 
marry her and on Apr. 28, 1942, they bigamously went through a form of 
marriage. The wife lived with Cross until September, 1945, but she was un- 
happy with him and she then left him. She was, apparently, a truthful witness 
at all stages of her evidence. She was almost encouraged to say that Cross 
had left her. She would not have that, but said that she left him. She also 
said that she had posed to Cross as a single woman and that he was unaware 
of her marriage when he went through this form of marriage with her. Later, 
she went to the police and gave them information about her doings, and when 
this case was heard by the commissioner proceedings for bigamy were pending 
against her, in addition to charges of obtaining money by false pretences which 
arose out of the fact that Cross, when he joined the army, had made the necessary 
arrangements for her to receive the allowances due to a soldier’s wife. Those 
proceedings have since been terminated and their result is immaterial to any 
matter that we have at present to consider. 

That is the history of this marriage. This woman had a make-believe kind 
of marriage with the husband and an unfortunate association with Cross, and 
she is now left at the age of 36 with an illegitimate child and no husband. 
Her husband, who had disappeared into the blue for 11 years, suddenly 
emerged, when he had got a girl into trouble and wished to marry her. He 
appears to have instigated the proceedings which were brought by his wife 
against him in order that he might marry this girl. He was evidently called 
at the hearing, having been duly warned, to give evidence to prove his own 
adultery, and to support the wife’s case for the exercise of the court’s discretion 
by stating that he desired to be free to marry this girl. It is to be said in his 
favour that he was also a very frank witness and he would not have any of 
that. When he was asked: ‘If there should be a divorce in this case, what 
are your intentions with regard to Miss Holloway ?”’, he said: “I do not know. 
At one time we were going to get married, but I have not seen her for some 
time now. Whether she is of the same mind now I do not know.”’ He was 
asked: ‘‘Of what mind are you?”’, and replied: ‘‘It depends on the girl 
mostly.’’ Counsel for the wife, in his address to the commissioner, said that 
the judge undoubtedly had had the whole truth, emphasised the sad aspects 
of the matter, pointed out that relief by way of nullity on the ground of the 
existence of venereal disease was not open to her under the law as it stood 
in 1935, and urged, perhaps rather optimistically, that, if the, learned 
commissioner did exercise his discretion, there was some chance that the 
husband, would marry the girl Holloway, and the wife, having served 
whatever sentence she might have to serve, would emerge a better woman 
and able to lead a decent life. The commissioner, in giving his decision, said : 


I am satisfied that I should not be justified in exercising discretion so far as the 
petitioner is concerned. Three summonses were put before me relating to charges 
against her which are now pending in the magistrates’ court. One alleges bigamy, 
the second, obtaining a valueble security by false pretences, and the third, obtaining 
from His Majesty by false pretences the sum of £416 16s. 6d. It would be improper 
for me to comment on these matters. I, therefore, content myself with saying that, 
on the material before me, I see no ground whatever to justify me in exercising my 
discretion in favour of the petitioner and the petition is accordingly dismissed. 


I*desire to emphasise as strongly as I can that the fact that a judge or 
commissioner does not set out every one of the reasons which actuate him in 
coming to his decision will not be sufficient to support an argument in this 
court that he has not applied his mind to the relevant considerations, nor is it 
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necessary for him to Set out all the matters which are summarised under the 
five well-known headings in Lorp Srmon’s speech in Blunt v. Blunt (1). One 
naturally assumes that judges and commissioners have these matters in mind 
and endeavour to apply them. The mere fact that, in his judgment, the 
commussioner may not have mentioned some fact or other or that he emphasised 
some other fact is quite insufficient to persuade me that he did not, in fact, 
apply his mind properly to relevant matters which he does not in terms 
mention. Further, it is necessary to emphasise that it is not our discretion 
that is being sought. The discretion is that of the learned commissioner, and 
Wwe can only interfere if we are satisfied that there has been a wrongful exercise 
of that discretion in that no weight or no sufficient weight has been given to 
relevant considerations. Regarding this case as a whole, I am driven to the 
conclusion that the commissioner did not give sufficient weight to some of the 
relevant considerations, and I think that came about as a result of the way 
in which the case had been presented to him. It had been put in the forefront 
of the argument that the discretion should be exercised to enable the husband 
to re-marry. There was no indication that the wife was contemplating matri- 
mony. The whole case was put forward for the benefit of the husband. It is 
true that the fact that he may wish to get married and regularise the position 
of a woman whom he may have deceived is a relevant consideration under 
the fifth of the headings in Lorp Srmon’s speech in Biunt v. Blunt (1) ( [1943] 
2 All E.R. 78) : 


To these four considerations I would add a fifth of a more general character, which 

must indeed be regarded as of primary importance, viz., the interest of the community 
at large, to be judged by maintaining a true balance between respect for the binding 
sanctity of marriage and the social considerations which make it contrary to public 
policy to insist on the maintenance of a union which has utterly broken down. 
I think the desire of the husband to get married is a relevant consideration 
which comes properly under that head. I am driven to the conclusion that 
in the present case the commissioner had been directing his mind primarily 
to the position of the husband and had attached too much weight to the fact 
that the wife had been guilty of bigamy. I think he must have lost sight of 
the very peculiar circumstances of this case, the history of the marriage, the 
fact that the wife’s adultery had been contributed to by the conduct of the 
husband whom she had not seen for several years before she formed a bigamous 
association with the man, Cross, and, above everything else, the fact that 
she is now 36 years of age and, although she is not contemplating matrimony 
for the moment, will, if discretion is not exercised in her favour, be precluded 
for ali time from contemplating a matrimonial alliance, and that will result 
in the maintenance of this so-called marriage in circumstances which I cannot 
think will be beneficial in the interest of the community at large or will 
enhance the sanctity of marriage. 

In these exceptional circumstances, I think that this is a case in which the 
commissioner cannot have given due weight to relevant considerations and is, 
therefore, one in which it is open to us to apply our minds to the matter, and 
I further think it is one in which discretion should be exercised in favour of 
the wife. In coming to that decision I do not desire for one moment to be 
thought to be minimising the seriousness of the offence of bigamy, nor to be 
indicating that that is not a proper matter to be weighed in the balance together 
with other matters when judges or commissioners are considering this difficult 
question of the exercise of discretion. 


WROTTESLEY, L.J.: This is a case in which I have felt considerable 
difficulty and it is only with some doubt and hesitation that I have finally 
come to the conclusion that the appeal ought to be allowed—the more so because I 
feel that it is pretty clear that in the circumstances presented to the commissioner I 
should have come to the same conclusion as the commissioner. The fact is 
that the case was not presented to the commissioner on grounds favourable 
to the wife, for there were grounds favourable to her which might have acted to 
counter-balance the unfavourable aspects of her case. She was very hardly 
dealt with in her original marriage. Nearly seven years passed before this 
bigamous ceremony, and, that is not unimportant. What I may call the more 
important crimina] element in her conduct in entering into this bigamous 
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marriage was the concealment of the truth from her ‘‘ husband.” I have ere 
to see what her explanation of that was. The commissioner attach 
importance to the point and asked: ‘‘ Did you tell this man, Cross, ding 
you went through this ceremony with him, that you were a single woman ! 
The answer was: ‘“ Yes, he asked me. Why I did not like to tell him I was 
married was because he would ask for explanations about why did I leave my 
first husband, or why he left me. I did not like to say about his venereal 
disease.” I am bound to say that occurs to me to be a reasonable answer 
which goes some way to explaining why she had concealed from this man the 
distressing facts of the original marriage. As to the fraud, it was not in all 
the circumstances a very serious case. The woman was, undoubtedly, entitled 
to be supported and so was her child in any event. Another matter which is 
* important but was not put before the commissioner is that she might, if granted 
‘her divorce, desire to re-marry. It seems to me that, if things which could have 
been said for the wife had been said, the commissioner might well have decided 
differently. It is impossible for us to say now what he would have decided, 
but it is abundantly clear that he was never asked to apply his mind to these 
problems. 

The case scems to fall within the language of Lorp Smwon in Blunt v. Blunt (1) 
where he said (ibid., 79), quoting from what was said in Osenton v. John- 
ston (2) ({1941] 2 All E.R. 250): 


If, however, the appellate tribunal reaches the clear conclusion that there has been 
a wrongful exercise of discretion, in that no weight, or no sufficient weight, has been 
given to relevant considerations . . . then the reversal of the order on appeal may 
be justified. 


At any rate, the case having been presented thus to the commissioner, the 
time has now come when this court must consider what can be said on behalf 
of the wife. On the whole, although not without some doubt, it seems to me 
that the balance that Lorp Simon referred to in his speech (2bid., 525) tips 
finally in favour of the wife, and I say that in spite of the bigamy, a matter 
which certainly had to be weighed carefully by the commissioner. For this 
reason, and with some doubt, I have come to the conclusion that the appeal 
ought to be allowed. 


VAISEY, J.: I also am not satisfied that the commissioner brought 
his mind to bear on several of the relevant considerations in this case. I say 
that for two reasons :—(a) because it was placed in the forefront of the 
presentation of the case (unjustifiably, as it turned out when the husband 
went into the witness box) that he desired to marry a woman who had had 
a child by him; and (b) because of the contents of the commissioner’s judg- 
ment on which my Lords have already commented. Taking that view of the 
matter, I apprehend that we are free to say what we think ought to be done 
in regard to the exercise of discretion on a full review of all the circumstances. 
As to that, I agree with the judgment of my Lord, and I should wish to express 
my own very strong view that the light way in which bigamy is now too 
commonly regarded should neither be encouraged nor easily condoned. It is 
clear, I think, that the mere fact of bigamy having been committed by the 
spouse who is asking for the exercise of discretion does not in itself operate 
as a bar to such exercise, but the circumstances in which the bigamy was 
committed have to be carefully considered. This is a case in which, on the 
whole and not without some hesitation, I think that the discretion ought to 
be exercised in the wife’s favour. 


Appeal allowed. Decree nisi. No order as to costs. 
Solicitors : Robinson & Bradley (for the wife). 


[Reported by C. N. Brarriz, Esq., Barrister-at-Law.] 
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FRANKMAN v. ANGLO-PRAGUE CREDIT BANK 
(LONDON OFFICE). 


ewan Division (Cassels, J.), January 26, 27, 28, 29, February 2, 
Conflict of Laws—Contract—Legality—Leax loci contractus and lex loci solutionis 
—Both in foreign couniry—Foreign exchange conirol regulations—Customer’s 
debentures in foreign company deposited by foreign bank in bank’s name at 
London branch—Bretton Woods Agreements Order in Council, 1946 (S.R. & O., 
1946, No. 36), art. 3, sched., pt. I.(Fund Agreement, art. VIII, s. 2 (b) ). 
The defendants were a Czechoslovakian bank with head office at Prague 
and branches in London and elsewhere. A customer of the bank sub- 
scribed for debentures in a Czechoslovakian company which were acquired 
on the London Stock Exchange by the head office of the bank, credited 
in its books to the customer, and deposited with its London branch in 
its own name. The “business conditions’ of the bank provided, inter 
alia, that the place of performance and payment should be considered 
to be that department of the bank which carried out the relevant trans- 
action with the customer. On the customer’s death the plaintiff’s mother 
became entitled to the debentures. The head office paid the interest 
to the mother until, with the plaintiff, she came to live in England just 
before the war. During the war the London branch of the bank, who 
did not know the mother and had no dealings with her, paid the interest 
to the Custodian of Enemy: Property, who paid it to the Czechoslovakian 
Financial Claims Office, who, in turn, paid it to the mother. The mother 
died in 1945. The plaintiff, on whom the ownership had devolved, 
issued a writ (citing the London branch as defendants) for the return 
of the debentures or their value and damages for detinue, but appear- 
ance was entered by the bank. Evidence was given that under Czech 
law the bank and the plaintiff's mother were Czech citizens who came 
to the agreement in Prague, that the principle locus regit actum applied, 
that the place of fulfilment and payment and the only place where the 
mother’s claim could have been asserted was Prague, that by govern- 
ment decree transfer of securities from an exchange citizen, e.g., the 
bank, to an exchange foreigner, e.g., the plaintiff or the London branch 
of the bank, could be made only with the permission of the National 
Bank of Czechoslovakia, and, that by existing foreign exchange law the 
bank were restrained from parting with the debentures without that per- 
mission, which had been refused, but thut there was nothing to prohibit 
a transaction between two exchange foreigners. Evidence was also given 
that the Republic of Czechoslovakia, together with Great Britain, signed 
the Bretton Woods Agreement of the International Monetary Fund, the 
purpose of which was mutual consideration of foreign exchange control 
regulations of the signatories. The Bretton Woods Agreements Order in 
Council, 1946, made under the Bretton Woods Agreements Act, 1945, 
s. 3, gives the force of law, inter alia, to art. VIII, s. 2 (b), of the Fund 
agreement which is as follows: ‘‘ Exchange contracts which involve the 
currency of any member and which are contrary to the exchange control 
regulations of that member maintained or imposed consistently with this 
agreement shall be unenforceable in the territories of any member . . . 
Hep: (i) the London branch of the bank was not a separate entity 
and the Prague bank were the only parties from whom the plaintiff could 
tisfaction. : . 
wri) the contract was to be performed in Prague in accordance with 
Czechoslovakian law, and, as the refusal of permission by the National 
Bank make the contract unenforceable in that country, the contract could 
in an English court. 
es London 3 Liverpool Bank of Commerce, Lid. (1914) (31 
T.L.R. 20) and Kleinwort, Sons & Co. v. Ungarische Baumwolle Industrie 
Akt. & Hungarian General Creditbank ( [1939] 3 All E.R. 38; 160 L.T. 615), 
Porat meine, although as a rule the court would not sera the paisa 
laws of other countries, in this case there were foreign exchange cuntru: 
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regulations, honoured by members of the International Monetary Fund, _ 
contracts contrary to which were specifically made unenforceable in this 
country by the Bretton Woods Agreements Order in Council, 1946, art 3, 
sched., pt. I, and, therefore, the plaintiff was not entitled to recover the 
debentures. 

[As To ENFORCEMENT OF Contracts ILLEGAL BY THE LEX LOCI SOLUTIONIS, see 
HALSBURY, Hailsham Edn., Vol. 6, p. 272, para. 327 ; and For CasEs, see DIGEST, 
Vol. 11, pp. 402, 403, Nos. 729-738). 

Cases referred to : 

(1) Wetherman v. London & Liverpool Bank of Commerce, Ltd., (1914), 31 T.L.R. 
20; 3 Digest 99, 276. 

(2) Kraus v. Zivnostenska Banka, (1946), 64 N.Y.S. 2d, 208. 

(3) Kleinwort, Sons & Co. v. Ungarische Bawmwolle Industrie Akt. & Hungarian 
General Creditbank, [1939] 3 All E.R. 38; [1939] 2 K.B. 678; 108 L.J.K.B. 
861; 160 L.T. 615; affg., [1939] 2 All E.R. 782; Digest Supp. 

(4) De Beeche v. South American Stores, Ltd., and Chilian Stores, Ltd., [1935] A.C. 148 ; 
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Aorton for the return, or the value, or damages for the detention, of deben- 
tures in a Czechoslovakian company deposited for a customer by a Prague bank 
at its London branch in the bank’s name. Judgment was given for the defen- 
dants. The facts appear in the judgment. 


Laski, K.C., and R. J. S. Thompson (for George Maddocks) for the plaintiff. 
Sir Valentine Holmes, K.C., and J. P. Ashworth for the defendants. 


Cur. adv. vult. 


Feb. 2. CASSELS, J., read the following judgment : Issues of importance 
concerning international currency and financial relationship are raised in this 
case which, at first sight, appears a very ordinary case of detinue and certainly 
involves comparatively small monetary value. The plaintiff, Austrian born 
in 1897, resident in this country since July, 1938, and a naturalised British 
subject since July, 1947, named the London Branch of the Prague Credit Bank 
as the defendants on his writ, but appearance was entered by the Prague Credit 
Bank, which is a bank in Prague, Czechoslovakia, with branches in that country 
and in other parts of Eastern Europe and also in London. The plaintiff seeks 
to recover from the defendants three debentures of £100 each in the Skoda 
Works, Ltd., a well known industrial concern in Czechoslovakia. These deben- 
tures are, in fact, held in the London branch of the bank at 48, Bishopsgate. 
While no question is raised as to the ownership by the plaintiff of these deben- 
tures, the bank plead that they are unable to deliver to the plaintiff by reason 
of the law of Czechoslovakia relating to foreign exchange, that the permission 
of the National Bank of Czechoslovakia, though it has been sought, has been 
refused, and that the Bretton Woods Agreement Act, 1945, renders the plaintiff’s 
claim unenforceable. 

Skoda Works, Ltd., incorporated under the laws of the state of Czechoslovakia 
issued 6 per cent. debentures to the amount of five millions sterling in 1930. 
Part of it was known as the English issue and part of it was in denominations 
of £100. In Trautenau, a town in Czechoslovakia, there lived Dr. Richard 
Weiner. He, through the local branch of the Prague bank, subscribed for 
£300 of these debentures. They were acquired by the Prague headquarters 
bank on thé London Stock Exchange and were deposited by them with 
their London branch. Dr. Weiner received and continued to receive the 
interest on those debentures until he died in 1935. The plaintiff’s mother 
Mrs. Frankman, was the doctor’s sister and lived with him in Trautenau. 
On the doctor’s intestacy she succeeded to his estate. By some means which 
did not transpire she acquired a further £400 of these debentures and we find 
the reference to this in a letter dated Mar. 22, 1938, in which the Prague bank 
wrote to her at her then home in Prague that they were crediting her with 
£700 6 per cent. debentures on her deposit account that the defendants held 
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inLondon. By May 24, 1938, Mrs. Frankman had sold £400 o sbe : 
the Prague bank carrying out the transaction and crediting ptscinhees? -soanbiae 
with the net proceeds of the sale. This left her with £300. Whether those 
£300 debentures were those which came to her from the estate of Dr. Weiner 
or not it is impossible to say, and I do not think it matters, although the con- 
secutive numbers seem to indicate that they were. She was left with £300 
debentures and they were in London and she had the proceeds of the sale of 
the £400. The plaintiff came to England in July, 1938. His mother followed 
him in March, 1939. Her current account at Prague was closed as at Dec 
31, 1942, and according to it she had these debentures in safe custody with the 
Prague bank. Until her death on Aug. 16, 1945, and while she was living in 
this country, the mother received the interest on these debentures, but not 
directly through the London branch of the Prague bank. The London branch 
did not know the plaintiff’s mother and had no dealings with her at all. During 
the war the London branch was licensed under the law relating to trading 
with .the enemy and for the purposes of that legislation Czechoslovakia was 
treated as an enemy. The London branch paid the interest in bulk to the 
Custodian of Enemy Property, the Czechoslovakian Financial Claims Office 
(which was a part of the British Treasury) received it, and they paid the holders 
resident in this country, among whom was Mrs. Frankman. She died intestate. 
The plaintiff took out letters of administration. The estate was sworn at 
£226 10s. Od., these £300 debentures probably representing the whole of her 
property. Those are the debentures, the mere pieces of paper acknowledging 
the debt to the registered holder, which were deposited by the Prague bank in 
their London branch and which the plaintiff claims to have delivered to him. 

Consideration must, therefore, be given to the terms of the contract between 
the bank and the plaintiff’s mother, in whose shoes the plaintiff stands, to the 
law which is applicable, and to the position of the plaintiff as the acknowledged 
owner of the debentures. From the time these debentures were acquired 
through the Prague bank they remained in London. If those debentures were 
the original debentures acquired by Dr. Weiner he gave the bank authority 
to deal with them as they chose and to deposit them as they thought best, 
even abroad. I do not think that enters into this case and I must look to see 
what the contract was between the bank and Mrs. Frankman. They wrote 
to her on Mar. 22, 1938, informing her that they held these £300 debentures as 
well as the £400 on her deposit account that they held loco London. They 
enclosed their business conditions and a declaration for signature concerning 
the deposit of securities abroad. That signature was not supplied. On Apr. 
27, 1938, the bank informed the plaintiff’s mother that the securities were 
deposited with their branch in London. I am satisfied that she assented to 
the business conditions by her acquiescence. The conditions were sixty-five 
in number. The plaintiff's mother probably never read them. Translated 
from the German, Condition No. 11 reads as follows : 


As regards such stocks and securities as were purchased at a stock exchange other 
than that of Prague or were received by any bank other than a Prague bank, we shall 
not have the same sent to us unless the customer has ordered the transmission thereof 
at his own expense and risk, but will leave the same, at the risk and expense of the 
customer, deposited with our correspondent, where they shall be subject to the legal 
measures of the respective country ; this also applies in the case of our having credited 
the principal with such securities on a securities deposit account. In the event of 
our entrusting any securities to or leaving them in the custody of any third party— 
provided, of course, that we are otherwise authorised so to do—we shall only be respon- 
sible for our diligence in selecting the depositary, naturally subject to the provisions 
of the law of Oct. 10, 1924, No. 241 of the Collection of Laws and Decrees. 


Condition No. 50 is as follows: 


The place of performance and payment in respect of all obligations resulting from the 
business connection with us shall be the place of that department of our establishment 
which has carried out the relevant transaction with the customer, except in so far, 
however, as no other special stipulation [has been made] in this connection . . . Place 
of: jurisdiction. For all disputes between ourselves and the principal, the court which 
is competent for Prague or for our branch office concerned, shall have local jurisdiction. 
We are, however, also entitled to bring actions in the court which has jurisdiction in 


accordance with the law. 
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Under Condition No. 50 I think it is clear that the place of performance of all 
obligations as between the bank and the plaintiff must be taken - 
Prague. It was the Prague bank which credited the plaintiff’s mother with the 
securities. It was the Prague bank which deposited them at their London 
branch—not in her name, in theirs, but with her knowledge. It was the 
Prague bank which sold. the £400 debentures on May 24, 1938, and referred to 
the place of deposit as London. It was the Prague bank which was paying 
her interest in 1938 and referred, to the “ securities deposited, with us.” It 
would be a natural reflection on the part of the mother that, when: she left 
Czechoslovakia in 1939, as probably she was very pleased to do, the London 
branch of the bank had these securities in safe custody for her. What I have 
to consider is whether the law of today prevents her personal representative, 
her son, from obtaining them. 

Dr. Otto Kulhanek, a Czech lawyer, a doctor of laws of Prague University, 
who for the past eighteen years had, been in the employment of the Czechoslo- 
vakian National: Bank, particularly engaged in the foreign estate department, 
gave evidence as to Czech law. I take the following from his evidence : (1) 
That in 1938 the Prague Credit Bank and Mrs. Frankman were Czechoslovakian 
citizens and came to this agreement in Prague. (2) That locus regit actum 
applies. (3) That the duty of the bank was carefully to guard the thing 
entrusted to them and to return the same in the condition in which they took 
it over. (4) That the place of fulfilment and payment is Prague. (5) That 
Mrs. Frankman could only assert her claim against the Prague Credit Bank 
in Prague. (6) That by Czechoslovakian government decrees, only with the 
permission of the National Bank is it allowed to transfer securities from an ex- 
change citizen to an exchange foreigner. (7) The foreign exchange law now in 
force restrains the bank from parting with these securities without the permission 
of the National Bank. This permission was applied for and was refused on 
Nov. 15, 1946. Dr. Kulhanek also drew attention to the fact that the republic of 
Czechoslovakia together with this country signed the so-called Bretton Woods 
Agreement for the establishment of the International Monetary Fund dated in, 
Washington, Dec. 27, 1945, the purpose of which is mutual consideration of 
foreign exchange control regulations of the signatories. My attention has also 
been called to the Bretton Woods Agreements Order in Council, 1946, made 
under the Bretton Woods Agreements Act, 1945. The schedule to that Order con- 
tains the provisions and agreements which are to have the force of law. Article 
VIII, s. 2 (b), of the Fund Agreement reads : 

Exchange contracts which involve the currency of any member and which are 
contrary to the exchange control regulations of that member maintained or imposed con- 
sistently with this agreement shall be unenforceable in the territories of any member ... 
Dr. Kulhanek said, in his evidence, that the bank are exchange citizens, that the 
plaintiff is an exchange foreigner, that the bank’s London branch is an exchange 
foreigner, and that there is nothing to prohibit a transaction between two ex- 
change foreigners. This last answer was given to a question in cross-examina- 
tion by counsel for the plaintiff. The difficulty about applying that fact to 
this case is that the bank’s London branch is not a separate entity. The party 
against whom the plaintiff seeks, and can only seek, judgment is the Prague 
bank, and the contract under which the bank received these securities from 
Mrs. Frankman for safe custody was made in Prague and Prague is the place 
of performance and payment in respect of obligations according to Condition 
No. 50 of the business conditions. Counsel for the plaintiff sought in aid 
Condition No. 11 of the business conditions. I have already read that clause. 
I do not place the same interpretation on it as that which counsel submits. 
I think Mrs. Frankman’s transaction was solely with the Prague bank and the 
deposit for safe custody with the London branch was the Prague bank’s deposit. 
I think there was some force in the contention of counsel that the bailee is not 
entitled to remove the article bailed from the place agreed as being the place 
of bailment, and, therefore, the bank could not have removed these securities 
to Prague unless Mrs. Frankman had agreed. She might have said she pre- 
ferred the safety of London to the risk of Prague. At any rate, when she 
escaped to England she did not seek to alter Prague’s disposition of her securities. 
Counsel contended that these securities were held in London to her order. 
I do not agree with this. I think that, if Prague had moved these securities 
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from London without her permission, they would have been in breach of their 
contract, but, none the less, these securities were held in London to the order 
of Prague. 

Counsel cited Wetherman v. London and Liverpool Bank of Commerce, Ltd. (1). 
I think the facts ‘there were different. There the plaintiff caused his shares 
to be handed to the defendants to the order of a German bank, which German 
bank was supposed to transfer them to New York. Owing to the first world 
war breaking out, the German bank did not give the order to transfer. The 
plaintiff had no difficulty in getting a decision of Scrutron, J., in his favour. 
He said that the defendants could not say that they would not hand over the 
shares except by the authority of a third person. In this case there is no tltird 
party. The bailment was between Mrs. Frankman and the Prague bank. 
The point in this case with which I have to deal has been considered in the 
United States in Kraus v. Zivnostenska Banka (2), a decision which is, of course, 
not binding on me but which is one which I think I should treat with respect. 
There the plaintiff, before the last war, deposited in Prague with the defen- 
dants, a bank in Prague, money and securities. The plaintiff left Czechoslo- 
vekia before the war. I do not know whether he got to New York, but in 
September, 1940, hearing that the defendants had funds in New York, he 
instituted proceedings for money, had and, received and to recover the value 
of the securitics. If he had succeeded he was going to execute against the 
defendants’ funds in New York. He did not succeed because the contract, 
as here, provided that the place of performance was Prague and the law was 
Czechoslovakian. It is true that in that case the money and the securities 
were still in Prague. I do not think that makes any difference. In the case 
that I am considering the securities, though in London, are under the control 
of Prague. 

Both the plaintiff and the defendants rely on Kleinwort’s case (3). Ineed not deal 
further with the facts in that case than to say that it concerned a bill of exchange 
drawn by a Hungarian company and accepted by bankers carrying on business 
in London and the bills were payable in London. The Hungarian company 
wrote that they would only be in a position to provide cover at maturity if the 
exchange regulations prevailing in Hungary enabled them to do so. At the 
maturity date it was illegal for Hungarian subjects to pay money outside 
Hungary without the consent of the Hungarian National Government. It 
was held that the letter sent by the Hungarian bank was not part of the contract 
and did not limit the clear promise contained in the undertaking, that the 
proper law of the contract was English law and that, since the contract was 
to be performed in England, it was enforceable in the English courts, even 
though its performance might involve a breach by the defendants of the law 
of Hungary. Branson, J., whose decision in the court of first instance was 
affirmed in the Court of Appeal, said ( [1939] 2 All E.R. 784) : 


I shall deal with each of these contentions in order. First, as to the law applicable. 
In each case, the contract is written in English, and consists of an offer made by letter 
from Hungary to London, accepted by the acceptance in London of bills payable in Lon- 
don. It obliges the defendants concerned to provide pounds sterling in London. London 
is, therefore, both the locus contractus and the locus solutionis, and I can see no principle 
upon which it should be held that Hungarian law should be applied to it. The only 
suggestion to the contrary was based by counsel for the defendants on a consideration 
of the law applicable to bills of exchange. The answer to this suggestion lies in the 
fact that the contracts here sued upon are not contained in the bills of exchange, 
though made with reference to them. 


At p. 787 the learned judge said : 


it is said that, according to the principles of English law, our courts will not 
seierce Silent upon a secede the performance of which would of necessity 
involve him in doing something in a foreign country which would be an offence against 
the laws of that country. For this proposition, the passage in the opinion of VISCOUNT 
Sankey, L.C., in De Beeche v. South American Stores, Ltd. (4) is sufficient authority. 
He said ( [1935] A.C. 156) : “. . . It cannot be controverted that the law of this 
country will not compel the fulfilment of an obligation whose performance involves 
the doing in a foreign country of something which the supervenient law of that pedals 
has rendered it illegal to do.” It is true that his Lordship does not use the ae 
“of necessity,” but they are implied in the word “ involves. The ae bapa or 
wag enunciated in slightly different language by Scrurton, L.J., in Ralli Brothers v. 
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Compania Naviera Sota y Aznar (5) ( [1920] 2 K.B.«304) : ‘‘ In view of the fact that the 
recent decisions of the House of Lords would require or enable the results of those 
decisions [Ford v. Cotesworth (6) and Cunningham v. Dunn (7) ] to be justified in quite 
a different way, I should prefer to state the ground of my decision more broadly and to 
rest it on the ground that where a contract requires an act to be done in a foreign 
country, it is, in the absence of very special circumstances, an implied term of the 
continuing validity of such a provision that the act to be done in the foreign country 
shall not be illegal by the law of that country. This country should not in my opinion 
assist or sanction the breach of the laws of other independent states.’ Two elements, 
then, must co-exist if an English contract, lawful at its inception, is to be rendered 
unenforcable in the courts of this country by supervenient foreign legislation, (i) there 
must be an act which the contract requires to be performed in the foreign country, 
and (ii) that act must have been rendered unlawful there. 


In the Court of Appeal MacKinnon, L.J., said ( [1939] 3 All E.R. 42) : 


. .. the principle is an application of the one stated with characteristic lucidity and 
precision in that great work Dicey ON Conruict oF Laws. Rule 160 is stated as 
follows, at p. 647: ‘‘The material or essential validity of a contract is (subject to 
the exceptions hereinafter mentioned) governed by the proper law of the contract.” 
The proper law of this contract is English law. Then his third exception is this, at 
p. 657: ‘‘ A contract (whether lawful by its proper law or not) is, in general, invalid in 
so far as (1) the performance of it is unlawful by the law of the country where the 
contract is to be performed (lex loci solutionis) ...” Here it is said that to pay — 
this money in London is unlawful by the law of Hungary. If this contract had been 
to pay money in Budapest, no doubt that principle would have applied and the law 
of Hungary would have been the lea loci solutionis. In this case, however, the payment 
of the money was to be made in England, and English law is the lex loci solutionia. 
Therefore, the exception where the performance is unlawful by the law of the country 
where the contract is to be performed does not arise or exist, and no defence can be 
based by the defendants upon that principle. 


That is all I need read from Kleinwort’s case (3). I do not think that that 
case applies to the present matter. I am satisfied that the contract here was 
’ to be performed in Prague and that its performance is governed by Czecho- 
slovakian law and that law provides that it cannot be performed without the 
permission of the National Bank of Czechoslovakia which has been refused. 
The lex loci contractus and the lex loci solutionis are both in Czechoslovakia. 

Counsel for the plaintiff said that the courts here will not enforce revenue 
or penal laws of other countries. That is so, but these are financial restrictions 
and have to do with the financial position and internationally the financial 
relationship of Czechoslovakia. The Bretton Woods Agreement shows that 
such restrictions are honoured by the members of the International Monetary 
Fund. Those members include Czechoslovakia and this country. In the 
Final Act of the United Nations Monetary and Financial Conference, 1944 
(Cmd. 6546), art. I, on p. 16, it is stated : ; 

The purposes of the International Monetary Fund are: (i) To promote international 
monetary co-operation through a permanent institution which provides the machine 
for consultation and collaboration on international monetary problems. (ii) T 
facilitate the expansion and balanced growth of international trade, and to contribute 
thereby to the promotion and maintenance of high levels of employment and real 
income and to the development of the productive resources of all members as prima 
objectives of economic policy. (iii) To promote exchange stability, to maintain cndede 
exchange arrangements among members, and to avoid competitive exchange de reat 
tion. (iv) To assist in the establishment of a multilateral system of pa aot i 
respect of current transactions between members and in the elimination ve foreigis 
exchange restrictions which hamper the growth of world trade. (v) To give ectdetad 
to members by making the Fund’s resources available to them under adequate safes 
guards, thus providing them with opportunity to correct maladjustments in these 
balance of payments without resorting to measures destructive of national or inte 
national prosperity. (vi) In accordance with the above, to shorten the duration a d 
lessen the degree of disequilibrium in the international balances of payments of coke 


Article VIII, 2 (b), of the Fund Agreement, on p. 24, says: 


Exchange contracts which involve the currency of a : 
trary to the exchange control regulations of that beeing pauls. 
consistently with this agreement shall be unenforceable in the territories of an oo 
In addition, members may, by mutual accord, co-operate in measures for the baat: sf 
making the exchange control regulations of either member more effectiv pele, 
that such measures and regulations are consistent with this agreement pepsi 
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esa I have no doubt about the law and the facts in this case, it is not 
without some regret that I have felt compelled to come to a decision which is 


— st aie aged and to hold that this action fails. I give judgment for the 


= Judgment for the bank with costs. 
Solicitors : W. R. Bennett & Co., agents for Barrow-Sicree & Co., Manchester 
(for the plaintiff); Freshfields (for the defendants). 


A [Reported by F. A. Amtss, Esq., Barrister-at-Law.] 


BELLENDEN (formerly SATTERTHWAITE) »v. 
SATTERTHWAITE. 
B OE Spe ae (Asquith and Evershed, L.JJ.), January 14, February 


Divorce—Maintenance—Variation of order—Re-marriage—A ppeal—Discretion— 
Administration of Justice (Miscellaneous Provisions) Act, 1938 (c. 63), 


s. 14 (2). 
A wife, having been granted a decree of divorce against her husband, 
C obtained a maintenance order providing for the payment to her of £400 


a year, less tax, during the joint lives of herself and her husband or until 
further order. Later, both parties re-married and the order was varied 
by the registrar, the payment under it being reduced to the nominal sum 
of ls. Od. a year. This order was affirmed by the judge. The wife appealed 
on the grounds (a) that the registrar and the judge had applied a wrong 
principle of law, and (6) that, having regard to the evidence, the low figure 
D of 1s. 0d. must be wrong and the result of the order was manifestly unjust :— 

HeEtp : (i) by their re-marrying, the husband had assumed new financial 
burdens and responsibilities and the wife had secured a fresh legal right 
to be supported ; pro tanto, therefore, the means of the husband had been 
‘““ decreased”? and, those of the wife ‘‘ increased ’’ within s. 14 (2) of the 
Administration of Justice (Miscellaneous Provisions) Act, 1938; and, 

E while the re-marriage of a woman, without more, was no ground for reducing 
her maintenance, these were relevant factors which were properly taken 
into account by the judge and the registrar. 

(ii) it was only where the exercise of a discretion exceeded the generous 
ambit within which reasonable disagreement was possible, and was, in 
fact, plainly wrong, that an appellate court was entitled to interfere, and 
in the present case the court could not on any grounds conclude that the 

EF order made involved, a miscarriage of justice. 

Principle in Evans v. Bartlam ( [1937] 2 All E.R. 646 ; sub nom., Bartlam 
v. Evans, 157 L.T. 311) and Osenton (Charles) & Co. v. Johnston ( [1941] 
2 All E.R. 245; 165 L.T. 235), applied. 

[As TO VARIATION OF MAINTENANCE OrpeErRs, see HALSBURY, Hailsham Edn., 
Vol. 10, p. 798, para. 1269; and FoR Casss, see DIGEST, Vol. 27, pp. 505, 506, Nos. 
§404-5418.] 

G Cases referred to : 

(1) Evans v. Bartlam, [1937] 2 All E.R. 646; [1937] A.C. 473; 106 L.J.K.B. 568 ; 

sub nom. Bartlam v. Evans, 157 L.T. 311; Digest Supp. 

(2) Osenton (Charles) & Co. v. Johnston, [1941] 2 All E.R. 245; [1942] A.C. 130; 

110 L.J.K.B. 420; 165 L.T. 235; Digest Supp. 
(3) Lister v. Lister, (1889), 15 P.D. 4; 62 L.T. 90; 27 Digest 507, 5440. 
(4) Perkins v. Perkins, [1938] 3 All E.R. 116; [1938] P. 210; 107 L.J.P. 116; 
H Digest Supp. ; 
(5) Gardner v. Jay, (1885), 29 Ch.D. 50, 58; 54 L.J.Ch. 762; 52 L.T. 395; Digest, 
Practice 535, 1987. 

InrerLocutory AppgeaL by the wife from an order of WILLMER, J ., dated 
Dec. 11, 1947, affirming an order of the registrar, which varied a maintenance 
order of Sept. 10, 1942, by reducing from £400 per annum, subject to tax, to 
the nomina! sum of Is. 0d. per annum the sum payable by the divorced husband 
to the wife. The appeal was dismissed. The facts appear in the judgment 
of Asquiru, L.J. 
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Holroyd Pearce, K.C., and William Latey for the wife. 
Beyfus, K.C., and H. S. Law for the husband. ne ee 
Feb. 3. The following judgments were read. 


ASQUITH, L.J.: This is an appeal from an order of WILLMER, J., sere 
an order of the registrar which varied a maintenance order of Sept. ye: re 
by reducing from £400 per annum, subject to tax, to the nominal sum of 1s. Od. 
per annum, the sum payable by a divorced husband, to his former wife. & 

The parties were married in 1928. In 1930 a son was born and in 1 fe 
daughter. In December, 1941, the wife obtained a decree nisi against the 
husband on the grounds of his adultery. In 1942 the decree absolute a 
pronounced, and on Sept. 10, 1942, there was made the maintenance a 
with regard to the variation of which this appeal arises. That order provide ; 
that £400 a year, less tax, should be paid to the wife during the joint lives o 
herself and the husband or until further order. It also provided that £76 a 
year, later raised to £100 a year, free of tax should be paid in respect of one 
child and £100 free of tax in respect of the other. The present appeal is not 
concerned in any way with the provision made for the children. It relates 
solely to the £400 a year less tax payable to the wife. ' 

The wife bases her appeal on two grounds—(i) that the registrar and the judge 
applied a wrong principle of law, and, (ii) that, having regard to the evidence, 
a figure as low as ls. 0d. per annum must be wrong and, the result of the order 
manifestly unjust. The jurisdiction involved in the making and variation 
of this type of order is today governed by s. 190 (2) of the Supreme Court of 
Judicature (Consolidation) Act, 1925, and s. 14 (1) and (2) of the Administration 
of Justice (Miscellaneous Provisions) Act, 1938. These provisions, omitting 
the immaterial words, read, as follows. Section 190 (2) of the Act of 1925 is: 

. . . the court may, if it thinks fit, by order . . . direct the husband to pay to the 
wife during the joint lives of the husband and wife such monthly or weekly sum for 
her maintenance and support as the court may think reasonable . . 

There follows a proviso now repealed and replaced by s. 14 (1) and (2) of the 
Administration of Justice (Miscellaneous Provisions) Act, 1938, which is as 
follows : 

(1) Where under the Supreme Court of Judicature (Consolidation) Act, 1925, the 

court has made ... an order under s. 190 (2) of that Act . . . the court shall have 
power to... vary the order... (2) In exercising the powers conferred by this 
section the court shall have regard to all the circumstances of the case, including any 
increase or decrease in the means of either of the parties to the marriage. 
Between the original maintenance order of 1942 and the present application 
to vary it both the wife and the husband had remarried. The husband, by so 
doing, had assumed new financial burdens and responsibilities. The wife, 
on the other hand, by so doing, had secured a fresh legal right to be supported. 
Pro tanto the means of the husband, had been “‘ decreased ’’ and those of the 
wife ‘‘ increased,’ within s. 14 (2) of the Administration of Justice (Miscellaneons 
Provisions) Act, 1938, which requires these factors, in particular, though not to 
the exclusion of others, to be taken into account when a question of varying a 
previous maintenance order arises. 

To revert to the wife’s contentions. The first was that the registrar—whose 
order the judge affirmed without giving reasons—misdirected himself, or applied 
a wrong principle of law, or adopted a wrong approach to the question—all 
different ways of expressing the same thing. The only indication of the principles 
of approach of the registrar is contained in the first two or three lines of a judg- 
ment which can hardly have exceeded six. According to counsel’s note, he 
said: “I have to look at all the circumstances including the financial position 
of all the parties.’’ So far, this direction seems unimpeachable, reproducing, as 
it does, the substance of s. 14 (2). Then follow the words complained of : ‘* The 
wife chose to marry again,” and then follows the decision. It is conceded that 
if the registrar had said: ‘‘ She has, in fact, married again,’’ his language would 
have been wholly free from objection. I am not satisfied that the registrar 
meant any more than this. Most certainly he did not mean that the re-marriage 
of a woman, as such, and without more, is a ground for reducing her maintenance 
to nothing or‘its equivalent. All he meant, in my judgment, was that it was 
a relevant factor in so far as it increased her means in money or money’s worth. 
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ee ed before WILLMER, J., who confirmed the decision 
of his own. In ee ciroun te eee ces See ee eae 
en. a | ances, and having heard the arguments before 
a — he aayecetaacp “th se pane put also to the learned judge, I am satisfied 
misdirected himself or ca hae Bi. WILMER Any more than the registrar, 
- pioaaatangs vp is discretion on any wrong principle. There 
S, ac gly, no substance in the suggestion that the learned judge or registrar 
applied a wrong principle of law, but the application of a wrong principle of 
el is not the only ground on which the exercise of this judicial discretion may 

> challenged. In the present case it is further contended that no reasonable 
tribunal, acting on the evidence in the present case, could properly award so lowa 
figure as was here awarded, and that the order was manifestly and flagrantly 
unjust and cannot stand. 

It is important to note what must be established under this head. It is, of 
course, not enough for the wife to establish that this court might, or would, 
have made a different order. We are here concerned with a judicial discretion, 
and it is of the essence of such a discretion that on the same evidence two 
different minds might reach widely different decisions without either being 
appealable. It is only where the decision exceeds the generous ambit within 
which reasonable disagreement is possible, and is, in fact, plainly wrong, that an 
appellate body is entitled to interfere. That is, I think, the principle which 
emerges from the decision of the House of Lords in Evans v. Bartlam (1), and 
Osenton v. Johnston (2). A considerable volume of affidavit evidence was put in 
dealing in some detail with the financial position (i) of the husband, (ii) of the 
wife, and (iii) of Dr. Bellenden, whom the wife married en secondes noces. I do not 
propose to-review this evidence. It is sufficient for the present purpose to say 
that it was sifted and considered with elaborate care by the registrar and the 
judge and that I cannot persuade myself that the conclusion they have both 
reached, in a matter in which more conclusions than one were possible, was 
wrong, let alone so manifestly wrong as to attract the operation of the principle 
to which I have referred. Before the wife re-married she had to provide board 
and lodging for herself and her two children. When she remarried she obtained. 
de jure a right of support by her second husband, Dr. Bellenden, and de facto 
a home for her children during their holidays. She loses, if the order of WILLMER, 
J., stands, £400 a year, less tax. Who can say that the advantages she is 
gaining or has gained are not worth £400 a year, less tax. When she was sup- 
porting herself, rent alone might well have cost her the majority of this sum. 
When the further circumstance of the husband’s re-marriage, with a consequent 
reduction in his available means, is taken into account, I find it impossible 
to say that the result reached is in any way assailable along the narrow lines of 
attack open to the wife. I am, accordingly, of the opinion that the appeal 
should be dismissed. 


EVERSHED, L.J.: I agree. The jurisdiction to vary maintenance orders 
is to be found in s. 190 of the Supreme Court of Judicature (Consolidation) 
Act, 1925, as amended by s. 14 of the Administration of Justice (Miscellaneous 
Provisions) Act, 1938. Sub-section (2) of the last mentioned section is in the 
following terms : 

In exercising the powers conferred by this section, the court shall have regard to 
all the circumstances of the case, including any increase or decrease in the means 
of either of the parties to the marriage. 


In my judgment, it is neither necessary nor desirable to attempt any gloss on, 
or any further definition of, the clear general language of the sub-section. 
Subject to and within the wide ambit of the statutes the discretion in cases of 
this kind of the registrar (and of the judge) has been said to be unfettered : 
see, ¢.g., per Fry, L.J., in Lister v. Lister (3) (15 P.D. 7); quoted by BucKNILL, 
J., in Perkins v. Perkins (4) ( [1938] 3 All E.R. 119). We were informed, that on 
the hearing before the registrar and again on the hearing before WILLMER, J., 
all the facts and circumstances were most fully canvassed. No formal judg- 
ments were given either by the registrar or by the judge, but save in one respect 
it has not been suggested to us that either registrar or judge paid regard Yi 
matters which should have been disregarded or disregarded matters which epee 

have been .taken into account, Or, indeed, otherwise misdirected himself in 


346 (Fes. 28, 1948] ALL ENGLAND LAW REPORTS [Vol. 1 


fact or law. The one alleged exception is that, according to a brief contem- 
i ‘The wife chose to marry Dr. 
porary note, the registrar used the phrase he ai ee Ci 
Bellenden.’? It was urged by counsel for the wife that by this languag' pa 
registrar must be taken to have inferred that by the mere act of eed a 
the wife forfeited the rights which she had to the receipt of any main iting 
from her former husband, and that this error on the part of the registrar mus : 
taken to have infected also the decision of WILLMER, J. I do not agree, nor do 
accept counsel’s interpretation of the phrase of which the registrar eee ee 
I, therefore, find no grounds sufficient to entitle, still less to compel, this yale 
to say that the registrar did not, or that the judge did not, in Ngee a 
sub-s. (2) of s. 14 of the Act of 1938, properly and to the best of his . ility 
consider and weigh all the circumstances of the case including the Po 
iné¢he resources and prospects of the wife and the husband, as a result of their 
respective re-marriages. " 
In these Wee ratte it would, as it seems to me, be quite wrong for this 
court to interfere with the conclusions both of the registrar and of the learned 
judge unless we were satisfied that, nevertheless, the order appealed from. on 
some other grounds would result in what has been shown to be a miscarriage 
of justice: see, e.g., Evans v. Bartlam (1) ( [1937] 2 All E.R., at p. 650), per 
Lorp ATKIN, and at p. 654 per Lorp Wricut, quoting Bowen, Pon Brey 
Gardner v. Jay (5) (29 Ch.D. 58). It was forcibly and attractively argued by 
counsel for the wife that to compel the wife (in effect) to exchange her right 
to receive £400 a year gross plus her opportunity of earning an independent 
livelihood for the home which an impecunious doctor was able to provide 
involved such a miscarriage of justice, and (viewed from another angle) that an 
order which required one of two men, equally wrongdoers [Dr. Bellenden also 
having been divorced], to provide for two out of three of the women concerned, 
was one which “ could not stand.’ I must not be taken to be saying that, had 
the application come originally before me, I should have made precisely the 
same order as that appealed from. On that I express no view one way or another, 
nor, on the other hand, do I attempt any evaluation of my own of the “ pecuniary 
asset ’’ which the wife has acquired in Dr. Bellenden or of the pecuniary liability 
which the husband has undertaken by his second marriage. It is sufficient, in 
my judgment, for us to say that we ought not to conclude, and cannot conclude, 
that, on any grounds, the order made involves anything which could fairly be 
described as a miscarriage of justice. It, therefore, follows that, in my view, 
this court ought not to interfere with the discretion of the court below, and 
accordingly that this appeal must fail. 
Appeal dismissed. No order as to costs. 
Solicitors: Peacock & Goddard (for the wife); Vizard, Oldham, Crowder &: 
Cash, agents for Clark, Oglethorpe & Sons, Lancaster (for the husband). 
[Reported by F. Gurrman, Esq., Barrister-at-Law.] 


R. v. NEWINGTON LICENSING JJ., Ex parte CONRAD. 


[Kine’s Bencon Division (Humphreys, Singleton and Birkett, JJ.), 
January 23, 26, 27, 1948.] 


Intoxicating Liquors—Transfer of licence—Production of docwments—‘‘ Agree- 
ment or assurance” under which licence to be transferred and held—Mortgage 
of licensed premises by proposed transferee to owners—Jurisdiction of justices 
to make production order—Licensing (Consolidation) Act, 1910 (c. 24), 
8. 25 (2). 

By s. 25 (2) of the Licensing (Consolidation) Act, 1910: ‘‘ n the case 
of an application for the transfer of a justices’ licence . . . the agreement 
or other assurance, if any, under which the licence is to be transferred 
and held shall be produced to the licensing justices . . .” 

At the hearing of an application for the transfer of an off-licence, the 

« proposed transferee, in pursuance of s. 25 (2), produced a lease of the 
licensed premises to herself and an assignment of the interest and goodwill 
of the transferor, and, in answer to a questionnaire, she disclosed that she 
had mortgaged the premises to the owners, a brewery company. The 
licensing justices made a verbal order for the production of the mortgage 


D 
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deed, but the order was not drawn up. Ona motion for an order of certiorari 
to quash the justices’ order :— 

HELD: while the justices had power .to refuse the application for the 
transfer of the licence if the ‘‘ agreement or other assurance ” were not 
produced in accordance with s. 25 (2), they had no power to order that 
such a document should be produced. 

Per curiam: While the terms of a mortgage of the licensed premises 
might properly be regarded by the justices in a case where, under s. 23 
(2) (6) of the Act, there was a question whether the proposed transferee 
was a fit and proper person to hold the licence, such a mortgage was not an 
*“ agreement or other assurance under which the licence is to be transferred ”” 
within s. 25 (2). 

Per Humpureys, J.: I think that s. 25 (2) intends that there should be 
produced to the justices any agreement or other assurance under which 
the licence either is to be transferred or is to be held if there are two 
separate documents. I would, therefore, substitute ‘“‘or” for “and” 
in the phrase “‘ transferred and held.’” The agreement or other assurance 
under which the licence is to be transferred is, in my opinion, the assign- 
ment of the goodwill. The agreement under which the licence is to be 
held must include anything in the nature of a tenancy which gives the 
transferee the right to occupy the premises as licensee and to sell from 
them, and, perhaps, though not necessarily, to live there. 

Held, further: R.S.C., Ord. 59, r. 8, which provides that ‘‘in the case 
of an application for an order of certiorari to remove any proceedings for 
the purpose of their being quashed, the applicant shall not question the 
validity of any order . . . unless . . . he has lodged a copy thereof. . . 
in the Crown Office and Associates’ Department . . .”, refers to a written, 
and not to a verbal, order made by the inferior court. 

[For THE LicENSING (ConsoLIDATION) Act, 1910, s. 25 (2), see HALSBURY’S 
STATUTES, Vol. 9, p. 1003.] 

Cases referred to: 
(1) R. v. Hyde JJ., [1912] 1 K.B. 645; sub nom., R. v. Cooke, etc., JJ., 81 L.J.K.B. 
363; sub nom., R. v. Cooke, Ex p. Atherton, 106 L.T. 152; 76 J.P. 117; 
30 Digest, 38, 299. 
(2) R. v. Holborn Licensing JJ., Ex p. Stratford Catering Co. Ltd., (1926), 136 
L.T. 278; 90 J.P. 159; 42 T.L.R. 778; Digest Supp. 

Morton for an order of certiorari to bring up to be quashed an order of the 
Newington licensing justices, purported to have been made under s. 25 (2) of 
the Licensing (Consolidation) Act, 1910, for the production of a mortgage deed, 
made between the proposed, transferee of a licence and the owners of the licensed 
premises. An order of certiorari was made. The facts appear in the judgment 
of HumMPHREYS, J. 


Sir David Maxwell Fyfe, K.C., Milner Holland and Block for the applicant. 
Slade, K.C., and, Sidney Lamb for the respondents. 


HUMPHREYS, J. : This is an application for an order of certiorari directed 
to the justices of the county vf London sitting in the Newington licensing 
division. The application is made to bring up and quash an order said to have 
been made by the justices under s. 25 (2) of the Licensing (Consolidation) Act, 
1910, which provides inter alia that on an application for the transfer of a 
justices’ licence ‘“‘ the agreement or other assurance, if any, under which the 
licence is to be transferred and held shall be produced to the licensing Justices. 

On Nov. 3, 1947, Catherine Conrad, the proposed transferee and now the 
applicant for this order, applied to the licensing justices of Newington for the 
transfer to her of a justices’ licence authorising her in substitution for one Arthur 
Edward Gaffney to hold a full off-licence in respect of the licensed, premises 
situated at 1, Melbourne Grove, East Dulwich and known as the Champion 
Stores. Pursuant to s. 25 (2) of the Licensing (Consolidation) Act, 1910, there 
were produced to the justices in support of the application the agreement or 
other assurance under which the licence was to be transferred and, held by the 
applicant, to wit, a lease of the premises, dated Oct. 14, 1947, for 14 years 4 
a rent of £50 and a premium of £750, and made between the applicant an 
Mann, Crossman & Paulin, Ltd., the brewers, who owned the premises ; an 
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P . ing tenant 
assignment of the goodwill, bearing the same oni abe pas see a he were 
to the applicant ; and a cancelled tenancy agreemen forna:-of - qnidettomalt 
and the outgoing tenant. In response to a sabes The pac iionne acai 
required by the justices to be completed by or on beha : per pian prcecagie 5 
disclosed inter alia that, to ac oe Gapmeenge: es - ai lind. Geeienall 
the applicant had herself provided the sum of 22, 2 , ae on the security 
the sum of £750 which was advanced to her by the brewer: mabey fants 
of a mortgage of the premises. At the hearing Re par a ees thishapolianael 
were produced to them, nor was any evidence tende sca. HEE ieaet ae 
or otherwise, regarding the manner in which she had raise hari” oe he 
hearing was adjourned on the ee Soars eoeier a psa oak a: prewreeh 

ed to the justices pursuant to s. , and, esul 
Pee Dec. 1, 10470 Bree hearing counsel for the gi dara oT eee 
made an order that all documents relating to the loan be ite a iva 
pursuant to s. 25. It is in respect of this order that the applicant move 

r of certiorari. EA hal, 
abe course of the argument in support of the application it coe 
that the applicant in moving for leave had not complied. with Pees is rd. se 
r. 8, in that she had failed to lodge in the Crown Office a copy of the order co 
plained of. If the attention of the court had been drawn to that eer. 
as it should have been, no leave would have been granted. It appeared t 
no order had, in fact, been made at the time. The justices had announce 
their intention to make such an order, but no order had been drawn up. 
Certiorari does not lie to quash an oral statement and these proceedings were, 
at that stage, wholly irregular. As, however, both parties were anxious to pend 
decision whether the mortgage in question was or was not a document whic 
had to be produced, under s. 25 of the Act, and, particularly, as one of be 
parties is a bench of justices, the court decided, perhaps unwisely, to overloo 
the failure to observe r. 8 and accepted an undertaking by the parties jointly 
that there would be produced to the court on further hearing a copy of the 
order which had since been made by the justices and which is to be taken to 
be the order which the justices notionally had made on Dec. 1. It states : 
“The licensing justices hereby order you [the applicant] to produce forthwith 
to them a mortgage,” and then it gives the particulars of the mortgage. 

In my opinion, that order was made completely without jurisdiction, whether 
it is a document which comes within the language of s. 25 or not. Section 25is 
entirely silent about any such order being made by a court of licensing justices, a 
court which, be it observed, is not a court of law. Even if it were a court of law, 
it would have no power to make an order unless that power was given by statute, 
and the Licensing Act, 1910, gives no power to the justices to make an order 
of this nature. Section 25 is quite clear about what is to happen if a relevant 
document within its terms is not produced. It is for the licensing justices to 
decide whether, in the first place, they have power to grant a transfer, and, 
secondly, whether they will exer¢ise their discretion in favour of a grant. The 
requirement that the applicant shall produce the agreement or other assurance 
under which the licence is to be transferred and held is a statutory requirement 
of which the justices must take notice. If the justices had taken the course of 
refusing the transfer on that ground, whether they were right or wrong, the 
matter would have been in order. Instead, they made an order which, in effect, 
is nothing more than an order that the transferee shall obey the uerms of the 
statute, and, that order being made, in my opinion, without jurisdiction, it 
follows that it ought to be quashed on certiorart. 

That, however, will be of no assistance to the parties who are anxious to 
obtain the view of the court, although our view on the matter is, possibly, 
merely obiter, on the question whether the justices were right in taking the view, 
which it must be assumed they did take, that the mortgage in question falls 
within the words in s. 25 (2): “the agreement or other assurance, if any, under 
which the licence is to be transferred and held.” I do not think that that 
question can be satisfactorily answered without an examination of other sections 
of the statute which deal with the rights and liabilities of the parties and the 
procedure to be followed in regard to the transfer of a justices’ licence. The 
group of sections in question is headed ‘‘ Transfers and Removals,” it begins 
with s. 22 and includes s. 23, s. 24 (which deals solely with removals, and is, 
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ship of the premises during the term 0 
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seg ed no importance in this case) and s. 25. For practical purposes, 
oar 8. : one provides for holding transfer sessions at certain dates and 
ae aie tha a9 joie: it may ae said that ss. 23 and 25 are the two sections 
th de e powers of justices to t fer li ; 
Br. os ein ie ransfer licences. Of those the main 


(1) For the purposes of this Act the transfer of a justices’ licence is the gran 

. . > . . t 0 & 
justices —— in respect of certain premises to one hele in substitution Ge: ee 
person who holds or has held the licence. (2) An application for the transfer of a 
justices’ licence may be allowed or refused by the licensing justices in the exercise of 
their discretion, subject as follows :—(a) a transfer can only be authorised in the cases 
mentioned in the first column of sched. IV to this Act and to the persons set opposite 
thereto respectively in the second column of that schedule... . 


The schedule provides for a number of cases. It is common ground that the 
only one which is applicable to the present circumstances is the fourth of the 
eases envisaged : ‘‘ Occupation of premises given up by the holder of the licence 
or his representatives.” In a case of that nature the licence may be transferred 
to ‘‘ the new tenant or occupier of the premises.”” I am disposed to think that 
when we turn, as we shall, to s. 25, all that we shall find there is that there must 
be produced to the justices any document which will show that the proposed 
transferee is the new tenant or occupier. 

Section 23 (2) (b) of the Act provides : 


The transferee must be a fit and proper person in the opinion of the justices to be 
the holder of the licence in addition to being a person to whom a transfer can be 
authorised under the foregoing provision. 


Decisions of this court show that justices have a very wide discretion as to the 
matters they may take into consideration in deciding whether the transferee 
is a fit and proper person to hold a particular licence. They are not confined 
to the consideration of whether he is what would ordinarily be described as 
a reputable person, a man or woman of good character. They may also consider 
such matters as fixity of tenure, which may have a bearing on whether the 
licensee is likely to carry on his business properly in accordance with the law. 
I express no opinion whether or not a mortgage of licensed premises in certain 
circumstances might or might not be a relevant document for the justices to 
consider on the question whether a person is a fit and proper person to be en- 
trusted with a particular licence, but, in any event, it is clear in this case that 
the justices did not order the production of the mortgage for that purpose. 
I turn now to s. 25 (2). I think the sub-section intends that there should 
be produced to the justices any agreement or other assurance under which 
the licence either is to be transferred or is to be held if there are two separate 
documents. The agreement or other assurance under which the licence is to be 
transferred is, in my opinion, the assignment of the goodwill. That document 
is a relevant document which must be produced to the justices as it was in 
this case. There remains the agreement, if any, under which the licence is 
to be held. Counsel for the applicant sought to draw a distinction between 
a document under which the licence is to be held and a document under which 
the licensed premises are to be held. For my part, I find it very difficult to 
see that there is any distinction to be drawn. In my view, the agreement 
under which the licence is to be held must include anything in the nature of a 
tenancy which gives the right to the transferee to occupy the premises as licensee 
and to sell from them, and, perhaps, though not necessarily, to live there. In 
the present case the lease was produced, as proof that the applicant was a tenant 
and occupier. Could anything else be said to be an agreement under which the 
licence was to be transferred or held? I do not think so. A 
In the absence of any affidavit by the licensing justices, I think that it is 
extremely doubtful whether they really wanted to see this document. I very 
much doubt whether, if it had been produced, they would have done more 
than say to their clerk: “Is the mortgage produced Pilg and, on receiving the 
answer: ‘‘ Yes,” say: ‘‘ Very well then, this transfer is granted.” Counsel for the 
justices, however, argues that a mortgage 18, or may be, a sub-demise of the prem- 


ises, the effect of which is to grant to the mortgagees all the rights in and the owner- 
f the lease less one day, and, therefore, 


it affects the length and the fixity of tenure of the person who holds the 
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lease. I very much doubt whether that is good law. In Hatsspury’s Laws 
or ENGLAND, Hailsham ed., Vol. 23, p. 223, this statement appears: 

i 0 every mortgage is the right of the mortgagor to redeem, a right which is 
Sied Relea of rodent” pat which continues notwithstanding that ss 
mortgagor fails to pay the debt in accordance with the proviso for redemption. T ~ 
right arises from the transaction being considered as a mere loan of money secure 
by a pledge of the estate. 


If that is so and the mortgage is rightly considered as a mere security for money 
advanced, is it the agreement under which the licence is to be “ transferred, and 
held’? ? In my opinion, it is not. The present mortgage isa document which 
is evidence that the premium for the lease, the acknowledgment of the payment 
of which is in the lease, has been provided by a loan and the loan has been made 
by the mortgagee to the mortgagor. It is an extravagant assumption that a 
person with a substantial lease of premises, who has a mortgage on those premises, 
ceases to have as full rights in regard to those premises as he would have under 
the lease if the mortgage had not been executed. No doubt, the mortgage gives 
certain powers to the mortgagee in certain events, but, until those events 
happen and so long as the moneys secured by the mortgage are punctually 
paid, it gives him no power to interfere with the property. This document 
is certainly not a document under which the licence is transferred, and I think 
it is wrong to say that it is a document under which the licence is held. Even 
if the justices had power to make an order in this case (which I am satisfied they 
had not), they would have been wrong in making an order to produce this 
particular document, because it is not one of the documents mentioned in 
the section. Therefore, in my view, certiorari ought to go on the ground on 
which it is moved for, viz., that the order was made without jurisdiction. It 
is unlikely that we shall be asked to grant any costs in this case, but, if we 


A 


C 


are, I should be in favour of refusing any application with regard to costs J) 


of any sort. 


SINGLETON, J.: On the first day of the hearing of this motion it was 
ascertained that there was no written order in existence, and I expressed the 
opinion that this court had no power to hear the motion. That remains my view. 
R.S.C., Ord. 59, r. 8, is clear in its terms. It provides that the applicant shall 
not question the validity of any order unless before the hearing of the motion 
or summons he has lodged a copy thereof verified by affidavit in the Crown 
Office and Associates’ Department, or accounts for his failure to do so to the 
satisfaction of the court or judge hearing the motion or summons. The applicant 
had not lodged a copy of the order in the Crown Office for the simple reason 
that there was no order. The rule presupposes an order in writing, and there 
was none. There was, in my view, therefore, nothing for this court to hear. 
It appeared that the licensing justices had purported to make a verbal order 
for the production of a mortgage of the applicant’s interest in the premises. 
It seemed to me that the parties really wished to get before this court something 
in the nature of a consultative case. If that were so, a motion for certiorari 
was hardly the way to achieve it. Counsel for the justices said that his clients 
were most anxious to know whether they were right in making such an order 
and that he proposed to drop any point under s. 23 (2) (b) of the Licensing 
Act, 1910, and to ask for a ruling on s. 25 (2). 

I agree that s. 25 (2) is not easy to construe. It provides : 

In the case of an application for the transfer of a justices’ licence, the person (if any) 
holding the licence and the person to whom it is proposed that the licence shall be 
transferred shall attend at the transfer sessions at which the application is heard, 
and the agreement or other assurance, if any, under which the licence is to be trans- 
ferred and held shall be produced to the licensing justices, and, for the purpose of 


E 


F 


compelling the attendance of any such person, or any witness, the licensing justices H 


shall have all the powers of a court of summary jurisdiction: Provided that the 
licensing justices may, for good cause shown in any particular case, dispense with the 
attendance of either of such persons, or both... 


Thus it is required. that the person holding the licence and the person to whom 
it is proposed to transfer it shall be present. That is a condition precedent, 


but for good cause the justices may dispense with the attendance of eithere 


person or both persons. The other requirement, that ‘ the agreement or 
other assurance, if any, under which the licence is to be transferred and held 


K.B.D.] R. v. NEWINGTON JUSTICES (SINGLETON, J.) 351 


shall - Sareea to the licensing justices,” is also, it seems to me, a condition 
apa yee ot me aig = — gene The difficulty in construing this section 
. : 1e¢ Hrst place, one has to look at s. 2: > Act see W 
og for. By s. 23 11): t s. 23 of the Act to see what 
For the purposes of this Act the transfer of a justices’ licence is the grant of a justices’ 


Scene to “sed mi ae a the licence by reason of the grant of a justices’ 
Repeats : g . ), it srk be easy to find, if there be one in existence, 
‘greement or assurance under which the licence is to be transferred. It 
is said that that document will be an assignment from the transferor to the 
transferee or some document of that kind, but when one comes to consider 
what is the agreement or other assurance under which the licence is to be 
- . - held,” one has to see under what the licence was held at the time of the 
transfer. If there was a provisional order, it might be held under that. The 
word “licence ”’ in the section is used rather loosely, and means the licence 
attached to the licensed premises which licensed premises are held under some- 
thing. If one is to read the words as “ to be held,” one naturally comes to the 
most important document of all, the document under which the proposed 
transferee is to hold the licence. I draw the conclusion that the legislature, 
by s. 25 (2), intended to order that ‘“‘ the document ”—it may be a lease— 
under which the proposed transferee was to hold the premises should be pro- 
duced for the justices’ inspection. It is important in the ordinary case that the 
justices should see that. Counsel for the justices would, however, have the 
court go further and say that the “agreement or assurance ”’ includes any- 
thing which may effect security of tenure, in particular, a mortgage granted 
by the transferee of his leasehold interest. I cannot see why one should read 
. the words of s. 25 (2) in any wider sense than in their natural sense—‘‘ the 
agreement or other assurance.”’ Counsel submitted that any mortgage of the 
licensed premises must be produced to the justices under s. 25 (2), but it seems 
to me that, if the legislature intended that, it would have said so. Counsel’s 
argument would lead to this: before a transferee could get a transfer of the 
licence from the justices not only must he produce a mortgage by him of his 
leasehold interest in the premises, but also, if the owners had granted a general 
mortgage on their property, including the premises in question, he must produce 
that general mortgage. Furthermore, in the case of a company, if there were a 
debenture charge on its property, that would have to be produced because 
that might affect the security of tenure of every tenant of every licensed house 
belonging to the owners. The same might he said in a case in which a charge 
had been given to a bank. I cannot think that the legislature intended to place 
any such burden on the proposed transferee. In my opinion, the words of 
the section oyght to be read in their ordinary meaning and not extended. 
I would add that the justices, in dealing with an application for transfer, have 
to bear in mind not only the procedure laid down in s. 25, but also that in s. 23. 


Section 23 (2) provides : 


An application for the transfer of a justices’ licence may be allowed or refused by 
the licensing justices in the exercise of their discretion subject as follows . . . 


They are given a discretion which is to be exercised judicially. One of the 
matters they have to consider is whether or not the transferee is a fit and proper 
person in their opinion to be the holder of the licence: s. 23 (2)(6). 

Since the Act of 1910 was passed there have been several cases before this 
court in which s. 23 has been considered. One was R. v. Hyde JJ. (1). There 
the court pointed out that it was not for the licensing justices to go into matters 
altogether outside their scope and to consider, in particular, the terms of business 
as between the owners and the licensee, but all the members of the court were 
careful to point out that the agreement of tenancy might be of great importance. 
I take two passages, the first’ one being from the judgment of Hamiuton, J., 


in which he said ( [1912] 1 K.B. 660) : 

I do not say that there may not be circumstances in which the terms of an agree- 
ment of tenancy may not be very material on the question of the fitness and propriety 
of the person applying to be the holder of the licence, and that there may not be terms 
of such @ character in an agreement that they would of themselves be materials upon 
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which justices could, by an inference judicially drawn, come to the conclusion that they 
left the tenant no reasonable likelihood of keeping his house within the requirements 
of the law. 

Bankes, J., having given his judgment, added, this (ibid., 665) : 


In expressing the above views I desire to guard myself against being understood 
to say that an inquiry into the terms on which an applicant intends to carry on his 
business, either as between himself and the landlord or as between himself and the 


public, can never be material. 


It is a matter for the consideration of the justices, who have to arrive at @ con- 
clusion whether the transferee is a fit and proper person to be the holder of the 
licence. 

In R. v. Holborn Licensing JJ. (2) it was decided that (42 T.L.R. 778) : 

On an application for the transfer of a licence the licensing justices may consider 

the security of tenure given to the proposed licensee as a matter affecting his “ fitness 
or propriety.”” They may also adopt a certain standard length of notice as generally 
desirable (and if they do so, it is convenient that they should make it publicly known), 
provided that it is not made a hard and fast rule to be applied indiscriminately. 
It was from what was said in that case that the argument developed in this 
court that a mortgage must be produced under s. 25 (2) because it could affect 
the transferee’s security of tenure. I wonder.whether the justices in the present 
case thought about security of tenure at all. We have no affidavit from them. 
Their counsel told us that that was on his advice. It is clear that, if the 
justices had put an affidavit on the file, they could only have said that, so far 
as they knew, the applicant was a fit and proper person to hold the licence, 
and when I think of that I am compelled to ask why they wanted to see the 
mortgage ? So far as I can judge from the argument which has taken place 
in this court it was merely raised by them or by someone on their behalf 
as a question of principle. In any case, as I have said, I do not think that 
the applicant can be obliged to produce the mortgage under s. 25 (2). If and 
when there arises a serious question whether or not an applicant is a fit and 
proper person, it may be—I say no more than this—that the justices will 
think it right to look at such a document. I imagine that cannot arise often. 
I do not see how it can arise where the proposed transferee is one against whom 
not a word can be said and who has found a considerable sum of money out 
of her own resources. The licensing justices are given a wide discretion and they 
have difficult duties to perform, but I do not regard it as part of their duty to 
ask for things which are not material to any question before them. This docu- 
ment cannot be required under s. 25. It might become relevant in exceptional 
circumstances under s. 23 (2). 


BIRKETT, J. : I agree with the two judgments which have been delivered. 
Both have referred to the situation which arose on the first day of the hearing 
of this matter and to the surprising fact that an application was made to quash 
an order which, in fact, had no existence. Considerable time was spent in 
debating that situation, and as a result it was agreed that an order should 
be produced to be dated Dec. 1. Ironically enough, now that that order 
is produced, it appears there was no authority to make it. It is regrettable, 
I think, that, if a decision was really required, a form of procedure shold 
be adopted which apparently is quite inappropriate. 

To meet the wishes of the parties, and, particularly, because a bench of 
licensing justices were concerned, it was thought proper that an answer should 
be given to the question which counsel for the justices suggested was the only 
one to be determined by the court—whether, on the proper construction of s. 
25 (2) of the Licensing (Consolidation) Act, 1910, the mortgage referred to in 
the justices’ order was ‘‘an agreement or assurance ”’ within the meaning of 
the words in that sub-section. Counsel for the applicant at one time argued 
that the only document which ought to be produced under s. 25 (2) was an 
assignment because that was ‘‘ the agreement or other assurance ’’ under which 
the licence “is to be transferred and held.” At first sight the very wording 
of the assignment gives colour to the argument because the assignment witnesseth, 
in consideration of the matters set out, that the vendor as beneficial owner 
assigns unto the purchaser “all that the goodwill of the vendor to and in the 
business of a retailer of beer, wines and spirits for consumption off the premises 
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now carried on by him at the said premises and the benefit a 
of all licences held in, connection thakewitl To hold the same ae ae sa 
absolutely. Counsel said that that document of itself is the only document 
required because it is, in fact, the agreement and assurance of the transfer 
and shows the terms under which the licence is to be transferred and held 
but in the affidavit which was put before the justices it would appear that under 
s. 25 (2) not only had that document been produced but there had also been 
produced, among other things, the lease., Counsel for the justices argued that 
the mortgage was an integral part of the lease, but, in my view, it is not possible 
to support that contention. It is enough for me, at any rate, to say that the 
mortgage in question cannot be held to be and is not a document which is “‘ an 
agreement or other assurance under which the licence is to be transferred and 
held.” For these reasons, I agree with the judgments which have been delivered 
and the conclusions which have been arrived at. 
As Order for certiorari. No order as to costs. 
Solicitors : Crossman, Block & Co. (for the applicant); R. L. Hazell, clerk 
to the justices (for the respondents). 
[Reported by F. A. Amtiss, Esq., Barrister-at-Law.] 


FRANKLIN v. GRAMOPHONE CO., LTD. 


[Court oF APPEAL (Scott, Somervell and Evershed, L.JJ.), December 8, 
9, 10, 11, 12, 1947, February 4, 1948.] 


Factories—Removal of dust—Metal grinding—Tool sharpening—‘* Wholly or 
mainly employed in such work”’—Modification of Factories Act by regula- 
tions—Employers’ common law liability—Factories Act, 1937 (c. 67), s. 47 (1) 
—Grinding of Metals (Miscellaneous Industries) Regulations, 1925 
(S.R. & O., 1925, No. 904). 

The Factories Act, 1937, s. 47, provides: ‘‘ (1) In every factory in which, 
in connection with any process carried on, there is given off any dust . . 
of such a character and to such an extent as to be likely to be injurious 
or offensive to the persons employed, or any substantial quantity of dust 
of any kind, all practicable measures shall be taken to protect the persons 
employed against inhalation of the dust or fume or other impurity and to 
prevent its accumulating in any workroom, and in particular . . . exhaust 
appliances shall be provided and maintained . . .” 

The Grinding of Metals (Miscellaneous Industries) Regulations, 1925, 
are expressed to apply to “‘ all factories or parts thereof in which is carried 
on the grinding . . . of metals . . .”, but, under the heading “ Exemptions,” 
provide that: ‘‘ Nothing in these regulations shall apply . . . (iv) to any 
processes in or incidental to the sharpening of tools . . . for use in the fac- 
tory, except as regards any part of the factory in which one or more persons 
are wholly or mainly employed in such work.” By reg.1: “No... dry 
grinding . .. ordinarily causing the evolution of dust into the air of the room 

. . shall be performed without the use of adequate appliances for the inter- 
ception of the dust .. . so that it shall not enter any occupied room. . .” 

The shop in which a workman worked contained for the sharpening of 
tools a dry grinder, not protected by an appropriate appliance, which was 
in almost continuous use by various workmen, but no one was “* wholly 
or mainly employed in such work.” The workman was, however, for con- 
siderable periods at a lathe within a few feet of the grinder, from which 
he inhaled dust which caused his death. 

Hetp: (i) the shop in which the workman was employed was not @ 
“part of a factory in which one or more persons were wholly or mainly 
employed in” the work of tool sharpening, and, therefore, the grinder 
was not within the regulations of 1925 and the employers were guilty of 
no offence thereunder. 

(ii) although the Factory and Workshop Act, 1901, whereunder the 
regulations of 1925 were made, was repealed by the Act of 1937, the regula- 
tions were continued in force by s. 159 (1) of the latter Act, and, must, 
by the terms of that section, be treated as having effect by virtue of 


354 [Frn. 28, 1948] ALL ENGLAND LAW REPORTS [Vol, 1 


s. 60, and the regulations were capable of modifying, and as a matter 
of construction they did modify, the provisions of s. 47, with the result 
that s. 47 had no operative effect. : 

(iii) the employers were, however, liable at common law for negligenge. 

[For tHe Factories Act, 1937, s. 47, see HALSBURY’S STATUTES, Vol. 30, 
p- 238.] 

Cases referred to : 

(1) Miller v. Boothman (William) & Sons, Ltd., [1944] 1 All E.R. 333; [1944] K.B. 
337: 113 L.J.K.B. 206; 170 L.T. 187; Digest Supp. 

(2) Nicholls v. Austin (Leyton), Ltd., [1944] 2 All E.R. 485; [1945] K.B. 50; ee: 
L.J.K.B. 21; 171 L.T. 353; affd. on other grounds, {1946] 2 All E.R. 92; 
[1946] A.C. 493; 115 L.J.K.B. 329; 175 L.T. 5; Digest Supp. — 

(3) London & North Eastern Ry. Co. v. Berriman, [1946] 1 All E.R. 255; [1946] 
A.C. 278; 115 L.J.K.B. 124; 174 L.T. 151; Digest Supp. 

AppraL of the employers from an order of CassELs, J., without a jury, dated 
Feb. 17, 1947, whereby he awarded £2,231 7s. Od. to the widow and the mother 
of a workman who had died from pneumoconiosis after inhaling dust caused 
by a metal grinding machine. CassELs, J., found the employers guilty of a 
breach of statutory duty and of negligence at common law. The Court of Appeal 
held that there was no breach of the statutory duty, but affirmed. the finding of 
negligence. The facts appear in the judgments of Scorr and SoMERVELL, L.JJ. 


Beney, K.C., and R. M. H. Everett, for the workman’s dependants. 
Sir David Maxwell Fyfe, K.C., and John Thompson, for the employers. 


Cur. adv. vult. 
Feb. 4. The following judgments were read. 


SCOTT, L.J.: In this case the wife and the mother sue as dependants 
of a workman employed by the defendants who contracted the dust disease 
known as pneumoconiosis in their factory at Hayes (then used for war work) 
and diced from it. In the later stages, that illness was accompanied by tuber- 
culosis, but CassELs, J., who tried the case, found that death was caused or 
contributed to by the dust disease. I agree with his reasoning and his conelu- 
sion, and it is unnecessary to make further reference to the tuberculosis. The 
plaintiffs alleged both breach of duty under the Factories Act, 1937, and negli- 
gence at common law. The judge found in their favour on both and entered 
judgment for the plaintiffs against the appellant company, the occupiers of the 
factory. The appeal is on liability only. It raises three questions of law, 
of which two are difficult and of far reaching general importance. All turn 
on the proper interpretation of the Factories Act, 1937, and the regulations 
made by the Secretary of State under the Factory and Workshop Act, 1901, 
but confirmed by the later Act and deemed to have been made under it. I 
accept all the findings of fact made by the judge, including the conclusions 
which he reached on a careful review of the medical evidence. 

Section 47 of the Act of 1937 provides : 


(1) In every factory in which, in connection with any process carried on, there is 
given off any dust or fume or other impurity of such a character and to such extent 
as to be likely to be injurious or offensive to the persons employed, or any substantial 
quantity of dust of any kind, all practicable measures shall be taken to protect the 
persons employed against inhaletion of the dust or ftme or other impurity and to 
prevent its accumulating in eny workroom, and in particular, where the nature of the 
process makes it practicable, exhaust appliances shall be provided and maintained, 
as near as possible to the point of origin of the dust or fume or other impurity, so as 
to prevent it entering the air of any workroom. 


The Grinding of Metals (Misccllancous Industries) Regulations, 1925 (S.R. & 
O., 1925, No. 904) are the relevant regulations. They begin : 
In pursuance of s. 79 of the Factory and Workshop Act, 1901, I hereby meke the 


following regulations, and direct that they shell epply to ail factories or parts thereof 
in which is carricd on the grinding . . . of metals, or any process incidental to the 


grinding of metals . . . 

That paragraph includes other matters, such as the glazing of metals and the 
cleaning of castings, with which we are not concerned in this appeal. The 
regulations begin with definitions and they provide that ‘‘ for the purpose of 
these regulations,” inter alia, ‘‘ abrasive wheel means a wheel manufactured 
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of bonded emery or similar abrasive,” and “grinding means the abrasion, 
by aid of mechanical power, of metal, article of metal, or part of any article 


of metal by means of a grindstone or abrasive wheel.” Then follows a part 
of the regulations entitled “ Exceptions,” and it says: 
Nothing in these regulations shall apply .. . (iv) to any processes in or incidental 


to the sharpening of tools or implements for use in the factory, except as regards any 
part of the factory in which one or more persons are wholly or mainly employed in 
such work. 
In the body of the regulations following these exemptions the next heading 
is “‘ Duties.’” It there says : 

Every occupier and manager of any factory to which these regulations apply, shall 
be bound to observe the same and it shall be the duty of the occupier to provide and 
maintain the appliances . . . as and when required by these regulations. 


Regulation 1, omitting references to processes called “ racing” and “ glazing,” 
which are immaterial, provides : 

No... dry grinding . . . ordinarily causing the evolution of dust into the air , 
of the room in such a manner as to be inhaled by any person employed shall be performed 
without the use of adequate appliances for the interception of the dust as near as possible 
to the point of origin thereof, and for its removal and disposal so that it shall not enter 
any occupied room, and for the purpose of this regulation the appliances shall not be 
deemed adequate unless they ... include [various types of apparatus]. 


The shop where the deceased always worked was known as 0.10. It lay 
between two other bays. In those bays the employers had installed several 
grinders with abrasive wheels, which produced dust but were duly protected 
by the appropriate appliances. In 0.10 there was one dry grinder with two 
abrasive wheels for sharpening tools, which produced dust and would have 
called for the appropriate appliances if 0.10 had been a “ part of the factory 
in which one or more persons are wholly or mainly employed in” the work of 
tool sharpening. Those are the words of the exception. The judge found as a 
fact that the wheels (revolving at 2,000 revolutions a minute) were in almost 
continuous use by various workmen wanting to sharpen tools, but that no 
one of them was “ wholly or mainly employed in such work.’ The deceased 
man certainly was not, but he was for a considerable period at a lathe within 
four or five feet of the grinder, inhaled the dust from it, and died from so inhaling 
it. The absence of any suggestion that any factory inspector had complained 
about 0.10 supports the employers in their omission to regard the exception 
on the exception contained in sub-para. (iv) of the exceptions as applicable 
to 0.10. The judge put a different construction on the exception to the excep- 
tion and thought that it applied-to and covered the deceased, but I agree with 
my Brethren that he was in error in that interpretation. It follows that the 
grinder in 0.10 was not at any relevant time within the regulations and that is 
presumably why regs. 9 and 17 were never mentioned in the evidence or argu- 
ment, and I need not refer to them here. It also follows, however, that no 
cause of action based on a breach of the regulations lay against the employers. 
They, as “‘ the occupier,”” had done all that the regulations required of them. 
They were guilty of no offence and could not be prosecuted under s. 130 (1) 

Act of 1937. 

ot The next question is whether, though free of fault under the regulations, the 
employers were open to attack for failure to comply with s. 47 or, conversely, 
whether the occupier remained under a duty to conform to the requirements 
of s. 47, which are in themselves wide enough (if not displaced by the Metal 
Grinding Regulations) to give protection to a worker suffering from inhalation 
of dust emanating from a nearby grinder left uncontrolled _by any exhaust 
appliances. The answer must depend, first, on whether the Secretary of State 
had statutory power to modify the relevant section or even exclude its enforce- 
ment altogether when making “ such regulations as might appear to him i 
be reasonably practicable and to meet the necessity of the case ” (those are the 

ds of the Act); and, secondly, whether these regulations did so, that is to 
saint ; ‘ y bstitute for s. 47. My answer to both 
gay, quite shortly, whether they were a substi 47. ore hetien 
questions is affirmative, and for Meese eae a piv ree sh, aa : 

; ies) Regulations, 5 (S.R. fy » No. , 3 
ome tous Tacsalative coma delegated to the Secretary of State by s. 79 of the 
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Where the Secretary of State is satisfied that any manufacture, machinery, plant, 
process or description of manual labour, used in factories or workshops, is dangerous 
or injurious to health or dangerous to life or limb, either generally or in the case of 
women, children or any other class of persons, he may certify that manufacture, 
machinery, plant, process or description of manuel labour to be dangerous ; and there- 
upon the Secretary of State may, subject to the provisions of this Act, make such 
regulations as appear to him to be reasonably practicable and to meet the necessity 
of the case. : BS 
The necessity of the case which the Secretary of State had under that section 
to consider, both in certifying and in making regulations, 7.e., in drafting his 
particular legislation to deal with the particular type of mischief to which he 
was addressing himself, sends one back to s. 74, which provides : 

If, in a factory or workshop where grinding, glazing or polishing on a wheel or any 
process is carried on by which dust or any gas, vapour or other impurity is generated 
and inhaled by the workers to an injurious extent, it appears to an inspector that such 
inhalation could be to a great extent prevented by the use of a fan or other mechanical 
means, the inspector may direct that a fan or other mechanical means of a proper 
construction for preventing such inhalation be provided within a reasonable time ; 
and, if the same is not provided, maintained and used, the factory or workshop shall 
be deemed not to be kept in conformity with this Act. 


It is obvious that, where, pursuant to those regulations, the occupier was able 
to.say to the inspector visiting the factory under s. 74: “ You will see I have 
completely carried out every duty imposed by the regulations framed ‘ to meet 
the necessity of the case’”’, the inspector, in answer, could only express satis- 
faction. 

So much for the position under the Act of 1901. Now comes the repeal of 
this Act by s. 159 (1) of the Act of 1937, but with this proviso to that sub- 
section : 

Provided that any .. . regulation .. . made . . . under any enactment repealed 
by this Act which is in force at the commencement of this Act shall continue in force 
and shall have effect as though it had been made . . . under this Act, and, in so far 
as it could have been made . . . under a particular provision of this Act, shall be 
deemed to have been made . . . under that provision. . . 


In the instant case of the Grinding of Metals Regulations, 1925, the “ particular 
provision of this Act ’’ therein referred to must bes. 47. These were regulations 
without the epithet “‘ special ’’ prefixed to them, but in the Act of 1937 it would 
be s. 60 under which they could have been made, and the latter part of the 
proviso has, therefore, the effect of conferring on them the character of special 
regulations within the meaning of ss. 60 and 129 (1) (b), and sched. II. Section 
83 of the Act of 1901 provides: _ 

Regulations made under the foregoing provisions of this Act [ss. 79, 80, 81 and 82] 
may, among other things,—. . . (6b) prohibit, limit or control the use of any... 
process ; (c) modify or extend any special regulations for any class of factories . . . 
contained in this Act. 


What was the intended meaning in that section of the epithet “ special”’ as 
applied to regulations does not appear anywhere in that Act, though s. 126 
deals with “‘ Special Orders.”’ The use of it in ss. 60, 129 (1) (6), and sched. II 
of the Act of 1937 was then, I think, new, but, even if the regulations of 1925 were 
invalid because not special, they are deemed to have been made under the Act of 
1937 and were thereby validated. Nothing, therefore, turns on this doubt. 
The conclusion seems to me inescapable that the regulations must of necessity 
be construed as saying to the occupier of any factory where relevant processes 
were conducted: ‘‘ Carry these regulations out honestly and carefully and you 
will have complied with all the statutory requirements incumbent on you and 
your factory.” If so, its particular provisions must supersede -the general 
provisions of s. 47 and be substituted for them. I have been considering the 
question under s. 47 and the regulations of 1925 on its merits and apart 
from authority, since the question is one of interpretation, which must, in the 
ultimate resort, depend on a close comparison of the language of the one instru- 
ment with that of the other, even though certain general considerations such as 
I.have mentioned must be borne in mind. It cannot, therefore, quite be dis- 
posed of by the authority of a decision on some other section and some other 
regulations. The decision, however, in Miller v. William Boothman & Sons, 
Ltd. (1), decided by this court, in which Gopparp, L.J., delivered the judgment 
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of the whole court, was based on nearly comparable considerations, and we then 
took the same kind of view, namely, that the particular provisions of the regula- 
tions then in question were substituted for the general provisions, however 
unqualified the section of the Act, at any rate to the extent of modifying one 
similarly absolute provision of the Act. That case may not be a conclusive 
authority for the present, but it is very nearly so. In the result, I am of opinion 
that the provisions of s. 47 are superseded by the regulations of 1925 and now have 
no operative effect in a factory to which that order applies. 

Another problem is raised by the alternative charge in the statement of 
claim of negligence at common law. My Brethren are prepared to endorse that 
claim, and, therefore, to dismiss the appeal. The question is one of difficulty 
and I confess that I was at first inclined to regard the regulations of 1925 
as completely relieving the occupier of the factory from any duty to 
employ dust prevention apparatus in the part of the factory known 
as 0.10, but I have been convinced by my Brethrens’ reasoning that that 
interpretation would confer on the factory occupier in his system of working 
a wider immunity from his duty of care for the health of workmen employed by 
him than, at any rate, the limited language of the regulations can justify. I am 
glad to be so convinced, as it may have a beneficial effect if it reminds factory 
owners that they cannot regard themselves as necessarily relieved from their com- 
mon law duty of care merely because regulations under the Act impose positive 
duties limited in their scope. Whether the factory occupier is so relieved depends 
im every case on the particular regulations prayed in aid, when correctly con- 
strued. The appeal will, therefore be dismissed on the common law issue. 


SOMERVELL, L.J.: This is the employers’ appeal from a judgment of 
CASSELS, J., awarding £2,231 7s. Od. to the widow and the mother of a deceased, 
workman. The judge found the defendants guilty of a breach of statutory 
duty and negligence at common law in failing to protect the deceased against 
dust from an abrasive sharpening machine or grinder, with the result that he 
contracted pneumoconiosis or fibrosis of the lung, which was the cause of death 
or a cause of death sufficient to establish the defendants’ liability. I add 
these last words because at the time of his death the deceased was also suffering 
from tuberculosis. As the arguments were complicated, it will be convenient 
to set them out in outline and in genera] terms now. 

The Grinding of Metals (Miscellaneous Industries) Regulations, 1925, deal 
with factories in which the grinding of metals is carried on. They provide 
that grinding machines shall be fitted with appliances, a hood to intercept the 
dust and a duct and fan by means of which the dust is drawn off. To this 
provision there is an exception where the process is that of sharpening tools 
(as here), unless one or more persons are wholly or mainly employed in such 
work. It was argued that the deceased was wholly or mainly employed in 
this work. If so, the affirmative provisions of the regulations are applicable 
and this grinder admittedly had no hood, duct or fan. If the plaintiff failed 
on this point, what was the position ? Section 47 of the Factories Act, 1937, 
deals with dust and lays down in general terms the circumstances in which 
appliances such as those specified in the regulations must be fitted. Is the 
regulation, on its proper construction, saying that sharpeners need not have 
these appliances unless one or more persons are wholly employed at them ? 
If so, is this a special code substituted for s. 47, the duties under which may in 
the result be modified ? Was a regulation which purported to do this intra 
vires the Factory and Workshop Act, 1901? If so, was this validated when the 
regulation was continued in force under the Act of 19377? These last two 
questions, though argued before us, are, in my opinion, covered by an authority 
to which I refer below. Assuming s. 47 is still applicable, was there a breach 
of it? If the employers succeed on the above points, were they guilty of a 
breach at common law of their duty to take reasonable precautions for the 
safety of their workmen? Finally, was the deceased specially susceptible to 
dust and was his death caused by the dust which he breathed or by tuberculosis ? 

During the war, the employers, whose normal business is making gramophones 
and, accessories, were engaged on war work. Long hours were worked and more 
men were employed than in peace time. The deceased was employed, from 
Mar. 31, 1939, to Mar. 3, 1941, as a capstan operator, from that date to Oct. 
8, 1942, as a capstan setter operator, and from this latter date to Dec. 16, 1943. 
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as a capstan setter. On this last date, he was too ill to go to work and, after 
periods in hospital, he died on Dec. 22, 1944. The workshop where the deceased 
worked contained a number of lathes and a double wheel grinder for sharpening 
the tools used in the lathes. One wheel of the grinder was made of aloxite and the 
other of carborundum. In the process of sharpening the tools, particles from 
the wheels and the tools were thrown off as dust, the inhalation of which was 
said to be the cause of the illness and death of the deceased. Some ten to twenty 
men working in the shop used to sharpen tools on this grinder and among them 
from March, 1941, was the deceased. On the evidence, no individual, including 
the deceased, would normally be at the sharpener for more than three hours 
in the day, usually less, sometimes much less, very occasionally possibly for more. 
The sharpener was in more or less continuous use throughout the day. There 
was a further important piece of evidence. From March, 1941, to October, 
1942, the deceased, when he was not sharpening tools, was working at a lathe 
which was only four to five feet away from the grinder. A consulting engineer 
who was given an opportunity of inspecting the grinder noticed considerable 
dust on a machine, probably the same lathe, four to five feet distant from the 
grinder. The deceased was, therefore, for a considerable time continuously 
very near the source of the dust. Six doctors were called, four by the plaintiff 
and two by the defendants. The effect of their evidence is set out in the judg- 
ment. I do not propose to deal with it in detail, though I have considered 
it in detail in the light of the arguments put to us. The judge set out his 
conclusions on it in the following paragraph : 

I have sce=marised the medical evidence in this case and now form my conclusions 
on that evidence. I accept what the plaintiff’s doctors have said. Three of them 
were in the most favourable positior to express opinions. I am satisfied by their 
evidence that the deceased contracted pneumoconiosis by inhaling dust from the 
grinder in the defendants’ factory and that this led to intensive fibrosis of the lungs. 
There is no evidence that he had tuberculosis before the dust disease. I think that 
there is no doubt that he developed tuberculosis as well as pneumoconiosis and that 
seete two conditions mutually aided each other to become worse and, as a result, he 

ed. 

There was ample evidence on which he couldgcome to these conclusions and I 
agree with them. The relevant provisions of the statutes and regulations 
have been set out in Scort, L.J.’s judgment, and I will not repeat them. 

The first submission on behalf of the plaintiffs at the trial was that the grinder 
was taken out of the exception by its concluding words, on the basis that the 
deceased was ‘“‘ wholly or mainly employed’ on a process in or incidental 
to the sharpening of tools. If the grinder is not within the exception, a breach 
of statutory duty was admitted, as it was not fitted with the appliances described 
in reg. 1. The judge accepted this submission and counsel for the dependants 
of the workman before us sought to uphold it on two grounds. He submitted, 
in the first place, that the deceased’s work as a setter operator and later as a 
setter, apart from the time spent sharpening tools, ought. to be regarded as a 
process incidental to the sharpening of tools. I could have understood a sug- 
gestion that the sharpening of tools was incidental to the operating or to the 
setting, but I can see no ground for the proposition as advanced. Secondly, 
counsel submitted that a man who, for example, spends two hours out of ten 
on process A is nevertheless mainly employed on this process if, during the rest 
of the time, he is spending one hour only on eight different processes. The word 
““mainly ’? may, in some contexts, have such a meaning, but I am satisfied that 
it does not in the present context. I think the judge was wrong on this point. 
In my opinion, therefore, this grinder was within exception (iv) and there is no 
breach by the employers of the regulations. 

Is this an end of the matter, so far as a breach of statutory duty is concerned, 
or did any relevant duty still rest on the defendants under s. 47 of the Act ? 
In Miller v. William Boothman & Sons, Ltd. (1), this court decided that a regula- 
tion made originally under s. 79 of the Act of 1901 was continued in force under 
s. 159 of the Act of 1937 and could “ modify ” the obligations as imposed by a 
section of the Act of 1937. The case was concerned with a circular saw and the 
decision proceeded on the basis that, under s. 14 (1) of the Act of 1937, the saw 
would have had to be so completely fenced that it could not have been used. 
Admittedly it was not so fenced. A regulation, however, had been made which 
provided for a guard which was to extend ‘as low as practicable’? and the 
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saw in question had such a guard. The court held ( [1944] 1 All E.R. 235) 
that the provisions of the regulations ‘‘ must be regarded, as modifying the pro- 
visions of s. 14 in respect of these machines and of substituting the prescribed 
guarding and fencing for the absolutely secure fencing which the section would 
otherwise require.”” It was further said (ibid.) : 

These regulations are, in our opinion, undoubtedly intra vires the Secretary of State 
under the Act and, if their object and result be not what we have said, they would, 
indeed, be little better than a trap for factory owners. To any one reading them, 
it could not but appear that, provided he followed the provisions of the regulations 
and saw that his saws were constructed and protected in accordance therewith, he was 
fulfilling his duties under the Act. 


In Nicholls v. F. Austin (Leyton), Lid. (2) this court followed the decision cited. 
The case went to the House of Lords, where counsel for the appellant argued 
that Miller v. William Boothman & Sons, Lid. (1) was wrongly decided. The 
House dismissed, the appeal on other grounds and, expressly reserved its opinion 
on Miller v. Boothman (1). 

Section 74 of the Act of 1901, dealing with grinding and dust, has already 
been quoted. I will not set it out again, but it will be seen that, at the time 
when the regulations were made, the relevant section was one which could only 
be brought into operation by the administrative action of an inspector. Till 
then the section imposed, no new duty on the employer. This might be said 
to remove the possibility of the conflict which was assured to exist in Miller 
v. Boothman (1) and in spite of which the regulation was held to “ modify” 
the Act. If one of the Secretary of State’s inspectors felt that a fan or other 
mechanical means were necessary in cases not covered by the regulations, it 
would be, at any rate, open to the Secretary of State to amend the regulations 
instead of operating the section. 

There remains the question whether these regulations do “modify” the 
obligations imposed, by s. 47 in the manner suggested or whether that section 
still applies to inhalation of dust within the words of s. 47, though the grinder 
from which the dust comes istone which, under the regulations, is expressly 
not required to have appliances fitted to it. This depends on the wording 
of the regulations. It would be possible so to word a regulation as to make it 
quite clear one way or the other. Counsel for the employers relied on the fact 
that in the Horizontal Milling Machines Regulations, 1928 (S.R. & O., 1928, 
No. 548), the exemptions have a proviso which reads as follows: ‘‘ Provided 
that these exemptions shall not prejudice the application of s. 10 of the Factory 
and Workshop Act, 1901, in regard to fencing of such machinery.’ He sub- 
mitted that, in the absence of such a proviso, there was, at any rate, a strong 
inference that the regulations were to be read as a complete code substituted 
for the general provisions of s. 47 in respect, of course, of the processes with 
which the regulations dealt. It seems to me that it would be a good thing 
if it were made clear in all cases to employers who had machines or processes 
within exceptions, whether they did or did not remain liable to prosecution 
under that section of the Act which imposes obligations from which, on the face 
of the regulations, they appear to be relieved. I have come to the conclusion 
that on this point the employers’ argument succeeds, though the question, 
which is one of construction, is not, I think, an easy one. I am influenced 
by the fact that, in the relevant exception and in one of the others, there is an 
exception to the exception. I will not re-read exception (iv), but the natural 
meaning of the words seems to me to be that, unless one or more persons are 
“wholly or mainly employed,” then the occupier does not have to have a hood, 
a duct, or a fan. The meaning is the same as if the wording had been: ‘“‘ No 
hood, duct or fan or similar appliance need be affixed to the machine.”” Although 
we are dealing here with a civil action, it is one which has to be based on a breach 
of a statute which imposes penalties. It would, I think, be sufficient for the 
employers if the court came to the conclusion that there was ambiguity or 
that the liability alleged under the section was not clear or that the conclusion 
to which I have, on the whole, come was a reasonable interpretation. On this 
subject, I would like to express my respectful agreement with what was said 
by Lorp Srmonps in London and North Eastern Ry. Co. v. Berriman (3). It 
is not necessary, therefore, to consider whether, if s. 47 had been applicable, 


a breach had been made out. 
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n one turns to the position at common law, I find myself in agreernent 
ae learned, judge. It is, of course, relevant to consider the regulations, 
and, in very many cases, it would be difficult, if not impossible, to ee 
that an employer who had complied with regulations had been negligent a 
common law. In this case, however, it is the regulation itself, coupled with 
the evidence, which I find establishes negligence. ‘The regulation, by saying that 


the appliances must be there if one or more people are employed mainly in or * 


incidental to the process, is an indication that injury is to be apprehended by 
continuous proximity to an abrasive grinder such as this. Although neither 
the deceased nor anyone in the shops was wholly or mainly employed at this 
grinder, there was, as I have said, a lathe within four to five feet of it, at which 
the deceased, and, presumably, after him someone else, was continuously at work, 
except when using the grinder. The grinder was itself in practically continuous 
use. It was stressed for the employers that medical evidence was not clear as 
to whether pneumoconiosis could be caused by dust of this kind. If this were 
all, it might well be unreasonable to expect an employer to act on doubtful 
medical evidence. It is, however, the regulation, of which the employers 
officers were aware, which is itself a warning that continuous proximity 


to a machine such as this continuously working is likely to be injurious.’ 


This conclusion is borne out by an answer, which I set out below, 
given by a consulting engineer called by the employers. _At the trial the 
employers sought to establish that the grinder was only in occasional use. 
On this point, the judge accepted the evidence of witnesses called by the 
plaintiff that it was in practically continuous use. The following question and 
answer are, I think, important : 

(Q.)—Would you say that it was bad industrial practice not to have a dust extracting 
equipment on a grinder used as this one was used? (A.)—It must depend upon the 
use which is made of the grinder. From what I saw of this one, it was not in constant 
use ;_ it was only in occasional use for the touching-up of the edges of tools. There 
was no large amount of grinding done on it. If it was being used to a considerable 


extent, I should say that an extractor hood was a desirable feature ; but, under these 
circumstances, I do not think so. 


In coming to the conclusion to which I have, I have had in mind the evidence as 
to the quantity of dust and the arguments addressed to us on each side on this 
point. Itmay well be that, as in many workshops, conditions became very much 
more difficult and congested in war time, but I think, in leaving this grinder as 
it was, with someone working in close proximity to it, the defendants fell short of 
the standard of care which in this matter the law imposes. It was also urged 
that his illness and death were due to a ‘special susceptibility of the deceased, 
and reliance was placed on the fact that no one else had apparently suffered 
injurious effects. On this matter, I do not want to add anything to what was 
said by the learned judge. I think, therefore, the appeal must be dismissed. 


EVERSHED, L.J. (read by Somervetn, L.J -): On the first question 
raised in this appeal, namely, whether the defendants are liable under s. 47 of 
the Factories Act, 1937, I find myself in agreement with the judgments which 
have already been delivered and which I have had the advantage of reading. 
Since I do not desire merely to repeat what has been said by my Brethren, I 
confine myself to saying that, in my Judgment, as a matter of construction of 
the Grinding of Metals (Miscellaneous Industries) Regulations, 1925, these 
regulations were intended to apply to all factories in which the grinding of 
metals was carried on. In so far, therefore, as any factories or any processes 
were, by the provisions of the regulations, wholly or partly exempt from com- 
pliance therewith, to the extent of those exemptions, such factories or processes 
were intended to be freed from the statutory obligations which the regulations 
imposed. At the time when the regulations were first made, there were no 
statutory obligations as regards the grinding of metals, save such as were imposed 
by regulation or by requirement of the chicf inspector (see s. 74 of the Act 
of 1901), The question, therefore, in the form in which it has arisen in the 
presént appeal could not have arisen prior to the coming into force of the Act 
of 1937. By virtue of s. 159 of the Act of 1937, the Grinding of Metals (Mis- 
cellaneous Industries) Regulations, 1925, have continued in force. They must, 
by the terms of that section, be treated as having effect as though made by 
virtue of the appropriate section, that is to say, s. 60 of the Act of 1937. It 
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follows, in my judgment, that the regulations, deemed to have been made by 
virtue of s. 60, must be treated as capable of “ modifying ” the obligations 
imposed by other sections of the relevant parts of the Act, in this instance, 

s. 47: see Miller v. William Boothman & Sons, Ltd. (1). 

_As a matter of the construction of the regulations, deemed to be made by 
virtue of s. 60, do they so ‘‘ modify” the terms of s. 47 as to constitute an 
exhaustive code for those factories to which the regulations are expressed to be 
applicable, namely, all factories in which the grinding of metals is carried on ? 
- In my judgment, yes. On any other view, as has already been pointed out, 
the exemptions, whether total or partial, are nullified by the language of the 
section, which, in the circumstances applicable to the present case, requires 
that “all practicable measures shall be taken to protect the persons employed 
against inhalation of the dust . . . and, in particular, where the nature of the 
process makes it practicable, exhaust appliances shall be provided and main- 
tained.” It was argued by counsel for the dependants that, if this view were 
correct, then the regulations (see particularly reg. 7) must equally have the effect 
of absolving all factories where the grinding of metals is carried on from the 
obligations as to ventilation contained in s. 4 of the Act. On that matter 
it is not necessary for the purposes of the present appeal to express any opinion. 
It is sufficient to say that, the question being one of the intention of the regula- 
tions according to their true construction, the conclusion that s. 47 is so far 
modified by the regulations as to exclude from its ambit all factories where 
the grinding of metals is carried on by no means necessarily involves the further 
conclusion that such factories are likewise exempted from the scope of s. 4. 

I turn to the second question raised in the appeal, namely, whether the 
learned, judge was entitled to hold, as he did, that the appellants were liable 
for negligence at common law. On this point I agree with SoMERVELL, L.J., 
that he was so entitled. In my judgment, the obligations imposed. by s. 47 
of the Act of 1937 do not, as regards those factories to which that section applies, 
exclude common law liability, though it may well be that, if the general terms 
of the section are applicable, there is little left on which the common law can, 
as it were, operate. Nevertheless, as a matter of general principle, it does not 
seem to me that the imposition in such a section as that at present under dis- 
cussion of statutory obligations absolves the factory owner or occupier from 
his common law duty, and, if this is right, then he can be no more absolved, by 
regulations which ‘‘ modify ” the obligations of the statute. The main argument 
of the employers in the present case was that the medical evidence showed that, 
though dust diseases are far from fully understood, it is not yet established that 
such diseases are attributable to anything except free silica, asbestos (magnesium 
silicate) and coal dust ; that there was no evidence of any appreciable quantity 
of silica (and, of course, no evidence of asbestos or coal dust) in the present 
case; and that the employers, therefore, were entitled to rest on the known 
medical knowledge. I feel for myself considerable doubt as to the medical 
proposition for which Dr. Punch was really the sole protagonist, but, in any 
case, the argument appears to me a two-edged sword, since there is no evidence 
that in the present case the employers had any knowledge of the extent or limits 
of medical research. On the other hand, (a) they would know that the Act 
regards not only toxic dusts, but all dusts in substantial quantity as plainly 
calling for protective measures ; (b) they would know, particularly, that, in 
the case of a grinding machine such as the present, they would be bound by 
statute to affix appliances if anyone was wholly or mainly employed in using it ; 
(c) they would know or ought to know that the machine was at the relevant 
period working all the time and further that the deceased, from March, 1941, to 
October, 1942, was whole time employed at a distance, even when not sharpening 
tools, of four to five feet from the machine and that the dust therefrom substan- 
tially affected, on the evidence, an area of six feet in radius; (d) they would 
know, or ought to have known, that the factory was at the material dates 
working altogether abnormally long hours ; and (¢) on the evidence, the cir- 
cumstances of the case called for protective appliances as an ordinary and usual 
act of prudence. In the circumstances of the case, I construe the words 
desirable precaution ” used by the employers’ witness as meaning something 

than a mere reference to amenities. ror a 
By erik, theretore, that the employers took an unjustifiable risk such as an 
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ordinary prudent man would not take, and, in my judgment, it is no excuse 
cat Ge eae no complaints had previously been made and, so far as pais 
no other persons have been affected, or (6) in fact (if it be the fact), the piste 
was particularly susceptible to the effects of dust inhalation. tT add as rega 
this last point that, on the evidence, the judge was, in my view, entitled to find, 
as he did, first, that there was no tuberculosis in the deceased prior to the 
fibrosis which ultimately caused his death, and, secondly, that he was not, in 
fact, idiosyncratic. In other words, on the facts proved, which were, or should. 
have been, within the knowledge of the employers, they were under a duty to 
protect the deceased (and any other person in his position) from the effects 
of working, as he did from March, 1941, to October, 1942, wholly or mainly 
in close or immediate proximity to the dust given off by the grinder. I only 
add that, on the evidence, I am clear that the judge was entitled to hold that a 
substantial quantity of dust was emitted from the grinder. For these reasons, 
as for those given by SomERVELL, L.J., I think that, on the second point, the 
employers fail and that their appeal must, accordingly, be dismissed. — 
Appeal dismissed with costs. 
Solicitors: Blount, Petre & Co. (for the employers); W. H. Thompson (for 
the dependants of the workman). ; 
[Reported by C. St.J. NicHotson, Esq., Barrister-at-Law.] 


HYDE v. HYDE. 


[PRopaTE, DIvoRcE AND Apmriratty Division (Barnard, J.), December 
4, 1947; February 6, 1948.] 

Diwvorce—Maintenance—Security—Death of husband before execution of deeds— 
Inability of executors—Jurisdiction of Divorce Court. 

After decree absolute, a respondent husband was ordered to secure to 
the wife for her life, as from the date of the decree absolute, “ the annual 
sum of £1,200 less tax upon security to be agreed, or wholly or partially 
by covenant if so agreed.” Agreement was reached by the solicitors to 
the parties as to the security—viz., 15,000 6 per cent. cumulative preference 
shares in a company of which the husband was a director, to produce £900 
per annum—and also as to a personal covenant, binding not only on the 
husband but also his personal representatives, to pay the remaining £300 
per annum. A draft deed was delivered by the wife’s solicitors to the 
husband’s solicitors, but it was neither agreed nor executed by the husband 
before he died :— 

HELD : (i) by the joint effect of the order and the subsequent agreement 
the wife acquired a charge on specific assets of the husband, viz., the 15,000 
cumulative preference shares ; 

(ii) the Divorce Court had jurisdiction and a duty to make its own orders 
effective, and the husband’s executors would, therefore, be directed to 
execute the necessary deed or deeds to give effect to the order coupled 
with the subsequent agreement, i.e., of the annual sum of £1,200 less tax, 
(a) to secure £900 thereof on the annual income produced, by the prefer- 
ence shares, with power to resort to capital for any deficiency, and (6) 
the remaining £300 to be secured by a covenant of the executors limited 
to the estate of the husband in their hands and applicable for the purpose 
and not so as to render them or either of them personally liable. 


[As to Srcurrry For MAINTENANCE, see HALSBURY, Hailsham Edn., Vol. 10, 
p- 785, para. 1244; and ror CasEs, see DIGEST, Vol. 27, pp. 508-510, Nos. 5467-5475.] 
Cases referred to : 

(1) Harrison v. Harrison, (1888), 13 P.D. 180; 58 L.J.P. 28; 60 L.T. 39; 27 

Digest 546, 5971. 

(2) Craig v. Craig, [1896] P. 171; 65 L.J.P. 99; 75 L.T. 280; 21 Digest 604, 1972. 

(3) Maclurcan v. Maclurcan, (1897), 77 L.T. 474; 27 Digest 510, 5478. 

(4) Waterhouse v. Waterhouse, [1893] P. 284; 62 L.J.P. 115; 69 L.T. 618; 27 

- Digest 507, 5447. 

(5) C.L. v. O.F.W., [1928] P. 223; 97 L.J.P. 138; Digest Supp. 

(6) Stanhope v. Stanhope, (1886), 11 P.D. 103; 55 L.J.P. 36; 54 L.T. 906; 50 
debe ZIG oe Digest 444, 4566. 


(7) Thomson v. Thomson and Rodschinka, [1896] P. 263; 65 L.J.P. 80; 74 L.-T. 80] ; 
27 Digest 518, 5596. 
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(8) Dipple v. Dipple, [1942] 1 All E.R. 234; [1942] P. 65; 111 L.J.P. 18; 166 
L.T. 120; 2nd Digest Supp. 
(9) Serrao v. Noel, (1885), 15 Q.B.D. 549; 21 Digest 212, 511. 


(10) Burroughes v. Abbott, [1922] 1 Ch. 86; 91 L.J.Ch. 157; 126 L.T. 354; 35 
Digest 92, 17. 


(11) Beaumont v. Beaumont, [1933] P. 39; 102 L.J.P.4; 148 L.T. 247; Digest Supp. 
Summons by the wife against the husband’s executors to show cause why 
they should not be ordered to execute a deed, or deeds giving effect to an order 
for secured maintenance made on the application of the wife after a decree 
nisi of divorce in her favour had been made absolute. The executors were 
directed to execute the necessary deeds. The facts appear in the judgment. 
Upjohn, K.C., and John Latey for the wife. 
Middleton, K.C., and Roland Adams for the husband’s executors. 
Cur. adv. vult. 
Feb. 6. BARNARD, J., read the following judgment. This is a summons 
by the wife, the successful petitioner in a divorce suit, against the executors of 
the husband to show cause why they should not be ordered to execute a deed 
giving effect to an order of the Divorce Court dated Feb. 14, 1947. The decree 
of divorce was made absolute on Sept. 24, 1946, and on Oct. 2, 1946, the wife 
filed her notice for ancillary relief. On Feb. 14, 1947, an order for maintenance 
was made in her favour under both sub-s. (1) and sub-s. (2) of s. 190 of the 
Supreme Court of Judicature (Consolidation) Act, 1925. On Apr. 2, 1947, 
the husband died. The order under sub-s. (2), which ordered the husband to 
pay to the wife until further notice during their joint lives £1,100 per annum 
less tax, ceased to have effect as from the death of the husband, and the order 
under sub-s. (1) is now the subject-matter of dispute between the wife and the 
husband’s executors. That order is in the following terms : 

It is ordered that the above-named respondent do secure to the above-named peti- 
tioner for her life as from the date of the decree absolute herein, to wit, Sept. 24, 1946, 
the annual sum of £1,200 less tax upon security to be agreed, or wholly or partially 
by covenant if so agreed, and that in default of agreement between the parties it be 
referred to conveyancing counsel of the High Court to settle the necessary deed or 
deeds. 

Following on that order the wife’s solicitors and the husband’s solicitors were 
in negotiation as to the security to be provided and as to the form of the necessary 
deed, and, before the husband’s death they had reached agreement as to the 
security to be provided, viz., 15,000 6 per cent. cumulative preference shares 
of Hyde’s Anvil Brewery, Ltd., of which company the husband had been 
governing director, to produce £900 per annum and, as to a personal covenant, 
binding not only the husband but also his personal representatives, to pay the 
remaining £300 per annum. Following on this agreement, on Mar. 27,. 1947, 
the wife’s solicitors wrote to the husband’s solicitors,. enclosing a draft deed. 
The draft deed was neither agreed nor executed by the husband, and, after 
the husband’s death Messrs. Parkinson, Slack & Needham, solicitors, of Man- 
chester, wrote to the wife’s solicitors on June 5, 1947, confirming that they were 
acting for the executors of the husband and stating that they had obtained 
from the husband’s solicitors the draft deed of security, which they were return- 
ing as the husband had died, and that the order of Feb. 14, 1947, had, no operation 
against his estate. On Aug. 8, 1947, the executors obtained probate er 
husband’s estate which was sworn at £150,000 gross (£129,000 net Sage rite 
It emerged in the course of the argument that on some date between that of ' a" 
decree absolute and that of the husband’s death the husband had eet 1, 
and that on his death he left surviving him his widow and two children by his 
i iage. 
F Cousisel for the wife contends that from the date of the order to ees the 
wife had a substantive right to property, being in the position ee a anh an 
as regards the husband’s property, and that the Divorce Court has hele hi 
to enforce her rights. Counsel for the executors does not admit t e 8 ‘ pe 
any such rights, and contends that, if rib has had ares Sinners os ara x 
» Di » Court has no jurisdiction to ente im. é 
ate Deer as of authorities by counsel on both sides, val abel 
} 1), Craig v. Craig (2), Maclurcan v. Maclurcan (3), aterhouse v. 
cee +) : 1F.W. (5), Stanhope v. Stanhope (6), Thomson v. 
er apenaue \*), Gee Paes zs Deane le (8 Serrao v. Noel (9), Burroughes 
Thomson and Rodschinka (7), Dipple v. Dipple (8), Se , : 
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v. Abbott (10), and Beaumont v. Beaumont (11), none of which is directly in point. 

lt is necessary to consider the precise terms of the order of Feb. 14, 1947. 
Unlike the order in Maclurcan v. Maclurcan (3), which specified certain property 
on which the annual sum was to be secured, this order does not specify any 
property on which the annual sum is to be secured. It merely orders the 
security to be agreed and does not provide what is to happen failing agreement, 
since what is to be referred to conveyancing counsel is to settle the necessary 
deed or deeds. It is not the function of conveyancing counsel to decide what the 
security is to be. Ido not think it could possibly be said that this order created 
a floating charge over all the husband’s property. Indeed, the order itself 
negatives any such suggestion since it expressly provides “‘ upon security to be 
agreed,’’ which must mean by the parties themselves or their solicitors acting 
on their behalf, but, as an agreement was, in fact, come to, all that remained 
to be done, on the death of the husband, was the formality of settling and 
executing the necessary deed or deeds. As Cuirty, L.J., said in Maclurcan v. 
Maclurcan (3) (77 L.T. 475) : 

- . . the order having been made, that terminated the jurisdiction of the court 
except as to the form of the deed to carry out the order. The charge is given by the 
order, and the deed is only for the purpose of carrying out the order. 


I, therefore, find that, by the joint effect of the order and the subsequent 
agreement, the wife acquired a charge on specific assets of the husband, viz., 
on the above-mentioned 15,000 shares. 

There only remains for consideration whether or not the wife can enforce 
that order, in the events which have happened, against the husband’s personal 
representatives in this court. No doubt, the wife could have sought to enforce 
her claim in the Chancery Division, but by s. 43 of the Judicature Act, 1925, 
this court can make any order which the Chancery Division could make and I 
consider it to be the duty of this court to see that its own orders are carried out. 
In Burroughes v. Abbott (10) P. O. LAWRENCE, J., rectified a deed securing an 
annual payment +o the wife pursuant to an order of the Divorce Court, and, 
incidentally, he did this after the death of the husband. In the course of the 
trial P. O. Lawrence, J., entertained serious doubts whether the Chancery 
Division was the proper tribunal to make an order for the rectification of the 
deed, and his reason for this doubt was that, as the Divorce Court was the 
tribunal which had ordered the deed to be settled and executed, it might be said 
that the Divorce Court was the proper tribunal to deal with any question of 
rectification. To set his doubts at rest, as appears from his judgment ( [1922] 
1 Ch. 97), he consulted the President of the Probate, Divorce and Admiralty 
Division, who informed him that he thought that it was very desirable that the 
parties should not be put to the cost of a separate application to the Divorce 
Court for the purpose of rectifying the deed. The President does not seem to 
have entertained any doubt that he also had jurisdiction. Common sense seems 
to dictate that this court should make effective its own orders, and that is the 
only order I propose to make. 

I, therefore, direct the husband’s executors to execute the necessary deed or 
deeds to give effect to the order of Feb. 14, 1947, coupled with the agreement 
subsequently come to between the wife and the husband, 7.e., a deed whereby, 
of the said annual sum of £1,200, less tax, (a) £900 part thereof shall be secured 
on the annual income produced by 15,000 6 per cent. cumulative preference 
shares of Hyde’s Anvil Brewery, Ltd., with power to resort to capital for any 
deficiency, and (b) the remaining £300 thereof shall be secured by @ covenant 
of the executors limited to the estate of the husband in their hands and applicable 
for the purpose and not so as to render them or either of them personally liable. . 
In default of agreement as to the actual wording, the matter will be referred 
to conveyancing counsel to the court for him to settle for the approval of the 
court the appropriate deed or deeds. There will be liberty to apply. 

Order accordingly. Costs of summons to be paid by the husband’s executors 
without prejudice to their right to recover such costs from the husband’s estate. 

Solicitors : Preston, Lane-Claypon & O’K. elly agents for Evershed & Tom- 
kinson, Birmingham (for the wife) ; Gregory, Rowcliffe & Co., agents for Parkinson, 
Slack & Needham, Manchester (for the husband’s executors). 


[Reported by R. Henpry Waite, Esa., Barrister-at-Law.] 
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Re NEWPORT CONSTRUCTION CO., LTD., BARCLAYS BANK 
ee m LTD. v. THE COMPANY. 
ANCERY Division (Roxburgh, J.), D 
21, 1948] ( 2g ), December 16, 17, 1947, January 
Bec Crconnes oi aepeeeanie toto sili dalen Powers)—Receiver and manager— 
eopar tt mn 
arene a 2 roe wtvonal appointment—Courts (Emergency Powers) 
The Courts (Emergency Powers) Act, 1943, s. 1 (2), provides: ‘‘ Subject 
to the provisions of this Act, a person shall not be entitled except with 


leave of the appropriate court . . . (6) to institute any proceedings for 
foreclosure or for sale in lieu of foreclosure . . . Provided that nothing 
in this sub-section shall affect . . . (6) the institution or prosecution of any 


proceedings for the appointment by the court of a receiver of any property.” 

In a motion by a debenture holder for the appointment of a receiver 
and manager, a case of jeopardy was made out. The writ in the action 
claimed (i) a declaration that the debenture was a first charge on all the 
property comprised therein; (ii) all necessary accounts and inquiries ; 
(ili) a receiver and manager; (iv) further or other relief; and (v) costs. 
No leave had been obtained under s. 1 (2). 

HELD: (i) the writ had been so framed as to avoid any claim for fore- 
closure or sale being made, and, therefore, the plaintiff was entitled to 
institute the proceedings without the leave of the court. 

(ii) in the exercise of its discretion, having regard to the spirit as well 
as to the letter of the Courts (Emergency Powers) Act, 1943, the court 
would appoint a receiver and manager for three months, subject to the 
debenture holder’s undertaking to apply forthwith for leave under the 
Act to amend the writ by adding a claim for foreclosure or sale so as to 
avoid an extended administration by the receiver without the court having 
power to order foreclosure or sale. 

(For THE CourTs (EMERGENCY Powers) Act, 1943, s. 1 (2), see HALSBURY’S 
STATUTES, Vol. 36, pp. 466-468.] 


Case referred to: 
(1) Gasson & Hallagan, Ltd. v. Jell, [1940] Ch. 248; 109 L.J.Ch. 83; 162 L.T. 215; 


Digest Supp. 

Morton by a debenture holder for the appointment of a receiver and manager: 
There were only three shareholders of the company, two of whom, its only 
directors, were killed in an accident, and the surviving shareholder took no 
interest in the company. The company’s property was deteriorating, and its 
work was at a standstill. Roxpurcu, J., made the appointment for three 
months, subject to an undertaking by the debenture holder to apply for leave 
under the Courts (Emergency Powers) Act, 1943, s. 1 (2), to proceed for fore- 
closure or sale. The facts appear in the judgment. 

D. B. Buckley for the debenture holder. 

The company did not appear. Cur. adv. vult. 


Jan. 21. ROXBURGH, J., read the following judgment. This is a 
motion by Barclays Bank, Ltd., for the appointment of a receiver and manager. 
On Oct. 16, 1946, the defendant company, which carries on business as builders 
and, contractors, issued, to the bank a debenture to secure sums from time to 
time due from the defendant company to the bank. £1,500 or thereabouts is 
now due thereunder. The facts giving rise to the application are stated in the 
affidavit, sworn in support of the motion by Mr. Alexander James Neill, branch 
manager of the branch of the bank at Newport, Isle of Wight. 

7. The company had only three shareholders, namely Robert Walter Bacon and 
Robert Horace Bacon, both of 72 Newport Road, Cowes, in the Isle of Wight, and 
Joan Adelaide Hall, of Warburton’s Hotel, Newport Road aforesaid, and the said 
Robert Walter Bacon and Joan Adelaide Hall were the only directors of the company. 
They were both killed in an aeroplane accident on Aug. 29, 1947. As a result there is 
now no-one to direct the business of the company and the work in progress has come 
to a standstill. In the absence of direction the company’s assets are likely to depreciate 
in value. 8. To the best of my knowledge, information and belief, no steps have 
been taken or are being taken to obtain grants of representation to the estates of the 
deceased directors ... Both the deceased . . . were debtors to the company and 
to another company for considerable amounts. The remaining shareholder, Robert 
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Horace Bacon, has taken no interest in the company since the aeroplane accident. 
No funds are available to enable the company to carry on business, creditors - 
pressing, and there is no one willing to take on the responsibility of carrying on - e 
business of the company. 9. A number of the company's creditors are pressing 1or 
payment of sums due to them by the company and a writ .. . has been ae : 
claiming payment of a sum of £450. There have also been threats of other proceedings, 
but, so far as I know, no other writs have been served on. the company. 10. The 
company has contracted to build several houses, some of which are partially completed 
and are deteriorating rapidly in their present state of exposure to wind and rain, so 
that it is essential that prompt action be taken without delay in this respect. ll. 
To the best of my belief and so far as can at present be ascertained, the company 1s 
insolvent, but it is impossible to be definite until the assets have been traced and valued 
and the liabilities have been accurately assessed. The bank does not wish to enforce 
its security, but desires to protect it and considers that this can best be done by the 
appointment of a receiver and manager to safeguard the interests, not only of the 
bank, but also of all the creditors of the company. There are likely to be a number of 
disputed claims regarding both the assets and the liabilities, and it is felt to be desirable 
that a receiver and manager should be appointed by the court who would have the 
advantage of being able to obtain the directions of the court in cases of difficulty. 


In the circumstances it is not surprising that the defendant company has 
not been represented and has filed no evidence. A case of jeopardy has been 
clearly established. Accordingly, I should have proceeded, at once to make the 
appointment for which the bank asks but for the Courts (Emergency Powers) 
Act, 1948, s. 1, which provides : 


(2) Subject to the provisions of this Act, a person shall not be entitled, except with 


the leave of the appropriate court, . . . (b) to institute any proceedings for fore- 
closure or for sale in lieu of foreclosure... Provided that nothing in this sub-section 
shall effect . . . (b) the institution or prosecution of any proceedings for the appoint- 


ment by the court of a receiver of any property. 


No leave has been obtained, under that Act. Accordingly, I must first consider 
whether this action is an action for foreclosure or sale. The writ claims (i) a 
declaration that the debenture dated Oct. 16, 1946, and issued by the defendant 
company to the bank is a first charge on all the property of the defendant 
company comprised, therein ; (ii) all necessary accounts and inquiries; (ili) a 
receiver and manager ; (iv) further or other relief; (v) costs. This endorse- 
ment has been carefully framed so as to avoid any claim for foreclosure or sale 
being made, and, it has, in my judgment, succeeded in its object. Accordingly, 
it does not contravene the Act, but the appointment of a receiver and manager 
is a discretionary remedy and I must next consider whether this is a type of 
action in which I ought to make such an appointment having regard to the 
spirit as well as to the letter of the Courts (Emergency Powers) Act. On the 
one hand, there may be cases of jeopardy, like the present, where it is very 
desirable for the court to make an urgent appointment without awaiting the 
result of an application under the Courts (Emergency Powers) Act. On the 
other hand, great practical difficulties might attend an extended administration 
by a receiver and manager in a case where the court had no power to order 
foreclosure or sale. Moreover, if a manager continued in office long enough, 
the consequences of his administration might in the end closely resemble those 
of a sale. Bearing all these considerations in mind, I think that the proper 
course for me to take is to appoint a receiver and manager for a limited period 
of time (say 3 months) on the bank’s undertaking (which it is willing to give) 
to apply at once for leave under the Courts (Emergency Powers) Act to amend 
the writ by adding a claim for foreclosure or sale. The position can be further 
considered when the result of that application is known. In taking this course 
I do not think that I am doing anything which conflicts with the decision in 
Gasson & Hallagan, Lid. v. Jell (1) because FARWELL, J ., pointed out that that 
was not a case in which there was any ground for suggesting that it was necessary 
to preserve the mortgaged property, whereas in the present case the security 
is in jeopardy. The order must, of course, be subject to the filing of proper 
affidavits of service and fitness. I will appoint a receiver and manager for 3 months 
and he will have liberty to act at once on the bank’s undertaking. He must give 
sceurity within 21 days. Order accordingly. No order as to costs. 

Solicitors: Taylor, Willcocks & Co., agents for Bailey & Adams, Newport 
Isle of Wight (for the debenture holder). ; 


[Reported by R. D. H. Ossorne, Esq., Barrister-at-Law.] 
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Re COGHLAN (deceased). 


[PRoBATE, DIVORCE AND ADMIRALTY DIvIsSIoN 
21, 22, February 3, 1948.] SY pce i ae 
Administration—Revocation of grant—Discovery of will—Effect of laches 
The administration of the estate of a ponte sth ta in 1892, was 
completed by 1896, and in 1912 a will, alleged to have been made by the 
A deceased in 1891, was discovered. The plaintiff, who was the adminis- 
trator of the sole executor and beneficiary under the alleged will, was 
fully aware of the discovery, but, owing to lack of means and being under 
the erroneous impression that the will was “statute barred,’’ he took no 
action until 1935, when he consulted, solicitors, and in 1947, after protracted 
correspondence and one abortive action, commenced an action to revoke 
the grant of administration to the estate of the deceased and to establish 
B the alleged will. All the original beneficiaries in the administration and 
some of the beneficiaries entitled to share in their estates were dead. On 
an application for an order that the action be dismissed under the inherent 
jurisdiction of the court as frivolous and vexatious, the registrar dis- 
missed the summons on ‘the ground that, although the delay between 
1912 and 1935 might amount to such laches as would defeat the claim 
of the plaintiff if he were claiming on an intestacy, the same considerations 
Cc did not apply where it was sought to establish a will, and that, having 
regard to the principle that the court seeks to give effect to the wishes of 
a testator if it is possible to do so, the plaintiff ought to be allowed to 
ec shire the action to establish the will and not to be stopped in limine. 
nm appeal :— 
Hep: although the court will always try to give effect to the wishes 
of a testator, the plaintiff's laches would render hopeless any attempt 
D on his part to follow the assets, so that, even if the action proceeded and 
the plaintiff succeeded in proving the alleged will, no possible good could 
result, and, therefore, the action was an abuse of the process of the court 
and should be dismissed in limine. 

[As ro JURISDICTION OF PRoBATE Division To Stay FRIvoLous PROCEEDINGS, 
see HALSBURY, Hailsham Edn., Vol. 14, pp. 226, 289, paras. 386, 515; and FoR 
Casss, see DIGEST, Vol. 23, pp. 248, 281, Nos. 3034-3036, 3479-3484.] 

E Cases referred to: 
(1) Mohan v. Broughton, [1900] P. 56; 69L.J.P. 20; 82 L.T. 29, C.A.; affy., [1899] 
P. 211; 23 Digest 248, 3035. 
(2) Lawrance v. Norreys (Lord), (1890), 15 App. Cas. 210; 50 L.J.Ch. 681; 62 
L.T. 706; 54 J.P. 708; 32 Digest 529, 1836. 
(3) Willis v. Beauchamp (Earl), (1886), 11 P.D. 59; 55 L.J.P. 17; 54 L.T. 185; 
23 Digest 281, 3479. 
FF C(4) ~- Mahon v. Quinn, [1904] 2 I.R. 267; 23 Digest 248d. 
(5) In the Estate of Williams, Williams v. Evans, [1911] P. 175; 80 L.J.P. 115; 
105 L.T. 79; 23 Digest 247, 3032. 

(6) Young v. Holloway, [1895] P. 87; 64L.J.P. 55; 72 L.T. 118; 23 Digest 119, 1158. 

(7) Dooley v. Dooley, [1927] 1.R. 190; Digest Supp. 

(8) Erlanger v. New Sombrero Phosphate Co., (1878), 3 App. Cas. 1218; 39 L.T. 269; 

sub nom., New Sombrero Phosphate Co. v. Erlanger, 48 L.J.Ch. 73; affg., 
Gg §.C., sub nom., New Sombrero Phosphate Co. v. Erlanger, (1877), 5 Ch.D. i33 
20 Digest 528, 2512. 
(9) Lindsay Petroleum Co. v. Hurd, (1874), L.R. 5 C.P. 221; 20 Digest 529, 2513. 
(10) Manorama Chowdhurani v. Shiva Sundari Mozumdar, (1914), I.L.R. 42 Cale. 
480; 23 Digest 248c. 

Appreay from an order of the registrar dismissing the defendants’ application 
for an order that the action, brought by the plaintiff for revocation of a grant 
of administration, be dismissed, as frivolous and vexatious. The facts appear 

H in the judgment. The appeal was allowed. 

Shelley, K.C., and Charles Burke for the plaintiff. 
H. C. Leon for the defendants. Cur. adv. vult. 
Feb. 3. WILLMER, J., read the following judgment. This is an appeal 
from an order of the registrar dismissing with costs the defendants’ application 
for an order that the action be dismissed under the inherent jurisdiction of the 
court as frivolous and vexatious. The action is brought to revoke the grant 
of letters of administration of the personal estate of a person who died in 1892, 
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and to establish an alleged will dated Dec. 23, 1891. The ee pea: 

he administrator of one Samuel Williams, who was named, as sole exec . 
nae legatee and devisee in the alleged will. The defendants are sued as 
eaicee under the will of the Rennes poe of one of the beneficiaries in 

iministration of the estate of the deceased. 

ee eee eed are as follows. The deceased, who was a man of pie 
habits, died in 1892, leaving a very large estate. A diligent search was ey 
for a will, but none was forthcoming. Letters of administration were granted to A 
one of the maternal relatives of the deceased, and after considerable ne et 
the estate was eventually distributed among four persons who rabies t ae 
title as the only next of kin entitled to share in the estate of the ates : oO 
these proceedings Samuel Williams was a party, claiming as a paternal relative 

an equal right to share in the estate of the deceased with the four persons men- 
tioned. His claim, which was for £140,000, was eventually withdrawn on pay- B 
ment to him of a sum of £3,000. Apart from some trivial assets which came to 
light in 1908 and are of no relevance to these proccedings, the administration 

of the estate was completed by about 1896. In 1898 an action was commenced, 

by another person, claiming to be the true next of kin of the deceased, and 
praying for the revocation of the previous grant. The proceedings in this action 
are reported, under the name of Mohan v. Broughton (1), and resulted, in an order 

of the Court of Appeal dismissing the action under the inherent jurisdiction C 
of the court as an abuse of the process of the court. In that action, the report 

of which was cited to me and very much relied on by the defendants as an 
authority in the present proceedings, a plea of res judicata failed, but it was 
held by GORELL BaRnEs, J., that the action failed by reason of the laches of 
the plaintiff, who had stood by and practically acquiesced in the previous 
administration proceedings, and by the Court of Appeal on the additional 
ground that the action was quite pointless, seeing that the plaintiff could assert J) 
any right which she might have by commencing proceedings right away in the 
Chancery Division without the necessity for any order of this court. 

After this nothing of any materiality happened until 1912, when advertise- 
ments appeared in the public press, offering a reward of £10,500 for the pro- 
duction of a will of the deceased in favour of his paternal relatives. Not un- 
naturally, perhaps, in view of the size of the reward offered, this produced a 
crop of alleged wills, of which the will sought to be established in this action was E 
one. I mention this fact merely to place on record that the will sought to be 
set up in this action is only one of a number of possible competitors. It is con- 
ceded, however, that for the purposes of this application the court is not at liberty 
to inquire into the genuineness of the will set up by the plaintiff, but must 
proceed on the hypothesis that the will can be satisfactorily proved if the action 
is allowed to proceed. All the alleged wills which had been produced were F 
investigated at the time by the solicitors then acting for the administrator of 
the deceased’s estate, who satisfied themselves, rightly or wrongly, that none 
of them was genuine or worth proceeding on. In the meantime, Samuel 
Williams, the sole executor and beneficiary under the alleged will now sought 
to be established, had died intestate in 1909. It appears that on production 
of the alleged will in 1912 the proposed administrators of the estate of Samuel 
Williams were advised by solicitors, who actually endeavoured to obtain evidence q 
with regard thereto. It also appears that the present plaintiff was well aware 
of the discovery of the alleged will, and, indeed, he states in his affidavit that 
he desires at a later stage of this action to produce evidence with regard to the 
circumstances leading up to and arising out of the advertisements. In view 
of the amount of Press publicity which was attracted at the time I can only 
conclude that the discovery of the alleged will was a matter of common know- 
ledge in 1912. The plaintiff states, however, that he was at the time without the H 
means to proceed, and, furthermore, that he was under the erroneous impression 
that the will was ‘‘ statute barred.” In consequence thereof he took no action, 
and the matter remained dormant until 1935. In that year the matter was 
taken up by the solicitors now acting for the plaintiff, and a certain amount 
of correspondence took place over the next two years with the defendants’ 
solicitors, who also appear to have made some further efforts to inquire into the 
genuineness of the alleged will. The correspondence came to an end with an 
unanswered, letter from the defendants’ solicitors in August, 1937. Four 
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more years passed, and the plaintiff’s solicitors then again returned to the attack 
in November, 1941. In August, 1943, the plaintiff commenced an action, but 
after some correspondence between the solicitors it was eventually agreed 
that the action was improperly constituted. By a consent order the action was 
dismissed on July 2, 1946, and on Nov. 28, 1946, the present action was com- 
menced. The statement of claim was delivered on Jan. 6, 1947, and on Mar. 
18, 1947, the defendants issued the present summons. It remains to state 
that all the original beneficiaries who were held entitled to share in the estate 
of the deceased are now dead, as are also some of the beneficiaries entitled to 
share in their estates. The estate of the deceased has, therefore, been widely 
distributed among numerous persons in the 50 years which have elapsed since 
the original administration proceedings. It is conceded, however, at any rate 
for the purposes of the present application, that there are still at least some 
assets in the hands of beneficiaries which it would be possible for the plaintiff 
to follow if, in the appropriate proceedings in the Chancery Division, he were to 
succeed in establishing his right to do so. 

The defendants contend that the plaintiff (or his predecessors) hag been 
guilty of such laches as would make any claim on his part to follow the assets 
of the deceased quite hopeless at the present date. It is, therefore, contended 
that the present proceedings are pointless, and incapable of resulting in any 
benefit to the plaintiff, since, even if he were to suvceed in establishing the validity 
of the alleged will, his equitable right to follow the assets would be defeated 
by his laches and no good could conceivably result. In the circumstances the 
defendants allege that the present action is an abuse of the process of the court 
and ought to be dismissed im imine under the inherent jurisdiction of the court. 
It is conceded that no question of laches arises until 1912, when the alleged 
will was first discovered, and, in spite of the long time which has elapsed, it is 
not contended that there has been any laches since the matter was re-opened, 
in 1935. The defendants’ allegation of laches rests solely on the delay between 
1912 and 1935. As I have stated, the defendants’ summons was dismissed, 
by the learned registrar. There is, of course, no note of his reasons, but, according 
to the information conveyed to me by counsel, the learned registrar took the 
view that, although the delay might well amount to laches such as would defeat 
the claim of the plaintiff if he were claiming as on an intestacy, the same con- 
siderations did not apply in the present case, where it is sought to establish 
a will, and that, having regard to the principle whereby the court seeks to give 
effect to the wishes of a testator, if it is possible to do so, the plaintiff ought 
to be allowed to proceed with the action to establish the will, and ought not to 

abruptly stopped in limine. 

La aes pean satecped in the course of the argument to a large number of 
authorities, but, unhappily for me, none of them, so far as I can see, is directly 
decisive of this case. As to the inherent jurisdiction of the é¢ourt to dismiss 
in limine an action which is an abuse of its process there can be no doubt : 
see per LORD HERSCHELL in Lawrance v. Norreys (2) (15 App. Cas. 219), where, 
however, he goes on to add: “‘ It is a jurisdiction which ought to be very sparingly 
exercised, and only in very exceptional cases.”” Whatever else may be said 
about the present case, I feel sure that nobody would quarrel with the observa- 
tion that it is certainly a very exceptional one. This inherent jurisdiction 
of the court to dismiss an action is one which will be exercised, in a case where 
it is shown that no good result can come of the proceedings even if oe 
successful. It was mainly on this ground that the action was Saat in 
Willis v. Earl Beauchamp (3) (11 P.D. 59) as appears from the concluding 
i j L.J., at p. 63. ‘This case is interesting 

remarks in the judgment of Corron, ; p- ; 
because it is one in which the plaintiff was seeking, as in the Sp saeet wa to 
recall letters of administration after a lapse of many years and after t ‘ i a 
istrators had long since been dead. Another case of an action to pie da iy 
of administration being dismissed in limine was that of Mohan v. Broug e ( 
reviously referred to. As I have pointed out, the action was dismissed by 
odutz BARNES, J., specifically on the ground of laches. It baad peat: os 

i It if, in the present action, nearly 50 years later, when a clai 
i Seanad by another person in respect of the same estate, I were Lapa to 
Bee oatnias be pointed out, however, 

, usion that there was no laches. It must be p 
agri in Mohan v. Broughton (1) nor in Willis v. Earl Beauchamp (3) 
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laintiff seeking to establish a will. Neither decision, therefore, is 
Tiel ade of the see case. I have also been referred to cases in which 
the question of laches arose in connection with plaintiffs who were seeking 
to revoke probate of a will. Instances of this class of case are Mahon v. Quinn (4), 
where laches was found and the action was dismissed, and Williams v. Evans (5), 
where it was found, on the facts that laches had not been made out. In neither 
of these cases, however, was the plaintiff seeking to set up an alternative will. 
In both cases the purpose was to establish an intestacy. Again, therefore, 
neither decision is directly in point. In the few cases to which I have been 
referred. where the plaintiff was seeking to establish a will, no question of laches 
appears to have arisen. Thus, in Young v. Holloway (6), the plaintiff was claiming 
revocation of probate of a will (after the court in previous proceedings had 
pronounced, in its favour) to establish an earlier will. It was proved that he 
instituted proceedings as soon as he became aware of the evidence in support 
of his claim, and the real question was whether the decision in the earlier pro- 
ceedings was binding on the plaintiff, so as to constitute an estoppel. In 
Dooley v. Dooley (7) the estate of the deceased was administered as on an intestacy, 
and disputes between various of the next of kin led to proceedings to which 
the plaintiff was a party. It was known that the deceased had made a will, but 
everybody believed that he had revoked it. After a lapse of many years the 
plaintiff for the first time obtained evidence tending to show that the deceased 
had had no intention of revoking his will. He thereupon promptly instituted 
proceedings to revoke the letters of administration and establish the will. 
Again, the main question with which the court was concerned was whether 
the plaintiff was estopped by reason of the part which he had played in the 
previous proceedings, and it was held that he was not. Cases of the type of 
Mohan v. Broughton (1) were specifically distinguished by the court, on the 
ground that in those cases there was no question of setting up a will. It will 
be seen, therefore, that neither Young v. Holloway (6) nor Dooley v. Dooley (7) 
is decisive of this case. Both would have been very much in point if the plaintiff 
in this case had instituted proceedings promptly when he became aware of the 
alleged will in 1912. 

In the absence of any authority directly decisive of this case the matter 
must be considered on general principles. _ The doctrine of laches was discussed 
in Erlanger v. New Sombrero Phosphate Co. (8), where the general principle was 
stated by Lorp BLacKBURN as follows (3 App. Cas. 1279) : 

- @ court of equity requires that those who come to it to ask its active inter- 


position to give them relief, should use due diligence, after there has been such notice 
or knowledge as to make it inequitable to lie by. 


It will be observed that Lorp BLacksuRN there refers to notice or knowledge. 
He goes on to quote the decision in Lindsay Petroleum Co. v. Hurd (9), where 
it was laid down that the doctrine of laches applies where it would be practically 
unjust to give a remedy, either because of conduct on the part of the plaintiff 
fairly equivalent to waiver, or because the other party has been put in a situation 
in which it would not be reasonable to place him if a remedy is afterwards to 
be asserted. 

Prima facie, at least, the plaintiff in the present case would seem to have 
been guilty of laches by either of these tests. He had both notice and knowledge 
of the existence of the alleged will in 1912, and his failure to take action then 
at least wears the appearance of a waiver of his rights. Moreover, for another 
23 years he allowed the beneficiaries and their descendants to live and enter 
into commitments, to marry and be given in marriage, on the basis that they 
were properly entitled, without question, to their shares in the estate. In 
this connection it is, perhaps, important to remember that we are concerned 
not only with the actual defendants in this action, who represent the. descendants 
of only one of the four original beneficiaries, but also with all the other bene- 
ficiaries and their representatives, who, for all that I know, may now be very 
numerous. It appears to me that the defendants certainly make out a strong 
case of laches against the plaintiff, sufficient prima facie to defeat any claim 
by the plaintiff at this date to follow the assets. 

Counsel for the plaintiff has, however, taken three points in reply, each of 
which, it is contended, is a complete answer to the defendants’ application 
to dismiss the action. For convenience I deal with them in the inverse order 
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to that in which they were presented to me. In the first place, it is argued 
that the administrators were themselves guilty of improper conduct and of 
breach of their duty as administrators in that they failed, when the will was 
first brought to light in 1912, to bring it before the court themselves in pursuance 
of the covenant into which they had entered. The defendants being themselves 
thus guilty of moral turpitude, they cannot, it is said, now invoke the equitable 
doctrine of laches. To this contention there are, in my judgment, two answers. 
One answer is that the present defendants are not being sued as administrators, 
but as representatives of one of the beneficiaries. As I have pointed out, 
it is necessary to consider the rights, not only of the defendants, but also of 
all the other beneficiaries. Assuming, without deciding, that the adminis- 
trators were guilty of a breach of their duty in 1912, I do not see why in 1948 
this fact should prejudice the rights of innocent beneficiaries. The second 
answer is that laches is not being invoked to found a claim, but merely as a 
weapon of defence. It is the plaintiff who is seeking a remedy, and, if he 
succeeds here, he will have to invoke the equitable jurisdiction of the court 
to make good his claim. Those seeking equitable relief are always liable to 
be met with the equitable defence of laches. Even where the claim is founded 
on fraud laches may bea good defence. A fortiori it must, in my judgment, be a 
good defence when nothing beyond some irregularity in the administration of 
an estate is alleged. 

The second point made for the plaintiff is that laches cannot be alleged where 
the plaintiff gives a reasonable explanation of his delay, and here, it is claimed, 
he has done so, by a paragraph of his affidavit. In support of this contention 
the Indian case of Chowdhurani v. Mozumdar (10) was relied on. That was 
a case in which after a very long delay the plaintiff was seeking to reopen probate 
of a will and it was decided on the facts that the claim was not a bona fide one, 
but the judgment of the court (HoLMwoop and CHAPMAN, JJ.) contained 
the following passage (I.L.R. 42 Calc. 488) : 

. . . it does not seem to us to matter by what facts such knowledge and acquiescence 
are established, for neither knowledge, nor acquiescence, nor lapse of time, are of them- 
selves operative as a bar to the proceedings which every person interested in the estate 
of the testator has a right to bring if they were not made parties in the probate pro- 
ceedings. What is held is that where knowledge, acquiescence and lapse of time 
are shown, the petitioner must give some reasonable and true explanation of the delay ; 
or, in other words, the application must be made bona fide. 

I take this passage to mean no more than that laches is not established where 
a reasonable and, true explanation of the delay is put forward. If that is what 
it means, it is a statement with which probably nobody would desire to quarrel, 
but the question still remains whether, on the facts of this case, the plaintiff 
has been guilty of laches, and that, in turn, involves the question whether 
I can accept as reasonable and true the explanation of his delay which he puts 
forward. I cannot accept the explanation that the plaintiff was under an 
erroneous impression as to the law. It appears from the affidavit of Mr. Padfield 
that those interested in the estate of Samuel Williams, including presumably 
the plaintiff, were in 1912 advised by solicitors who were actually engaged in 
attempting to obtain evidence as to the attestation of the alleged will. In 
any event, I do not regard ignorance of the law in 1912 as a satisfactory explana- 
tion of a delay of 23 years until 1935. Nor am I impressed by the plaintiff's 
allegation of lack of means in 1912. Lack of means might possibly have pre- 
vented the plaintiff from commencing an action in 1912, but it cannot seriously 
be put forward as an excuse for his utter and stony silence for 23 years. There 
is no evidence to show that he even so much as wrote a letter giving notice 
to the administrators of his interest under the alleged will and of his desire 
to have it proved. In the circumstances he can hardly complain if his silence 
was taken to mean that he acquiesced in the view, which seems to have oe 
generally prevalent at that time, that the alleged will was not genuine. : 
do not think that lack of means can be ee cabprae oH ye ace for suc! 

i complete inaction as was pursued by the plaintilt. 

E ee eeere, to the third point taken for the plaintiff, which I eek: 
as the main point of the case. It is said that in no case where it ea a 

to establish a will can the action properly be dismissed ™m dalbsiecan 1a Ags 
the laches of the plaintiff and whatever the length of the delay, unless, it is 


or 
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added, the delay is such as to give rise to the suspicion that the alleged will is 
not a genuine document. I confess that I do not understand the qualification 
contained, in these last words, having regard to the fact that it was contended, 
by the plaintiff and conceded by the defendants that I must approach this 
application on the basis that the alleged will is a genuine document which 
can in due course be properly proved if the action is allowed to proceed. if 
I am to assume for the purposes of this application that the will is a genuine 
document, it seems to me that the plaintiff’s argument must go the length of 
saying that, wherever it is sought to establish a will, laches on the part of the 
plaintiff can never in any circumstances be a ground for dismissing the action 
in limine. The argument for the plaintiff is founded on the proposition that 
the court will always, if it can possibly do so, give effect to the properly 
expressed wishes of the testator. I certainly should not quarrel with this 
proposition as a general principle, but I think its application must be qualified 
by the equally important principle that there must at some time be an end 
to litigation. Somewhere a line must surely be drawn, otherwise, if a plaintiff 
can stand by for 20 years without laches being a short answer to his claim, 
what is the position after 200 years or even 2,000? Accepting, as I do, the 
general proposition that the court will, if possible, endeavour to give effect 
to the wishes of a testator, I think it remains true to say that its primary concern 
is with the interests of the living. If no living person is interested to propound 
a will, the court cannot insist on its being proved merely for the purpose of 
giving effect to the wishes of the testator. On the contrary, if those interested 
under a will are cited and choose not to appear, the court will, and commonly 
does, grant letters of administration to enable the estate to be distributed as 
on an intestacy. If regard were had only to the wishes of the testator and not 
to the interests of the living, it would hardly ever be right to sanction the 
compromise of a probate action, since there must be few occasions on which it 
can truly be said that the terms of compromise are designed solely to give 
effect to the wishes of the testator. 

In my judgment, it is a mistake to regard the supposed wishes of the testator 
as so sacrosanct as to enable a person interested under a will to lie by for years 
before attempting to assert his claim. All the more must this be the case 
where, to the knowledge of the plaintiff, the estate has already been distributed, 
whether under the terms of some other will or as on an intestacy. In such a 
case it seems to me that the court’s regard for the supposed wishes of the testator 
must be tempered by a regard for the rights of the living. If, as in the present 
case, a will comes to light for the first time long after the estate has already 
been distributed, it behoves those interested under the will to take the promptest 
possible steps to assert their rights... I can see no distinction in principle between 
such a case and a case where, after an estate has been distributed on an intestacy, 
@ person obtains for the first time evidence to show that he is the true next of 
kin. In the latter case the authorities show that the claim must be promptly 
asserted, or the plaintiff’s claim will be defeated by his own laches. In my 
judgment, the same is true in the former case. It seems to me that a plaintiff, 
who lies by for 23 years after the will which he claims to propound has come 
to light, when the estate has long since been distributed amongst a number 
of beneficiaries, is clearly guilty of laches as defined by Lorp BLacKkBuRN in 
Erlanger v. New Sombrero Phosphate Co. (8). I am satisfied that such laches 
on the part of the plaintiff would render quite hopeless any attempt on his part, 
at this date, to follow the assets. That being so, if this action is allowed, to 
proceed, even assuming that the plaintiff sueceeds in proving the alleged will, 
no good can possibly result, and the plaintiff will be left in no better position. 
The action being quite pointless, therefore, it is in my judgment an abuse of 
the process of the court, and should be dismissed now for the same reasons as in 
Willis v. Earl Beauchamp (3). Ineed hardly say that I have hesitated long before 
coming to a different conclusion from that of the learned registrar, especially on 
a matter of this kind. It follows, however, from what I have said that in my view 
he came to @ wrong conclusion, and the appeal must accordingly be allowed. 

Action dismissed with costs, to include costs of application to registrar and appeal 
to the judge. 

Solicitors: Piper, Smith & Piper (for the plaintiff); Witham & Co. (for the 
defendants). [Reported by R. HENDRY Waite, Esq., Barrister-at-Law.] 
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GINESI v. GINESI. 


(Court oF AppEaL (Tucker and Wrottesley, L.JJ., and Vaisey, J.), 
February 4, 5, 6, 1948.] 
Divorce—Evidence—Adultery—Standard of proof. 
In a matrimonial case the same strict proof is required of adultery (which 
was regarded by the ecclesiastical courts as a ‘ quasi-criminal offence i) 
as is required in a criminal case of a criminal offence properly so-called, 
namely, that it must be proved beyond all reasonable doubt to the satis- 
faction of the tribunal of fact. 
Decision of the Divisional Court ( [1947] 2 All E.R. 438), affirmed, but for 
different reasons. 
Cases referred to: 
(1) Churchman v. Churchman, [1945] 2 All E.R. 190; [1945] P. 44; 114 L.J.P. 17; 
173 L.T. 108; 2nd Digest Supp. 
(2) Ria v. Rix, (1777), 3 Hag. Ecc. 74; 27 Digest 331, 3107. 
(3) Williams v. Williams, (1798), 1 Hag. Con. 299; 27 Digest 301, 2780. 
(4) Loveden v. Loveden, (1810), 2 Hag. Con. 1; 27 Digest 296, 2730. 
(5) Ross v. Ellison (or Ross), [1930] A.C. 1; 96 L.J.P.C. 163; 141 L.T. 666; Digest 
Supp. 
(6) Watt v8 Thomas) v. Thomas, [1947] 1 All E.R. 582; [1947] A.C. 484; 176 
L.T. 498. 


APPEAL by the husband from an order of the Divisional Court (Hopson 
and Barnarp, JJ.) made on July 24, 1947 ( [1947] 2 All E.R. 438), allowing 
an appeal by the wife from Bradford justices. 

The justicés found that the wife had committed adultery and on that account 
discharged a separation order previously obtained by her against her husband 
on the ground that he had wilfully neglected to maintain her. The Divisional 
Court held that the justices had applied the wrong test in arriving at their 
decision. The Court of Appeal now decided that, although the right test 
appeared to have been applied, the evidence on which the justices reached 
their decision was inadequate, and dismissed, the appeal. The facts appear in 
the judgment of TuoxkER, L.J. 


Simon for the husband. 
J. Scott Henderson, K.C., and R. T'. Barnard for the wife. 


TUCKER, L.J. : This is an appeal from a decision of the Divisional Court 
(Hopson and Barnarp, JJ.), whereby was allowed an appeal from a decision 
of Bradford justices, who had discharged an order made on the husband at 
the instance of his wife for her maintenance on the ground of his failure to 
maintain her. He had taken proceedings before the justices to have that order 
varied or discharged on the ground of his wife’s adultery, and the justices found 
that adultery had been proved and discharged the order. From that decision 
the wife appealed to the Divisional Court and succeeded in her appeal. In 
his judgment in the Divisional Court Hopson, J., said ( [1947] 2 All E.R. 438) : 

It might be desirable if I were to say at once what I mean by the standard of proof 

in this class of case. It is a matter of history that in matrimonial cases, adultery 
having been described as a quasi-criminal offence, the standard of proof is a high one, 
and if authority is required it is to be found in the language used by Lorp Merriman, 
P., in Churchman v. Churchman (1) ( [1945] 2 All E.R. 195) : “The same strict. proof 
is required in a case of a matrimonial offence as is required in connection with criminal 
offences properly so-called.” 
Counsel for the husband does not dispute that that is an accurate statement 
of the requirements of proof of adultery in divorce proceedings, but as, appar- 
ently, there has been no pronouncement by this court on this matter we thought 
it desirable that the authorities should be called to our attention. phe, 

We have been referred to the ancient ecclesiastical authorities beginning 
with SANCHEz’s ‘‘ DispuTATIONUM, ”’ of 1626, from which it appears that 
the author stated that suspicio probabilis is not sufficient and what is 
required is suspicio violenta. “ Quia haec sufficit ad condemnandum.” From 
Oueuton’s “ Orpo JupicioruM,” in titulus CCXIII, paras. 3 and 4, it appears 
that what is required is vehementes praesumptiones as distinct from one 
probabilis. Going on to later ecclesiastical authorities, we find, in Rix v. oe ), 
Siz George Hay stating that (3 Hag. Ecc. 74): Ocular proof is seldom 
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expected but the proof should be strict, satisfactory, and conclusive.” _Then 
we have the great authority of Lorp StowE x1 in two cases. The first is Williams 
v. Williams (3), in which, dealing with an undefended case, he said (1 Hag. 


Con. 299): 

This proves a great facility, at least, and will make the court more vigilant to see 
that the two main points of such cases are sufficiently proved, viz., the criminal act, 
and that the person, against whom the proof of that act is established, was the wife. 
Dealing with the requirements to establish such proof, in Loveden v. Loveden (4) 
he said (2 Hag. Con. 3): 

The only general rule that can be laid down upon the subject is, that the circumstances 
must be such as would lead the guarded discretion of a reasonable and just man to 
the conclusion. 

Coming down to more modern times, we were referred to Ross v. Ross (5). 
There is a passage in the speech of Lorp BucKMASTER where, in dealing with 
the proof of adultery, he says ( [1930] A.C. 7) : 

It is a matter of inference and circumstance. It is easy to suggest conditions which 
can leave no doubt that adultery has been committed, but the mere fact that people 
are thrown together in an environment which lends itself to the commission of the 
offence is not enough unless it can be shown by documents, e.g., letters and diaries, 
or antecedent conduct that the association of the parties was so intimate and their 
mutual passion so clear that adultery might reasonably be assumed as the result of 
an opportunity for its occurrence. 

Lorp ATKIN says (tbid., 21): 

But from opportunities alone no inference of misconduct can fairly be drawn unless 
the conduct of the parties prior, contemporaneous, or subsequent, justifies the inference 
that such feelings existed between the parties that opportunities if given would be 
used for misconduct. 

I am satisfied that the position was correctly stated by Hopson, J., when 
he said ( [1947] 2 All E.R. 438) that adultery must be proved with the same 
degree of strictness as is required for the proof of a criminal offence. Adultery 
was regarded by the ecclesiastical courts as a quasi-criminal offence and it must 
be proved, with the same strictness as is required in a criminal case. That 
means that it must be proved beyond all reasonable doubt to the satisfaction 
of the tribunal of fact. 

In this case the Divisional Court were disposed to take the view that the 
stipendiary magistrate, who sat with a lay justice and delivered a reserved 
judgment, had misdirected himself with regard to the standard of proof required 
where at the end of his judgment he said: 

Well, it may be that they had not committed adultery. There is just the possibility 
that they had not, but the probability that they had is so very great that, in my opinion, 
we should hold that adultery has been proved. 


I think the Divisional Court were inclined to the view that, in using that language, 
he was deciding the case on the balance of probability. I do not so read those 
words myself. They are not words which one would have chosen to use in 
isolation in directing a jury in a criminal case, but I think that, if a judge had 
directed a jury that they had to be satisfied beyond all reasonable doubt and 
had, then added the words used by the stipendiary to explain what was a reason- 
able doubt, no exception could have been taken to the use of such language. 
Therefore, I am not satisfied merely by reference to that language that the 
stipendiary misdirected himself or his fellow justice as to the standard of proof 


required. Whether or not he applied to the facts of the case the degree of proof 


demanded is another matter altogether. 

_ The functions of an appellate court, when dealing with an appeal from an 
inferior tribunal to whom has been committed the task of deciding questions 
of fact, are considerably limited. This matter has recently been dealt with 
—by no means for the first time—by the House of Lords in Waitt v. Thomas (6). 
J refer to what has already become a well-known passage in LoRD THANKERTON’S 
speéch in which he summarises the principles. He says ( [1947] 1 All E.R. 587) : 

I do not find it necessary to review the many decisio i i 

me that the principle embodied therein is a scaate ax es atic eer hua Ber 
(i) Where a question of fact has been tried by a judge without a jury and there is no 
question of misdirection of himself by the judge, an appellate court which is disposed 
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to come to a different conclusion on the printed evidence, should not do so unless it is 
satisfied that any advantage enjoyed by the trial judge by reason of having seen and 
heard the witnesses, could not be sufficient to explain or justify the trial judge’s con- 
clusion. (ii) The appellate court may take the view that, without having seen or 
heard the witnesses, it is not in a position to come to any satisfactory conclusion on 
the printed evidence. (iii) The appellate court, either because the reasons given by 
the trial judge are not satisfactory, or because it unmistakably so appears from the 
evidence, may be satisfied that he has not taken proper advantage of his having seen 
and heard the witnesses, and the matter will then become at large for the appellate 
court. 


The learned Lord goes on to observe that the value and importance of having 
seen and heard witnesses will vary according to the class of case and that in 
no class of case is it more valuable than in matrimonial disputes. So that 
is the angle from which the Divisional Court had to approach this appeal and 
it is the angle from which we have to view the judgment of the Divisional Court. 
Apart from the criticism directed to that part of the stipendiary’s judgment 
in which he dealt with the degree of proof, I think it is clear from the judgments 
of Hopson, J., and Barnarp, J., that they regarded this case as coming under 
the third head of those which I have just read in LorpD THANKERTON’S speech, 
namely, a case where the appellate court was satisfied, either because the 
reasons given by the trial judge were not satisfactory or because it unmistakably 
appeared from the evidence, that the trial judge had not taken proper advantage 
of having seen and heard the witnesses, and, therefore, they regarded the case 
as coming before them at large. Having examined the case, they came to the 
conclusion, without hesitation, that it did not come up to those standards of 
proof which are required before a charge so serious as this can be established 
against two persons. Our task is to examine the facts and circumstances of 
this case to ascertain whether the Divisional Court was right in coming to that 
conclusion. I approach the task with the knowledge that we are dealing with 
matters of frequent occurrence which came before two judges whose task it 
is to devote a great portion of their judicial time to the ascertainment of matters 
of this kind. 

{His LorpsHir reviewed the evidence, and continued :] The stipendiary 
magistrate emphasised the attractions of the wife and the other man and the 
position in which they were. He said: 


We have here a wife separated from her husband, against whom she made an allega- 
tion of cruelty. Here we have a young woman not in the first flush of youth; an 
experienced woman, but young enough to be very charming and attractive, and the 
man, who, if this were a divorce case, would be called a co-respondent, @ widower, 
not very old nor very young, a pleasant and attractive man. Both, therefore, in early 
middle age, both of experience and considerable charm and likely to be attracted to each 
other. A grass widow and a widower, and under these circumstances the grass widow 
becomes, first of all, shop assistant and then after a while becomes private secretary to 
the widower, Mr. Frank Birkett, and from that time onwards for some years it is quite 
clear that there is a very great friendship and affection between them. They are brought 
into close contact in the business, and they go out together to cinemas and dances and 
other things, and occasionally they walk out, for one reason or another, arm in arm. 
There you have inflammable material, but it does not follow that they have committed 
adultery, but you have opportunity and great mutual attractiveness, and under these 
circumstances the husband very naturally suspects something between these two . . . 
Having regard to the admissions of the wife and Frank Birkett that they had twice 
been together in the middle of the night, once in the car and once in the office, a short 
time or long time, they said only a short time, and witnesses said on the contrary 
it was something over an hour, having very carefully considered the evidence, I accept 
the evidence that these people were together for a substantial length of time in the 
middle of the night in circumstances I have mentioned. There was a good deal of 
other evidence given against them by these enquiry agents, some of which may not 
be true, but I have put aside any evidence that I considered at all doubtful ape 
accept this position. Here you have two people who are inflammable, in just rey 
circumstances that may lead to adultery, and they, knowing that they are pe a ; 
have been together quite a long time in the dark in the very middle of the night. 


i justi ing i from the 
eally comes to this, that the justices were drawing inferences rom 
i that these two persons had, been together at a time described as the ‘‘ middle 
of the night ”—but that has to be considered in relation to the fact that they 
had been to a dance which generally does extend to the middle of the night— 
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coupled with the view they took of the attractive appearance and, perhaps, 
demeanour of these witnesses. It is, of course, a great asset to the tribunal 
of fact to observe and consider the demeanour of witnesses. The principal 
purpose of that observation is to ascertain or test the truthfulness of their 
evidence. People are not to be convicted of committing adultery because in 
the witness box they look the kind of people who might commit adultery, 
unless the evidence is such as to point almost irresistibly in that direction. 
Then, no doubt, the appearance and demeanour, and so forth, of the witnesses 
may be very material and of great assistance. It would be a very dangerous 
thing, however, if the evidence falls short of what is required for proof, to 
fill in the gaps in the evidence merely from observation of the attractiveness 
of the witnesses in the witness box. It appears to me that the stipendiary 
placed too much reliance on those matters in guiding himself to his decision 
in what was obviously a difficult case. I think the appearance and demeanour 
of witnesses is probably of great assistance to the trial judge where the evidence 
may otherwise appear very black against them and he accepts their explanation 
—there I think he is probably on surer ground—but if the evidence is very 
weak or is non-existent then what is lacking in the evidence cannot be supplied 
by mere observation of the witnesses. I have come to the conclusion that the 
view taken by the Divisional Court in this case is the correct view, but that, 
looking at the whole of this evidence, this charge was not proved with that 
degree of proof which is required, and that the case is one which the Divisional 
Court were entitled to re-open and examine. I entirely agree with the conclu- 
sions at which they have arrived. 


WROTTESLEY, L.J.: I agree. I only desire to add one thing. The 
dictum of Lonp MERRIMAN, P., in Churchman v. Churchman (1) reads as follows 
( [1945] 2 All E.R. 195): 

The same strict proof is required in the case of a matrimonial offence as is required 
in connection with criminal offences properly so-called. 
It will be observed, therefore, that the standard of proof with which we have 
been dealing in this case is there said by LoRpD MERRIMAN to apply to all matri- 
monial cases. All that it has been necessary to establish in the present case 
is that that standard applies to the proof of adultery, and since all the authorities 
cited to the court are cases of adultery I only desire to say that it seems to me 
that today this court need only lay down that this standard of proof applies 
to cases of adultery, leaving it to other occasions to decide whether it is equally 
true of other matrimonial matters—in addition, of course, to connivance, which 
was the offence which Lorp Merriman must have had in mind in Churchman 
v. Churchman (1). 


VAISEY, J.: I find myself in complete agreement with the judgments 
just delivered. The close similarity of the offence of adultery to acts which 
are properly to be described as criminal today is beyond question. The finding 
that the offence has been committed may be far more serious in its consequences 
both to the individual and to society than conviction of a crime. That is true 
even in these days when its gravity is not so widely appreciated and accepted 
as it used to be. On the evidence in this case I should myself regard a suspicio 
probabilis of adultery as made out. But is that enough ? I think not. Is 
there a suspicio violenta, as SANcHEz puts it (“‘ DisPUTATIONUM ”), or is there a 
vehemens praesumptio which OucHTON (‘“‘ ORDO JuDICIORUM ”), in the passage 
referred to by my Lorp, lays down as the requisite standard or degree of proof. 
Like its English derivative, the Latin word “ vehemens ” is one of the strongest 
possible significance. Horace refers to the vehemens lupus, the ravening 
wolf. There is here, in my judgment, a suspicion, but not, in my view, a violent 
suspicion. There is, in a sense, a presumption, but it is far from being a vehement 
presumption. I agree that the appeal fails. 

a Appeal dismissed with costs. 

Solicitors : Ward, Bowie & Co., agents for James ake & Priestley, Bradford 

(for the husband) ; Blundell, Baker & Co., agents for H. T'. Manknell Bradford 
(forthe wife). ; 


. [Reported by C. N. Bzartin, Ese., Barrister-at-Law.] 
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HENDON CORPORATION v. STANGER. 


[Court or AppEat (Scott and Somervell, L.JJ., and Vaisey, J.), February 
9, 11, 1948.] 


Town and Country Planning—Town planning scheme—Industrial building— 
Cis Si aia used for testing concrete—Factories Act, 1937 (c. 67), 

8. < 
A A consulting engineer, specialising in the testing of materials used in 
building and engineering construction, and, in return for fees, advising 
builders and others engaged in constructional work, in the course of one 
process made and crushed concrete blocks to test their properties, for which 
purpose he used a laboratory concrete mixer, six feet, six inches, high 
and three feet wide, and a crushing machine, twelve feet high by four 
B feet square. He employed persons in manual labour to conduct these 
operations. The premises on which the process was carried out were 
within an area designated as wholly residential by the local authority in 
pursuance of a town planning scheme under the Town and Country Planning 
Act, 1932. The scheme defined “industrial building ”’ as “‘a building . . . 


designed for use as a factory ... within the meaning of ’’ the Factories 
Act, 1937. 

Cc HELD: although the main object of the process was the testing of 
materials, the building constituted “‘ premises in which . . . the work is 


be) 


carried on by way of trade or for the purposes of gain,” within s. 
151 (1) of the Act of 1937, and it was, therefore, a factory, within the meaning 
of that Act and an “ industrial building ” for the purpose of the scheme. 
Decision of the Divisional Court ( [1947] 1 All E.R. 877), affirmed. 
Nash v. Hollinshead ( [1901] 1 K.B. 700; 84 L.T. 483), explained. 
D Per Vatsey, J.: The building might also be held to be a factory within 
s, 151 (1) (xii). 
[For THE Facroriges Act, 1937, s. 151 (1), see HALSBURY’S STATUTES, Vol. 
30, p. 295.] 
Cases referred to: 
(1) Nash v. Hollinshead, [1901] 1 K.B. 700; 70 L.J.K.B. 571; 84 L.T. 483; 65 
E J.P. 357; 24 Digest 901, 29. ; ; ; 
(2) Bailey (Stoke-on-Trent Revenue Officer) v. Potteries Electric Traction Co., Ltd. 
[1931] 1 K.B. 385; 100 L.J.K.B. 1; 143 L.T. 650; 94 J.P. 177; on appeal, 
[1931] A.C. 151; Digest Supp. 
(3) Curtis v. Shinner, (1906), 95 L.T. 31; 70 J.P. 272; 24 Digest 903, 40. 
(4) Wood v. London County Council, [1941] 2 All E.R. 230; [1941] 2 KB. 232; 
110 L.J.K.B. 641; 165 L.T. 131; 105 J.P. 299; 2nd Digest Supp. 
(5) Weston v. London County Council, [1941] 1 All E.R. 555 ; [1941] 1 K.B. 608; 
F 110 L.J.K.B. 332; 165 L.T. 135; 105 J.P. 213; 2nd Digest Supp. 
(6) Stimson v. Standard Telephones and Cables, Ltd., [1939] 4 All E.R. 225; 161 
L.T. 387; sub nom., Stimpson v. Standard Telephones and Cables, Ltd., [1940] 
1 K.B. 342; 109 L.J.K.B. 315; 83 Sol. Jo. 941; Digest Supp. 
(7) Grove (Dudley Revenue Officer) v. Lloyd’s British Testing Co., Ltd., [1931] A.C. 
450; 100 L.J.K.B. 271; 145 L.T. 73; 95 J.P. 115; revsg., [1931] 1 K.B. 
385; Digest Supp. 


G Appear from a decision of the Divisional Court (Lorp Gopparp, O.J., 
ATKINSON and Ouiver, JJ.), ( [1947] 1 All E.R. 877), on May 1, 1947. 

Under the Town and Country Planning Act, 1932, s. 13 (1) (¢), the appellants, 
Hendon Borough Council, served a notice on the respondent, Stanger, that, 
as the responsible authority under the Hendon Planning Scheme (No. 1), they 
proposed to prohibit certain premises, ‘ Summerfield House, Barnet Lane, 

H Elstree, from being used as an industrial building within the meaning of the 
scheme. The respondent appealed to Hendon justices against the notice 
under s. 13 (4) of the Act. The justices allowed the appeal, holding that the 
building was not used as an industrial building as_ defined in the scheme. ae 
borough council appealed, and the order of the Divisional Court allowing t an 
appeal was now affirmed by the Court of Appeal. The facts appear in the 
headnote and in the judgment of Scott, L.J. 

Capewell, K.C., H. A. Hill and Kerrigan for the appellant. 

Rowe, K.C., and Squibb for the borough council. 


378 [Mar. 6, 1948] ALL ENGLAND LAW REPORTS [Vol. 1 


SCOTT, L.J. : The question at issue is whether, under the Town and 
Country Planning Act, 1932, a building used for experimental purposes in 
connection with the building trade is an industrial building within the meaning 
of a planning scheme, so that the local planning authority can prevent it being 
used in a residential zone. The building with which we have to deal was equipped 
with certain machines, such as might normally be used in factories, for use in 
the work of investigating and testing the suitability of materials used in the 
making of concrete. The owner of the building, who appeals from a decision 
of the Divisional Court, was a scientific man who had the knowledge needed 
to answer questions by builders as to the suitability of materials to be used 
for concrete, and he conducted his professional activities in this building. The 
local planning authority took steps under the Act of 1932 to prohibit the use 
by him of the house for these purposes on the ground that they resulted in the 
house becoming an industrial building and the area in which it was situated 
had been zoned as residential in a planning scheme.- Under the Act an appeal 
is given to the justices where an order of that kind is made. He appealed to 
the justices, and the justices held that the building was not an industrial building 
within the meaning of the scheme. On appeal, the Divisional Court held that 
it was an industrial building. 

It should be borne in mind that a scheme under the Act of 1932, when duly 
approved, and confirmed, is law and enforceable as such. The definition on 
which this litigation depends is contained in cl. 26 of the scheme made by 
Hendon Corporation as local planning authority. In that clause the expression 
‘industrial building ”’ is defined as : 

. a building, other than a special industrial building, designed for use as a factory 
or a workshop within the meaning of the Factory and Workshop Acts, 1901 to 1929, 
and includes any office or other building within the same site, the use of which is inci- 
dental to and such as would ordinarily be incidental to the use of such factory or work- 
shop... 


It is common ground that the reference in the definition to the Acts of 1901 
to 1929, which were the extant Acts at the time the scheme was sanctioned, 
should be read as references to the Factories Act, 1937, which supersedes those 
earlier Acts. Section 151 of the Act of 1937 provides : 


(1) Subject to the provisions of this section, the expression “ factory ” means any 
premises in which, or within the close or curtilage or precincts of which, persons are 
employed in manual labour in any process for or incidental to any of the following 
purposes, namely: (a) the making of any article or part of any article; or (b)... 
the breaking up or demolition of any article; . . . being premises in which, or within 
the close or curtilage or precincts of which, the work is carried on by way of trade or 
for purposes of gain and to or over which the employer of the persons employed therein 
has the right of access or control: ... 


The last condition is clearly satisfied in the present case and no question arises 
about it. 

In my opinion, this litigation depends on the correct interpretation of the 
phrase “carried on by way of trade or for purposes of gain.” In one sense 
it is clear that this business of research and reporting the results of the research 
conducted by the owner of the premises was “ for purposes of gain.’”’ He was 
a professional man, and he made his living by doing this type of work. If that 
form of gain is within the meaning of this definition, that is an end of the appeal. 
In my view, it is. In some of the cases that have been cited to us it is suggested 
that professional gain, such as was secured here, is not “ gain’ within the 
meaning of the section. As I follow the argument, it is that the word “ gain” 
ought to be construed as taking its colour from the previous words “ by way 
of trade.”” Ido not share that view. I think that the disjunctive “or” followed 
by the words ‘‘ for purposes of gain” is put in for the express purpose of con- 
trasting such gain with trade, and I see no reason for limiting those words to 
what counsel called ‘“‘direct’’ gain as distinct from “ indirect ’’ gain. On 
the facts of this case, it seems to me that the criterion imposed, by the definition 
in the Factories Act, 1937, s. 151, is satisfied. Lorp Gopparp, C.J., in deliverin 
his judgment in the Divisional Court, remarked truly that thiatae a difficult 
case. It is on the border line, but, in my view, the case is decided by the one 


point of construction with which I have dealt. I think 
dismissed, with costs. gory Be es 


G 


H 
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SOMERVELL, LJ.: I agree with the conclusion at which the Divisional 
Court arrived, but, if I have interpreted them rightly, I do not agree with one 
or two of the observations made by the Lorp Cuier Justice in arriving at 
his decision. We are dealing with a definition in a Town and Country Planning 
Scheme, which incorporates the definition of ‘“ factory ” in the Factories Act. 
The LorpD CHIEF JUSTICE said that, in construing the definition, the court is 
entitled to‘do so in the context of the planning scheme, and, therefore, to give 
a somewhat more extended meaning to “ factory ” than if it were construing 
the words of the definition for the purposes of the Act from which they derive. 
I may have interpreted the Lorp Curer JusticE wrongly, but, if he had that in 
mind in the passages to which I have referred, but which I will not pause to 
quote, with respect I do not feel that that is the right principle of construction 
in the circumstances of this case. The definition embodied that contained in the 
Factory and Workshop Acts, 1901 to 1929, now the Factories Act, 1937. It 
seems to me, therefore, that the question we have to ask ourselves is: Is this 
a factory within the meaning of that Act ? If the question had arisen under 
the Act and the decision was that this building was not a factory, then it is 
not a factory for the purposes of this scheme. 

Counsel for the occupier admits that the making and breaking of concrete 
which has been referred to was an ingredient in the activities by which the 
occupier made his living, but he says that, for the definition to be operative, 
making an article—to take that operation first—must be the making of an article 
which in some form or other plays a part in the ultimate transaction by which 
gain passes from the customer, or whatever the appropriate description may be, 
to the occupier of the factory. He agrees that it need not be a direct sale of 
an article. It may be a component part of a larger article which is sold, or a 
spare part in an omnibus which carries passengers, and so on. Here he says 
there is a difference which he submits is vital in that the making and breaking 
of the concrete is to give the occupier data on which he advises his clients as a 
consulting engineer. Once that information has been obtained, the article, 
whether in its original or demolished form, completely passes out of the trans- 
action, but, even if it were at the bottom of the sea, the occupier would be able 
to get his fee provided records had been taken of the information so obtained. 
In Nash v. Hollinshead (1) observations were made by A. L. Smiru, M.R., 
which, if they had been approved later, would, I think, have made counsel’s 
argument successful. That case dealt with a man who was minding a steam 
engine on a farm. The MAsTER OF THE ROLts said ( [1901] 1 K.B. 704): 


In my opinion, the whole definition is governed by the words “‘ by way of trade or 
for purposes of gain,” and I think that in this case those words are not satisfied, because 
the county court judge finds that the meal was not intended for purposes of sale but 
of feeding the stock on the farm. The meal was therefore clearly not ground by way 
of trade within the meaning of the Act. It was argued that, though the words “ by 
way of trade” might not be applicable, the words “for purposes of gain” applied 
to this case ; because, the meal being made more suitable food for stock by the process 
of grinding, the profit of the farmer on his stock was thereby enhanced. I think that 
the “ gain ” intended by the section is a direct gain, and that the legislature, in using 
the words “for purposes of gain,” contemplated the manufacturing of some article 
for the purpose of direct gain, and not of such an indirect gain as that suggested, namely, 
the possible fattening of a bullock. 


That case was considered in this court in Bailey v. Potteries Electric Traction 
Co., Ltd. (2) where Scrutron, L.J., said ( [1931] 1 K.B. 491): 


The court gave several reasons for this [decision]. The reason which commends 
itself most to me is that mentioned by Cotxins, L.J., and A. L. Smits, M.R., that the 
detailed provisions of the Factory Acts and the enumeration of specific factories show 
that the legislature was not thinking of farming as a trade, of farms as non-textile 
factories, or of preparing food for your own stock as “ in the way of trade or for purposes 
of gain.” A. L. Smiru, M.R., however, thought that gain was limited to direct gain 
by sale, though Coriiys, L.J., was not inclined to take this view. _I cannot think 
however that where there is manufacture of articles to be employed in carrying on 4 
trade, though that trade is one of supplying services for reward, as carriage by land 
or water, and not of supplying goods, the manufacture 1s not for purposes of trade, 
or that Nash v. Hollinshead (1) requires the courts to hold otherwise. If there is & 
trade there is no need to consider “ gain.” The words ‘‘ profits or gains of trade 
have been used together in various connections for many years . . . The orem 
Court in Curtis v. Shinner (3), where @ fishing boat owner employed for reward labour 
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to mend his nets, declined to hold the place of working a workshop, following Nash 
v. Hollinshead (1), on the ground that to repair nets for use in his own business was not 
“repairing for purposes of trade or gain.” While Nash v. Hollinshead (1) may be 
justified as applicable to farming I see no reason to extend it to cases where labour is 
used in the manufacture of goods to enable a trade to be carried on which does not 
involve the sale of the goods. I think Curtis v. Shinner (3) was wrongly decided. 
It appears to me that a factory making priating machines would none the less be carried 
on for the purpose of trade because the machines were not made for purposes of them- 
selves being sold but only to make things to be sold. 


I read that as an expression of opinion by this court that the ratio decidendi 
in Nash v. Hollinshead (1) is that, looking at the Acts as a whole, they were not 
intended to cover farming and could not be construed as so doing, and not, 
as stated by A. L. Smrru, M.R., that gain meant direct gain. That process of 
reasoning was employed in Wood v. London County Council (4) by MacKrxnon, 
L.J. The question there was whether a kitchen was a factory. A kitchen is, 
no doubt, a place in which things are made and altered. MacKrtnnon, L.J., 
based, his decision on a consideration of the Acts as.a whole. He said that, for 
instance, if the kitchen were a factory, no woman or young person could be 
employed later than 6 p.m. and no woman could be employed on Sunday. 
This and other provisions, in his opinion, made it clear that kitchens were 
outside the Factory Acts. That being so, there does not seem to me any case 
or principle laid down which is in favour of counsel’s argument. 

Therefore, we are free to apply the words of the definition in the Factories 
Act, 1937, in their ordinary meaning in their context. On the context of the 
Act it is, I think, relevant to say two things. First, the Act imposes penalties, 
and, therefore, the words must be clear. Secondly, its object is to protect 
workmen employed in connection with machines. So far as they are con- 
cerned it would not matter whether the process was being carried on so that an 
article might have a further life and be sold in the market or form part of a larger 
article, or whether the article was being produced to be broken up to test its 
strength. I think the words are plain, and that this process of making and 
breaking concrete was being carried on ‘“‘ for purposes of gain,’ and none the 
less so because the occupier made his living by making reports and giving 
advice to his clients. For these reasons, I agree that the appeal must be dis- 
missed. 


VAISEY, J.: I agree both with the conclusions and the reasoning of my 
Lords in the judgments just delivered. The signification of the word “ factory ” 
according to the dictionary or in common speech has no relevance to the present 
question. The relevant meaning of the word is entirely special and artificial. 
To my mind, this building is not a factory in the dictionary sense, nor is it a 
factory in the sense in which an ordinary man would use the word in ordinary 
speech. I am, however, satisfied that it is a factory as defined in s. 151 ( 1) 
of the Factories Act, 1937. If it had been necessary to do so, I might have 
rested my judgment on another ground. The latter part of s. 151 (1) provides : 

And (whether or not they are factories by reason of the foregoing definition) the 
expression “ factory ” also includes the following premises in which persons are employed 
in manual labour, that is to say . . . (xii) any premises in which articles are made or 
prepared incidentally to the carrying on of building operations or works of engineering 
construction, not being premises in which such operations or works are being carried on. 
However, no allusion has been made to this part of the section either at the 
Bar or by my Lords, and I may be wrong in attributing any importance to it. 
The earlier part of the section, in my view, is amply sufficient to justify our 
decision of the case, and I agree that the appeal should be dismissed. 

m. Appeal dismissed with costs. 

Solicitors: Coward, Chance & Co. (for the occupier); Leonard Worden, 
town clerk, Hendon (for the borough council). 

[Reported by C. St.J. Nicnotson, Esq., Barrister-at-Law.] 
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Re EVANS’ WILL TRUSTS, PUBLIC TRUSTEE v. GAUSBY 


AND OTHERS. 
[CHANCERY Division (Vaisey, J.), January 15th, 1948.] 
Wills—Annuities—Appointment of Public Trustee as trustee after appropriation 

of funds for payment of annuities—Incidence of income fee. 

By her will, made in 1935, the testatrix appointed two trustees and, 
by el. 3, gave certain legacies. By cl. 4 she gave the following annuities 

free of death duties and clear of income tax ” :—by cl. 4 (a) an annuity 
of £500 to two annuitants during their joint lives and the life of the survivor 
of them; by cl. 4 (b) an annuity of £300 to a beneficiary who died in 1941; 
and by cl. 4 (c) an annuity of £150, to be divided among certain charities 
on the death of the survivor of the annuitants. In respect of each of these 
annuities the testatrix directed her trustees to appropriate out of her 
residuary estate such amount as was necessary to provide by means of the 
income thereof for the payment of the annuity, and she declared that, 
when the appropriation had been made, each annuity should be wholly 
charged, on the investments so appropriated in exoneration of the rest of 
her estate, but that the capital of the annuity funds might be resorted 
to in case at any time the income was insufficient to pay the annuity. 
She also declared that on the cesser of the annuities given by cl. 4 (a) and 
(6) the funds appropriated thereto should revert to and form part of her 
residuary estate. By cl. 5, the testatrix gave three legacies of £4,000 
each, with the direction that, if her estate did not cover the setting aside 
of funds to meet the annuities as well as the payment of these legacies, 
the trustees, after setting aside funds to meet the annuities, should use 
the residue of the estate, so far as it would go, in payment of the legacies 
and any deficit should be made up out of the first moneys to be received 
on the falling in of an annuity. The testatrix gave certain other legacies 
and disposed of her residuary estate. The testatrix died in 1936, and, 
after payment of the legacies given by cl. 3 and the appropriation of funds 
for the payment of the annuities, no balance was available for payment 
of the other legacies. In 1939 one of the trustees died and by a deed 
dated Sept. 26, 1944, the surviving trustee appointed the Public Trustee 
as trustee of the testatrix’s will in place of the deceased trustee and himself, 
but, since the Public Trustee was not a trustee of the will at the date of the 
appropriation of the annuity funds, no provision was then made for the 
income fee payable to him. When the funds were appropriated to provide 
for the annuities, income tax was allowed at the rate of 4s. 9d. in the £, 
that being the standard rate at the time. Owing to increases in the rate 
of tax the income from the appropriated funds became insufficient to meet 
the annuities in full and resort had to be had from time to time to the 
capital of the appropriated funds to make up the amounts of the annuities. 
On the death of the annuitant under cl. 4 (6), out of the balance of the 
fund appropriated for the payment of his annuity £3,100 of each of the 
legacies of £4,000, given by cl. 5, was paid, a sum of approximately £775 
remaining in hand :— 

HELp: out of this £775, £260 should be added to the cl. 4 (a) annuity 
fund and £80 to the cl. 4 (c) annuity fund, and the income of each fund, 
so augmented, should be applied in payment of the annuity in full and the 
Public Trustee’s income fees in full, and, in so far as the income of either 
fund was insufficient to meet these payments, recourse should be had to 
the capital of that fund. The balance of the cl. 4 (o) fund remaining 
after these appropriations and payment of the costs of the summons taken out 
to determine these questions should be applied in accordance with the 
provisions of the will, the annuitants having no further claim therein. 

[As To REMUNERATION OF PUBLIC TRUSTEE, see HALSBURY, Hailsham Edn., 
Vol. 33, pp. 342, 343, para. 605, and pp. 348, 349, para. 617; and FoR CASES, see 
DIGEST, Vol. 43, p. 1035, Nos. 4761, 4762, and Supplement. ] 

ApjsouRNED Summons to determine questions arising under the will of the 
testatrix. 

By her will made on Aug 
testatrix, by cl. 2, appointed 


. 6, 1935, and a codicil dated Mar. 5, 1936, the 
two trustees (A. H. Thompson and G. A. Morgan), 
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and by el. 3 gave certain legacies. By cl. 4 (a) she gave to two annuitants during 
their joint lives and the life of the survivor of them an annuity of £500 free 
of death duties and clear of income tax.’ By cl. 4 (6) she gave an annuity 
of £300 to a beneficiary who died in 1941, and, by cl. 4 (c), she gave an annuity 
of £150 to an annuitant (since deceased), and, after the annuitant’s death, 
to the annuitant’s three children during their joint lives and the lives or life 
of the survivors or survivor of them. Both the last two annuities were also 
given ‘free of death duties and clear of income tax.” The testatrix directed, 
the trustees to appropriate and set aside in respect of each of the annuities 
provided for by cl. 4 such part of her residuary estate as they considered 
necessary to provide by means of the income thereof the payment of the 
annuities. She declared that when the appropriation had been made each 
annuity should be wholly charged on the investments so appropriated in 
exoneration of the rest of her estate, but that the capital of the annuity 
funds might be resorted to in case at any time the income thereof was 
insufficient to pay the annuity. She further declared that on the cesser of any 
annuity the annuity fund appropriated to such annuity should, subject to cl. 8, 
revert to and form part of her residuary estate. By cl. 8 she directed that, on the 
death of the survivor of the annuitants mentioned in cl. 4 (c), the fund set 
aside to provide for that annuity should be divided among certain charities. 
By cl. 5 the testatrix further gave three sums of £4,000 each to three 
beneficiaries with the direction that, if her estate did not cover the setting 
aside of funds to meet the annuities as well as the payment of these legacies, 
the trustees, after setting aside funds to meet the annuities, should use the 
residue of the estate so far as it would go in payment of the legacies and any 
deficit should be made up out of the first moneys to be received on the falling 
in of an annuity. By cl. 6 the testatrix gave three legacies which were not to 
be paid, until those given by c. 5 had been fully satisfied, and by cl. 7 she 
disposed of her residuary estate. 

The testatrix died on Sept. 8, 1936. After payment of the legacies given by cl. 
3 of the will and the appropriation of funds out of the income of which to satisfy 
the annuities under cl. 4 no balance was available towards satisfying the other 
legacies. The trustee, A. H. Thompson, died on April 19, 1939. The annuitant 
under cl. 4 (b) of the will died on July 27, 1941. The surviving trustee paid 
out of the investments set aside to provide for this annuity the death duties 
and expenses arising on the annuitant’s death and he also paid £3,100 to each 
of the beneficiaries under cl. 5 on aecount of their legacies of £4,000 each and 
retained a balance of £784in hand. By a deed dated Sept. 26, 1944, the surviving 
trustee retired from the trusts and appointed the plaintiff, the Public Trustee, 
to be the trustee of the testatrix’ will and codicil in the place of A. H. 
Thompson deceased, and, himself. 

When the funds were appropriated to provide for the annuities income 
tax was allowed at the rate of 4s. 9d. in the £, that being the standard rate 
current at the date of the appropriation. By reason of increases in the 
standard rate of income tax the income from the appropriated funds became 
insufficient to meet the annuities in full and resort had to be had from time 
to time to the capital of the annuity funds to make up the amounts of the 
annuities. The property now in the hands of the Public Trustee consisted 
of (i) the balance of the fund set aside to provide for the annuity under cl. 4 (a), 
of the approximate-value of £19,308; (ii) the balance of the fund set aside 
to provide for the annuity under cl. 4 (c), of the approximate value of £6,787 ; 
(iii) the sum of £775, being the sum of £784 hereinbefore mentioned less income 
fees and other expenses paid thereout. 

Owing to the fact that the Public Trustee was not a trustee of the will and 
codicil at the date of the appropriation of the annuity funds, no provision 
was then made for the income fee payable to the Public Trustee, and the 
question now arose how that fee ought to be borne and provided for, and, 


H 


inparticular, whether the said sum of £775 or any part of it ought to be applied © 


in augmenting the annuity funds to provide for the income fee. 

1947, therefore, the Public Trustee hick out a summons for the deve 
inter alia, of the question whether the income fee payable to the Public Trustee 
in respect of the annuities bequeathed by cl. 4 (a) and (c) should be paid 
(i) out of the annuities, or (ii) out of the capital of the funds appropriated to 


H 
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provide for the annuities, or (iii) out of any other, and what, funds subject 

to the trusts of the will and codicil, and, if so, whether any such other funds 

ought to be applied in augmenting the funds appropriated to provide for the 

annuities, or (iv) how otherwise the income fee ought to be provided for. 
Burnett-Hall for the Public Trustee. 


K. E. B. Kemp, Hewins, Wigglesworth, and W. G. H. Cook for annuitants 
and beneficiaries. 


VAISEY, J.: I think that the sum of £775, which the Public Trustee 
now has in hand should be applied in the first instance in payment of the 
costs of all parties as between solicitor and client. I shall direct that, of the 
balance, the sum of £260 shall be added by way of augmentation to the larger 
annuity fund [%.e., for the annuity payable under cl. 4 (a)] and the sum of 
£80 shall be added by way of augmentation to the smaller annuity fund 
[t.e., for the annuity payable under cl. 4 (c)]._ I shall direct that each fund, 
as SO augmented, shall be applied as follows. Out of the income thereof, the 
annuities shall be paid in full and the Public Trustce is to get his proper income 
fee. In so far as that income is insufficient to meet those two payments, 
recourse must be had to the capital of the particular fund. The rest of the 
£775 will be dealt with under the trusts of the will, the annuitants having no 
further claim to or interest in it. 

Declaration accordingly. Costs of all parties, as between solicitor and client, 
out of the fund. 

Solicitors: Burn & Berridge (for the Public Trustee); Burn & Berridge, 
agents for Raymond Cossham, Bristol, and Woodcock, Ryland & Co., agents 
for Price &: Son, Haverfordwest (for annuitants and beneficiaries). 

[Reported by R. D. H. Ossorne, Esq., Barrister-at-Law.] 


Re LEACH’S WILL TRUSTS, CHATTERTON v. LEACH. 


[CuanceRY Dtviston (Vaisey, J.), February 12, 1948.] 

Wills—Construction—Debts—Direction to pay debts—‘‘ Creditors ’’—Secured and 
unsecured creditors—Direction enuring for benefit. of joint mortgagor and 
surety—Legacy—Lapse—Bequest to creditor of deceased son—Creditor pre- 
deceasing testatrix. 

By her will a testatrix who died on Apr. 29, 1944, provided: ‘ (8) My 
trustees shall out of the residue of my said real and personal estate pay to 
the creditors of my said son [W.] such sums of money as shall be owing by 
him to them at the time of my decease...” W. had both secured and 
unsecured debts, including a mortgage debt in the joint names of himself 
and H. (a son of the testatrix who had predeceased her), and, a further 
mortgage debt for which W.’s wife had brought in an insurance policy as 
collateral security. 

HEL : (i) the word “ creditors ”’ as used in the will included both secured, 
and unsecured creditors, and the executors were not entitled to be subro- 
gated to the rights of the secured creditors. 

(ii) the direction in cl. 8 was to discharge the whole liability of W., and 
in effect, therefore, also that of H. as joint debtor, and of W.’s wife as surety. 

By a codicil dated July 8, 1937, the testatrix provided “ (2) Whereas 
on the death of my son [H.] my said son was indebted to [P.] in the sum of 
£1,000 now Lhereby direct my executors and trustees to pay the said sum of 
£1,000 to the said [P.] free of any duties.” P. predeceased the testatrix. 

Hep : on construction of the codicil there was an intention to discharge 
a moral duty, and, therefore, the legacy to P. did not lapse. 

Stevens v. King, ( [1904] 2 Ch. 30; 90 L.T. 665), applied. 

[As To LAPSE, see HALSBURY, Hailsham Edn., Vol. 34, pp. 134-136, paras. 173- 
175; and For CASES, see DIGEST, Vol. 44, pp. 492-495, Nos. 3111-3139, 3149-3151.) 
Case referred to: ; 

(1) Stevens v. King, [1904] 2 Ch. 30; 73 L.J.Ch. 535; 90 L.T. 665; 44 Digest 

495, 496, 3151. 

ADJOURNED SUMMONS to determine, inter alia: (1) whether a direction in 
the testatrix’s will to pay the debts of W. applied to a mortgage debt the joint 
liability of W. and H. ; (2) (a) whether the said direction applied to certain other 


—= 
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secured debts, including one which was guaranteed by a third party. 
and if so, (b) whether W. was bound, to surrender certain policies by which debts 
were secured and apply the surrender value thereof towards the discharge of 
the said, secured debts ; and (3) whether a direction in a codicil to the testatrix’s 
will to pay £1,000 free of duty to P., to whom her deceased, son had, been indebted, 
to that extent, lapsed owing to P.’s death in the lifetime of the testatrix. VAISEY, 
J., answered questions (1) and (2) (a) in the affirmative, and questions (2) (6) 
and (3) in the negative. The facts appear in the judgment. 

R. J. T. Gibson for the plaintiff (executor and trustee of the will). 

D. S. Chetwood for the first defendant, Commander Leach. 

Winterbotham, H. A. Rose and J. G. Monroe for other defendants. 


VAISEY, J. : Brigadier-General Henry Edmund Burleigh Leach (whom 
I will call ‘‘ Brigadier Leach ’’), son of the testatrix, died on Aug. 16, 1936. 
On Dec. 9, 1936, the testatrix made her will, to which she added three codicils. 
She died on Apr. 29, 1944, and her will in due course was proved, with the 
codicils. By cl. 2 of her will she appointed her other son, William Robert 
Ronald Leach, a commander in the navy (whom I will call ‘“‘ Commander 
Leach’’), and Henry Saxton Chatterton, the plaintiff, to be executors and 
trustees. By cl. 6 of her will she declared : 

. . that notwithstanding anything herein contained all advances guarantees 
loans allowances or other payments that I have already made or shall hereafter make 
to or on behalf of my said son William Robert Ronald Leach are absolutely forgiven 
by me and that the same shall not be deemed to be debts owing by him or brought into 
hotchpot by him and my executors shall not take any steps to recover any of such 
moneys. 

Clause 8 provides : 

My trustees shall out of the residue of my said real and persunal estate pay to the 

creditors of my said son such sums of money as shall be owing by him to them at the 
time of my decease and the receipts of such creditors shall be a full and sufficient 
discharge to my trustees for the same. 
It is possible that the motive underlying that direction was the desire to 
confer benefit on the creditors rather than on Commander Leach. It is possible 
that the testatrix desired to compensate and protect those who had given credit 
to her son in her lifetime and that she was not thinking of the honour of the 
family or anything of that kind nor intending to confer benefits on her son. That, 
however, is a very unlikely view to take of the matter. I think that the aim and 
object of the testatrix in giving these directions was to clear the son, Commander 
Leach, of all his debts. How far she considered what ulterior consequences 
would flow from the carrying out of the direction it is very difficult to guess. 
My own surmise would be that she never thought of them at all. 

The first question, on which I have formed a concluded view, is: Does the 
direction apply exclusively to ordinary creditors, of whom in this case there 
were a large number, or does it extend also to secured creditors, 7.e., to persons 
who would more usually be described as mortgagees ? I have come to the 
conclusion that I cannot limit the use of the word “ creditors ” in any way and 
that the creditors to whom the clause refers are creditors whether secured or 
unsecured. The further question then arises whether the executors, on paying 
off the secured, creditors, will be entitled to stand in the shoes of those creditors 
by subrogation for the benefit of the estate, or whether the effect of carrying out 
the direction will be to put an end to the debts for all purposes. The latter, 
in my view, is the conclusion at which I ought to arrive. Commander Leach 
was also indebted under a mortgage jointly with Brigadier Leach, the deceased 
son, and the question is raised whether this direction enures only for the benefit 
of Commander Leach or whether, by a side-wind so to speak, it enures also for 
the benefit of Brigadier Leach. Further, under one of the mortgages a policy 
of insurance was brought in by a third party, I think Commander Leach’s wife, 
as collateral security for the debt. There, again, the question arises whether 
the carrying out of this direction will enure for the benefit of the guarantor 
or surety. As regards these two questions I think there is room for some con- 
siderable difference of opinion, but I take the view (which I think is the simple 
and straightforward way of looking at this matter) that, although the primary 
beneficiary under the clause was Commander Leach, the testatrix has, by con- 
ferrine #. henefit on him, also conferred benefit on the estate of her deceased son, 
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Brigadier Leach, and on the lad in the 
EEE collatece) pocurity. y who brought in the policy of assurance by 

I will declare that under the direction contained in cl. 8 of the will the executors 
ought to pay, for and on behalf of the debtor or debtors and of any guarantor 
or surety for the debt, a sum equal to the amount owing to the creditors by the 
debtor in respect of principle and interest calculated to the date of the testatrix’s 
death, and that such payment ought to be made or be considered as having been 
made to the respective creditors on that date. I think also that inasmuch as 
such notional payment was impossible, the executors ought also to pay or to be 
deemed to have paid such further interest as should have accrued since the 
date of the death of the testatrix down to the time of the payments to the 
respective creditors, and such further interest must, in my opinion, fall to be 
paid because, if the notional payment could have been made on the date of the 
death (as in strictness I think it ought to have been made or must be treated to 
have been made), such further interest would not have accrued and would not 
have had to be paid. In my judgment, inasmuch as the joint debt was, so far 
as the creditor in question was concerned, wholly the debt of Commander 
Leach, I think that the whole of the debt had to be paid. I think that the result 
of that may be stated as having been also for the benefit of the estate of 
Brigadier Leach, and inasmuch as the mortgagees in that case appear to have 
helped themselves out of their security without waiting to be paid by the execu- 
tors, I think that the executors of the testatrix ought now to recuperate to Com- 
mander Leach and also to the estate of Brigadier Leach in equal shares the sum 
which they would have had to pay under the foregoing provisions of my judg- 
ment if the mortgagees had not anticipated that payment in the manner which I 
have mentioned. 

The point raised, by the last question of the summons, arises in this way. By 
a codicil dated July 8, 1937, the testatrix by cl. 2 provided : 

Whereas on the death of my son Brigadier General Henry Edmund Burleigh Leach 
my said son was indebted to Sir Ivor Phillips in the sum of £1,000 now I hereby direct 
my executors and trustees to pay the said sum of £1,000 to the said Sir Ivor Phillips 
free of any duties. 


The testatrix made two further codicils to her will, dated May 9, 1939, and Aug. 
1, 1940, and a very few days after that last date, that is to say on Aug. 15, 1940, 
Sir Ivor Phillips died. The testatrix, without making any further codicils, 
lived until Apr. 29, 1944. The question which I have to consider is whether 
that legacy lapses or whether it comes within the principle of Stevens v. King (1), 
where it was held that : 

Where on the true construction of a will the court finds that the testator’s intention 
in giving a legacy was not merely bounty to the legatee, but to discharge a moral 
obligation recognised by the testator, whether legally enforceable or not, the legacy 
will not lapse by the legatee’s death in the testator’s lifetime. 

The facts of that case were much stronger than the facts of this case, but, looking 
at this codicil and trying to consider whether I can or ought to find in it an 
expression of some moral duty resting on the testatrix in pursuance of which 
she made this gift, I think on the whole that that is the proper way of reading it. 
This is not an ordinary legacy of a sum of money. It is a direction to the 
executors to pay the actual sum which Sir Ivor Phillips had lent to the son of 
the testatrix and in respect of which the testatrix’s son was indebted to Sir Ivor 
Phillips at the date of the codicil. I think that this case does come within the 
principle of Stevens v. King (1) and I will so decide. The question whether a 
moral obligation can be spelled out of any particular will is a matter of construc- 
tion in each case, coupled, I suppose, with the consideration of the relevant circum- 
stances. 1 doubt whether the facts in any particular case are the least guide to 
the decision of any other case. In this case I not only find, but I think I am 
compelled to find, a motive of a moral kind, an intention to discharge a moral 
duty, which enables me to say that the principle of Stevens v. King (1) applies. 

Declaration accordingly. Costs of all parties as between solicitor and client out 
of the estate in the course of administration. we 

Solicitors : Turner, Osborn & Chatterton (for the plaintiff and some defendants); 
Bird & Bird (for the second defendant) ; Digby & Co. (for other defendants). 

[Reported by R. D. H. OsBornn, Esq., Barrister-at-Law.] 
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LONDON INVESTMENT AND MORTGAGE CO., LTD. 
v. CENTRAL LONDON ELECTRICITY, LTD. 


[CHANCERY Drvision (Jenkins, J.), January 30, February 6, 10, 1948. ] 


Electricity—Supply—Conversion from direct to alternating current—No contract 


between occupiers and undertakers—Right to supply of direct current—Expense 
of changing consumers’ installation—Strand District Electric Lighting Order, 
1895, art. 27—Electricity Supply Regulations, 1937, reg. 34 (a), (6). 

On June 30, 1947, the plaintiffs acquired from S.A., Ltd., certain premises 
which were let off in flats to separate tenants, the plaintiffs being responsible 
for the electric lighting on the stairs and for the lifts which were run by 
electricity. The electric current for the lifts had hitherto been at the rate 
of 100 volts direct current, but the defendants, the electricity undertakers 
for the district, had been for some time past in the process of changing 
over to 230 volts alternating current. S.A., Ltd., on taking over the 
premises, had been asked by the defendants to enter into a contract and were 
notified that the current was to be changed. In view of the fact that the 
S.A., Ltd.’s, appliances on the property were adapted for 100 volts direct 
current, a special agreement was entered into between S.A., Ltd., and the 
defendants that direct current would continue to be supplied for the purpose 
of the appliances for 3 months from June 2, 1946, and thereafter at the will 
of the defendants. The defendants were not informed, of the fact that the 
plaintiffs had taken over the premises until Aug. 11, 1947, and on Sept. 3, 
1947, they wrote to the plaintiffs enclosing a form of contract and informing 
them that the supply would be alternating current and that the plaintiffs’ 
appliances on the premises would have to be altered to suit it. By art. 27 
of the Strand District Electric Lighting Order, 1895, undertakers, on being 
required to do so by the owner or occupier of premises situated within a 
prescribed distance from the undertakers’ distributing mains, were to 
‘“ give and continue to give asupply of energy for such premises ”’ in accord- 
ance with the provisions of the Order, subject to the following conditions 
(inter alia): (a) that the owner or occupier should serve a notice on the 
undertakers specifying certain particulars, and (6) that, if required by the 
undertakers to do so, he was to enter into a written contract with them in 
regard to the receipt of and payment for the supply. By a proviso to the 
article, the undertakers were not to be compelled. to supply any premises 
unless satisfied that the apparatus therein was in good order and not cal- 
culated to affect injuriously the use of energy by the undertakers or other per- 
sons. By the Electricity Supply Regulations, 1937, a “consumer ” is defined 
as ‘‘ any body or person supplied or entitled to be supplied with energy by 
the undertakers.” By reg. 34 the undertakers are required to declare the 
type of current, frequency and voltage at supply terminals ‘‘ before com- 
mencing to give a supply of energy to any consumer ” and they are not to 
alter these, except within certain permissible variations, without the consent 
of the Electricity Commissioners. By reg. 35, the undertakers are required 
to maintain a constant supply without change of the neutral conductor 
unless otherwise allowed by the Electricity Commissioners. The consent 
of the Electricity Commissioners to the change over from direct to alter- 
nating current had been given on Jan. 19, 1937, on the conditions (inter 
alia) that a notice of their intention to carry out the change over should 
be served by the defendants on every consumer who would be affected and 
that the defendants were to be responsible for the cost of the necessary 
alterations to consumers’ installations. It was contended by the plaintiffs 
that the defendants were under a statutory duty to continue to supply to 
them the 100 volts direct current, the fact that they themselves had not 
entered into a contract being immaterial because the provision in regard to 
a written contract applied only to the first owner or occupier who required 
undertakers to supply current to the premises. It was further contended that, 
under the conditions attached to the consent of the Electricity Commis- 
sioners to the change over, the expense of any necessary alterations to their 
installations was to be borne by the defendants :— 

HELD : (i) under art. 27 of the Strand Order, every occupier of premises 
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was required to enter into a written contract if requested to do so b 
electricity company and the fact that a previous ase Es ame Bla 
a contract did not entitle a subsequent occupier as of right to a supply. 
Accordingly, until the plaintiffs had entered into a contract with the de- 
fendants, they were not entitled to demand a supply, and when they did enter 
into a contract, they would be entitled only to the type of current declared 
by the defendants in accordance with reg. 34 (a) of the regulations of 1937. 
If the type of current which the defendants proposed to supply did not 
fit the plaintiffs’ installation, the plaintiffs would have to alter their instal- 
lation to fit the supply. 

(ii) the condition imposed by the Electricity Commissioners requiring 
the defendants to pay for the cost of any necessary alterations to con- 
sumers’ installations applied only in the case of consumers who had already 
entered into contracts with the defendants and to whom a declaration in 
regard to the type of current, voltage and frequency had been made in 
accordance with reg. 34 (a) of the regulations of 1937. 

Stevens v. Aldershot Gas, Water & District Lighting Co. (now Mid-Southern 
District Utility Co.) (1932) (102 L.J.K.B. 12), distinguished. 

Husey v. London Electric Supply Corpn. ( [1902] 1 Ch. 411; 86 L.T. 166), 
applied. 

C [As To Suppty or Execrriciry, see HALSBURY, Hailsham Edn., Vol. 12, pp. 

584-586, para. 1124; and ror Casgs, see DIGEST, Vol. 20, pp. 204, 205, Nos. 31-39.] 
Cases referred to: 

(1) Stevens v. Aldershot Gas, Water and District Lighting Co. (now Mid-Southern 

District Utility Co.), (1932), 102 L.J.K.B. 12; Digest Supp. 


(2) Husey v. London Electric Supply Corpn., [1902] 1 Ch. 411; 71 L.J.Ch. 313; 
86 L.T. 166; 20 Digest 205, 34. 


Morton by the plaintiffs, occupiers of the premises, 111 Charing Cross Road, 
London, for an interlocutory injunction restraining the defendants, the under- 
takers for the supply of electricity in the area in which the premises were situated, 
from discontinuing the supply of electricity to the premises. 

The premises had been supplied with 100 volts direct current, but for some time 
past the defendants had been in the process of changing over to 230 volts alter- 
nating current and had informed the plaintiffs’ predecessor in title of the proposed 
change. On learning that the plaintiffs had acquired the property, the de- 
fendants wrote to them enclosing a form of contract and declaring that the 
supply would be alternating current and that the landlord’s appliances on the 

remises would have to be altered to suit the new supply. The plaintiffs claimed 
that the defendants were under a statutory obligation to continue to supply 
them with 100 volts direct current. JENKINS, J., held that there would be no 
breach of statutory duty if the defendants failed to supply current at 100 volts 
direct current and that the defendants were not required to supply alternating 
current to an installation not fitted to receive it, and he refused the injunction. 
The facts appear in the judgment. 


Lindner for the plaintiffs. 
Gerald Upjohn, K.C., and J. P. Ashworth for the defendants. 


JENKINS, J.: The relief claimed in this action, according to the indorse- 
ment on the writ, is: 

An injunction restraining the defendants their servants or agents from discon- 
tinuing the supply of electricity to the plaintiffs’ premises situate at No. 111 Charing 
Cross Road, London, W.C.2, and from entering the said premises for any purpose 
and in particular for the purpose of disconnecting the supply of electricity thereto. 
Costs. Further or other relief. 

The proceeding now before the court is a motion by the plaintiffs for an injunction 
until judgment in the action or further order substantially in accordance with 
the relief claimed on the writ. The dispute arises in this way. Until June 30, 
1947, the premises 111 Charing Cross Road were owned by a company known. as 
Strand Automatics, Ltd. On June 30, 1947, the plaintiffs completed the 
acquisition of the premises from Strand Automatics, Ltd. The premises appear 
to be let off in flats to separate tenants, and there are certain common. services 
guch as lights on the stairs and, in particular, lifts run by electricity which the 
lessors, 1.¢., the plaintiffs, look after. The electric current supplied by the 


388 [Mar. 6, 1948] ALL ENGLAND LAW REPORTS [Vol. 1 


defendants for the lifts and so on has hitherto been at the rate of 100 volts 
direct current. The defendants, however, for some time past, have been in the 
process of changing over to 230 volts alternating current. The present dispute 
concerns the question whether the defendants are now entitled to supply alter- 
nating current to the plaintiffs at 111 Charing Cross Road, and, if they are 
entitled to do that by way of satisfaction of their statutory obligation, at whose 
expense the necessary alterations in the plaintiffs’ electric appliances shall be 
made, because, of course, appliances such as electric motors adapted to work 
with 100 volts direct current are useless for alternating current. If alter- 
nating current were supplied to them, I apprehend the motors would be burnt 
out. 

On taking over the property, Strand Automatics, Ltd., were asked, by the 
defendants to enter into a contract, and this was done in accordance with the 
statutory provisions to which I shall refer in a moment. They were also notified 
under the statutory provisions that the current would be 230 volts alternating 
current, but, in view of the fact that the company’s appliances on the property 
were adapted for 100 volts direct current, there was a special agreement be- 
tween the parties that for three months from June 2, 1946, and thereafter 
at the will of the defendants, direct current would continue to be supplied for 
the purposes of the appliances. When the plaintiffs took over the premises, 
no notice of the change was given to the defendants who, therefore, remained in 
ignorance of it. The first intimation they received was in a letter of Aug. 11, 
1947, from Strand Automatics, Ltd., to this effect : 


Dear Sirs, We enclose cheque for £7 15s. 10d. being July account for ground floor 
of above [viz., 111 Charing Cross Road]. As regards J uly account for stairs and con- 
venience, will you send your account for this to London Investment and Mortgage 
Co. [2.e., the plaintiffs] of 39 Moorgate, E.C. 2, who are the new owners as from June 
30, 1947.] 


That letter was replied to on behalf of the defendants, noting that the plaintiffs 
were the new owners with effect from June 30, 1947, and the letter goes on : 

It is regretted that I cannot trace any previous notification from you to terminate 
the existing contract for the supply. Therefore the company must look to you [i.e., 
Strand Automatics, Ltd.] for ultimate settlement of the account which is returned 
herewith. The question of a new contract in the name of the London Investment 
and Mortgage Co. has been referred to the commercial department. 


The next letter is from the plaintiffs to the defendants, dated Aug. 20, 1947, 
saying : 

We have pleasure in inclosing herewith our cheque value £1 8s. 4d. in payment of 
current consumed for the month of July. Your formal receipt in due course will 
oblige. We await the new contract from your commercial department. 


The defendants, thus apprised of the change, on Sept. 3, 1947, wrote to the 
plaintiffs : 


We understand that you are now responsible for the supply of electricity at the above 
premises [7.e., 111 Charing Cross Road] as from Aug. 1, 1947, and write to inform you 
that the supply will be given from our alternating current, 3 phase, 50 cycle, 230/400 


volt mains. 


‘A form of contract was enclosed. It was mentioned in this letter that the 
motors, and so on, for the lifts would have to be altered to suit the new supply. 
The defendants, however, were prepared as a temporary measure to continue the 
supply of direct current for the appliances to give the plaintiffs an opportunity of 
altering them to fit the new supply. The result has been a prolonged corres- 
pondence and an interminable discussion, the plaintiffs, on the one hand, 
so far as I understand it, maintaining that they are entitled to continue to receive 
the 100 volts direct current supply for an indefinite period, and the defendants, 
on the other hand, contending that their only obligation to the plaintiffs is to 
supply current of the new type, 7.e., alternating current of 230 volts. 

The decision of this dispute must depend entirely on the statutory obligations 
of the defendants. The relevant statutory obligations appear to be contained, 
in the first place, in the Strand District Electric Lighting Order, 1895 [a provi- 
sional Order made under the Electric Lighting Acts, 1882 and 1888, and con- 
firmed by the Eléctric Lighting Orders Confirmation (Notting Hill, etc.) Act, 
1896], and, secondly, in the Electric Supply Regulations, 1937 [made by the 
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Electricity Commissioners in virtue of powers exercisable b 

11 them under th 
Electricity (Supply) Acts, 1882-1936, and Orders made aaa and ie 
local Acts.] Article 9 of the Strand Order Says : 


Subject to the provisions of this Order and the princi al Act [Electric Lighti 
Acts, 1882 and 1888] the undertakers may supply p aS sae i area of bor 
for all public and private purposes as defined by the said Act provided as follows : 
(1) Such energy shall be supplied only by means of some system which shall be approved 
in writing by the Board of Trade and subject to such regulations and conditions for 
securing the safety of the public . . . as the Board of Trade may impose... 


: 3 
— system of supply shall be by continuous current only except by consent of the Board 
of Trade. 


That section defines the character of the defendants’ obligation as regards supply. 
The next provision I was referred to was art. 27 of the Strand Order on which 
great reliance was placed on behalf of the plaintiffs. Article 27 Says : 


The undertakers shall upon being required to do so by the owner or occupier of any 
premises situate within 50 yards from any distributing main of the undertakers in 
which they are for the time being required to maintain or are maintaining a supply 
of energy for the purposes of general supply to private consumers under this Order or 
any regulations and conditions subject to which they are authorised to supply energy 
under this Order give and continue to give a supply of energy for such premises in 
accordance with the provisions of this Order and of all such regulations and conditions 
as aforesaid and they shall furnish and lay any electric lines that may be necessary 
for the purpose of supplying the maximum power with which any such owner or 
occupier may be entitled to be supplied under this Order subject to the conditions 
following (that is to say)... 


There is a provision as to the cost of lines of more than a certain length and 
then this follows : 


Every owner or occupier of premises requiring a supply of energy shall serve a notice 
upon the undertakers specifying the premises in respect of which such supply is required 
and the maximum power required to be supplied and the day (not being an earlier 
day than a reasonable time after the date of the service of such notice) upon which 
such supply is required to commence; and enter into a written contract with the 
undertakers (if required by them so to do) to continue to receive and pay for a supply 
of energy for a period of at least 2 years of such an amount that the payment to be made 
for the same at the rate of charge for the time being charged by the undertakers for 
@ supply of energy to ordinary consumers within the area of supply shall not be less 
than 20 per centum per annum on the outlay incurred by the undertakers in pro- 
viding any electric lines required under this section to be provided by them for the 
purpose of such supply and give to the undertakers (if required by them so to do) 
security for the payment to them of all moneys which may become due to them by 
such owner or occupier... 

Then there are certain provisos including this one : 

Provided also that the undertakers shall not be compelled to give a supply of energy 
to any premises unless they are reasonably satisfied that the electric lines fittings 
and apparatus therein are in good order and condition and not calculated to affect 
injuriously the use of energy by the undertakers or by other persons. 

Article 30 of the Strand Order provides : 

Whenever the undertakers make default in supplying energy to any owner or occupier 
of premises to whom they may be and are required to supply energy under this Order 
they shall be liable to a penalty not exceeding 40s. in respect of every such default for 
each day on which any such default occurs. 


Article 27 of the Strand Order was very strongly relied on by counsel for the 
plaintiffs who said that, given premises situated within the prescribed distance 
from the mains, 17.e., premises i 3p hae geographically for the supply, then, 
once the owner or occupier of those premises has required the undertakers to 
supply electricity, fhe obligation springs up and, continues in saecula saeculorum 
to supply electric current for such premises. He maintains that the provisions 
about serving notice on the undertakers specifying the premises and the pro- 
vision to enter into a written contract only apply to the first owner or occupier 
who requires any undertaker to supply the premises. hereafter, according 
to the argument, each successive occupicr steps mto the shoes of his predecessor 
and is entitled for evermore to a supply of electricity without entering into any 
written contract at all. If that were right, the position now, I suppose, would 
be that the plaintiffs, in right of whoever it was who originally asked for a supply 
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of electricity to these premises, would still be entitled to have that supply 
continued, and, because it was originally on a voltage of direct current, to have 
that voltage continued for ever. In support of this argument, this passage 
was quoted from StuDHOLME ON ELEorRiciry Law anp Pracricnr, 1935 ed., 


Dale 

Except as mentioned above, a statutory consumer is under no obligation to sign 
any form of agreement before receiving a supply. The undertaker 8 obligation is to 
‘** give and continue to give a supply of energy for those premises, ’ not merely to the 
statutory consumer on whose application the supply was first given. Thus there 
appears to be something in the nature of a statutory right which runs with the land 
and passes from vendor to purchaser and from one occupier to the next. This obliga- 
tion to continue supplies is, however, subject to numerous express powers to discontinue 
in specified circumstances. 


The exact scope which that passage is intended to have is not very clear because 
the learned author says “‘ Except as mentroned above,” and it is to be noted 
that one obligation of the consumer ‘‘ as mentioned above ”’ (ibid., 70) is: 

(3) If so required, the consumer must contract in writing to receive and pay for 
(for at least 2 years) such amount of energy as would at the current rate produce a 
revenue of at least 20 per cent. per annum on the cost to the undertakers of the lines 
which under s. 27 [of the schedule to the Electric Lighting (Clauses) Act, 1899] they 
are required to provide. 


I do not feel that that passage, properly understood, supports the argument 
which counsel for the plaintiffs adduces from it. It is true that there is a 
continuing obligation on the defendants to continue to supply current to the 
premises in their area, but that, I think, is a purely general obligation to supply 
energy. It means, I think, no more than that anyone who is an owner or 
occupier of premises is entitled by statute to have the supply on the same 
terms as everybody is entitled to have it. I do not think that the view that the 
second or subsequent occupier can refuse to enter into a written contract, if 
required to do so by the defendants, is tenable. It seems to me that art. 27 
of the Strand Order clearly requires this to be done. Unless there is some 
special bargain the individual for the time being occupying the premises cannot 
have a right to any particular voltage or kind of current other than the general 
supply provided by the defendants as approved by the Board of Trade or now 
by the Electricity Commissioners. 

In connection with this argument, counsel for the plaintiffs cited the judgment 
of MACNAGHTEN, J., in Stevens v. Aldershot Gas, Water and District Lighting 
Co. (1). In that case the plaintiff was a hairdresser who, in 1925, took over the 
business from a predecessor who had applied for current from the local electricity 
undertaking. When the plaintiff took over she did not make any new applica- 
tion or sign any contract with the electric lighting company. For four years, 
from 1925 to 1929, the supply was continued, and, I suppose, paid for quarterly, 
the voltage supplied being 100, as the company had declared to the plaintiff’s 
predecessor in the business. In 1929 the company wanted to change the voltage 
and an arrangement was reached by which the company shouid put in a trans- 
former on the plaintiff’s premises so that the current reaching her machines 
would remain at 100 volts pressure. The transformer was installed, but the 
plaintiff's machines were damaged, and an action was brought against the 
company for negligence in allowing the machines to be damaged in that way. 
That is a very different matter from the question in the present case. The 
actual decision seems to have been that there was no action at common law 
for damages for negligence, and the only remedy was to enforce penalties. 
Counsel for the plaintiffs relied on the case really for this passage in the judg- 
ment of MaconaGuten, J., (102 L.J.K.B. 14): 


Clearly the defendants intended that the current should be supplied at 100 volts, 
and if, after the transformer was installed, the hairdressing machines went wrong, 
that might raise prima facie a case that the transformer was inefficient and the voltage 
was no longer 100. The plaintiff was a “ statutory ” consumer and she had no “ special 
contract ” with the defendants. She had the right by statute to call for current and 
the company was bound by law to supply her. The question is whether, if they have 
failed in that obligation, the plaintiff has a remedy at common law or is she limited 
to penalties in a court of summary jurisdiction ? 


It does not seem to me that that decision really carries the present question 
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much further because there the plaintiff had been carrying on her business and 
ee wernt of current for four years and she had never been required 
ent imto any express contract with the electricity company. Clearly, it 

as a case where the electricity company were content to supply the plaintiff 
without any written contract and that was what they were doing. They 
baie supplying her at 100 volts, not under a written contract, but under a con- 
A _ which was to be implied from the course of dealing between the parties. 

oes not seem to me that that carries the matter any further. 

Far more to the point, it seems to me, is the decision in Husey v. London 

Electric Supply Corpn. (2), the headnote of which is this : 


Under s. 19 of the Electric Lighting Act, 1882, no person within the area i 
with electric current by an electric lighting company a entitled to a supply oy peta 
by the company unless and until he has entered into a contract with the company 
for the purpose. Therefore, upon a change in the occupation of premises to which 
current is being supplied by an electric company, there being a debt due to the company 
from the outgoing occupier in respect of current already supplied to him, the company 
are entitled to discontinue the supply until the new occupier has entered into a contract 
with them for a supply to him. At the instance of debenture-holders of an hotel 
company, the court appointed a receiver of the undertaking and property of the 
company. | The order directed the company to deliver to the receiver possession of 
the hotel “‘ so far as is necessary for the purpose of such receivership,” and the receiver 
at once took possession of the hotel. At this time electric current for lighting the hotel 
was being supplied by an electric lighting company, and a large sum was due to them 
from the hotel company for current already supplied :—Held, that the electric company 
were entitled to discontinue the supply of current until the receiver had entered into 
& new contract with them for its supply. 


It will be observed, that in the headnote there is a reference to s. 19 of the Electric 
Lighting Act, 1882, but another statutory provision discussed in the case was 
s. 47 of the Provisional Order scheduled to the Electric Lighting Orders Con- 
firmation (No. 2) Act, 1889. Section 47, I understand, is verbatim the same 
as s. 27 in the Strand Order in the present case. It was not definitely decided 
in the Husey case (2) whether s. 47 of the Provisional Order required every 
successive occupier to enter into a new contract if required to do so by the 
electric lighting company, though it seems to me that the members of the 
Court of Appeal implied fairly strongly the view (which seems to me to be right) 
that on a change of ownership or occupation the new owner or occupier must, 
if required, enter into a written contract. Whether that was the right view 
or not, their Lordships were of opinion that it was plain that under s. 19 of the 
Electric Lighting Act, 1882, a contract was necessary. In his judgment 
Srrrfinc, L.J., discussed the question whether s. 47, so far as the obligation to 
enter into a contract was concerned, was limited to the first owner, and he said 
( [1902] 1 Ch. 423): 

I need not on the present occasion say more than that I am not satisfied that such 
a limitation exists, and as at present advised I am inclined to think that every owner 
or occupier must fulfil all the conditions imposed by s. 47. But, if I am wrong in that 
view, I agree entirely with what VaucHan WILLIAMS, L.J., has said as to the effect 
of s. 19 of the Act of 1882, and quacunque via I am of opinion that the occupier is not 
entitled as of right to a supply of electric current until he has entered into a contract 
with the defendant corporation. The plaintiff does not profess to have entered into 
such a contract, and therefore it seems to me that there is no ground for the injunction. 

I should next refer to a few provisions of the Electricity Supply Regulations, 
1937, which also apply to the defendants’ undertaking. The regulations begin 
with definitions including a definition of “ consumer ” which is as follows : 

. . . any body or person supplied or entitled to be supplied with energy by the 
undertakers. 

‘* General supply ’’ means: 

. . . the general supply of energy to ordinary consumers, and includes, unless other- 
wise specially agreed with the local authority, the general supply of energy to the 
public lamps, where the local authority are not themselves the undertakers, but shall 
not include the supply of energy to any one or more particular consumers under special 
agreement. 

“ Supply terminals ’’ means : 

_. . the ends of the electric lines situate upon any consumer’s premises at which 

the supply of energy is delivered from the service lines. 
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Regulation 33 (a) provides : . 

In any case where the undertakers in pursuance of these regulations decline to connect 
@ consumer’s installation or any part thereof with their electric lines or to hagas 
or continue to give a supply of energy thereto or decline to recommence the supply 
of energy after the same has been discontinued, they shall serve on the consumer & 
notice in writing stating their reasons for so declining. 


Then there is a provision for the reference of any dispute to an inspector nominated 
by the Electricity Commissioners. Reading the definition of ‘‘ consumer 
into reg. 34, that regulation provides : 


(a) Before commencing to give a supply of energy to any body or person supplied 
or entitled to be supplied with energy by the undertakers, the undertakers shall declare 
to that consumer (i) the type of current, whether direct or alternating, which they 
propose to supply ; (ii) in the case of alternating current, the number of phases and also 
the constant frequency at which they propose to deliver the energy to the supply 
terminals ; and (iii) the constant voltage at which they propose to deliver the energy 
to the supply terminals. (b) The type of current, the number of phases and the fre- 
quency in the case of alternating current and the voltage declared as aforesaid shall be 
constantly maintained subject as respects the frequency to a permissible variation 


not exceeding one per cent. above or below the declared frequency and as respects the ~ 


voltage to a permissible variation not exceeding 6 per cent. above or below the declared 
voltage, and shall not be altered or departed from nor shall the aforesaid permissible 
variations be exceeded except with the consent of the Electricity Commissioners and 
subject to such terms and conditions as they may impose... 


Regulation 35 is: 

From the time when the undertakers commence to supply energy through any dis- 
tributing main, they shall maintain a supply of energy sufficient for the use of all 
consumers for the time being entitled to be supplied from that distributing main ; 
and that supply shall be constantly maintained without change of the neutral con- 
ductor unless otherwise allowed by the Electricity Commissioners and subject to such 
terms and conditions as they may impose . . 


There is a provision for discontinuance for the purposes of testing and so forth. 

Regulation 34 (a), therefore, specifically provides that ‘* before commencing 
to give a supply of energy to any consumer, the undertakers shall declare to 
that consumer (i) the type of current, whether direct or alternating, which they 
propose to supply ...” If the plaintiffs in this case are a consumer to whom 
a supply had not previously been commenced within the meaning of reg. 34, 
it seems to me that the defendants were perfectly entitled, before commencing 
to supply, to declare what type of current they proposed to supply. If the 
type of current they proposed to supply did not fit the plaintiffs’ installation, 
then the plaintiffs would be under the necessity of altering the installation to 
fit the type of supply. It is, therefore, necessary to consider whether any 
supply had been commenced to the plaintiffs before the defendants declared 
their intention as regards the type of current proposed to be supplied. The 
position as to that is, as we have seen, that the plaintiffs took over from Strand 
Automatics, Ltd., and no notice was given to the defendants of the change 
until Strand Automatics, Ltd., wrote to the defendants saying that there had 
been a change over as a result of which the plaintiffs were responsible for the 
July bill. I cannot regard the enjoyment by the plaintiffs of electricity from 
the time they took over until the time when the defendants were apprised of 
the position as a supply which in any way altered the rights of the parties. 
It seems to me that the only supply which I can take into account is that pro- 
vided with the knowledge of the defendants. Therefore, it seems to me that, 
when the dispute arose in this case, the plaintiff company was a consumer 
as being a “ body or person... entitled to be supplied with energy by the 
undertakers.”’ Accordingly, before commencing to give them a supply the 
defendants were bound to make the declaration mentioned in reg. 34 of the 
Electric Supply Regulations, 1937, and, in making it, were entitled to declare 
that the current they proposed to supply was this particular type of alternating 
current. I think that result necessarily follows once one takes the view that, 
unless and until they entered into a contract with the defendants, the plaintiffs 
had no right to be supplied. They were entitled to enter into a contract, but 
until that were done they could not demand a supply. I should add that 
there is no question of the contract which Strand Automatics, Ltd., had with the 
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defendants being assigned to the plaintiffs, and also that, even if it had been 
assignable, that would not have assisted the plaintiffs in view of the contract 
which had been signed by Strand Automatics, Ltd., to take the new type of 
current subject to the temporary arrangement under which the 100 volts direct 
current was to be supplied for three months or thereafter for such period as the 
defendants thought fit. 

That seems to me to dispose of nearly the whole matter, because it follows 
that the defendants are under no obligation to supply the plaintiffs with 100 
volts direct current or with any current other than that which they declared 
under reg. 34 as the current they proposed to supply. The plaintiffs have not 
entered mto any contract. If and when they do enter into a contract, they 
will then, in my judgment, be entitled to the declared type of current in accord- 
ance with reg. 34. I have not overlooked the fact that a contract was signed 
by or on behalf of the plaintiffs, but I cannot regard that as affecting the matter 
because it was signed without prejudice to the plaintiffs’ rights in regard to the 
very matters in dispute in this action. In my judgment, an agreement signed 
without prejudice in that way cannot have any force or effect. 

There is one final point to be dealt with. It will be remembered that under 
reg. 34 (6) of the regulations of 1937: 

The type of current, the number of phases and the frequency in the case of alter- 
nating current and the voltage declared as aforesaid shall be constantly maintained 
{subject to permissible variations], and shall not be altered or departed from nor shall 
the aforesaid permissible variations be exceeded except with the consent of the Elec- 
tricity Commissioners and subject to such terms and conditions as they may impose . . 


That, in conjunction with the provisions-in art. 9 (3) of the Strand Order, which 
provided: “‘ The system of supply shall be by continuous current only except 
by consent of the Board of Trade ’’ made it necessary for the defendants to 
obtain the consent of the Board of Trade before they instituted the change 
to the alternating current. The consent of the Electricity Commissioners, 
on whom the powers of the Board, of Trade in this matter had devolved, was 
given by an instrument dated Jan. 19, 1937, which authorised the change 
subject to the following conditions. (One must remember the reference to 
conditions in reg. 34 (b) of the regulations of 1937: ‘“. . . subject to such 
terms and conditions as [the Electricity Commissioners] may impose. . .”). 
The conditions were these : 

Unless otherwise agreed, the undertakers shall either at their own expense carry 
out the necessary alterations to consumers’ installations to suit the change over, or 
pay to each consumer injuriously affected by the change over such sum as may be 
agreed upon or in default of agreement as may be determined in manner hereinafter 
provided as the reasonable cost to the consumer of and incidental to the change over 
including compensation for any loss or damage incurred by the consumer in consequence 
of the change over; Provided that unless otherwise agreed no liability shall attach 
to the undertakers in respect of any additions made to a consumer’s installation after 
notice has been served by the undertakers in pursuance of condition (11) hereof. 
Condition (11) is: 

A notice of their intention to carry out the change over, together with a copy of these 
conditions, shall be served by the undertakers on every consumer who will be affected 
by the change over ; and the said notice shall be served on the consumer not less than 
one month and not more than six months before the undertakers carry out the change 
over in relation to the consumer’s installation. 

On this consent and the conditions annexed to it an argument on behalf of the 
plaintiffs is founded. It is said that the plaintiff company was a consumer, 
and the type of current, and so forth, could not be altered without the consent 
of the Electricity Commissioners who might impose such conditions as they 
thought fit. The conditions imposed by the consent of Jan. 19, 1937, included a 
provision that the undertakers—.e., the defendants—should either at their 
own expense carry out the necessary alterations of installation or pay to each 
consumer injuriously affected by the change over such sum as might be agreed 
upon, and so on. Therefore, it is said that, the plaintiff company being a 
consumer and these conditions having been imposed, the defendants are obliged, 
in accordance with these conditions, to pay the expense to which the plaintiffs 
are put through the necessary alterations of the installation. It seems to me 
that that argument is based on a misapprehension. The provision which 
says that the consent of the Electricity Commissioners may be subject to such 
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terms and conditions as they may impose is, as we have seen, taken ease 
34 (b) of the regulations of 1937. What the commissioners are apf ini re 
consent to in that regulation is an alteration in the type of current and ae pe 

of phases and the frequency in the case of alternating current and t e vO rit 
‘‘ declared as aforesaid.” That is what is to be constantly maintained. As 1 
seems to me, no question arises of imposing any conditions except in connection 
with the consent to the alteration of that which has been ~ declared as afore- 
said,” i.e., declared under reg. 34 (a), namely, the alteration of the type of 
current, and so forth, as declared to a particular consumer who, ex hypothest, 
has entered into a contract with the defendants and has received from the defen- 
dants a declaration as to those matters. Those are the class of consumers 
to whom these conditions apply, and none other. It appears to me that it is 
reasonably plain, looking at this consent as a whole and considering its subject- 
matter, that that must be what was meant by a consumer. Otherwise anyone 
living in any premises anywhere in the area of operations would have been 
entitled to a notice because he would be entitled to a supply if he chose to ask 
for it. It scems to me to be reasonably plain that the expression “ consumer ~ 
here was confined to consumers who had contracted and to whom a declaration 
had been made in accordance with reg. 34 (a), and to none other. — 

I should, perhaps, add that I suggested by way of modus vivendt pending the 
trial of this action that the necessary alterations to the installation to receive 
the new alternating current might be made without prejudice to any question 
whether that expense ought to be borne by the plaintiffs or the defendants, 
but that suggestion was not acceptable, so it has been necessary for me to 
decide the matter at issue, though it is the type of question which would be more 
suitably determined at the trial of the action. Be that as it may, for the reasons 
which I have endeavoured to express, I am of opinion that the plaintiffs have no 
right to insist on the maintenance of the 100 volts direct current to their instal- 
lation at 111, Charing Cross Road. They have failed to make out their case for 
an injunction against the defendants, who, I understand, have been and are 
at all times ready and willing to supply alternating current providing that the 
plaintiffs enter into a contract. There will be no breach of statutory duty, 
in my judgment, if the defendants cease to supply current at 100 volts direct 
current, and they will not have committed any breach of their statutory duty 
by not turning the new alternating current into an installation which in its 
present condition would simply be destroyed by that being done. Therefore, 
I will make no order on this motion, except that the costs be costs in the action. 

Application refused. Costs to be costs in the action. 

Solicitors: R. C. Bartlett & Co. (for the plaintiffs) ; Slaughter & May (for the 

defendants). [Reported by R. D. H. Ossorne, Esq., Barrister-at-Law.]) 


CLIFFORD v. CLIFFORD. 
(Court or AprEAL (Tucker, Bucknill and Cohen LJJ.), February 11 
and 12, 1948.] 
Divorce—Nullity—Insincerity—Approbation of marriage—Desire of petitioner 
husband to be relieved from financial liability to wife. 

The parties went through a ceremony of marriage in 1919 and lived 
together for seventeen years. During the whole of this period the wife 
acted satisfactorily in the running of the home, but the marriage was never 
consummated owing to her incurable aversion from sexual intercourse. 
From time to time the husband complained about the marriage never hav- 
ing been consummated, and in 1936 he left his wife fora time. Through 
the intervention of a probation officer he returned to her on her promise 
to overcome her aversion from having children, but she would not allow 
any sexual intercourse, and in June, 1937, he left her finally, but con- 
tmued to pay her an allowance. The petition was presented in November, 
1946. The husband was a poor man, and gave lack of means as one of 
the reasons for delay in bringing the petition after he had left his wife. 
He also said he had decided to bring the petition because he realised 


that his financial position would not allow him to keep up two homes after 
he retired. 


B 
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HELD: as the husband had shown himself dissatisfied throughout the 
whole of the seventeen years of married life, during which time he had 
done his best to bring about normal marital relations, and as the delay 
in bringing proceedings after he had left his wife was satisfactorily explained, 
there was nothing in his conduct amounting to approbation of the marriage 
or insincerity to bar him from relief. 

Per BUcKENILL, L.J.: If a reason for the petition were the husband’s 
desire to get rid of his financial liability to his wife, in the circumstances 
it would seem quite a proper one. 

Per Couen, L.J.: If that were the sole reason for the petition, I reserve 
the question whether it would be a ground on which, in his discretion, 
a judge might refuse a decree. 

W. (falsely called R.) v. R., (1876) (1 P.D. 405); G@. v. M., (1885) (10 
App. Cas. 171; 53 L.T. 398); and Nash v. Nash, ( [1940] 1 All E.R. 206; 
164 L.T. 48), applied. 


[As To Lack oF Sincerity, see HALSBURY, Hailsham Edn., Vol. 10, pp. 643, 644, 
paras. 942, 943; and ror Cass, see DIGEST, Vol. 27, pp. 350-352, 353, Nos. 3338- 
3360, 3365-3380.) 

Cases referred to : 
(1) G. v. M., (1885), 10 App. Cas. 171; 53 L.T. 398; 27 Digest 351, 3339. 
(2) W. (falsely called R.) v. R., (1876), 1 P.D. 405; sub nom., Reynolds (otherwise 
Wilkins) v. Reynolds, 45 L.J.P. 89; 27 Digest 352, 3351. 
(3) Nash v. Nash, [1940] 1 All E.R. 206; [1940] P. 60; 109 L.J.P. 60; 164 L.T. 
48; 2nd Digest Supp. 
(4) M., otherwise D. v. D., (1885), 10 P.D. 75; 54 L.J.P. 68; 27 Digest 370, 3568. 


APPEAL by the husband from an order of BARNARD, J., made on July 7, 1947, 
refusing a decree of nullity on the grounds that the husband had, by his conduct 
approbated the marriage. The Court of Appeal allowed the appeal. The 
facts appear in the judgment of TuckEr, L.J. 


Horner for the husband. 
H.S. Law for the wife. 


TUCKER, L.J. : This is an appeal from a decision of BARNARD, J., whereby 
he refused to grant to the husband a decree of nullity. The husband was seeking 
that remedy on two grounds. He alleged that the fact that the marriage had 
not been consummated was due to the wilful refusal of the wife, and he further 
alleged, in the alternative, that at the time of the ceremony of marriage the 
wife was, and ever since has been, incapable of consummating the same. I 
think it is worth remembering that the first of these two remedies only became 
available to the husband on Jan. 1, 1938. The judge, but for the reasons 
which he indicated in his judgment, would have been disposed to grant a decree 
to the husband on the alternative ground, namely, the incapacity of the wife, 
inferred from her incurable aversion from sexual intercourse. 

The marriage took place in 1919, and at the time of the hearing the partics 
were aged 53. They lived together for 17 years. The husband was a Post Office 
employee, at all times earning a small wage—£2 17s. 6d., and, towards the end 
of their time together, £3 15s. Od. He said, and the judge believed him, that 
throughout that period of 17 years the marriage had never been consummated. 
His evidence was that he had repeatedly tried to consummate it and had used every 
endeavour to secure consummation by persuading and courting his wife, but 
without avail. In 1936 he left her for a time. She appears to have gone to 
the probation officer for advice and help, and the probation officer endeavoured 
to bring them together again. It was clear from the evidence of the probation 
officer and that of the husband that the cause of the trouble between them, 
or, at any rate, one of the causes, had been the wife’s aversion from having 
children. She promised that she would overcome that aversion and would 
put no obstacle in the way of the procreation of children, and on those terms 
her husband went back to her. He slept with her for three nights, but she still 
would not allow any sexual intercourse, and, in 1937, he again left her. This 
petition was launched. in November, 1946, which is a very long time after the 
marriage, and, as has frequently been stated, delay is a very material matter 
to take into consideration in any case where there is doubt whether the peti- 
tioner has succeeded in proving the case that he sets out to prove—here that 
non-consummation was due to the physical defect of the wife. In cases of doubt 
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where there has been long delay the petitioner may have to suffer as the result 
of the delay adding to the doubt. The judge in this case found no difficulty. 
In his judgment he said : 


I am satisfied on the evidence that this marriage never was consummated and that 
that was due to the impotence of the wife, which was caused by her uncontrollable 


fear of childbirth, which no doubt caused a contraction of her muscles, which made it 
quite impossible for the husband fully to penetrate her. 


He went on, however, to say that he found himself unable to give the husband, 
the remedy which he sought because the husband by his conduct had approbated 
the marriage and had thereby disentitled himself to relief. He quoted passages 
from G. v. M. (1) and stated his conclusions as follows : 


This husband and wife lived together until June, 1937. The husband says this * 
that she ran his home very well; she had mended for him; she had cooked well ; 
she was a capable housewife, and apparently he was satisfied, at any rate to a certain 
extent, with that state of things up to the year 1936. It is fair to say that he was 
complaining from time to time about the marriage not having been consummated, 
but apart from that he was sufficiently content to go on living in the same house as 
his wife up to the year 1937. In 1936 apparently he had got to know some widow 
who lived nearby, and I have little doubt in my mind that he became attracted to this 
woman, and it was this attraction for this woman which undermined their married 
life in 1936, when Mr. Harding did his best to reconcile them, and which finally broke 
down in June 1937. After the husband separated from his wife in June 1937, he paid 
her a pound a week, and left her the house. That state of things went on until he started 
this petition in November, 1946. He has told me that he knew perfectly well that he 
could get relief because, as he put it, of her refusal of sexual intercourse. The real 
clue to this petition was the answer I think he gave to me or, at any rate, he gave 
when he was in the witness box. He said: “I realised a few years ago that I should 
be retiring in a few years time and I would not be able to keep up the two homes.” 
Was the real reason for his petition, 27 or 28 years after his marriage, to get rid of his 
financial liability to his wife ? Looking at the other side of the picture, I have to con- 
sider the wife. She has held the status of wife ever since August, 1919; he has kept 
her in the position of his wife during all the best years of her life, and now, at the age 
of 53, some 28 years after the marriage, he comes to this court and asks the court to 
say there never was a marriage. I have come to the conclusion that it would be quite 
contrary to public policy to allow a decree in this case. If I were to do such a thing 
it would inflict a substantial injustice on the woman. 


The doctrine of approbation and reprobation is dealt with in G. v. M. (1) 
which is generally regarded as the leading authority on this matter. Lorp 
SELBORNE, L.C., in his speech had been dealing with the meaning of the word 
“sincerity ’? which is often used in these cases and has been said to be a 


necessary requirement on the part of the petitioner. He says (10 App. Cas. 
186) : 


My own belief is that, to whatever criticism the phraseology of learned judges in 
those cases may be open (and I must’ say that the adoption of that particular phrase 
“sincerity ”” seems, as the learned counsel said, to suggest a psychological question 
rather than one of law or fact, diving into the motives of a person’s mind rather than 
trying whether a cause of action exists or not), I think I can perceive that the real 
basis of reasoning which underlies that phraseology is this, and nothing more than this, 
that there may be conduct on the part of the person seeking this remedy which ought 
to estop that person from having it ; as, for instance, any act from which the inference 
ought to be drawn that during the antecedent time the party has, with a knowledge 
of the facts and of the law, approbated the marriage which he or she afterwards seeks 
to get rid of, or has taken advantages and derived benefits from the matrimonial 
relation which it would be unfair and inequitable to permit him or her, after having 
received them, to treat as if no such relation had ever existed. Well now, that explana- 
tion can be referrred to known principles of equitable, and, I may say, of general 
jurisprudence. The circumstances which may justify it are various, and in cases of 
this kind many sorts of conduct might exist, taking pecuniary benefits for example, 
living for a long time together in the same house or family with the status and character 
of husband and wife, after knowledge of everything which it is material to know. 
I do not at all mean to say that there may not be other circumstances which would 
produce the same effect ; but it appears to me that, in order to justify any such doctrine 
as that which has been insisted upon at the Bar, there must be a foundation of substan- 
tial justice, depending upon the acts and conduct of the party sought to be barred. 
Further than that I do not think it necessary for the purpose of this case to go. Of 


ee when facts are in dispute, motive may be all important ; but that is not the case 
re, . 
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The argument in that case had been that delay was an absolute bar, but it had 
been rejected by their Lordships. Lorp Watson said (ibid., 197): 

The first plea against any consideration of the merits of this case was rested upon 
the rule as to ‘ sincerity,” or more correctly speaking, insincerity. I agree with th 
observations which have been made upon the English cases bearing upon that matter 
by my noble and learned friend, the Lorp CHANCELLOR. It humbly appears to me 
that the expression is not a very happy one, and also that it has been used occasionally 
m circumstances which render it still more inappropriate. I think that when those 
cases are dissected they do shew the existence of this rule in the law of England, that 
in a suit for nullity of marriage there may be facts and circumstances proved which 
so plainly imply, on the part of the complaining spouse, a recognition of the existence 
and validity of the marriage, as to render it most inequitable and contrary to public 
policy that he or she should be permitted to go on to challenge it with effect. 

Lorp BRAMWELL said (ibid., 201): 


Now, one word as to this question of “ sincerity.” It is a most remarkable expression, 
@ very curious word, and I am not at all sure that it has not resulted from this, that 
sincerity is a very important matter in ascertaining whether the spouse complained 
of is impotent or not, and sincerity has been dwelt upon for that purpose till at last 
it has been taken to be a separate head of objection to the complaining party’s pro- 
ceedings. It seems to me very strange. What the complainant does in a suit of this 
sort is to come to the appropriate court for a declaration of the truth: ‘I say that this 
man is impotent and was so at the time of the marriage, and I ask you to declare that 
fact.” The very words of the summons are, “‘ Declare the truth, that this man was 
impotent when he married me.” The court says" No, we will not,” or the argument 
is that the court ought to say, ‘‘ No we will not—we know that it is true, but we will 
not say‘so”’—why ? In my opinion, a man who has inflicted this cruel wrong upon 
@ woman ought not to be heard to object to her complaining, when she comes forward 
with her complaint of this wrong that he has done her, unless in some way or another 
he can shew that he sustains some injury from the double matter of her not having 
complained earlier, and of her complaining now. 

In 1876, before G. v. M. (1) was decided, in W. (falsely called R.) v. R. (2) 
Str RoBert PHILLIMORE, after having dealt with the question of Deo! and, 
insincerity, said (1 P.D. 410) : , 

The general circumstances of each case and the facilities of the parties aggrieved 
for obtaining legal advice and assistance will vary indefinitely, but the conditions 
to which I have alluded mean nothing if they do not mean this—that the petitioner 
is bound to have evinced impatience under a sense of wrong and a reasonable activity 
in complaint and redress. The court cannot recognise these features in the conduct 
of the petitioner. On the contrary, she appears to have lived contentedly enough 
with her husband, until, as she says, he ill-treated her. 

In 1940 Lancton, J., had to consider this matter in Nash (otherwise Lister) 
v. Nash (3). In his judgment he deals with the matter in these words ( [1940] 
1 All E.R. 213): 

Let us return now to a consideration of the legal aspect of the plea of “ insincerity.” 
It will be remembered that, in nearly every case where this plea has been judicially 
considered, delay in putting it forward has been the basis upon which its sincerity 
has been attacked. The limitation upon the ordinary meaning of the word “ sin- 
cerity,”’ to which I have alluded above seems, therefore, to be fairly clearly defined. 
The petitioner must be sincere in the sense of not having wavered in her view as to 
the action she will take to assert her rights after she attained full knowledge of the 
facts and the law concerning those rights. The court will not allow a petitioner, 
after attaining such knowledge, to approbate the contract of marriage and obtain 
rights and benefits thereunder for a term of years and then subsequently reprobate 
the contract and claim that it is void upon the strength of those very rights which 
she had long elected to ignore. 

That is the general principle, and I think that passage in the judgment 
of LANGTON, J., very conveniently summarises its application. Turning to 
the facts of the present case, the evidence of the husband, which appears to have 
been accepted by BARNARD, J., without any qualification, shows that, although 
it was a long period, throughout this time of 17 years he was again and again 
endeavouring to overcome the difficulty and seeking to persuade and coax 
his wife into having intercourse, so much so, indeed, that, after he had left her, 
he returned to her and made yet another attempt to secure the consummation 
of the marriage. Stopping at the year 1937 I find it impossible to take te 
that up to that time the conduct of the husband amounted to an appro sews 
of the marriage so as to disentitle him from obtaining relicf from the courts. 
He wes doing the best he could to remove this difficulty and bring about a normal 
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married state. It is not a case in which he was acquiescing in the disability 
and contentedly leading a married life until some incident arose, as in the case 
referred to by Str ROBERT PHILLIMORE which I quoted just now. This seems 
to me to be a case where throughout his married life the husband was com- 
plaining and showing himself dissatisfied with the state of affairs which existed. 

Has he disentitled himself as a result of his conduct ? There, again, although 
there has been considerable delay before he started this petition one has to look 
as a whole at the explanation he gave with regard to that. It must be remem- 
bered he was a poor man earning something in the neighbourhood of £3 a week. 
He knew, according to his own evidence, that this remedy was open to him, 
but when he was asked why he had not brought these proceedings before he 
said that, in the first place, divorce proceedings did not appeal to him. He was 
asked about nullity proceedings, and replied : 

I have not finished answering your question. In the second place it had taken 

me that time since I left my wife to save it. I have paid £145, and there are other 
expenses. (Q.)—When did you decide that you were going to bring divorce pro- 
ceedings ?_ (A.)—I decided some time ago. (Q.)—Can you tell us when? (A.)— 
Not actually I cannot. (Q.)—What year? (A.)—I realised three or four years ago 
that when I retire from the office in a few years time I shall not be in a position to keep 
my wife and myself. (Q.)—Is that the reason why you brought these proceedings ? 
(A.)—That is one of the reasons. (Q.)—You do not wish to keep your wife any more ? 
(A.)—I have no wish to keep her. 
Later he referred to the fact that there was another woman whose acquain- 
tance he had made in 1936, which the learned judge thought had contributed 
to the break up of his life with the respondent. She had died before his petition 
was put on the file and so she had receded from the picture. I think it only 
right to refer to that passage in the judge’s judgment where he refers to this 
woman. The judge said: 


In 1936, apparently, he had got to know some widow who lived nearby, and I have 
little doubt in my mind that he became attracted to this woman, and it wes this 
attraction for this woman which undermined their married life in 1936. 


With regard to that, I would only observe that really the married life had been 
undermined long before that by the unfortunate attitude of the wife. I 
cannot see anything to his detriment in the fact that he may have found 
attractions elsewhere. It is not suggested that those attractions took the 
form of sexual intercourse, and it seems to me inaccurate to attribute to this 
woman the undermining of the married life. The husband had to save money. 
He said in evidence that he was unaware of the facilities available to poor persons 
until during the war years, and his income on his own showing was such that he 
might, at any rate at one time, have been disentitled to assistance from 
the Poor Persons Department. I can find nothing in his conduct after 1937 
which amounted either to an approbation of the marriage or any indication 
of insincerity on his part in commencing these proceedings. 

For these reasons I think that this appeal succeeds and that the husband is 
entitled to a decree of nullity. I need hardly add that I accept entirely all the 
judge’s findings of fact. The only point on which I differ from him is as to the 
inferences to be drawn from those facts. I find myself unable to draw the 
inference, notwithstanding the long period which has elapsed since the 
marriage, that this man by his conduct has approbated this marriage or that 
there was anything insincere in his approach to the court in seeking this remedy. 


BUCKNILL, L.J.: I agree that the appeal should be allowed for the 
reasons given by my Lord. As we are differing from the learned judge I will 
add a few words. I think it is material to note that when the husband left 
the wife after the interview with the probation officer he allowed her 27s. 0d. a 
week and left her the furniture and the house, although he was only earning 
some £3 a week. In the following year, 1937, he returned for three nights 
and again tried to consummate the marriage, but with complete failure. The 
difficulty of saving £145 for a man with these small means must account largely 
for the delay. As regards the reason which the judge has given for his decision, 
hie dismissed the petition on the ground that the husband has approbated the 
marriage. He appears also, however, to have considered that the real reason 
for the petition was to get rid of the busband’s financial liability to his wife. 
With great respect, if that were a reason for the petition, it would seem to me 
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quite a proper one. Here was a man who was about to retire on a pension and 
have his income substantially reduced. He was paying money to a woman 
with whom he had lived for many years, but from whom he had been unable 
to get either children or the ordinary satisfaction of a husband. The fact 
that by getting his marriage annulled he would reduce his liability seems to me 
to be a good reason for obtaining such annulment. The cases on insincerity 
indicate that the motive which constitutes the proof of insincerity must be 
an improper one. As LORD SELBORNE, L.C., says in his judgment in G. v. 
M. (1) (10 App. Cas. 188) : 


Can anybody say that those are motives of a fraudulent character, of a dishonest 
character, of a character from which there is some moral estoppel, unless there is a 


oo 


legal estoppel by some positive rule of law to prevent her from acting upon them, 
and getting the truth declared that she is not this man’s wife if in truth she is not ? 


As Sir JoHN HANNEN, P., pointed out in M., otherwise D. v. D. (4) (10 P.D. 80) : 

I can see nothing reprehensible in this motive influencing her, if, in fact, it did 
influence her, to bring this suit. This would only shew an additional reason for her 
really desiring to get rid of the mockery of a marriage at present subsisting, and would 
tend to establish the sincerity, not the insincerity, of these proceedings. 

So far as the learned judge has based his judgment on the conclusion that the 
husband was actuated by some improper motive in bringing this petition, I 
think that ground failed. 

As regard the second argument, that the husband had approbated the marriage, 
as I read the judgment of Lorp SELBORNE, to justify the application of the 
doctrine of approbation there must be a foundation of substantial justice 
dependant on the acts and conduct of the party sought to be barred. It seems 
to me that the learned judge has overlooked the weight which must be put 
on the other side of the scale. He has omitted to bear in mind that during all 
these years the husband maintained the wife, provided a home for her, gave 
her his company, and made her an allowance after he left her. She has given 
him nothing more than that which any wife gives so far as domestic service 
is concerned. If circumstances of that kind are sufficient to defeat a decree 
on the ground of approbation, it seems to me that every petition based on a 
charge of nullity would be defeated if there had been any substantial delay, 
because those facts must exist in every such case. Yet, as Sir JOHN HANNEN 
says in M., otherwise D. v. D. (4) (ibid., 77): “‘delay .. . has never by itself 
been held to be a bar to a suit of this kind.” Similar words are used by Lorp 
SELBORNE in G. v. M. (1). 

There is one other point about which I should like to say a word, and that is 
whether this is a question of discretion. I appreciate the great reluctance 
that this court has in interfering with the exercise of discretion by the trial 
judge, and it does seem to me that this case has got what I may call a discre- 
tionary aspect. In so far as it is a matter of discretion, I think the judge— 
and, I speak with great respect of his vast experience in these cases—has mis- 
applied the rule laid down by Lorp SELBoRNE and there has been no 
approbation by the husband. 


COHEN, L.J. : I agree. I desire to reserve the question whether, if the 
sole reason for a petition were the desire to get rid of a financial liability, that 
would be a ground on which a judge might in his discretion refuse to grant a 
decrev, notwithstanding that the husband, was prima facie entitled to one. 
I am satisfied for the reasons given by my Brethren that that was not the sole 
reason for this petition. On the contrary, I am satisfied as to the husband’s 
sincerity, and that financial considerations, if a reason at all, formed, only one 
of the reasons, and not the main reason, for the presentation of the petition. 

Appeal allowed. Wife to recover her costs, limited to the amounts ordered as 

ity in this court and below. yee 
eBolioitors : Gustavus Thompson & Sons, agents for Hiller, Naish & Co., 
Bath (for the husband) ; Arthur Taylor & Co., agents for Titley, Long & Co., 


Bath (for the wife). [Reported by C. N. BEATTIE, Esq., Barrister-at-Law.] 
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WITHERS (H.M. INSPECTOR OF TAXES) v. NETHERSOLE. 


[House or Lorps (Viscount Simon, Lord Porter, Lord Uthwatt, Lord du 
Pareq and Lord Oaksey ), January 19, 20, 22, 23, February 27, 1948.] 

Income Tax—‘t Annual profits or gains ”__Copyright—Assignment—Lump sum 
consideration—Income Tax Act, 1918 (c. 40), sched. D, Case VI, 

In 1897 the taxpayer obtained from an author the exclusive right to 
dramatise one of his novels, to produce the play to be so written, and 
to dispose of her rights in respect of it. In 1914 it was agreed that the 
entire control of the film rights in both the novel and the play should 
be in the hands of the author of the novel and that one-third of the gross 
amount of all sums received by him for the film rights should be paid 
to the taxpayer. In 1939 an agreement was made between the personal 
representative of the author of the novel and a film company under which 
the personal representative assigned to the company for a period of 10 
years from Jan. 27, 1940, “the sole and exclusive motion picture rights 
throughout the world” in and to and in connection with the novel and 
the play with the exclusive right to adapt and change this material, to 
reproduce by cinematograph both pictorially and audibly, to exhibit by 
television, to interpolate other dialogue, to make records, etc. The 
consideration for this agreement was £8,000 and one-third of this, wz., 
£2,666 was paid to the taxpayer. The Spccial Commissioners of Income 
Tax found that, at the material time, the taxpayer was not carrying on 
the profession of dramatist, and they rejected a claim that the sum in 
question was ‘“‘ annual profits or gains’ of her profession and assessable 
under Case II of sched. D. to the Income Tax Act, 1918. They, however, 
decided that the sum was of a revenue nature, being paid to her and 


received by her on account of royalties, and that such royalties, being J) 


income, were liable to assessment under Case VI of sched. D :— 

HELD: (i) the decision of the commissioners that the amount received 
by the taxpayer was of a revenue nature was not a decision of pure fact, 
but raised a question of law which could be reviewed by an appellate 
tribunal. 

(ii) the transaction was a sale of property with a limited life by a 
person who was not engaged in the trade or profession of dealing in 
such property, and for income tax purposes the proceeds of such a sale 
were in the nature of capital and not of revenue and were, therefore, not 
taxable. 

Decision of Court of Appeal ({[1946] 1 All E.R. 711), affirmed. 


[As To ANNUAL PrRoFiTs or Gartns LIABLE TO ASSESSMENT UNDER SCHED. D, 
Casr VI, see HALSBURY, Hailsham Edn., Vol. 17, pp. 202-207, paras. 419-423; 
and For CasEs, see DIGEST, Vol. 28, pp. 81, 82, Nos. 451-462.] 


Cases referred to : 
(1) Beare v. Carter, [1940] 2 K.B. 187; 109 L.J.K.B. 701; 163 L.T. 269; 23 Tax 
Cas. 353; 2nd Digest Supp. 
(2) Bomford v. Osborne, [1941] 2 All E.R. 426; [1942] A.C. 14; 110 L.J.K.B. 462; 
165 L.T. 205; 23 Tax Cas. 642; 2nd Digest Supp. ; 
(3) Bavenan peenirs pial ea v. Bruce, [1915] A.C. 433; 84 L.J.K.B. 417; 
Bela. Ole: ax Cas. 399, H.L.; revsg., same LA.; 28 
CV acaeeere) revsg., [1914] 2 K.B. 891, C.A.; 28 
(4) Constantinesco v. R., (1926-7), 11 Tax Cas. 730; 28 Digest 19, 97. 
: rales “ wtb ier nas L.T. 337; 14 Tax Cas. 769; Digest Supp. 
esoutter Bros., Lid. v. Hanger & Co., Ltd. tificr 1m 
HeaGiawAlt sen cee ole ati d. and Artificial Limb Makers, Ltd., 
(7) Inland Revenue Comrs. v. British Salmson Aero Engines, Ltd., British Salmson 
Aero Engines, Lid. v. Inland Revenue Comvrs., [1938] 3 All E.R. 283; [1938] 
2 K.B. 482; 107 L.J.K.B. 648 ; 159 L.T. 147; 22 Tax.Cas. 29; Digest Supp. 
APPEAL by the Crown from an order of the Court of Appeal (LonD GREENE 
M.R., SOMERVELL and CoHEN, L.JJ.), dated Mar, 29, 1946, and reported 
[1946] 1 All E.R. 711, allowing an appeal by the taxpayer from an order of 
MACNAGHTEN, J., dated Nov. 15, 1945, affirming a decision of the Special 
Commissioners of Income Tax that the taxpayer was assessable to income tax 
under Case VI of sched. D to the Income Tax Act, 1918, in respect of her 
share in the proceeds of the assignment of the exclusive motion picture 


K 
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rights in the novel and the play. The appeal was dismissed. The facts 
appear in the opinion of Viscount Srmon. 

The Solicitor General (Sir Frank Soskice, K.C.) and Reginald P. Hills for 
the Crown. 

Heyworth Talbot and Desmond C. Miller for the taxpayer. 


The House took time for consideration. 


Feb. 27. VISCOUNT SIMON: My Lords, this is an appeal by the 
Crown from an order of the Court of Appeal (LoRD GREENE, M.R., SomMERVELL 
and CoHEN, L.JJ.) allowing an appeal by the taxpayer from an order of the 
King’s Bench Division (MacnacuTeEn, J.) whereby an appeal by the taxpayer 
on a Case stated by the Commissioners for the Special Purposes of the Income 
Tax Acts was dismissed and the decision of the commissioners was affirmed. 

The material facts to be gathered from the Case Stated and the documents 
annexed to it may be summarised as follows. In 1897 the taxpayer obtained 
from the late Mr. Rudyard Kipling the exclusive right to dramatise his novel, 
“The Light that Failed,” to produce the play to be so written, and to disposo 
of all her rights in respect of it. The play was duly written and produced and 
it is common ground that the taxpayer has at all times been entitled to the 
copyright in the play. In 1914 the question of a film version arose and, 
inasmuch as a grant of film rights would concern both Mr. Kipling, as owner 
of the copyright in the novel, and the taxpayer, as owner of the copyright 
in the play, it was agreed between Mr. Kipling and the taxpayer that the entire 
control of the film rights in both the novel and the play should be in Mr. 
Kipling’s hands and that one-third of the gross amount of all sums received 
by Mr. Kipling for the film rights should be paid, as and when he received 
them, to the taxpayer. From 1916 onwards the film rights were granted by 
Mr. Kipling, and later by his legal personal representative, to various film- 
producing companies and one-third of the sums received from time to time 
was duly paid over to the taxpayer. The transaction, however, with which 
this appeal is immediately concerned is the following. On June 27, 1939, an 
agreement was made between Mrs. Caroline Kipling, the widow and legal 
personal representative of the late Mr. Kipling (in the agreement called “* the 
seller’), and Paramount Pictures Incorporated (in the agreement called “ the 
purchaser’) under which the seller “ grants and assigns ” to the purchaser 
for a period of 10 years from Jan. 27, 1940, ‘‘ the sole and exclusive motion 
picture rights throughout the world” in and to and in connection with the 
novel and the play together with the exclusive right to adapt and change this 
material, to reproduce by cinematograph both pictorially and audibly, to 
exhibit by television, to interpolate other dialogue, to make records, etc.— 
rights some of which, as the MASTER oF THE RoL.s pointed out ([1946] 
1 All E.R. 714, 715), went beyond what a transfer of motion picture 
rights necessarily involved. The consideration under the agreement was £8,000, 
and one-third of this, viz., £2,666, was paid to the taxpayer and was the amount 
which the Crown claimed was assessable against her to income tax. The claim 
was primarily based on the view that the taxpayer was at the material time 
carrying on the profession of a dramatist and that the sum in question was 
annual profits and gains of her profession and thus assessable under Case II 
of sched. D. This contention failed, as the Special Commissioners decided that 
the taxpayer had given up the profession many years before. The Crown, 
therefore, fell back on its alternative claim, under Case VI of sched. D, that 
the amount was “ annual profits or gains not falling under any of the foregoing 
Cases, and not charged by virtue of any other sohedule. Subject to the Case 
Stated, the Special Commissioners decided this issue in favour of the Crown, 
and the first matter to be considered, is whether this finding is a finding of pure 
fact, such as cannot be reviewed by an appellate tribunal. ; 

The Special Case, after setting out the material facts which I have summarised, 
recorded that the Special Commissioners reserved judgment and later issued 
their decision on the alternative claim as follows : 


Ay ive i spect of these rights under 
'e hold... (2) That the sums received by her in respect | 

ae Beta the ee cdhiaet were of a revenue nature, being paid to her and aptalale 
by her on account of royalties; (3) That on the authority of the judgment o 
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MAcNAGHTEN, J., in Beare (Inspector of Taxes) v. Carter (1), such royalties, 
being income, are liable to assessment under Case VI of sched. D. 

The Crown contended that the Special Commissioners’ decision “ that the 
sums received by the taxpayer were of a revenue nature ’’ was itself a finding 
of fact which could not be disturbed on appeal, but I agree with the MASTER 
or THe Rotts that this is not so. As I said in Bomford v. Osborne (2) ({1941] 


2 All E.R. 430) : 

No doubt there are many cases in which commissioners, having had proved or 

admitted before them a series of facts, may deduce therefrom further conclusions which 
are themselves conclusions of pure fact. In such cases, however, the determination 
in point of law is that the facts proved or admitted provide evidence to support the 
commissioners’ conclusions. 
Lorp SumNER’s speech in Usher's Wiltshire Brewery, Lid. v. Bruce (3) ({1915] 
A.C. 466) contains an observation to a similar effect. But here it is plain 
that the extract from the Special Commissioners’ decision which I have quoted 
is not a decision of pure fact but raises a question of law in support of which 
a previous decision is cited. The question of law is whether the facts set out 
in the Case and the documents annexed to it establish that the amount paid 
to the taxpayer under the agreement of June 27, 1939, is ‘‘ annual profits or 
gains” falling under Case VI of sched. D. If the taxpayer had been carrying 
on a profession or vocation at the relevant time and the agreement of June 
27, 1939, had been entered into in the course of it, the figure of £2,666 would 
come into the calculation of her annual profits or gains under Case II, not, 
indeed, as the actual sum to be taxed, but as a figure entering into the 
computation of the amount to be charged, subject to the deductions 
inferentially authorised by r. 3 of the Rules applicable to Cases I and II. 
But when the application of Case II is negatived, can the amount received 
in the circumstances above set out be caught under Case VI ? 

The House has had an interesting and sustained argument from the Crown ~ 
in the course of which much has been said about the taxpayer’s “ exploitation ” 
(in the inoffensive sense) of her copyright and about the amount being paid 
in respect of the ‘‘ user ” of the copyright. While various phrases and illustrations 
are naturally employed in developing an argument about the alleged application 
of the words of the Income Tax Acts to a particular transaction, it is, 
nevertheless, necessary to have primary regard to the statutory words them- 
selves and to their proper judicial construction. Every part of sched. D is 
concerned with ‘‘ annual profits or gains,’ and while there is not express 
mention of capital assets there is more than one mention of tax “in respect 
of income,” and no one can dispute that there is implied a contrast, frequently 
referred to in past decisions, between receipts of a revenue nature and receipts 
of a capital nature. Much emphasis was laid by the Crown on r. 19 (2) of the 
General Rules, which begins: ‘‘ Where any royalty, or other sum is paid in 
respect of a user of a patent . . . ” but the SotrcrroR-GENERAL did not dispute 
the MASTER OF THE ROLLS’ proposition (which is plainly correct) that “*‘ other 
sum ’”’ in the phrase quoted means other sum which is of a revenue nature 
and does not include a capital sum. Rule 19 (2), however, deals only with 
patents. In this case we are concerned not, with patents, but with copyright. 
Copyright is a species of incorporeal property. The Copyright Act, 1911 
which is a consolidating Act repealing earlier Acts, makes it perfectly clear 
that the ownership of copyright can be transferred by assignment either wholly 
or partially and “either for the whole term of the copyright or for any part 
thereof” (s. 5 (2) ). So far as the property is assigned, the assignee becomes 
the owner instead of the assignor. The Act (ibid.) also provides that, in 
contrast with an assignment of copyright, the owner may grant a licence 
which, though it permits the licensee to use the copyrighted matter within 
the limits of the licence without breach of copyright, does not involve any 
change of ownership in the copyright at all. It appears to me that the 
argument for the Crown does not sufficiently allow for this distinction. It is 
not disputed that the present case is a case of assignment. The taxpayer 
under the relevant agreement, made a partial assignment of her copyright 
and ceased to be the owner of the portion assigned, receiving a sum of money 
” wae pen ine ay: to a sale of property by a person who is not engaged 

or profession of dealing in such property, and the proceeds of such 
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a sale are, for income tax purposes, a sum in the nature of untaxable capital] 
and not in the nature of taxable revenue. 

The Sorictror-GENERAL Yeferred to a number of reported cases, the first of 
which is Constantinesco v. Regem (4). That was a petition of right in which 
the suppliant, who owned patents for an invention used by the Crown under 
s. 29 of the Patents and Designs Act, 1907, in the making of some 27,000 gears, 
and to whom an award was made by the Royal Commission on Awards to 
Inventors, with the approval of the Treasury, of £70,000, claimed that the 
amount was a capital receipt not subject to deduction for income tax. 
Rowtatt, J., and, on appeal, the Court of Appeal and the House of Lords 
all in turn held that the claim failed on the ground that the sum awarded was 
in substance a total of royalties calculated with reference to the extent of 
past user. All the courts emphasised that the suppliant had not parted with 
his patents at all, but was a licensor, albeit a compulsory one. The contrast 
between the Constantinesco decision (4) and the present case, in which there 
was an actual assignment of property in the copyright, is obvious. The next 
case is Mills v. Jones (5), which also went through all the courts, and arose 
out of the Crown’s compulsory user of a patent in connection with the/ making 
of a definite number of bombs. An award, of £37,000 was in respect of “ all 
user past present and future.” The cammissioners found that future user 
could be disregarded as negligible. The case was, therefore, governed by the 
Constantinesco decision (4). In Desoutter Bros., Ltd. v. J. E. Hanger & Co., 
Ltd. (6), MacKinnon, J., had before him the reverse case of a payment of 
a lump sum of £3,000 paid in advance in consideration of a five-year licence 
for the use of a patent. The sum had no reference to any particular contem- 
plated production under the licence. It might have been large or small or there 
might have been none at all. The learned judge quoted with approval 
Rowtatt, J.’s observation in the Constantinesco case (4) (11 Tax Cas. 740) 
as follows ({1936] 1 All E.R. 536): ‘‘ I have not the least doubt that you may 
pay a lump capital sum in lieu of royalty, or to capitalise what is really a 
royalty ... for the use of a patent.” The MAsTER OF THE ROLLs in the 
present case ([1946] 1 All E.R. 716) points out that Desoutter’s case (6) was 
not the case of an estimated sum to represent royalties before the patent 
had been used—it was a sum in gross having no reference to user, but was 
paid merely to acquire the right to use as much or as little as the licensee might 
desire. 

In all these cases what was granted was a licence to use the patent—not 
necessarily an exclusive licence at all, and, moreover, the owner of the patent 
remained owner throughout, whereas in the present case the taxpayer actually 
transferred the ownership of her copyright to a new owner for the time being. 
Neither does Inland Revenue Comrs. v. British Salmson Aero Engines, Ltd. (7) 
assist the Crown’s argument. There the company acquired a sole licence to 
manufacture and sell in the British Commonwealth a type of aeroplane engine 
and, the consideration was the sum of £25,000, and, in addition, sums of £2,500 
payable “as royalty ”’ during each year of the currency of the licence. The 
Special Commissioners were upheld by the Court of Appeal in deciding that 
the sum of £25,000 was a capital payment, but that the ten further payments 
of £2,500 were royalties or other sums paid in respect of the user of a patent. 
The judgment of Lorp GREENE, M.R., in the present case seems to me to 
summarise very accurately the effect of the earlier decisions, and, I would, 
in particular, adopt his observation ({1946] 1 All E.R. 716) : 

. a lump sum payment received for the grant of a patent licence for a term of 

years may be a capital and not a revenue receipt : whether or not it is so, must depend 
on any particular facts which, in the particular case, may throw light on its real 
character, including, of course, the terms of the agreement under which the licence 
is granted. 
The previous decisions cited by the Crown do not really assist its argument. 
Here we have the sale and transfer outright of an item of property which 
previously belonged to the taxpayer, not the licence to use it granted atk its 
unchanged, owner, and this does not give rise to annual profits aeaery iit ess 
the sale takes place in the course of carrying on a trade or profession. Saat 
that the appeal be dismissed. ‘The Crown will pay the taxpayer’s costs in this 
House as between solicitor and client. 
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LORD PORTER: My Lords, the sole question for your Lordships’ 
decision in this case is whether certain sums received by the taxpayer in respect 
of film rights are capital or income receipts, or, to put it more accurately, 
whether they are or are not annual profits or gains within the meaning of 
sched. D, Case VI. Originally the Crown put forward an alternative claim 
that the taxpayer was carrying on the profession or vocation of dramatic 
authorship at the material dates and that the receipts in question were the 
earnings of that profession or vocation. The Special Commissioners decided 
against this alternative contention, and that finding has been accepted by 
the revenue authorities who relied in all subsequent proceedings on the decision 
of the commissioners that the sums in question were of a revenue nature, 
being paid to and received by her on account of royalties. The fact that the 
Special Commissioners have held these sums to have been so paid and received, 
however, is not determinative of the question at issue. The agreements under 
which the payments were made are attached to the Case and their legal ettect 
can be ascertained. In my view, the sums were not received on account of 
royalties. They are assignments and not licences—they are in respect of a 
parting by the taxpayer of part of her capital assets, not a stipulation for 
royalties. 

In dealing with this matter, it has to be remembered that copyright occupies 
a position and character of its own, and the effect of any dealing with it must 
be judged, not merely on principles which may be applicable in other cases, 
but in the light of the terms of the Copyright Act, 1911. Whatever may be 
the result of granting rights partial in quantity or length of time in other cases, 
as to which I should desire to express no opinion, s. 5 of that Act permits the 
assignment of copyright either wholly or partially, either generally or subject 
to limitation of place, and either for the whole term or for any part thereof. 
Any such assignment is a parting with the whole rights, limited, it is true, 
to a particular place or places or for a particular period, but still to that extent 
a complete diverting of the property in the copyright from one owner to another. 
The Act itself in the same section marks the distinction between such an 
assignment of part of the copyright and an interest in the right by licence 
by enacting that the owner shall also be entitled to grant such an interest. 
Finally, it provides that in the case of a partial assignment the assignee shall 
be the owner of the right in the part assigned and the assignor of the right 
in that not assigned. It is true that this provision is qualified by the words 
“shall be treated for the purposes of this Act, as the owner of the copyright, and 
the provisions of this Act shall have effect accordingly,” but the right is still 
assigned, though the assignment is only partial, and the property must pass 
under it. I cannot accept the view that assignor or assignee can be owner for 
one purpose and not for another. To my mind, such a provision divests the 
owner of part of his property, not: merely of the use of it and, even if the 
argument put forward on the part of the Crown, that the distinction between 
capital and income is to be tested by asking whether the owner has parted 
with the property itself or merely with the use of it, be accepted, I should 
ae Ld rape of copyright it is possible to assign for a limited period 

» doing to part with the property itself. The owner in such a 
case is phd See i Spe din is selling part of the capital asset. For these 
reasons which are substantially those of the Court o ismi 
the appeal to your Lordships’ Wrouses gna gieg Ane dete Pe 


eget eA ae : ite! eee agree with the views which have 
s to the effect of th se § 

cc aan the Case Stated and do not propose to add 

By s. 5 (2) of the Copyright Act, 1911, the owner of th ight i 

work is entitled to assign wholly or partially the right ihe eee 
term of the copyright or for any part thereof. A partial assignment can onl 
mean an assignment of some of the rights included in the copyright. The effect 
of a partial assignment of copyright for a period less than the whole term is 
not to create any new right, but only to divide the existing right. In the 
result, there are two separate owners each with a distinct property. Neither 
holds under the other, Nothing new, except a position which may give rise 
to friction, has been created, The only requisite for an effective assignment 
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in such a case is that in a document, complying as to form with the require- 
ments of the Act, the transfer intended should be expressed to be made, the 
rights to be transferred and the period being stated with certainty. In this 
case the agreement of June 27, 1939, states with certainty the rights which 
are the subject-matter of the transaction. The intention to transfer that 
subject-matter for a definite period is apparent, and an assignment is expressed 
to be made. The circumstance that the document contains provisions which 
state independently some of the rights necessarily involved in the assignment 
or which add to or subtract from those rights—however relevant that circum- 
stance might be if the document were ambiguous as to its intended operation 
—<annot render it something other than an assignment. In my opinion, it 
is an assignment of the motion picture rights and is not a licence. The 
agreement dealt with motion picture rights all over the world. In the absence 
of evidence to the contrary I assume that the agreement had, as respects copy- 
right all over the world, the same effect as it had with regard to copyright 
subsisting by virtue of the Copyright Act, 1911. 

If I am right in the construction of the agreement the fate of this appeal 
as regards the sum paid under the agreement is, to my mind, obvious. The 
taxpayer has been found to be a person not engaged in any trade or business. 
The assessment is made under Case VI of sched. D on the footing that the 
consideration falls within the category ‘‘ annual profits and gains.’”’ The 
relevant fact is that an owner of an asset, entitled by law to divide it into 
two distinct assets, has done so by selling one of those assets for an agreed 
consideration payable in a lump sum. A sale, not in the way of trade, of an 
asset does not attract tax on the consideration. Whatever else comes within 
the ambit of annual profits and gains, the consideration received by the 
taxpayer does not. Nothing turns on the fact that the taxpayer was the 
authoress of the play. The previous dealings are irrelevant—they, indeed, 
could bear only on the question whether the taxpayer was engaged in a trade 
or business—and she has been found not to be so engaged. The fact that the 
asset sold has a value only when put to commercial use is irrelevant. The 
fact that the same commercial result as that produced by the assignment might 
equally well have been achieved by an appropriately worded licence is irrelevant. 
It is irrelevant that the consideration may be assumed to represent the value 
of the whole copyright so far as it relates to motion pictures for a period of 
years, but the consideration was paid, not in respect of the temporary use 
of another’s property, but for the purchase of property with a limited life. 
The taxpayer may have exploited her property, but she did so only by dividing 
it and selling part of it. It is unnecessary to consider separately the position 
of the sum received in 1937 in respect of an option to take up a renewal of 
the grant of film rights for 8 years or the sum received in 1939 as consideration 
for an extension of that option. Neither sum was assessable under Case VI 
of sched. D, for neither sum was paid or received except in relation to the 
grant of an option to purchase. In the view I take of the transaction, it is 
unnecessary to deal with the authorities to which reference is made in the 
judgment of the Court of Appeal, and, accordingly, I do not propose to do so. 
I would dismiss the appeal. 


LORD DU PARCQ: My Lords, I agree, and I am authorised by my 
noble and learned friend, LORD OAKSEY, who is unable to be present 
today, to say that, having read the opinions which have been delivered, he 


also agrees and has nothing to add. Jy. 
: Appeal dismissed with costs as between solicitor and client. 


Solicitors ; Solicitor of Inland Revenue (for the Crown) ; Layions (for the 


taxpayer). [Reported by C. St.J. NicHouson, Esq., Barrister-at-Law.] 


a res ee 
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MARENGO v. DAILY SKETCH AND SUNDAY GRAPHIC, LTD. 


[Hovusr or Lorps (Viscount Simon, Lord Porter, Lord Simonds, Lord 
Uthwatt, Lord du Parcq), January 12, 13, 15, 16, February 27, 1948. ] 


njunction—Form of order—Passing-off—Action against limited Fathi ed is? Sas 

pc deseetaas against CLaendetie by their servants workmen agents or otherwise, 
not against ‘‘ the defendants their staff servants and agents. * 

In an action for passing-off brought against a limited company vs 25, 
plaintiff was granted an injunction restraining “ the defendants their 
staff servants and agents’ from doing the prohibited acts :— 

Hetp: since it was only the defendants who were before the court, 
and, not their staff, servants and agents, the form of the order was open 
to objection as its language suggested that a direct order had been made 
against the staff, servants and agents, which was not the intention of the 
order. It was not necessary to refer to the staff, servants and agents at 
all, but it was desirable, as the defendants were a limited company 
and, could only act through others, that the injunction should take the form 
of restraining “‘ the defendants by their servants workmen agents or other- 
wise ’’ from committing the prohibited acts. 

[As to Form oF ORDER FOR AN INJUNCTION, see HALSBURY, Hailsham Edn., 
Vol. 18, p. 113, para. 164; and ror Casss, see DIGEST, Vol. 28, p. 512, Nos. 1164- 
1172]. 

Cases referred to: 

(1) Humphreys v. Roberts, (1828), 1 Seton’s Judgments & Orders, 7th ed., p. 590; 
28 Digest 512, 1166. 

(2) Hodson v. Coppard, (1860), 29 Beav. 4; sub nom., Hodgson v. Coppard, 30 L.J.Ch. 
20; 28 Digest 512, 1167. 

(3) Iveson v. Harris, (1802), 7 Ves. 251; 28 Digest 512, 1165. : 

(4) Seaward v. Paterson, [1897] 1 Ch. 545; 66 L.J.Ch. 267; 76 L.T. 215; 28 Digest 
512, 1171. 

APPEAL by the plaintiff from a decision of the Court of Appeal (LORD GREENE, 
M.R., Morton and, SoMERVELL, L.JJ.), dated May 17, 1946, reversing an order 
of Romer, J., dated July 30, 1945. 

The appellant, Kimon Evan Marengo, was a professional cartoonist who, 
“by 1944, had acquired a considerable reputation in England for his political 
cartoons which he always signed ‘‘ Kem.” The respondents, the owners and 
publishers of Tar Datty Sxetcu, published in three issues of their paper in 
1944 political cartoons which were not the work of the appellant, but bore a 
signature which, the appellant alleged, was substantially indistinguishable 
from his signature, ‘“‘ Kem.’ These cartoons were by Cyril Gwyn Price, a 
caricaturist of repute, whose work hitherto had been chiefly on sporting subjects 
and who had used the pseudonym of ‘“‘ Kim” since 1929. On the cartoons 
in question Price’s signature consisted of three letters of which the first was 
clearly “‘ K ” and the last was clearly ‘‘ m,” but the middle letter could be taken 
for an undotted ‘‘i”’ or an unlooped “‘e.” In an action for passing-off brought 
by the appellant against the defendants, he claimed an injunction to 
restrain the defendants from printing and publishing as and for his drawings 
drawings which were not produced by him and from passing-off any such 
drawings under or by reference to the name of “Kem” or any name only 
colourably differing therefrom. Romer, J., held that the signature was not 
“Kim,” because there was no dot over the middle letter, and that, when the 
signature was taken in conjunction with the character of the cartoons, confusion 
and deception would be inevitable, and granted the appellant an injunction 
against “‘the defendants their staff servants and agents.” The order of 
Romer, J., was reversed by the Court of Appeal, from whose decision the 
appellant now appealed to the House of Lords. Their Lordships, in their 
considered opinions, found that the signature on the impeached cartoons was 
capable of being read as ‘ Kem,” and, therefore, since there was reasonable 
possibility of misrepresentation, they allowed the appeal, with costs in the 
House and in the Court of Appeal, reversed the order of the Court of Appeal, 
and restored the order of Romer, J. The decision of the House on these matters 
does not call for report, but their Lordships allowed the appeal with a variation 
in the form of the order. At the conclusion of his opinion Lorp Utxwart, 
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with whom the other noble Lords (Viscount Smmon, Lorp Porter, LoRD 
SmronDs and Lorp pu Parcg) agreed, dealt with the form of the order as follows. 


Lloyd-Jacob, K.C., and Stuart Bevan for the appellant 
Slade, K.C., and Skone James for the anicie 


LORD UTHWATT : The injunction in this case was granted against “ the 
defendants their staff servants and agents.”” For many years it has been the 
practice in proceedings in which an injunction is sought to ask that the injunction 
should issue against the defendant, his servants, workmen and agents (see VAN 
HEYTHUYSEN’S Equity DRAFTSMAN, 1816 ed., p. 586), and for well over a 
century injunctions have gone in that form as a matter of course: see 
Humphreys v. Roberts (1). The inclusion of “staff”? is a novelty. That 
inclusion recalls the unsuccessful efforts made in 1860 (Hodson v. Coppard (2) ) 
to include “ tenants ” and in the early part of this century (according to the 
recollection of my noble and learned friend, Lorp Stmonps, and my own recol- 
lection) to include “‘ contractors.’’ The proposed inclusion was desired, as I 
understand it, in order that the staff as such should be restrained from com- 
mitting the acts prohibited to the defendants. That is obviously wrong. 

The reference to servants, workmen and agents in the common form has not 
the result that those persons are enjoined, for, as LoRD ELDON, L.C., pointed 
out (7 Ves. 256) in Iveson v. Harris (3), it was not competent to the court : 

. . to hold a man bound by an injunction, who is not a party in the cause for 
the purpose of the cause. 


The reference to servants, workmen, and agents in the common form is nothing 
other than a warning against wrongdoing to those persons who may hy reason 
of their situation be thought easily to fall into the error of implicating themselves 
in a breach of the injunction by the defendant. There its operation, in my 
opinion, ends. If they knowingly assist the defendant in a breach by him 
of the injunction, they may be committed for contempt of court, not because 
they have broken the injunction—they have not done so—but because they have 
so conducted themselves as to obstruct the course of justice in assisting a breach 
and tried to set process of the court at naught. In that respect they stand in 
no different position from a complete stranger who knowingly sets out to assist 
the defendant in committing a breach. The position of a stranger who assists 
a defendant in committing a breach of an injunction was dealt with by NortH, A 
and the Court of Appeal in Seaward v. Paterson (4) and need not be elaborated. 
I would, however, observe that Nortu, J., had in that case to consider whether 
one Sheppard should not also be committed for contempt. Without pausing 
to decide whether Sheppard was or was not a servant of the person enjoined— 
he said that was immaterial—Norrtu, J., ordered his committal on the ground 
that he had knowingly assisted in a breach of the injunction by the defendant. 
It is unfortunate that the order as made (see SETON’Ss JUDGMENTS AND ORDERS, 
7th ed., Vol. I, p. 430) took the form that he was committed for breaking the 
injunction. 

In my view, the common form is open to objection, for as a matter of language 
it suggests that a direct order has been made against servants, workmen and 
agents. That, as I have said, is not the intention of the order. The substance 
of the matter is that the defendant is to be enjoined whatever method he may 
use in committing the prohibited acts. It is not, indeed, necessary to refer 
to servants, workmen and agents at all, but it may be desirable to mark the 
amplitude of the order by including in it some reference to them. I suggest 
(my suggestion is, perhaps, a one-sided compromise with tradition) that the 
judges might well consider whether injunctions should not assume the form of 
restraining ‘‘ the defendants by themselves their servants workmen and agents 
or otherwise ” from committing the prohibited acts. In the present case the 
defendants are a limited company and can act only through others. I invite 
your Lordships, therefore, to consider whether the injunction here should not 
take the form of restraining the ‘‘ defendants by their servants workmen agents 
or otherwise ” from commission of the acts to be enjoined. 

Appeal allowed with costs. Order varied as above. 

Solicitors : Lucien Fior (for the appellant) ; Theodore Goddard & Co. (for the 
[Reported by C. St.J. NICHOLSON, Esq., Barrister-at-Law.] 


respondents.). 
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BISHOPSGATE MOTOR FINANCE CORPORATION LTD. ». 
TRANSPORT BRAKES LTD. 


Kine’s Benon Division (Humphreys, J.), February 16, 25, 1948. ] 
oy of goods—Market overt—Private sale—Goods offered by auction Sed epee 
market—Subsequent private sale in same market—Sale of Goods Act, 

Gal) emcoCL)s ; 

A tet a ase on hire-purchase to B who put it up for auction at a 
public market where for 8 years motor-cars had been sold by public 
auction to members of the public. The bidding did not reach the reserve 
price and the motor-car was withdrawn, but, in the course of the same 
market, B sold it privately to C, who had been present at the auction, 
but had made no bid, and who bought it in good faith and without know- 
ledge of any defect in B’s title. C subsequently sold the car to D. In an 
action by A against D for the return of the car or damages — 

Hep: the car was sold to C “‘ in market overt, according to the usage of 
the market,”’ within the Sale of Goods Act, 1893, s. 22 (1), and D had, there- 
fore, derived a good title from him, with the result that A could not recover. 

[As To SaLE oF Goops In MarRKeET Overt, see HALSBURY, Hailsham Edn., Vol. 
29, pp. 107, 108, para. 130; and ror Casxs, see DIGEST, Vol. 33, pp. 560-563, Nos. 
428-487] 

Cases referred to : 
(1) Crane v. London Dock Co., (1864), 5 B. & S. 313; 4 New Rep. 94; 33 L.J.Q.B. 
224; 10 L.T. 372; 28 J.P. 565; 10 Jur. N.S. 984; 12 W.R. 745; 33 Digest 
561, 444. 
(2) Market-Overt Case, (1596), 5 Co. Rep. 83b; 77 E.R. 180; sub nom., Worcester’s 
(Bp.) Case, Moore, K.B. 360; sub nom., Palmer v. Wolley, Cro. Eliz. 454; 
sub nom., Anon., Poph. 84; 1 And. 344; 33 Digest 561, 458 

Action for the return of a car or for damages for its detention. 

The plaintiffs were the owners of a motor-car which they let under a hire-pur- 
chase agreement to a person who sold it in a public market to the third party who 
subsequently sold it to the defendants. The court held that the plaintiffs could 
not recover, the property having passed by sale in market overt to the third 
party and through him to the defendants. The facts appear in the judgment. 


Gallop, K.C., and I. H. Jacob for the plaintiffs. 
Skelhorn for the defendants. 
Bernard Lewis for the third party. Cur. adv. vult. 


Feb. 25. HUMPHREYS, J., read the following judgment. This case raises a 
point of law regarding the sale and purchase of goods in market overt, which is not, 
I think, covered by authority. The plaintiffs let on hire-purchase a motor-car 
to one, Bronstein, the car remaining their property. Bronstein wrongfully 
sold that car to the third party, Bourgein, who trades as the Winsor Garage, 
West Malling, Kent. The third party bought in good faith and without notice 
of any defect or want of title on the part of Bronstein. The third party sold 
the car to the defendants, Transport Brakes, Ltd. The plaintiffs sue the defend- 
ants for the return of the car, or damages. The defendants bring in Winsor Garage 
as third party and contend, as does Winsor Garage, that the purchase by the 
latter of the car on Oct. 29, 1946, was in market overt and that they thereby 
acquired a good title to the car by virtue of s. 22 of the Sale of Goods Act, 1893, 
which provides : 

(1) Where goods are sold in market overt, according to the usage of the market, 
the buyer acquires a good title to the goods, provided he Juys them in good faith and 
without notice of any defect or want of title on the part of the seller. 

The sole question is whether that sale was, in the circumstances, a sale in market 
overt according to the usage of the market so as to give a good title to Winsor 
Garage as against the true owners, the plaintiffs. 

The sale took place at Maidstone in the general market. The market was 
established by a charter of Queen Elizabeth and continued by a charter of 
1747. The Maidstone Markets Act, 1824, made certain alterations not material 
for the purpose of this judgment, and, finally, by para. 3 (1) of the Maidstone 
Order, 1933, confirmed by the Ministry of Health Provisional Orders Confirmation 
(Maidstone and Stockton-on-Tees) Act, 1933, it was enacted : 


Notwithstanding anything in the local Act [that is the Act of 1824] the council may 
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hold a corn market on Thursday in every week and a cattle and general market (for 
all goods and merchandise other than ite and merchandise ivulali are ~auarat to 
the corn market) on Tuesday in every week. 

The corn market is no longer held, but the general market has continued regularly 
to be held every Tuesday. It was so held on Tuesday, Oct. 29, 1946, when 
Bronstein applied to a local firm of auctioneers, Messrs. Walter Forknall, to 
include this car in their auction sale, which was held in the market at about 
11.45 on that day. The auctioneer, Mr. Forknall, gave evidence that he put up 
the car for sale in its turn, that the reserve price was not reached, that later 
in the morning Bronstein asked him to put the car up again with a lower reserve 
price, and that he did so, but the new reserve was not reached and the car was 
withdrawn from sale accordingly. Mr. Forknall paid to the corporation the toll 
of ls. payable on every vehicle put up for sale. That sum he received from 
Bronstein. He said that auctions of motor-cars had been regularly held every 
Tuesday in the market for at least eight years to his knowledge. There was no 
custom or usage, to his knowledge, fur dealers or owners of motor-cars to sell 
or offer cars for sale at the market except for sale by auction through his firm or 
the firm of Messrs. Parker & Sons, auctioneers. He had no doubt that sales 
would, at times, take place privately of cars which had been withdrawn from 
auction, but he had nothing to do with such transactions. There was no practice 
in the market of motor-car dealers or owners selling direct to members of the 
public. Bourgein gave evidence that he was in the market-place while the 
auction of cars was proceeding, but did not bid. After the car in question had 
been withdrawn, he was looking at it and was approached by Bronstein, who 
offered it to him at a price. After a little negotiation he bought and paid for the 
car and took delivery of it at about 2.30 p.m. The only other material evidence 
was to the effect that all sorts of chattels are sold on Tuesdays in the market 
direct from owners or dealers to members of the public as well as by auction, 
including livestock, agricultural implements, household goods and furniture. 

There is, therefore, no doubt that the sale in question took place in a public 
market. It can, I think, hardly be disputed that the sale and purchase of the 
car in question, if it had been effected by auction, would have been a sale in 
market overt according to the usage of the market. There would, in that event, 
have been present all the element of publicity and open dealing by persons of 
repute to whom recourse could be had if required. The only substantial point 
advanced by the plaintiffs, it seems to me, is that the sale between two private 
persons was not such a sale. On this aspect of the matter reference may be made 
to the judgment of BLackBurRNn, J., in Crane v. London Dock Co. (1) where he 
said (5 B. & 8. 319): 

Then comes the question which it is necessary to decide, namely, whether this was a 
sale in market overt. It is pretty clear that the privilege given by law to a sale in 
market overt, of binding property against the true owner, was originally given in con- 
sequence of its policy of encouraging markets and commerce—I agree with the plaintiff’s 
counsel so far. But I think that, for that purpose, the vendor must buy the goods 
under circumstances such as would induce him to think the sale a good sale in market 
overt ;—namely, he must buy a thing which is openly exposed in market overt under 
such circumstances that he might say to himself no person but the owner would dare 
to expose them for sale here, and therefore I have a right to assume that the shop- 
keeper has a right to sell them. I think this principle runs through all the cases, that 
the goods must be corporally present and exposed in the market. 

He then refers to what I think is the earliest case: The Case of Market Overt (2). 

On the whole, I think the defendants have established that the purchase of 
the car was in market overt. The third party bought in a long established public 
market where, to his knowledge, motor-cars had been publicly sold for years. 
He bought a car which had been so publicly offered for sale, he paid a fair price 
for the car, and there was nothing in the transaction calculated to arouse his 
suspicion. In my view, the mere fact that his purchase was not made through 
an auctioneer did not operate to remove the sale from the category of sales in 
market overt so as to prevent his acquiring a good title to the car. - The defen- 
dants, who derive their title from the third party, are entitled to judgment. 

Judgment for the defendants and third party with costs of both against the plaintiff. 

Solicitors : M. & H. Shanson (for the plaintiffs) ; Rider, Heaton, Meredith & 
Mills (for the defendant) ; Gilbert Houghton & Son (for the third party). 

[Reported by F. A. Amtns, Esq., Barrister-at-Law.]} 
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WRIGHT v. BENNETT AND ANOTHER. 


[Court or AppEaL (Scott, Somervell and Asquith, L.JJ.), February 12, 
1948. ; ; ; 
pobbeb sett Cat of documents supplied to counsel holding noting brief 
at trial—Same copies supplied to junior counsel on appeal—Refresher fees— 
Counsel holding noting brief—Shorthand note of proceedings taken—Un- 
necessary attendance of witness. Ae 
At the trial of an action the first defendant was represented by a junior 
counsel to conduct the case and another junior who held a noting brief 
which was delivered before the trial commenced. On the first day of the 
trial the parties agreed that a shorthand note should be taken. Copies 
of certain documents which would have been necessary for second counsel 
in the ordinary sense were provided, for the junior who held the noting 
brief. In the Court of Appeal the first defendant was represented by the 
same counsel who had conducted the case below, but had meanwhile taken 
silk. He was given a leading brief and counsel who had held a noting 
brief was engaged as his junior. Both counsel were provided with the same 
copies of documents which they had used at the trial, those documents 
being necessary for the purpose of the appeal. On taxation of the costs 
of the trial the taxing master disallowed the costs of the copies of the docu- 
ments provided for the junior who held a noting brief, but allowed him 
refresher fees and also allowed the costs of a professional expert witness 
for the second defendant who remained in court until the close of the 
plaintiff’s case on the thirteenth day when it was decided that his evidence 
was unnecessary and he was released. On taxation of the costs in the 


Court of Appeal the taxing master allowed, the costs of the copies of docu- * 


ments provided to junior counsel and his decision on this item and the other 
items hereinbefore mentioned was affirmed by the judge. On appeal :— 

HELD : (i) the costs of the documents had been incurred in respect of 
the proceedings below, and, therefore, could not be recovered in respect 
of the proceedings in the Court of Appeal, and the taxing master was 
wrong in allowing them. 

Masson Templier & Co. v. De Fries, ( [1910] 1 K.B. 535; 102 L.T. 155), 
applied. 

(ii) the noting brief was not a mere alternative to a shorthand note, and, 
therefore, the junior who held that brief was not redundant and was 
entitled to refresher fees. 

(iii) as there was no reason to suppose that the taxing master had not 
in mind the principle that costs or fees of witnesses unnecessarily kept in 
court should not be recoverable, his decision in respect of the costs of the 
expert witness should not be disturbed. 


[As To Costs or Corres oF DocuMENTS, see HALSBURY, Hailsham Edn., Vol. 26, 
ripge para. 192n; and ror CaszEs, see DIGEST, Practice, pp. 940-942, Nos. 4811- 
Cases referred to: 

(1) Masson Templier & Co. v. De Fries, [1910] 1 K.B. 535; 79 L.J.K.B. 392; 102 

L.T. 155; Digest, Practice 791, 3543. 

(2) Greaves v. Drysdale, [1936] 2 All E.R. 470; Digest Supp. 

APPEAL by the plaintiff from an order of DENNING, J., dated May 9, 1947, 
on a review of taxation. 

The taxing master, who was affirmed by the learned judge, had allowed 
costs in respect of (i) copies of documents supplied, on appeal, to junior counsel, 
the same copies having been prepared for and supplied to the same counsel 
at the trial when he only held a noting brief, the costs of the same being dis- 
allowed on taxation of the costs of the trial ; (ii) refresher fees to counsel when 
he held a noting brief at the trial whenea shorthand note of the proceedings 
was taken by agreement between the parties, and (ili) expenses of an expert 
witness who had remained in court until the close of the plaintiff’s case when it 
was decided that his evidence would be unnecessary and he was released. The 
decisions of the taxing master and the learned judge on (ii) and (iii) were upheld 
but were reversed on (i) on the ground that the costs had been incurred in respect 
of the proceedings below and not: in respect of the appeal. 


D 


C.A.] WRIGHT v. BENNETT (Somervert, L.J.) 411 


Salmon, K.0., and Dare for the plaintiff. 
Fletcher-Cooke for the first defendant. 
P. H. R. Bristow for the second defendant. 


SCOTT, L.J: I will ask Somervetn, L.J., to deliver the first judgment. 


ate ee L.J.: This appeal raises questions as to the costs of pro- 
eee which were originally taken by the plaintiff against two defendants. 
© case, in which fraud was alleged, went on for some 20 days before HILBERY, 
J., who dismissed the plaintiff's claim. He appealed, and his appeal was dis- 
missed with costs. On taxation of costs the plaintiff took four objections to 
the items in the defendants’ bills. Those objections came, first, before the master, 
and, then, before DENNING, J., and it is from his judgment that the plaintiff 
now appeals on three points. 

At the trial of the action the first defendant was represented by a junior 
counsel, who appeared with a counsel who had what is called a brief to take a note. 
Such briefs are recognised, but they do not carry the normal two-thirds fee. 
The counsel who had the noting brief was supplied by the solicitors with a 
number of documents, correspondence, etc., and the costs of those documents 
were included in the bill submitted by the solicitors in respect of the proceedings 
at the trial. No one disputes that those were proper documents for a second 
counsel to have if he were a second counsel in the ordinary sense, either in the 
court below, or, in the event of an appeal, in this court, but it was objected 
by the plaintiff, and his objection was upheld by the master, that counsel who 
has a noting brief is not entitled to copies of documents other than the pleadings. 
- Against that decision there was no appeal and so I will say nothing about it. 
We must proceed on the basis of that ruling. 

By the time the case went to appeal, counsel who had conducted the case in 
the court below was a King’s Counsel, and counsel who had a noting brief 
had an ordinary junior brief and was entitled to—and could not, indeed, 
have carried out his duties without—a full copy of the documents. He 
was actully given in the Court of Appeal the documents which he had been 
given in the court below when he merely had a brief to take a note. The first 
defendant’s solicitor then sought to charge in the bill of costs in respect of the 
appeal these items which had been disallowed as costs of the proceedings below. 
The only point we have to consider was formulated by counsel for the plaintiff 
in this way. He submitted that in no event can these costs be recoverable 
in the Court of Appeal because disbursement of costs can only be charged if 
actually made or incurred in respect of proceedings to which the order in question 
applies. He relied on Masson Templier v. De Fries, (1). To understand that 
case I think it necessary to go in a little detail into the facts. It started with 
interpleader proceedings in the county court with regard to the title of goods 
taken in execution. The claimant succeeded, and the county court judge gave 
to the judgment creditors leave to appeal to the Divisional Court on the con- 
dition that, if successful, they should not ask for the costs of the appeal. Certain 
copies of documents were necessary for the use of counsel and the judges on 
the appeal and were provided by the judgment creditors. The Divisional 
Court dismissed the appeal. The judgment creditors then obtained from the 
Court of Appeal leave to appeal from the decision of the Divisional Court, 
and did so appeal. As in the present case copies of documents which had been 
used, below were necessary and were used for the purposes of the appeal. The 
appeal was successful and the claimant was ordered to pay to the judgment 
creditors the costs ‘‘ of and incident to the appeal.’’ The bill of costs delivered 
by the judgment creditors included an item in respect of copies of documents, 
the costs of copying which had been incurred in respect of the proceedings 
in the Divisional Court. The master disallowed that item and it was held 
by this court that it was rightly disallowed as not representing costs incurred 
for the purpose of the appeal to the Court of Appeal. This court might have 
said that, if that item were allowed, the judgment creditors, in effect, would 
be evading the condition which they had accepted in relation to their appeal 
to the Divisional Court, viz., that they would not seek to recover costs incurred 
in that proceeding, but, in fact, VAUGHAN WILLIAMS, L.J., and FarwE LL, L.J., 
proceeded on a more general argument which had also been put forward. 
VaucHAN Wits, L.J., said ([1910] 1 K.B. 538): 


412 [Mar. 13, 1948] ALL ENGLAND LAW REPORTS [Vol. 1 


i i hich costs are now claimed, 
It is the fact, no doubt, that these documents, in respect of w: ; 
were used on the hearing of the appeal to this court, and the proceedings a te 
not have been carried through without the use of them. But, as I Wien e — 
ing to the practice on taxation, no disbursements are allowed but such Ay: - pap 
actually made for the purposes of the proceeding in respect of which the order 
costs was made, 


Pausing there for the moment, the use of the word “ proceeding ” in that 
sentence in its context clearly indicates that the court were dealing with two A 
separate and distinct proceedings. The Divisional Court hearing was a pro- 
ceeding, and the appeal to this court was a proceeding. The learned Lord 
Justice goes on: 

The truth is that the documents here in question came into existence for the purposes 
of the appeal to the Divisional Court, and no fresh disbursement was necessary in 
order that they might be used in the Court of Appeal. 


I am not sure whether the word “disbursement” is the right word if the B 
copies were made in the solicitors’ office, but the principle is the same whether 
it was technically a disbursement or technically a part of the costs. With 
regard to the point to which I have referred as a possible ground for decision 
in that case, VAUGHAN Wit.iaMs, L.J., said (ibid., 539): 

It does not seem to me to make any difference that by reason of the order of the 
county court judge the appellants would, if successful, have been debarred from CG 
claiming the costs of these documents on the appeal to the Divisional Court. 


Clearly he was not basing his decision on the existence of that condition. 
FarwELt, L.J., said (ibid., 539) : 

I understand it to be the settled practice in the taxing office not to allow as costs 
of a proceeding costs of documents used on a prior proceeding. 


That is stated quite generally. D 


On that decision counsel for the plaintiff relied in the present case. The 
decision seems to me to be plain, and, though, I think, there is no express 
reference to it, it appears to follow and construe the words of R.S.C., Ord. 65, 
iy ad bye 


Subject to the provisions of the Act and these rules, the costs of and incident to all 
proceedings in the Supreme Court, including the administration of estates and trusts, E 
shall be in the discretion of the court or judge .. . 


Those words “ of and incident to ”’ are, in effect, the same as those in s. 50 of the 
Supreme Court of Judicature (Consolidation) Act, 1925, except that the words 
there are ‘“‘ costs of and incidental to all proceedings.’’ The wording of the 
rule, coupled with the decision to which I have referred, shows that proceedings 

in the court below must be treated for this purpose as separate proceedings 
from the proceedings in this court. It seems to me that counsel for the plaintiff F 
has a strong case for saying that, applying that decision, these costs were 
incurred in respect of the proceedings below, and, therefore, cannot be recovered 

in respect of the Court of Appeal proceedings. 

Counsel for the first defendant pointed out what is true, but irrelevant, 
that, having regard to the charge made against his client, there would have 
been no possible objection to his being represented by one, and, possibly, two G 
leading counsel, but he also endeavoured to distinguish Masson’s case (1), 
and his main argument may be put in this way. He said there is at least one 
case in which costs incurred in respect of proceedings below have been allowed 
under an order for costs of an appeal and, therefore, the rule is not absolute. 
He argues that in any case these costs would have had to be incurred for the 
appeal and there is no reason why the plaintiff should not pay them because 
the solicitor actually incurred them prematurely. The earlier cases on which H 
he relied are really of no assistance, because I think the decision depended 
on an agreement between the parties. He admitted that the strongest of 


ae was Greaves v. Drysdale (2), the headnote of which is ( [1936] 2 All E.R. 


The rule that the cost of a shorthand transcript of the evidence given at the trial 
should not be allowed on appeal unless there has been an agreement in the court below 
that it should be taken and used as the judge’s note is not a hard and fast rule but 
only @ ground for asking the court to exercise its discretion in the matter. Where 
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the shorthand transcript has been used without objection and the appeal could not be 
properly presented without it, such costs ought to be allowed to a successful party. 


No point was taken based on the principle in Masson Templier v. De Fries (1). 
It was not clear from the facts whether, as is possible, the main part of the 
costs did not arise for the first time when transcripts of the shorthand notes 
were made for the proceedings in the Court of Appeal. If and in so far as what 
was said covered the costs incurred for the purpose of the proceedings below, 
it was, 1t seems to me, inconsistent with the decision in Masson Templier v. 
De Fries (1), but; the point not having been taken or argued, I do not think 
we should regard it as overruling that case or as introducing an exception to 
the construction of the rule laid down in it. 

I would like to say a word or two on how the master and the learned judge 
dealt with this matter. The learned master said this: ‘‘ It does not appear 
equitable that the plaintiff should escape liability for these costs merely on the 
ground that the documents were in existence and, therefore, available for use 
in the Court of Appeal.’ With respect to the learned master, it seems to me 
that is just the ground on which in Masson’s case (1) it was held that the costs 
could not be recovered in respect of an appeal to this court. The learned 
judge distinguished Masson Templier v. De Fries (1) and said: ‘‘ There the party 
was precluded from claiming the cost of the documents by the condition under 
which he obtained leave to appeal to the Divisional Court.” I agree that 
that is so, and, if the Court of Appeal had decided the case on that ground, 
the matter would have been at large. I would like to say that, assuming the 
matter had been at large for us, I should have come, I think, to the same con- 
clusion on the rule as it was framed, as was come to in Masson’s case (1). There- 
fore, in my opinion, on that point, the plaintiff succeeds. 

Counsel for the plaintiff took two other points. The first was this. The 
noting brief was delivered before the case started, and on the first day of the 
hearing the parties agreed that there should be a shorthand note and that the 
costs of the shorthand note, presumably with any transcript required, should 
be costs in the cause. Counsel has submitted that from that moment counsel 
with the brief to take a note became redundant, and, therefore, the refreshers 
which he was paid from day to day should not be regarded as admissible items 
of costs. I cannot accept that view. The phrase “ brief to take a note,” 
on which I do not want to enlarge, is, no doubt, a convenient way of describing 
the duties of counsel who have such a brief, but I cannot regard them as a mere 
alternative to a shorthand note. As was pointed out in argument, for one 
thing it may be important to have counsel taking a note who can be in court 
all the time and follow the proceedings and so be able to inform his senior, if 
he has to be absent for a brief period, what has been going on. That point, 
in my opinion, fails. 

The other point, with which the second defendant was concerned, related 
to the costs of an expert witness for whom £150 was claimed and allowed. 
He remained in court for 13 days and was never called. Objection was taken 
to this item on the main ground that there was no necessity for his attendance 
for 13 days as the second defendant’s case did not commence until the sixteenth 
day of the trial. The master’s note, dealing with that objection, is this : 

It was intended to call this expert witness, but at the close of the plaintiff's case 
it was decided that his evidence would be unnecessary and he was released. In the 
case to which I am referred the question was the expense of experts in the Court of 
Appeal who were in court to assist counsel and whom it was never intended to call, 
and the case does not apply. 

It was said that we ought to draw the inference that the master had failed to 
apply the recognised principle that in the case of witnesses who are improperly 
and unnecessarily kept in court any costs or fees claimed in respect of the period 
during which they are unnecessarily kept in court should not be recoverable. 
As it happens, in this case, apparently, HILBERY, J., made an ad Sap at 
this very well known principle which applies not only to expert eral ut 
to other witnesses, viz., that on every ground they should not Beare aes 
court except when it is necessary to bring them there, cepa nies mend if th = 
are unnecessarily brought the costs of paying them for attending are inadmiss} s 
items. That statement having been made in this case, there is no ee fe 2 
suppose that it was not drawn to the attention of the master, but, even if 1 
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inciple i it is a very important 
had not been, the principle is a perfectly well known one, and it is 
as for Bpnicatiadt as I have no doubt it is applied, by taxing masters, —_ 
mere fact that the master does not make an express reference to it in his answi ‘ 
does not, in my view, justify our drawing the conclusion that he had Loe si 
a well known and familiar principle in mind. Apparently some ete 
cited to him and he thought it paecgnar pe to en with that case in answ 
d unnecessary to refer to the general principle. _ ; 
mai yen these alfa. it seems to me that it is impossible to interfere in respect 
to this third point. Counsel’s argument for the plaintiff, therefore, succeeds 
on the first point, and fails on the other two points. 
SCOTT, L.J: I agree. 
ASQUITH, L.J.: I also agree. aS, 
Appeal aiiotied with costs against the first defendant ; the plaintiff to pay to 
second defendant costs of the appeal. ee 
ailiatee : H. S. Wright & Webb (for the plaintiff) ; George C. Carter & Co. 
(for the first defendant); Wilkinson, Howlett & Moorhouse (for the second 
defendant). : 
[Reported by C. St.J. Nicnouson, Esq., Barrister-at-Law.] 


NUGENT-HEAD v. JACOB (INSPECTOR OF TAXES), 
[Hous or Lorps (Viscount Simon, Lord Porter, Lord Uthwatt, Lord du 
Pareq, Lord Oaksey), January 26, 27, 29, February 27, 1948.] hi 
Income Tax—Married woman—Income from property abroad—* Living... 
separate from . . . husband ’’—Husband on military service overseas—Income 
Tax Act, 1918 (c. 40), All Schedules Rules, r. 16. 

The Income Tax Act, 1918, All Schedules Rules, r. 16, provides: “‘A 
married woman acting as a sole trader, or being entitled to any property 
or profits to her separate use, shall be assessable and chargeable to tax 
as if she were sole and unmarried: Provided that—(1) the profits of a 
married woman living with her husband shall be deemed the profits of the 
husband, and shall be assessed and charged in his name, and not in her 
name ...; and (2) a married woman living in the United Kingdom 
separate from her husband, whether the husband be temporarily absent 
from her or from the United Kingdom or otherwise, who receives any 
allowance or remittance from property out of the United Kingdom, shall 
be assessed and charged as a feme sole if entitled thereto in her own right, 
and as the agent of the husband if she receives the same from or through 
him, or from his property, or on his credit.” 

The taxpayer, a married woman, owned in her own right property in 
the United States from which she derived an income, part of which was 
remitted to her in the United Kingdom. In 1941, her husband, who was 
then in the army and with whom since the marriage she had lived a happy 
married, life, was ordered overseas on military duties and remained away 
for 3 years. There was, however, a marital home maintained in London 
at all material times and no change in the marital relations except that 
necessarily caused by the husband’s physical absence :— 

HELD : the provisos to r. 16 dealt with contrasted situations, and proviso 
(1) was in no way qualified by proviso 2). Proviso (1) dealt with the case 
where there had been no matrimonial rupture, A wife was “living with 
her husband ” within its meaning although he was away from her for a 
considerable time. Proviso (2) dealt with the contrasted case where there 
had been a rupture in marital relations and the wife was living separate from 
her husband. The present case, therefore, fell within proviso (1), and the 
income received by the taxpayer from the United States was not within 
proviso (2), but, under proviso (1), was to be ‘‘ deemed, the profits of the 
taxpayer’s husband ”’ who was chargeable to tax in respect thereof. 

Derry v. Inland Revenue (1927 S.C. 714), criticised. 


: Decision of the Court of Appeal ( [1946] 2 All E.R. 390; 176 L.T. 231), 
reversed. 


[As ro Liasmiry m Respect or Income or Marrrep Women, see HALSBURY, 


Hailsham Edn., Vol. 17, pp. 373-375, paras. 767-769; and ror Casne a 
Vol. 28, p. 96, Nos. 570-573.] We , see DIGEST. 
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— a to: 
(1) te v. Inland Revenue Comrs., [1924 al 3 ¥ ; - 
L.T. 350; 9 Tax Cas. 1: 28 A ek Terese paltry ae wet 2? 
dyin Inland Revenue, 1827 S.C. 714; 13 Tax Cas. 30; Digest Supp. 
PEAL from an order of the Court of Appeal, made on July 25 
reported [1946] 2 All E.R. 390, reversing a decision of Maneiecae ( (1946) 
1 All E.R. 198), made in favour of the taxpayer. The House of Lords now 
reversed the order of the Court of Appeal and restored the decision of Mac- 
NAGHTEN, J. The facts appear in the opinion of Viscount Srmon. 
Grant, K.C., and Donovan, K.C., for: the taxpayer. 
The Solicitor-General (Sir Frank Soskice, K.C.), J. H. Stamp and R. P. Hills 
for the Crown. 
The House took time for consideration. 


Feb. 27. VISCOUNT SIMON : My Lords, this is an appeal from the Court 
of Appeal (Scott, BucKNILL and SomervELL, L.JJ.) which reversed the decision 
of MACNAGHTEN, J., in favour of the appellant. The question of law is raised 
by Case stated by the Commissioners for the Special Purposes of the Income 
Tax Acts and is whether the appellant, who is a married woman living with her 
husband, is rightly assessed to income tax under Case V of sched. D for the 
year 1942-3 in respect of remittances amounting to £7,082 which she received 
in London in the previous year from property in America. The balance of her 
American income for that year; viz., £6,533, was retained in America. It is 
not disputed that the whole of her American income was assessable as “‘ income 
arising from possessions out of the United Kingdom.” The question is: Who 
is liable to pay the tax on it, the appellant, or her husband? The Court of 
Appeal, in agreement with the Special Commissioners, held that in the cir- 
cumstances of the case the appellant was rightly assessed for the amount 
remitted, viz., £7,082, while her husband, Lieut.-Colonel Nugent-Head, should 
be assessed for the amount not remitted, viz., £6,533. 

It is much to be regretted that the present statute law defining in what 
cases a married woman is herself liable to income tax and in what cases the 
liability to tax on her income falls on her husband instead is not stated in plain 
and unambiguous language. Even if the heavy task of re-enacting the whole 
of our income tax law in less complicated terms is too. great to be undertaken 
at present, it would be well worth while to revise and re-express that part of it 
which deals with married women. As it is, the words now in operation are 
largely borrowed from Acts of 1803, 1805 and 1806, at which dates the effect 
of marriage on the property of the wife was very different from what it is today. 
Income tax came to an end after Waterloo, and from 1816 there was no income 
tax in this country till 1842. Nevertheless, the relevant provisions of the 
Act of 1842 are plainly modelled on the repealed sections and now reappear 
practically unaltered in r. 16 of the All Schedules Rules in the consolidating 
Act of 1918. The result is that the judiciary has to interpret and apply, as 
best it can, the following words : 

16. A married woman acting as a sole trader, or being entitled to any property 
or profits to her separate use, shall be assessable and chargeable to tax as if she were 
sole and unmarried: Provided that—(1) the profits of a married woman living with 
her husband shall be deemed the profits of the husband, and shall be assessed and 
charged in his name, and not in her name or the name of her trustee ; and (2) a married 
woman living in the United Kingdom separate from her husband, whether the husband 
be temporarily absent frora her or from the United Kingdom or otherwise, who receives 
any allowance or remittance from property out of the United Kingdom, shall be assessed 
and charged as a feme sole if entitled thereto in her own right, and as the agent of the 
husband if she receives the same from or through him, or from his property, or on 
his credit. 

The relevant circumstances, as found by the commissioners, are as follows. 
The taxpayer, who was an American citizen, and her husband, who is an English- 
man, were married in 1933 and lived together in London. At all material 
times she was ordinarily resident in the United Kingdom. Her husband was 
in business in this country, but in 1939 he joined the army. Until November, 
1941, he was stationed at various places in this country, and, his wife ponies 
to live in London, but frequently went to stay at hotels near where her husban 
was from time to time stationed. The husband spent all his periods of bare 
with his wife. In November, 1941, he went on active service Overseas, an 
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‘ : issi mber, 1944) was still 
cele Nea ee atau ric boc ae ool eee 
BD es ast hich she acquired 

i ife continued to reside in London in a flat whi 

7 ee sae i July, 1940, the husband’s personal effects were left eae 
care, and the flat constituted the marital home which was at all pina it bo ci : 
tov the husband should he be able to return to it. The aii ee - 
regularly corresponded, and the marriage had been and pamorsse a bit : ppy 
one. It was admitted on behalf of the Crown that, as alr y stated, ri 
taxpayer was “living with her husband ” within the meaning o A phe ie: 
to r. 16. The Crown contends (and this contention prevailed - the ourt a 
Appeal) that the taxpayer, in the relevant year, while sau pines! a peo 
woman living with her husband ” under the first proviso of the rule, Nip a e 
same time ‘a married woman living in the United Kingdom separate from her 
husband ” within the meaning of the second proviso of the rule. The taxpayer, 
on the other hand, argues that such a contention does violence to the eet 
of the rule and that the two provisos deal with contrasted situations both o 
which cannot exist at the same time. In other words, the taxpayer says that 
if a married woman is “ living with her husband ”’ she cannot at the same time 
be said to be “living . . . separate from her husband, and that, as it is ad- 
mitted that she satisfies the condition in which the first proviso operates, none 
of her income can be assessed and charged in her name, and the circumstance 
that she and her husband were, owing to his war duties, in different places, does 
not and cannot involve the proposition that she is i living separate from him. 

There can be little doubt that, if the form in which the two provisos appear 
is the governing consideration, a distinction between two opposed conditions 
is indicated. The Crown’s argument that proviso (2) should be read as a quali- 
fication of proviso (1) is prima facie opposed to the natural construction of two 
provisos connected by the word “ and,”’ and, apparently, dealing with contrasted 
situations, but the Solicitor-General points to the words in the second proviso 
‘““ whether the husband be temporarily absent from her or from the United 
Kingdom or otherwise” and urges that temporary absence of the husband 
is consistent with the fact that the wife was “living with her husband.” The 
argument, then, is that temporary absence is a form of separation dealt with 
in the second proviso, and that it is, therefore, quite possible, and, indeed, 
necessary to read proviso (2) as a qualification of proviso (1). If this is not the 
correct interpretation, why, it is asked, is temporary absence mentioned at all ? 
A further argument used to support the Crown’s view is that, if proviso (2) 
applies only in cases where proviso (1) does not apply, then it is surplusage, 
since the first words of the rule in themselves make a married woman who is 
not living with her husband assessable and chargeable to tax if she is entitled 
to any property or profits to her separate use. This second argument can, 
I think, be disposed of at once, for. the language of proviso (2) is not in terms 
addressed to property or profits to which a married woman is entitled to her 
separate use, but deals with the special case of allowance or remittance from 
property out of the United Kingdom. Moreover, the last words of proviso 
(2) dealing with receipts from the husband are not under any construction 
surplusage. The second argument, therefore, fails. 

The first argument, however, raises a difficult point. The considerations 
on either side are set out in the contrasting judgments of MACNAGHTEN, J., and 
of the Court of Appeal. I have reached the conclusion that the two provisos 
deal with contrasted situations and that the second ought not to be read as a 
qualification of the first. The first deals with the case where there has been no 
rupture of marital relations and the parties are living together in the ordinary 
way of man and wife. The fact that one of them is physically away from the 
other for a time, even for a long time, whether from duty or illness or other 
cause, is no reason for saying that the wife is not “ living with her husband.” 
The finding of the commissioners that the taxpayer in this case was ordinarily 
resident in the United Kingdom involves this, that her husband was also a 
resident here in the income tax sense, although he may have been for a time 
physically abroad. The marital home was here and it was the home of both 
of them. The commissioners, therefore, rightly found, and the Crown rightly 
admitted, that the taxpayer was, notwithstanding her husband’s absence, 
“living with her husband.” The second proviso, in my opinion, deals with 
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the contrasted cas 
Seite This aa iti sae been easy in normal matrimonial 
parties executing a deed of ee. Shara separation, or from the 
between the spouses that they will not live together Ia sage neem 
proviso (2) applies, and the operation of the jase ee eee vercinsianens 
nullify anything in the first proviso. I do Boe jamreay aught eed cad pe 
Siecine ‘the words in provi ae mue ificulty in con- 
to have been felt in hypo 5 es eoepen ase a on by the Crown as appears 
an d wifo, who have not been petting “2 ce se — arise in which a husband 
live separate from one another for a time a See etn tern nab thay fall 
whether it would not be better to come t f tee ae . este Ba aes 
et avantinsry man and wife. I sho ey er again and live in a common 
is not infrequently brought about by the ee ion a st ai a aiipeg iach 
as a way of obviating more serious steps. It may be th ee oe re 
See ELS Leng can. . may be the means of saving the 
LJ ., said he could dee no Pen he ice Pies ite ie nt pees 
vies % \ eaicirseale rts the husband’s absence has no Be weit “Te ie “ahaha 

ut temporary absence was not included in proviso (2) . i 
whom it was sought to assess and charge und op fee re ee 
ee seid ae 2 apply because her eran eee Sina Sitagee la Bec 

time, or that, though he was physically abse still i i 
 paeigea The pee which is esd: Pee ease dime eae: 
e, mee at argument. But there is i OVi8O 
(2) stands the Crown must eat that atacnt ae saa of Hiss tal, SP ee 
the wife can be charged in a case where her husband ee never left tl Sn 
Kingdom at all, but is detained at work at some place within it oth ‘th yt 
marital home. Inasmuch as the husband would be resident in this ere: 
and would be regarded as living with his wife, though physically bree e aid 
seems no reason why proviso (2) should be needed to apply in such a ca e: 
The conclusion at which I arrive can, therefore, be broadly stated as fi ‘lloy 

Proviso (1) deals with the case where there has been no matrimonial Ba ie 
and the wife is “ living with her husband,”’ albcit that her faband ce ee 
or another is away from her for a considerable period of time. Provi 0 (2) 
deals with the contrasted case where there is a rupture in marital may es H 
the wife is “ living in the United Kingdom separate from her franuand _ Th 
word, it will be noted, is “living ’’ not “‘ being.’”? This view accords Shi wh nt 
was said by Rowtatt, J., in Eadie v. Inland Revenue Comrs. (1) re Dees 
v. Inland Revenue (2) Mrs. Derry was held to be rightly assessed, in res 
of her Canadian income received here when her husband was necessarily pate 
from her for a long period in Cairo. The grounds on which the three Lords 
of Session arrived at this conclusion differed. Lorp Sanps and Lorp Asu- 
MORE held that proviso (2) applied, and that the wife was de facto living in the 
United Kingdom separate from her husband within the meaning of that proviso : 
Lorp BiackBuRN reached his conclusion on the ground that the principal 
words of the rule applied, and that there was ample evidence to justify a finding 
that the terms of proviso (1) do not apply. It will be observed, therefore 
that none of the judges sought to read proviso (2) as a qualification on proviso (1). 
In so far as the decision involves the view that prolonged absence in itself 
proves that the spouses are not living together, I respectfully disscnt from it. 
The construction which I put on this crabbed and involved picce of legislation 
avoids the necessity of discussing other difficulties which might have to be dealt 
with if the Crown’s main contention were right. If a married woman who is 
living with her husband can at the same time be a married woman living separate 
from her husband on the ground that he is physically absent from her, for how 
long has this absence to persist ? It was suggested, I understand, that the 
absence must be for a whole year, though I sce nothing in the words to say so. 
And which year, the year of assessment or the previous year ? These difficulties, 
however, do not now arise. I move that the appeal be allowed with costs, 
and that the judgment of MACNAGHTEN, J., be restored. 

LORD PORTER : My Lords, I have had an opportunity of reading the 
speech just delivered by my noble and learned fricnd on the Woolsack, and find 
myself so much in agreement with it that I have not thought it necessary to 


add any observations of my own. 
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‘ai he 
LORD UTHWATT: My Lords, the provision contained in r. 16 of t 
Rules to All Schedules has a long history which is set forth in uy ae aeagd 
given by Scort, L.J., in the Court of Appeal. That part of it yas: is =| 
embodied in the second proviso made its first appearance in the | come - 
Act, 1805, and its present form does not in any material respect ae 83 its 
original form. Research inspired by curiosity has failed to reveal the reasons 
which led to the introduction made in 1805. It may be that the SoxicrTor- 
GENERAL is right in his conjecture that the new part, when first megriate pt 
was designed as a collecting provision to deal with the case where the husban 
were in India or the plantations and their wives were living in Great Britain. 
Other conjectures may, however, be made. I venture one. The opening 
part of the provision dealt only with married women who were sole traders 
or who were entitled to property for their separate use. No reference to separate 
use is contained in the new part introduced in 1805. Property received by a 
married woman from her husband would, certainly not be property held to her 
separate use, and property received from abroad, by her from other sources 
might well not be either property held to her separate use or property belonging 
to her husband by marital right. It may, therefore, be that this new provision 
was then intended to catch property which otherwise would escape charge, 
but the matter is one of historical interest only. Whatever be the reasons 
which led to the passing in 1805 of the new provision, those reasons cannot be 
of any relevance on the question of the construction of the provision as it 
appears in the Income Tax Act, 1918. That Act must be construed as it stands 
by reference to its contents. 

Rule 16 is in the following terms : 

16. A married woman acting as a sole trader, or being entitled to any property 
or profits to her separate use, shall be assessable and chargeable to tax as if she were 
sole and unmarried: Provided that—(1) the profits of a married woman living with 
her husband shall be deemed the profits of the husband, and shall be assessed and 
charged in his name, and not in her name or the name of her trustee ; and (2) a married 
woman living in the United Kingdom separate from her husband, whether the husband 
be temporarily absent from her or from the United Kingdom or otherwise, who receives 
any allowance or remittance from property out of the United Kingdom, shall be assessed 
and charged as a feme sole if entitled thereto in her own right, and as the agent of the 
husband if she receives the same from or through him, or from his property, or on 
his credit. 

Your Lordships are asked, by the Crown to hold that, as a matter of construction 
of the rule, a married woman living with her husband within the meaning of 
the first proviso may at the same time be a married woman living separate 
from her husband within the meaning of the second proviso. The Crown 
contends that, on the facts of the case, Mrs. Nugent-Head fills both descriptions. 

Rule 16, one may agree, is a curious rule. The married woman who was a 
sole trader in 1918 stood in no different position as respected her property from 
any other married woman, and property held to the separate use of a married 
woman as that phrase is technically understood was in 1918 uncommon. The 
provision does not in terms take any notice of the capacity given to married 
women to hold property conferred by the Married Women’s Property Acts, 
and property held by virtue of the capacity so conferred was the common 
form of married women’s property in 1918. Again, married women who live 
with their husbands are treated as exceptional persons—relegated for treatment 
to a proviso. Lastly, a married woman living separate from her husband who 
receives remittances from abroad—not I imagine a common case—is treated 
as one whose position demands detailed treatment. In respect of remittances 
from her husband or his property, she is to be taxed as his agent, and in respect 
of remittances from other property as a feme sole. Neither the selection of 
remittances from abroad for separate treatment, nor the distinction between 
the two cases marks any intelligible taxing principle. Astonishing conclusions 
may, indeed, be expected to emerge from a rule so conceived and framed, but 
I am unable to come to the conclusion that it is rounded off in the way the 
Crown suggests. 

Pee ameter the taxpayer and the Crown are agreed. It is common ground 

Lehigh is a collecting section and not a charging section, and the question 
at ga is, therefore, not whether certain profits are to be charged to income 
tax, but whether it is the husband or the wife who is to be assessed in respect 
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of those profits. It is, again, common ground that a married woman is living 
with her husband within the meaning of the first proviso to r. 16 when they 
are sharing their matrimonial life, although they may for the time being be 
geographically separate. There agreement stops. The case for the taxpayer 
is that the second proviso has no application to a married woman who is living 
with her husband. The case for the Crown is that such a married woman 
may also be a married woman living in the United Kingdom separate from 
her husband within the meaning of the second proviso, and that where such 
a married woman emerges for consideration, the second proviso Operates as a 
qualification of the first proviso with the result that in respect of allowances 
or remittances received by her from property out of the United Kingdom, 
she and not her husband is to be charged and assessed. The argument for 
the Crown may be put concisely. Due weight must be given to the words 
“whether the husband be temporarily absent from her or the United Kingdom 
or otherwise’ and the word “temporarily ”’ is to be emphasised. If that 
be done, it is apparent that the proviso envisages a case where the wife is living 
separate from the husband by reason only of a temporary absence from her 
of the husband—a state of affairs which is consistent with the wife living with 
her husband in the sense of the first proviso. The matter does not rest there. 
It is apparent (and the Crown is clearly right in this) that, unless there can be a 
married woman who is living with her husband within the meaning of the first 
proviso and living separate from him within the meaning of the second, proviso, 
the first limb of the second proviso does nothing. It merely reiterates as 
regards all women (not being women living with their husbands within the mean- 
ing of the first proviso) a liability to tax which has already attached to them 
under the opening part of the rule. Some content must be given to the first 
limb of the second proviso, and that can only be done by accepting the Crown’s 
contention as to the meaning of the phrase “living separate”’ and reading 
the second proviso as a proviso either to the first proviso or to all the preceding 
parts of the rule. Logic must reign. oy 
My Lords, I am not prepared, in light of the peculiarities of the rule to which 
I have adverted, to attach much weight to the argument of the Crown based 
on the lack of content of the first limb of the second proviso if his construction 
be not accepted. If that construction be not required by other considerations, 
the first limb of the proviso may be taken as directed to pointing the contrast 
between the foreign remittances to which a married woman is to be assessed 
as a feme sole and the foreign remittances to which she is to be assessed as agent 
of her husband. Taking the lay-out of the rule, the two provisos are governed 
by the one set of words ‘‘ Provided that ’’ and they are connected, by the word 
‘and.’ The natural reading is that each proviso is independent of the other 
and that each modifies only the substantive rule. That expectation is borne 
out by the circumstance that the first proviso deals with the case of a married 
woman living with her husband and, the second, proviso with a marricd woman 
living separate from her husband. In the normal use of language to say of a 
married woman that she lives separate from her husband is to contradict the 
proposition that she is living with her husband. The weight of the argument 
for the Crown lies in the appearance in the second proviso of the phrase ‘* whether 
the husband be temporarily absent from her or the United Kingdom or other- 
wise.’’ Absence in some rational sense there must be, but, subject to this, that 
phrase includes within its embrace any form of marital absence, however long 
or short in point of time and however great or small the geographical distance 
between the spouses. Resort to the words “ living separate ~ 1s not legitimate 
in order to modify the meaning of the phrase, but, in construing the proviso, 
the sentence must be read as a whole. The leading idea, to my mind, is that the 
wife is to be living separate from her husband, and there is added, the phrase 
in question dealing with one and. only one of the matters involved in “ living 
separate ’’—physical absence. The outstanding fact is that the phrase is put 
in as a parenthesis. Surely the effect of the sentence is that, given that the 
marricd annie is living in the United Kingdom separate from ee iueeaae 
nothing else matters. Enquiry into the affairs of the matrimonial life is to be 
confined to the one fact: “Is the wife living in the United Kingdom acs 
from her husband?” Further delving into her matrimonial ne is a ibe 
irrelevant. Taking that view of the effect of the parenthetical words, I am of the 
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opinion that the two provisos deal with separate cases and that it is not right 
to treat the second proviso as in any way qualifying the first proviso. 

I find it unnecessary to deal with many of the matters covered in argument. 
I would only say that the difficulties in the way of the Crown are increased by 
the circumstance that, until 1927, the assessment on allowances and remittances 
from abroad was based on an average of the receipts for the previous three 
years, and that it is not necessary to express an opinion on the point whether 
the enquiry on the question whether the wife is living separate is to be addressed 
to the date of receipt of remittances or to the year of assessment. It is not 
reassuring that on this point both these views—the one by way of alternative 
to the other—were put forward for your Lordships’ consideration by the Crown. 
The Act, apparently, in this regard does not bear a clear meaning to those 
whose duty it is to administer it consistently. It is not for lack of respect 
for the opinion of those who in this and other cases have taken a contrary view 
as to the effect of the rule that I do not deal with the reasons that have been 
given by them. I may, I trust, be forgiven for saying that it does not diminish 
my confidence in my own view to recall that some three not entirely consistent 
reasons have been given in support of the opposite conclusion. On the facts 
of the case Mrs. Nugent-Head was a married woman living with her husband 
at all possibly relevant dates. I would, therefore, allow the appeal. 


LORD DU PARCQ : My Lords, the taxpayer and the Crown are agreed 
that the phrase “ living with her husband,” which qualifies the term ‘‘ married 
woman ”’ in proviso (1) to r. 16, is apt to describe a wife living in amity with 
her husband, although she may be compelled by circumstances temporarily, 
and it may be for a long time, to live apart from him. If there had been any 
argument to the contrary effect the problem before your Lordships might have 
presented a different aspect, but, even so, I see no reason to think that your 
Lordships’ scrutiny of this perplexing rule would, in the end, have produced 
a different result. I am content to assume that both the parties, in so far 
as they are agreed, are right. If that be granted, it seems to me to be reason- 
ably plain that, unless there is something in the context which points unmis- 
takably to a contrary conclusion, the words “living . . . separate from her 
husband ” in proviso (2) must be read as expressing the antithesis of “ living 
with her husband.’”’ The Court of Appeal found a reason for rejecting this 
construction in the words “ whether the husband be temporarily absent from 
her or from the United Kingdom or otherwise ”’ and in the reference to “ any 
allowance or remittance ” which the wife may receive ‘‘ from or through ”’ her 
husband, ‘or from his property, or on his eredit.”” I do not myself feel that 
these words are any less in harmony with the construction adopted by Mac- 
NAGHTEN, J., than with that which commended itself to the Court of Appeal. 
Few judges who have had to deal with cases in which marital relations have 
come under review can have failed to observe that separations which are caused 
by a rift in the marriage are by no means inevitably permanent. Not every 
“desertion”? (for instance) endures for the full three years which make it a 
sufficiently grave matrimonial offence to be ground for a divorce. As for 
allowances and remittances, I should have thought that nothing was more 
common than for a husband who has agreed with his wife that she should live 
separate and apart from him to perform his legal obligation and maintain her. 
He can only maintain her by somehow supplying her with money, which will 
eertainly come “ from or through him,” and may in many instances be properly 
described as coming “ from his property” or “on his eredit.” I agree with 
those of your Lordships who have preceded me that MacnaGuren, J., came 
to the right conclusion, and I would allow this appeal. a 


LORD PORTER: My Lords, my noble and learned friend LORD OAKSEY 
who is unable to be present, has asked, me to say that he has had an opportunity 
of reading the opinion of the noble Lord on the Woolsack and he agrees with it. 

AY Appeal allowed with costs 
Solicitors : Gordon, Dadds & Co. (for the t : ict 
pve vi erate been ( ne taxpayer); Solicitor of Inland 


[Reported by C. Sr.J. NicHoxson, Ksq., Barrister-at-Law.] 
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THE UNITAS. 


[PropaTz, Divorce anp Apmiratty Drvision (Lord Merriman, P.), 
February 2, 3, 4, 5, 20, 1948.] 

Prize Law—Condemnation—Ship—Enemy flag—Duress—Ship built in Germany 
by German subsidiary of Dutch company under agreement with and sub- 
sidised by German government. 

N.V., two Dutch companies, were, through their Dutch subsidiaries, the 
sole shareholders in a German company, Verkaufs, the control of which 
before the war was exercised from Rotterdam, although there was a German 
board of directors to carry out the policies decided in Rotterdam. In 
1931, as a result of a decree by the German government affecting remittances 
from Germany, debts (amounting to about £7,500,000), due from N.V.’s 
subsidiary companies in Germany to N.V. and their subsidiaries in Holland, 
were frozen and became ‘blocked marks,” and in the next few years, 
owing to the accumulation of fresh trading profits inside Germany, the 
amount of “inland marks” held by N.V. greatly increased. In order 
to get some of the “blocked marks” out of Germany, an arrangement 
(referred to as the ‘‘ extraction process ’’) was entered into with the consent 
of the German government in 1934 whereby N.V. (whose interests hitherto 
had not included shipbuilding) were to place contracts in German ship- 
yards for the building of ships for export, to be paid for in reichsmarks 
in Germany. In 1935, N.V. were asked by the German government to 
build a whaling fleet in Germany for operation under the German flag. 
At first they refused to do so, but in 1936 they agreed as they feared that 
economic pressure would be brought to bear on them and steps taken to 
confiscate or render valueless their assets in Germany. The conditions 
were that the fleet, when built, should be chartered to a new company 
in which N.V. would not have more than a 50 per cent. interest and that 
the fleet should not be transferred from the German flag without the consent 
of the German government. A subsidy towards its construction was 
granted by the German government and the whole of the cost of building 
was provided out of “inland marks.’”? In September, 1937, the Unitas, 
a whaling factory ship and the chief unit of the fleet, was constructed and 
delivered to Verkaufs, and by them delivered to the newly-formed Unitas 
Co., to which it was chartered and in which Verkaufs did not have a con- 
trolling interest. The Unitas was registered, on completion, at Bremen, 
as a German ship, the property of German owners. Other vessels of the 
fleet were similarly handed over in October, 1937. Under the charter- 
party (dated Feb. 24, 1938), by art. 9, no voyage should be undertaken 
that exposed the vessels to danger of confiscation, seizure or capture, 
and, by art. 10, areas endangered by war were to be avoided, and Verkaufs 
was entitled to demand, that the vessels be used in a way that precluded 
any war risks affecting them, the provisions of art. 9 being made particu- 
larly applicable to perilous areas and war risk. The charter for the entire 
fieet was to end on Sept. 20, 1940. After the outbreak of the second 
world war, but while Holland was still neutral, N.V. did nothing to dis- 
sociate themselves from the activities of their subsidiaries in Germany, 
nor did they insist on strict compliance with arts. 9 and 10 of the charter- 
party. The Unitas was captured, by the Allied invading forces in Wilhelms- 
haven in June, 1945, and was seized in prize. No change had been made 
in her registration at the time of her capture. N.V. claimed the release 
of the vessel on the grounds (a) that the Unitas was placed under the 
German flag involuntarily and under duress, because it was built only as 
the result of pressure by the German government, and, (6) that the principle 
of Daimler Co., Ltd. v. Continental Tyre & Rubber Co. (Gt. Britain), Lid., 
applied and that “ the whole and sole ownership ”’ of the Unitas “ in every 
real and business sense ’’ was in them :— e 

Hetp : (i) in English law duress of goods, as distinct from duress of person, 
did not avail to avoid a contract: Allee v. Backhouse (1838) (3 M. & Ww. 
633), followed, but, assuming that duress of goods would suffice in ve 
law, no duress was proved, because N.V. had failed to prove that the 
building of the Unitas was not entered, into voluntarily with the object 
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of protecting their economic interests in Germany (¢.g., continuing the 
‘extraction process ”” without interruption), and that it was not a sound 
business proposition, and, therefore, there was no particular circumstance 
which cook the case out of the general rule that the character of the ship 
was determined by her flag. 

Rule laid down by Str Wiiu1aM Scorr in The Vrow Elizabeth, (1803) 
(5 Ch. Rob. 2, 4, 5), and observations of Str SAMUEL Evans, P., in The 
Hamborn, ( [1918] P. 19, 22), applied. 

(ii) although the principle of the Daimler case (swpra) was applicable 
in favour of the Crown, there was no authority for applying it in favour 
of claimants in prize and it would be contrary to settled principle to do so, 
and the claim that the whole and sole ownership of the Unitas resided 
in N.V., by reason of the fact that N.V. indirectly held all the shares in 
Verkaufs, was untenable. 

Principle in Daimler Co., Lid. v. Continental Tyre & Rubber Co. (Gt. 
Britain), Lid., ( [1916] 2 A.C. 307; 114 L.T. 1049), not applied. 

(iii) assuming that the principle of the Daimler case (supra) was applicable 
in favour of the claimants, Verkaufs was a house of trade of N.V. in Germany, 
and N.V. had done nothing while still neutral to dissociate themselves 
from the activities of their subsidiaries in Germany or to dissoviate their 
organisation in Germany from the taint of enemy character, and must, 
so far as concerned, Verkaufs, be deemed, an enemy. 


[As To ENEMY CHARACTER OF SHIP, see HALSBURY, Hailsham Edn., Vol. 26, 
p. 216, para. 489; and ror Casgs, see DIGEST, Vol. 37, pp. 577-580, Nos. 87-128.] 
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Motion for the condemnation of 8.8. Unitas and her cargo. 
The Unitas, a whaling factory ship which was registered as a German vessel 
and was the property of German owners, was captured by the Allied invading 
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forces in Wilhelmshaven in June, 1945, and seized in prize. The claimants 
were Dutch companies, Lever Brothers and Unilever N.V., and two of their 
Dutch subsidiary companies. The ship had been built, as the result of an 
arrangement between the claimants and the German government, by a sub- 
sidiary company of the claimants incorporated in Germany. On completion 
in September, 1937, she was chartered to a newly-formed German company, 
more than half the capital of which was subscribed by German interests and the 
remainder by the German subsidiary of the claimants. The claimants contended 
that the ship was placed under the German flag involuntarily and under duress 
and asserted that the real ownership of the Unitas was in them. Lorp MERRI- 
MAN, P., dismissed the claim on the ground that duress was not proved and the 
flag of the ship was decisive of her enemy character. The facts appear in the 
judgment. 

Sir William McNair, K.C., and E. W. Roskill for the claimants. 

Le Quesne, K.C., and Quintin Hogg for the Procurator-General. 


Cur. adv. vult. 
Feb. 20. LORD MERRIMAN, P., read the following judgment. In 
this case the Crown seeks condemnation of the whaling factory ship, Unitas. 
The vessel was captured in Wilhelmshaven when that port was taken by Allied 
invading forces in June, 1945. She was transferred to Methil under British 
naval control, and was there formally seized in prize on July 1, 1945. The writ 
was issued on July 17 and was served on July 18, 1945. Appearances were 
entered by two Dutch companies, Lever Brothers and Unilever N.V. (referred 
to throughout as “‘ N.V.”) and two subsidiary Dutch companies referred to as 
““Marga ”’ and “‘ Saponia,”’ engaged respectively, as their names imply, in the 
production of margarine, soap and kindred products. Save in so far as the 
character of Marga and Saponia indicate the normal activities of their sub- 
sidiary companies in Germany, to which more detailed reference must later be 
made, they require no separate consideration. The real claimants are N.V. 
All the claimants, as parties interested in or as sole beneficial owners of the 
vessel, claim not only for the said ship, but for all losses, costs, charges, damages, 
demurrage and expenses which have arisen or may arise by reason of her seizure 
and detention. 

The order for the construction of the vessel was placed in May, 1936, as the 
result of arrangements between N.V. and the German government, by a sub- 
sidiary company of the claimants incorporated in Germany, whose name has 
been conveniently abbreviated to “ Verkaufs.” The vessel was completed 
by September, 1937, and delivered to Verkaufs on Sept. 23, on or about which 
date she was chartered to another German company, named, “‘ Unitas,’”’ which 
had been formed, in circumstances which I shall describe more particularly 
later, to operate the vessel as the principal unit in a whaling fleet, the whale 
catchers of which were constructed and delivered, in pursuance of the same 
arrangement, about the middle of October, 1937. The Unitas was registered, 
on completion, at the port of Bremen, as a German ship, the property of German 
owners. As appears from the ship’s papers found on board, no change had been 
made in her registration at the time of her capture at Wilhelmshaven. 

It appears to be necessary at the outset to refer to two elementary principles 
of prize law. The first is laid down in The Baron Stjernblad (1). The Privy 
Council, in an appeal directed solely to this issue, re-stated the principles on which 
a claimant who has succeeded in obtaining an order for the release of the subject- 
matter is also entitled to damages and costs, in the following terms ( [1918] 


A.C. 175, 176) : . eet, 
the subject is reasonably certain. It is clearly stated in the letter 

of Bi Willian Scott odd Sir John Nicholl, printed pp. 1-11 of Prart’s edition of STORY, 
J.’3 NoTES ON THE PRINCIPLES AND PRACTICE OF Prize Courts, and in the case of 
The Ostsee (2). If there were no circumstance of suspicion, or, as it is ee 
put, “no probable cause ” justifying the seizure, the claimant to whom the goo s are 
released is entitled to both costs and damages. iby, on the other hand, , 1ere ea 
suspicious circumstances justifying the seizure, the claimant is not entitle a eit Ss 
costs or damages. The reason is clear. It would be obviously i ary et . 
belligerent to pay damages or costs where he has done nothing in excess of his be aes 
ights, and those rights justify a seizure of neutral property when it is in ae pn a 

band and there is reasonable suspicion that it has an enemy destination. is may 
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on the neutral owner, who will not be fully indemnified by a mere 

bohentiots epee. So it is; but war unfortunately entails hardships of various 
kinds on neutrals as well as on belligerents. It follows that the real question to be 
decided on this appeal is whether, when the goods were seized, there were circumstances 
of suspicion justifying the seizure. 
Applying these principles, it is, in my opinion, clear that, whatever view may 
be taken about the claim for release, the facts already stated as to the owner- 
ship and flag of this vessel alone provide “ probable cause ”’ justifying the seizure. 
In my opinion, the claim for damages and costs, which was seriously maintained 
at the very end of the argument, is untenable, and I propose to say no more 
about it. 

The second principle is that, once probable cause for seizure is established 
by the captors, the burden of proof lies on the claimants. In support of this 
principle it is only necessary to cite the most recent re-statement of it by the 
Privy Council in The Sidi Ifni (3). After referring to The Monte Contes (4), 
Lorp Rocue, delivering the opinion of the Privy Council, said (1 Lloyd, Pr. 
Cas., 2nd series, 204): . 


As their Lordships point out in that case, it is sufficient in prize law for captors 
seeking condemnation by the Prize Court of seized property to establish that there is 
reasonable ground for suspicion that the property is subject to be condemned. The 
claimants whose property has been seized must show to the satisfaction of the court 
by affirmative evidence amounting to positive proof that the reasonable suspicion 
is unfounded (see also The Hakan (5) ). 


The present case was tried on the affidavits filed by the claimants and the 
exhibits thereto, supplemented by certain further information provided at my 
own request. In so far as the affidavits deal with events and figures, their 
accuracy has not been challenged by the Crown, but the Crown does not, of 
course, admit the inferences which it is sought to draw therefrom. More than 
once, in the course of the argument for the claimants, it seemed to be assumed 
that they were entitled to the benefit of any doubtful inferences. I have, there- 
fore, thought it necessary to re-state this elementary principle at the outset. 
Apart from the formal evidence in proof of the capture, the seizure, the particu- 
lars of the ship’s papers, and the service of the writ, no evidence was filed on 
behalf of the Crown. The evidence on behalf of the claimants is contained in 
two affidavits and the documents exhibited thereto. The whole is conveniently 
set out in an agreed bundle, supplemented by the further documents put in 
at the hearing, the statements in which, so far as they go, though not supported, 
by affidavit, are not challenged by the Crown. 

In summarising the facts, I propose so far as possible to follow the chrono- 
logical order rather than the order in which events are dealt with in the affidavits. 
It would be well in the first place, however, to refer to the diagram of the 
Unilever organisation. From this it appears that at all material times, so 
far as the German structure is concerned, N.V. through their Dutch subsidiaries, 
Marga and Saponia, were the sole sharcholders of the German company, Mar- 
garine Union, which, in turn, held all the shares in Verkaufs. The diagram 
also records the existence between the N.V. group and the British company, 
Lever Brothers and Unilever, Ltd., and its subsidiaries, of an agreement for the 
equalisation of profits. The details of the structure of N.V. in relation to 
Germany are set out in paras. 2-9 of the affidavit of Paul Rykens. From 
para. 9 it appears that the Margarine Union did not, in fact, come into existence 
until 1942, when it replaced former subsidiary companies in Germany, but 
this detail is immaterial. Before the war the control of the German businesses 
was exercised from Rotterdam, if necessary after full consultation with the 
British company which was interested by reason of the equalisation agreement, 
and, although the German subsidiary companies had German boards of directors, 
it appears that these boards met solely for the purpose of giving effect to decisions 
on policy or management matters taken in Rotterdam, and had no independent 
authority. There was in Berlina body known as the “‘ praesidium,” the members 
of which were appointed by N.V., and which controlled the German business 
on their behalf so as to ensure that the policies decided on in Rotterdam were 
effectively carried out. On Aug. 1, 1931, N.V.’s subsidiary companies in Ger- 
many were indebted in respect of the purchase of raw materials, and for other 
reasons including the granting of considerable loans, to N.V. and to N.V.’s 
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subsidiary companies in Holland, in sums in Dutch florins, sterling or reich- 
marks amounting in all, at the then official rates of exchange, to the equivalent 
of £7,500,000 sterling. On that date a decree was issued by the German govern- 
ment affecting remittances from Germany, the effect of which was that these 
debts were frozen, and the amounts involved became “ blocked marks.” At 
the same time fresh trading profits were accumulating inside Germany, which 
are stated by the end of 1933 to have amounted to Rm. 40,000,000, and by the 
end of 1936 to have amounted to Rm. 61,000,000. These reichmarks were 
classified as “‘ inland marks.” These increases in “‘ inland marks ” had occurred 
notwithstanding the decision of N.V. to direct their German subsidiaries to 
spend large sums thereout on the acquisition of yet further businessesein Ger- 
many. Meanwhile, there remained the serious problem of getting out of Ger- 
many the very considerable sum of ‘‘ blocked marks.’ An arrangement was 
made with the German government designed to effect this purpose, which I 
will call the “extraction process.” I have not: been informed whether any 
similar arrangements were made with other holders of ‘‘ blocked marks,” or 
whether this was a special privilege accorded to N.V. Suffice it to say that 
not only in its inception, but, more particularly, as events have turned out, 
it was manifestly to N.V.’s advantage. The arrangement is set out in Mr. 
Rykens’ affidavit and may be summarised as follows. With the consent of 
the German government, N.V., whose business had not hitherto included ship- 
building, began to place contracts in German shipyards for the building of 
ships for export. At first these ships appear to have been built for the British 
company and its subsidiaries, but, when their requirements had been satisfied, 
they were built for independent purchasers of Dutch and other nationalities. 
They were built in the name of N.V. or one of its associated companies outside 
Germany, and provided for the payment to the shipyards in reichmarks in 
Germany. I have not seen the details of these contracts, but it is stated that 
the German government usually imposed the condition that a portion of the 
building price should be paid out of the proceeds of sale of certain commodities 
which N.V. were specifically required to import into Germany for this purpose, 
which meant, in effect, that part of the purchase price was found in foreign 
currency and that the German government effected a corresponding saving 
in foreign exchange. The proportion of the building costs thus provided is 
stated to have risen from 20 per cent. at first, though I am not informed when 
or by what stages, to as high as 45 per cent. or 48 per cent., at which rate the 
loss on the reichmarks provided by N.V. became so heavy that the transactions 
were uneconomic and the policy was discontinued. When the ship was delivered 
by the shipyards, N.V. was allowed to export her from Germany for delivery 
to the eventual buyer against payment outside Germany in guilders or sterling 
as the case might be. An example is given showing that on a ship sold for 
£160,000, in respect of which the proportion paid in imported commodities 
was 30 per cent., the net proceeds in sterling were £97,000. Having regard 
to a certain vagueness in the details of the “‘ extraction process ”’ as described 
in Mr. Rykens’ affidavit, and, more particularly, having regard to the dis- 
tinction drawn between this shipbuilding programme and the building of the 
Unitas, a distinction even more emphatically insisted on in the argument of 
the claimants’ case, I asked, as I have already said, for further information. 
Although no detailed analysis of the stages of the “ extraction process ” was 
given, a point to which I shall be obliged to refer later, I was provided with a 
list of the contracts for the building of ships for export. From this (although 
it is stated in the affidavit that the programme began at some unspecified date 
in 1935) I now know that, in fact, the first contract was placed on Nov. 15, 1934, 
and that by the end of 1934 contracts had been placed for two tankers of 14,500 
tons each as well as for five cargo ships of 8,000 tons each and for two trawlers 
of 475 tons each. I also know that the last contract was placed nearly two 
years later, on Oct. 31, 1936. I was also informed by the claimants that, su 
the rates of exchange prevalent in 1931, the equivalent of £7,500,000 in “ blocke 
ks ” was Rm. 120,000,000, and, taking the same rate of exchange throughout, 
at remained to be extracted as at Dec. 31, 1938, only 5,000,000 ‘ blocked 
marks,” which a further statement showed had been reduced, by Dec. 31, ab 
to 3,000,000 marks. Prima facie, therefore, it would seem iveas at si i 
of the placing of the last contract at the end of October, 1936, the “ extractio 
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process”? had, not yet become wholly uneconomic, as it is said eventually to 
have become. In view of the great importance which, for obvious reasons, 
the claimants attach to the absence of any connection between the “ extraction 
process ”’ and the circumstances in which the Unitas herself was built, one would 
have expected that they would provide the court with a detailed statement 
showing, month by month and contract by contract, the state of progress of 
the ‘‘ extraction process.” It would have been valuable as showing, periodically, 
what in terms of sterling or guilders yet remained to be extracted, and, conse- 
quently, what inducement there was to avoid any untimely interruption of 
the benefits of the “‘ extraction process.’’ In the absence of any such detailed 
analysis, it is possible only to draw inferences in general terms. 

This brings me to the building of the Unitas. The circumstances are described 
in the concluding paragraphs of Mr. Rykens’ affidavit. It appears that about 
April or May, 1935, Dr. Schacht, at all material times Reichsminister of Economy, 
spoke to Mr. Rykens and Mr. Hendriks, both Dutch nationals, respectively 
the chairman of N.V. and the principal Dutch member of the praesidium, with 
a proposal that N.V. should build a whaling fleet in Germany for operation 
under the German flag. Mr. Rykens states expressly that he was opposed 
to this because it was a proposition which could not result in N.V. being able 
to remit money or money’s worth from Germany. In other words, it was not 
part of the “‘ extraction process.’ The chairman succeeded, in staving off this 
proposal for the time being. He was able to use the argument that the successful 
operation of such a whaling fleet involved the recruitment of a substantial 
number of Norwegian officers and seamen, experienced in such work, and that 
the Norwegian government were unwilling to allow Norwegian officers and 
seamen to sail under the German flag. I pause here to observe that it is mani- 
festly impossible for Mr. Rykens to speak with certainty about the considera- 
tions which were passing in the mind of Dr. Schacht or any other member of 
the German government, but I find it difficult to draw the inference, which I 
was pressed to draw, that the proposal that N.V. should spend part of their 
accumulation of “ inland marks ” from trading profits in Germany on the building 
of a whaling fleet in Germany was wholly disconnected in the minds of Dr. 
Schacht and, others with the fact that the German government had permitted 
N.V. to undertake the business, hitherto foreign to their trading activities, 
of building ships for export for the purpose of the “‘ extraction process.” However 
that may be, it appears that at the beginning of 1936 Mr. Rykens and Mr. 
Hendriks learned that Dr. Schacht, meanwhile, had made a similar proposal 
to certain German concerns interested in the margarine or soap business, and 
therefore, presumably rivals of N.V., that these two concerns, namcly, Rau 
and Henkel, had agreed to build whaling fleets, and that the Norwegian govern- 
ment’s opposition to the recruitment of Norwegian officers and seamen had, been 
overcome. Dr. Schacht than made a fresh approach to N.V. It is not suggested 
that Dr. Schacht actually used any threats in this connection, but it is ehedeel 
that in connection with another proposal made in 1935 by Dr. Schacht, that 
N.V. should supply raw materials to the German government on credit terms 
instead, of for cash as theretofore, certain high officials of the Ministry of Food 
had openly threatened that, unless N.V. agreed to the proposal, the production 
quotas of their subsidiary companies in Germany would be cut. Dr. Schacht 
and Herr von Ribbentrop had disclaimed all knowledge of such threats although 
Mr. Rykens states that he did not accept the truth of these disclaimers. Be 
that as it may, N.V. had resisted the pressure brought to bear on that occasion 
and, refused bs to make any raw materials available to the German government 
on terms which would lead to any increase in Dutch or British investment 
in Germany.” 
Reverting to the proposal about the whaling fleet, Mr. Rykens says that 
it oe apparent—though, as I have said, no overt suggestion was made 
to this effect—that, unless N.V. were prepared to participate in the construction 
of the whaling fleet, consequences such as those indicated might, and probabl 
would, be extremely serious. To quote his own words, he says : "ina 

I have no doubt whatsoever that, had N.V. not complied with Dr. Schacht’s demands, 


the production quotas would have been cut still further and oth 
interests of N.V. taken. ee 


‘Let me say at once that, in examining, as I shall do later, the extent to which 
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economic pressure was responsible for the decision to participate in the building 
of the Unitas and the rest of the whaling fleet, I do not doubt at all that the 
German government were in a position to bring economic pressure to bear on 
foreign conecrns trading in the country through German subsidiaries, nor that 
they would hesitate to bring to bear any such pressure as they thought would 
serve their purpose. But it is not unimportant to consider, in light of the 
information available, what, apart from the virtual confiscation of N.V.’s 
German businesses, may be implied in the phrase ‘‘ other steps adverse to the 
interests of N.V.” 

The schedule giving the list of contracts for the building of ships for the 
purposes of the “ extraction process ” shows that, by the end of 1935, twenty 
contracts had been placed for the construction of forty-seven ships of a total 
tonnage of 249,710 tons. From the beginning of 1936 to Oct. 31, 1936, when 
the last contract was placed, thirteen more contracts were placed, for the building 
of twenty-one ships, no less than thirteen of which were tankers of 14,500 
tons or more. The total tonnage covered by these last thirteen contracts 
was 213,757 tons. I shall return to this matter later. For the moment, I 
say no more than that it appears to me to be a reasonable inference that the 
interruption of the “‘ extraction process”’ at this point would have been a 
“step adverse to the interests of N.V.” Before the proposal was accepted 
in principle, Mr. Rykens was made aware of two other points on which the 
German government insisted: (i) that the whaling fleet, when built, should be 
chartered to a new company to be formed, in which N.V. would have no more 
than a 50 per cent. interest, and (ii) that the fleet should not be transferred from 
the German flag without the consent of the German government. Dr. Schacht 
had refused to agree to N.V.’s proposal that the whaling fleet should be registered 
under the Dutch flag. Mr. Rykens was also aware that the German government 
was prepared to grant a subsidy towards its construction. Again, to quote 
his own words, Mr. Rykens says : 

This subsidy it was decided to accept because otherwise the cost of construction in 

Germany would have been wholly uneconomical. 
This appears to imply that with the subsidy, the amount of which is given as 
Rm. 2,295,570 as against the gross total of Rm. 9,767,921, both figures being 
in “inland marks,” the proposal was not ‘‘ wholly uneconomical,”’ but here 
again no detailed, information is vouchsafed, and, as will be seen, the gross 
figure included a sum of about £7,000 which N.V. were enabled to recoup 
themselves in sterling. The proposal having been accepted in principle, the 
formal contracts were dealt with by Mr. Thomas, a Dutch national, one of 
the principal Dutch members of the praesidiym, who was in Germany at all 
material times until he was compelled to leave in 1940. The formal documents 
relating to the Unitas herself appear in the exhibits to his affidavit, beginning 
with a letter of May 8, 1936, written by Mr. Thomas and another director on 
behalf of Verkaufs, the building owners, and ending with a letter of confirmation 
dated May 27, 1936. The formal contract was not signed until Jan. 26, 1939. 
Again, I observe in passing that at the beginning of May, 1936, there were still 
unplaced seven contracts involving twelve ships, to be built for the purpose 
of the ‘‘ extraction process,” of a tonnage of 137,816 tons. ; 

It is unnecessary to go through these documents in detail, but there are certain 
salient features to which I must refer. The Unitas was to be of 29,000 tons 
dead weight, and was to be built by shipbuilders at Bremen, with the expectation 
that the fleet was to be ready for the 1937-38 whaling season. The subsidy 
was to be for the same amount as had already been granted to the German 
rival concerns. The letter of May 8 contains two proposals to which I attach 
considerable importance. The first was that one of the foreign Unilever com- 
panies was prepared, to advance amounts of foreign currency which might 
be required as part of the actual building costs for items supplied from abroad. 
on condition that Verkaufs was allowed to replace such advances, plus a fair 
rate of interest, by deliveries of whale oil from the first whaling season at the 
world market price. In fact, it was admitted that no foreign currency at all 
was thus required for the actual construction of the vessel, and that the amount 
required for equipment purchased abroad was accurately estimated not to 
exceed £7,000. It is, of course, admitted that this sum would be lope covered, 
by the proceeds of the first season’s whaling. It follows that this programme 
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dertaken without any risk of losing sterling or guilders, and at a time, 
sar hee sineads been nate out, when the “extraction process ” was still m= 
operation. Next, Verkaufs undertook that its foreign companies were prepar = 
to advance such costs of running the whaling expeditions as had to be te: 
in foreign currency, which likewise might be recouped by deliveries of whale 
oil from each year’s catch at the world market price. It was also stipulated 
that, in general, Verkaufs should in no way be treated less favourably than ere 
rivals already referred to. In accordance with the arrangement that the 
whaling fleet should be chartered to a new company, in which Verkaufs had not 
a controlling interest, the Unitas company was formed on Sept. 24, 1937, 
to carry on whaling, to undertake all business connected with whaling, and, to 
process and utilise all products obtained from whaling. The capital was 
Rm. 1,000,000, subscribed as to Rm. 486,000 by Verkaufs and as to the balance 
by German interests. Mr. Thomas was one of the directors appointed by 
Verkaufs. The chairman, J. H. Mohr, was a Hamburg merchant. The charter- 
party is actually dated Feb. 24, 1938, but shows that, in fact, the Unitas was 
handed over to the Unitas company immediately she was delivered to Verkaufs 
on Sept. 23, 1937, and that the other vessels of the fleet were similarly handed 
over on Oct. 10, 1937. In this sense, as Mr. Thomas says, N.V., through Verkaufs, 
parted with the actual possession and control of the fleet, on completion, about 
two years before war broke out. The charter was for ordinary whaling operations 
in Antarctic waters, with permission to the charterers to use the fleet temporarily 
for the transport of soft oils and for storage of soft oils, or to allow a similar 
use by third parties. They were not, however, permitted to allow the fleet 
to be used by third parties for whaling purposes. Article 9 provided that the 
vessels should not be used except for legally permitted voyages, and that no voyage 
should be undertaken that exposed the vessels to danger of confiscation, seizure 
or capture. By art. 10, areas endangered by war were to be avoided at all 
costs, and Verkaufs was entitled to demand that the vessels be used in a way 
that precluded any war risks affecting them, and the provisions of art. 9 were 
made particularly applicable to perilous areas and war risk. The charter 
for the entire fleet was to end on Sept. 20, 1940. 

In the two concluding paragraphs of his affidavit Mr. Rykens contends that 
the building of the whaling fleet was undertaken involuntarily. He says that, 
although his conferences with Dr. Schacht and Herr von Ribbentrop were 
conducted in a courteous manner, he was never left in any doubt as to the 
reality of the threats lying behind their proposals, and that he has no doubt 
at all that, if N.V. had not agreed to the building of the whaling fleet in Germany 
for operation under the German flag, steps would have been taken to confiscate 
or render valueless N.V.’s assets in Germany and to restrict to the minimum 
any further carrying on of business by N.V. in Germany. He submits that 
N.V. was forced, by the German government into a position in which they had 
no alternative but to comply with the German government’s demands. He 
draws attention to the difference between the circumstances in which the 
Unitas and the whale catchers came to be constructed in Germany and those 
in which the ships for export were constructed under the “ extraction process.” 
The latter, he admits, were built voluntarily by N.V. as part of a consistent 
policy of restricting and reducing N.V.’s interests in Germany. but he says 
that the whaling fleet was built ‘ only as the result of the direct pressure by 
the German government.’ The rival arguments may be summarised shortly 
as follows. For the Crown it is argued (i) that in the case of a ship the enemy 
flag is prima facie decisive of her enemy character, and that, if there be special 
exceptions to this rule, there is nothing in the facts of this case to warrant 
the making of an exception ; (ii) that the ship is condemnable as enemy property. 
The claimants, while admitting that the flag under which she sailed is an im- 
portant consideration, argue that the Unitas was placed under the German 
flag involuntarily and under duress. Secondly, they seek to apply in their 
favour the principle of Daimler Co., Ltd. v. Continental Tyre & Rubber Co. 
(Gt. Britain), Ltd. (6), and assert that ‘“‘ the whole and sole ownership ”’ in the 
ship,‘ in every real and business sense ” was in N.V.: see The St. Tudno (7) 
per Sir SAMUEL Evans, P. ( [1916] P. 297). To this second contention the 
Crown replies, first, that the allegation of duress is inconsistent with the allegation 
of “‘ whole and sole ownership in every real and business sense.”’ Apart from 
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this allegation of inconsistency, it submits as a matter of principle that the 
decision in the Daimler case (6) is applicable in prize only in favour of the Crown 
and not of the claimants, and that the argument of the claimants would mean 
allowing the nationality of shareholders in the company owning the vessel 
(and in this case shareholders twice, thrice, or even, as regards N.V., four times 
removed) to determine her character and ownership, and, further, that, if 
the decision in the Daimler case (6) is applicable as the claimants contend, 
the result would be that Verkaufs was a house of trade of N.V. in Germany, 
that the Unitas was a concern of that house of trade, and that N.V. on the 
outbreak of war did nothing whatever to dissociate themselves from that house 
of trade or its concerns. 

I will deal first with the question of the flag. In Prart’s edition of Story 
ON Prize Courts the proposition is thus stated at p. 61: 


Ships are deemed to pone the country under whose flag and pass they navigate, 
and this circumstance is conclusive upon their character. 


But at p. 62 the author adds: 


When, however, it is said that the flag and pass are conclusive on the character 
of the ship, the meaning is this: that the party who takes the benefit of them, is 
himself bound by them ; he is not at liberty, when they happen to turn to his disadvan- 
tage, to turn round and deny the character which he has worn for his own benefit, 
and upon the credit of his own oath or solemn declarations ; but they do not bind 
other parties as against him ; other parties are at liberty to show that these are spurious 
creder tials, assumed for the purpose of disguising the real character of the vessel ; 
and it is no inconsiderable part of the ordinary occupation of a Prize Court, to pull 
off this mask, and exhibit the vessel so disguised in her true character of an enemy’s 
vessel. 


The Vigilantia (8) is cited in support of both propositions, and the later 
passage is taken from The Fortuna (9). In The Vrow Elizabeth (10) StrR Witt1aM 
Scott said (5 Ch. Rob. 4, 5): 

. . . I hold the claim to be also against the established rules of law; by which it 

has been decided that a vessel, sailing under the colours and pass of a nation, is to be 
considered as clothed with the national character of that country. With goods it 
may be otherwise, but ships have a peculiar character impressed upon them, by the 
special nature of their documents, and have always been held to the character, with 
which they are so invested, to the exclusion of any claims of interest, that persons 
living in neutral countries may actually have in them. 
In laying down the rule, Str WixLLI1aM Scorrt said that there might be cases of 
such particular circumstances as to raise a reasonable distinction. He instanced 
the case where, because the governments of France and, Holland had refused, 
in breach of the Treaty of Amiens, to allow British property to be withdrawn 
from certain islands otherwise than in ships of France and Holland, and on 
destination to those countries, the British government had permitted British 
ships to put themselves under the Dutch flag for this particular purpose. He 
added that in such cases the particular situation of affairs arising out of this 
refusal to execute the treaty might have entitled such parties to a relaxation 
of the general rule (ibid., 7, and note (a) thereto). The same principles were 
applied by Sir SamuEt Evans, P., in the first world war: see The Tommi (11), 
and The Hamborn (12). In The Hamborn (12) Str SamMuEL Evans, P., stated 
the rule thus ( [1918] P. 22). 

i f prize law, based on the principles upon which courts of prize 
ake that rey will’ palstrsta through and Bevo idee and technicalities to the facts 
and realities. This rule, when applied to questions of the ownership of vessels, means 
that the court is not bound to determine the neutral or enemy character of a vessel 
according to the flag she is flying, or may be entitled to fly, at the time of capture. 
The owners are bound by the flag which they have chosen to adopt; but captors 
ag against them are not so bound. Le 
He then cited the passage from Srory already referred to. The criticism of 
this passage on appeal ( [1919] A.C. 995), when Str SAMUEL Evans, Pa judgment 
was affirmed by the Privy Council, does not affect the validity of the principle, 
but only its applicability to the facts of the particular case. The only ie 
exceptions to which my attention has been drawn are The Palme (13) an 
The Taxiarchis (14), both referred to in WHEATON’s INTERNATIONAL Law, 
Vol. I, 7th ed., pp. 152, 153. These were both cases of vessels whose country 
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had no maritime flag, a particular circumstance which bears no resemblance 
to the present case. With regard to such cases, however, the editor of WHEATON, 
Professor Keith, says (tbid., 153) : 

It is not at all clear that even in such a case as this English law would have deviated 
from its rule that the flag is decisive against the owners. 

The editor of OPPENHEIM’s INTERNATIONAL Law, 6th ed., says (Vol. II, p. 223, 
note 1), that the circumstance that the vessel was compelled to fly the flag 
of a maritime state would make no difference to the general rule. 

Admittedly, the case of alleged duress has never arisen as a “ particular 
circumstance ”’ to raise a reasondble distinction. It is manifestly unnecessary 
to consider whether the handing over of a ship to be sailed under an enemy 
flag by reason of duress to the person of the true owner would be a particular 
circumstance, because nothing of the sort is alleged to have occurred. What 
is asserted is that the building of the Unitas as a German ship was brought 
about by duress of goods under the threat, unexpressed but by no means 
imaginary, of the confiscation of N.V.’s German property. In support of this 
contention, reliance was placed on the decision of the Court of Appeal in Maskell 
v. Horner (15) per Lorp Reapine, C.J. ( [1915] 3 K.B. 118) citing Atlee v. 
Backhouse (16), and it was argued that the same principle should be applied in 
prize. But that was a case of payment of money under duress of goods ; this 
is a case of making a series of contracts, and it is well settled in English law that 
duress of goods, as distinct from duress of person, does not avail to avoid a 
contract : see BULLEN AND LEAKE, PRECEDENTS OF PLEADINGS, 3rd ed. (1868), 

. 49. 
In Oates v. Hudson (17) Parks, B., said (6 Exch. 348) : 


In Atlee v. Backhouse (16) it is correctly laid down, that, in order to avoid a contract 
by reason of duress, it must be duress of a man’s person, not of his goods; but that 
where a sum of money is paid simply to obtain possession of goods which are wrongfully 
detained, that may be recovered back, for it if not a voluntary payment. 


Even assuming, however, that duress of goods would suffice in prize law as 
distinct from municipal law, I will examine, first, by themselves, the arrange- 
ments for the construction of the Unitas. It is said that there was nothing 
to be gained by N.V., but I would observe that it was their deliberate policy, 
with a view to restricting the accumulation of ‘“‘ inland marks,’ to invest them 
through their subsidiaries in the purchase of German businesses. Regarded 
solely as an investment of “‘ inland marks ” in a German business, I have been 
given no reason to suppose that the building of a whaling fleet was not a sound 
business proposition. One fact which admittedly had some influence with 
N.V. was that their trade rivals, presumably because it was to their advantage 
to do so, had undertaken to build whaling fleets. Moreover, save for the 
equipment to be paid for in sterling, for which, as has already been stated, 
they could very easily recoup themselves in sterling, only “inland marks ” 
were to be employed in the construction. I have not been informed whether 
the fleet was, in fact, completed in time for the 1937-38 season, a point on which 
the German government laid great stress and for which they offered every 
facility, and, therefore, whether there were two seasons, or only one, with, 
perhaps, part of another, before the outbreak of war made whaling in the 
Antarctic impossible. Nor have I had any evidence whatever to suggest that 
the whaling operations were anything but satisfactory and profitable. Seeing 
that almost the whole of the cost of building the Unitas was provided out of 

inland marks,” that the German government contributed a subsidy of 30 
per cent., and that it was stipulated that in general Verkaufs were not to be 
treated any less favourably than the whaling companies founded by their 
rivals, either as regards the carrying out of operations or the utilisation of the 
profits obtained—and there is no evidence that these conditions were not 
faithfully observed in peace-time—it does not seem to me that there was any- 
thing inherently unreasonable in the German government requiring that the 
ship should be a German ship, that she should be chartered to a German company 
in which German nationals held a controlling interest, and that the whaling 
fieet should not be sold or chartered outside Germany without the Ministry’s 
consent. Even if the project is to be considered on its own merits, I am far from 
convinced that it bore signs of being concluded under duress. 


G 
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_ Tam, however, unable to accept the submission that it is to be treated in 
isolation, or that, as Mr. Rykens asserts, the fleet was built “ only as the result 
of direct pressure by the German government.” ‘On the contrary, it seems 
to me that the decision to accept the proposal of the German government 
must have had a close connection with the ‘ extraction process.” In one sense, 
of course, they were essentially different projects, in that the one did, while the 
other could not, result in the extraction of ‘ blocked marks ” from Germany, 
but, as I have already shown, at the beginning of 1936, when the project of 
building a whaling fleet became the subject of serious consideration, the building 
of ships under the “ extraction process ” was very far from complete. Having 
regard to the proportion of tonnage for which contracts were yet to be placed, 
namely, 213,757 tons, out of a total tonnage of 463,467 tons, it seems to me 
to be a reasonably plain inference that a large part of the £7,500,000 yet remained 
to be extracted, and the fact that it is admitted that 2,000,000 “‘ blocked marks ” 
were extracted between Dec. 31, 1938, and Dec. 31, 1939, which presumably 
must have occurred during the eight months before the outbreak of war, appears 
to show that the “extraction process ’’ never wholly ceased to be effective. 
It was argued that I had no right to draw any such inference because other 
methods of extracting the “ blocked marks ” might be in operation. I offered 
the claimants the opportunity of proving that any other effective method was 
in operation, but the offer was declined. I do not hesitate, therefore, to draw 
the inference that early in 1936 the advantage of continuing the “ extraction 
process ” without interruption must have been in the minds of those directing 
the policy of N.V., and that the risk of this benefit being withdrawn cannot 
fail to have been a potent inducement to accept the proposal of building the 
whaling fleet. Putting it at its very lowest, the claimants have provided no 
evidence which satisfies me that this was not the case. In my view, there 
is no particular circumstance which takes this case out of the general rule that 
the enemy character of the ship is determined by her flag. 

Mr. Rykens complains that from the first introduction in 1931 of restrictive 
financial legislation the freedom of N.V. to exercise unfettered control over 
their businesses in Germany was seriously jeopardised, but traders, whether 
in foreign countries or in their own, are subject to the restrictive financial 
legislation of the country in which they trade, nor is there anything novel 
in the idea of some measure of discrimination in favour of native as against 
foreign traders or in the attempt to overcome such difficulties by setting up an 
organisation in accordance with the municipal law of the country concerned. I 
do not doubt that, with the coming of a totalitarian regime, in Germany, trading 
conditions became more precarious for foreigners carrying on business there, 
nor, as I have already said, that the German government would hesitate to 
bring any such pressure to bear as they thought would serve their purpose, 
but when it is insisted that this is a case of extreme hardship I feel obliged to 
say that I am concerned, not with that, but with the strict administration of 
the law of prize. Hardship is a matter for the bounty of the Crown, but, after 
all, it is quite clear from the evidence that, after the advent of the Nazi regime, 
N.V., so far from curtailing their trade in Germany, were expanding it by 
investing their accumulated profits in “inland marks” in what are described 
as “comparatively safer investments”? in Germany. Presumably, they did 
so because they thought it was the best policy for themselves, and, incidentally, 
for their British associates, who were equally interested, so to do. This policy 
still prevailed in 1936. In that year they were, as has been seen, still engaged 
in the “‘ extraction process,” a scheme which, while it was of considerable 
advantage to N.V., was also saving the German government foreign exchange. 
If, therefore, the desire to continue this process provided, as I infer that it did, 
some part at least of the inducement to participate in the German government's 
whaling schemes, which would not only provide that government with a whaling 
fleet without the expenditure of foreign currency, but would necessarily result 
in augmenting the provision of substitutes for the butter which they were 
openly proclaiming’ to the world was, figuratively speaking, being turned into 
guns, it is hardly a matter for surprise that the Crown should insist on its strict 
rights when the fortunes of war brought about the capture of this ship in 4 
German port. But, however that may be, I am prepared to decide this case 
on the basis that the flag is decisive of her enemy character. In The Endraught 
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(18) one of the group of cases governed by The Vigilantia (8), Sir WILLIAM 
Scort said (1 Ch. Rob. 20) : 


If the claimant from views of interest chose to engage himself in the trade of 4 
belligerent nation, he must be content to bear all the consequences of such a speculation. 


That sentence seems to me to apply to this case. 

Nevertheless, out of deference to the argument on the other points raised, 
I will express my opinion about them. As regards the principle of the Daimler 
case (6) it was argued that this must be applicable in favour of the claimants 
because otherwise the Unitas could have been condemned in a German prize 
court after the German conquest of Holland on the ground that in every real 
and business sense the whole and sole ownership of the vessel was Dutch: 
The St. Tudno (7); while, at the same time, the Crown seeks to obtain con- 
demnation in a British prize court. To this curious argument there seem 
to me to be two answers: (i) that the German government, having taken every 
precaution to ensure that the Unitas was owned, registered and managed in 
Germany and that no change should be made in this respect without their 
express consent, could have no object in bringing her before a German prize 
court, nor is there the slightest suggestion that they did so. On the contrary, 
the evidence is that she was treated during the war as a German ship. It is 
true that on July 5, 1941, a Reich commissioner for the management and control 
of N.V. was appointed, but this does not affect the point. (ii) if the Unitas 
had duly been condemned by a German prize court, her status would thereby 
have been determined in face of the world. Therefore, if she subsequently 
came before a British prize court, her case would fall tg_ be dealt with, not in 
spite of, but in light of, the fact that she had already been condemned to the 
German government by a court of competent jurisdiction. In my opinion, 
there is no authority for applying the principle of the Daimler case (6) in favour 
of claimants in prize, though it is clearly applicable in favour of the Crown: 
The Glenroy (19) ( [1945] A.C. 137). Moreover, it seems to me that it would 
be contrary to settled principle to do so. The allegation that the “‘ whole and 
sole ownership ” of the Unitas resides in N.V. depends on the fact that N.V. 
indirectly hold all the shares in Verkaufs. In my opinion, this claim is un- 
tenable. In The Primus (20) Dr. Lusuineton, during the Crimean War, 
said (1 Ecc. & Ad. 354): 


- + - not only the authority of Lorp STowELt, but every argument he used, go the 
whole length of saying, that whoever embarks his property in shares of a ship, is bound 
by the character of that ship, whatever it happen to be. If he reap the benefit accruing 
during peace, he must also take the consequence of war. 


In The Pedro (21) Futur, C.J., delivering the judgment of the majority of the 
court, said (175 U.S. 367, 368) : 


It was argued that the Pedro was not liable to capture and condemnation because 

British subjects were the legal owners of some and the equitable owners of the rest 
of the stock of La Compania La Flecha, and because the vessel was insured against 
risks of war by British underwriters. But the Pedro was owned by a corporation 
incorporated under the laws of Spain; had a Spanish registry ; was sailing under a 
Spanish flag and a Spanish licence ; and was officered and manned by Spaniards. Nothing 
is better settled than that she must, under such circumstances, be deemed to be a 
Spanish ship and to be dealt. with accordingly. Story on Prize Courts (Pratt’s 
ed.), pp. 60, 66 and cases cited. The Friendschaft (22); The Ariadne (23); The Cheshire 
(24). Hatt on InTERNATIONAL Law, para. 169. 
Moreover, this principle was recognised by Sir Samvet Evans, P., in The Marie 
Glaeser (25). It was suggested in the course of the argument that the word 
‘“ shareholders ”’ was used in that case to describe the part-owners of the vessel. 
I have now seen the record and it is clear that the claim was made on behalf 
of shareholders in the company owning the vessel. The confusion may have 
arisen from the fact that, as the share certificate of one of the claimants shows, 
the limited liability company owning the ship was named after her. See also 
the British YEAR Boox or INTERNATIONAL Law, 1927, p. 164, to the same 
effect. As I do not find that duress is proved, I need not deal with the argument 
that it is inconsistent with the allegation that the whole and sole ownership 
resided in N.V. 

That brings me to the last point, the position of Verkaufs as a house of trade. 
The principle is stated in Story on Prize Courts, pp. 60, 61, as follows: 


H 


P.D.A.]) THE UNITAS (Lorp Merrman, P.) 433 


So if the agency [i.e., an agent stationed in a belligerent countr 

from the hostile country, each is not clearly aS and ee eailon oes 
in & house of trade in an enemy’s country, he is, as to the concerns and trade of that 
house, deemed an enemy ; and his share is liable to confiscation as such, notwithstanding 
his own residence is in a neutral country, for the domicile of the house is considered 
in this respect as the domicile of the partners. 

But a neutral having such a commercial domicil in a country which becomes 
an enemy is, on the outbreak of war, according to the views held by British 
courts, allowed a reasonable interval during which he can discontinue or dis- 
sociate himself from the business in question: The Anglo-Mexican (26) ( [1918] 
2 A.C. 425, 426). See also The Glenroy (19), where Lorp Porter, delivering 
the opinion of the Privy Council, said ( [1945] A.C. 141): 


In a sense it is a hardship, but the neutral is given a locus penitentiae if he withdraws 
from the business carried on in the enemy country, and he may well be called on to 
elect not to continue to assist the trade of the enemy as the price of rescuing his goods 
from condemnation. 


It is argued that there was nothing that N.V. could do, and that prize law, 
like English law, does not compel the doing of the impossible. Reliance is 
placed on the fact that all the German directors resigned from N.V. after the 
outbreak of war between Germany and this country. So, apparently, did the 
British directors—at any rate, the chairman did so. Admittedly, N.V. could 
do nothing after the invasion of Holland, but it is clear that during the time 
when Holland was neutral Mr. Thomas, a principal member of the praesidium, 
was still in Germany. But although he has sworn an affidavit in support of 
this claim, there is not the slightest suggestion that he, or anyone else on behalf 
of N.V., did anything to dissociate N.V. from the activities of their subsidiaries 
in Germany, even, for instance, by insisting on a strict compliance with arts. 9 
and 10 of the charterparty quoted above. During the war it is true that on 
Oct. 26, 1943, the British company wrote a letter to the Ministry of War Transport 
claiming that this whaling fleet, and another with which I am not concerned, 
were not German owned and should not be considered as available for reparations, 
but that does not seem to me to affect the point that at the time when N.V. 
were still neutral they did nothing to dissociate their organisation in Germany 
from the taint of enemy character or to make plain to the British government 
where they stood. 

For these reasons this claim, in my opinion, fails, and the Unitas should be 
decreed to be good and lawful prize, and I give judgment accordingly. 

Judgment accordingly. No order as to costs. 

Solicitors : Simpson, North, Harley & Co. (for the claimants) ; The Treasury 
Solicitor (for the Procurator-General). 

[Reported by R. HENDRY WHITE, Esq., Barrister-at-Law.] 


EDWARD H. LEWIS & SON, LTD. v. MORELLI & ANOTHER. 


[Kixe’s Benou Drvision (Denning, J.), February 12, 13, 16, 1948.] 


Landlord and Tenant—Lease—Determination—F orfeiture—Lessee enemy alien 
abroad—No person authorised to pay rent or perform covenants—Re-entry 
by grant of weekly tenancy to another tenant. 

In 1926 the landlord let to A, an Italian, for a period of 21 years, certain 
premises, consisting of a restaurant and dwelling-rooms, which were occupied 
by B, who managed the business as A’s agent or partner. In 1939 A 
went to Italy and was resident there on June 10, 1940, when war broke 
out between Great Britain and Italy. The premises were then let by the 
landlord to B on a weekly tenancy. In 1945 the landlord gave B notice 
to quit, but B continued in possession. A returned from Italy in 1946, 
and, on the expiration of the term of years originally granted to him, 
the landlord brought an action against A and B for recovery of possession 
of the premises :— 

Hxetp: on the outbreak of war with Italy, A became an alien enemy 
and the contract between him and B, whether it was one of agency or one 
of partnership, was dissolved. and there was no one in this country author- 
ised, to pay the rent or perform on behalf of A the covenants in the lease ; 
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the landlord, therefore, was in a position to forfeit the lease and his action 
in granting and continuing a tenancy to B was in law @ re-entry which 
effected a forfeiture; but, as between the landlord, and B, there was a 
tenancy which was protected by the Rent Restrictions Acts and the land- 
lord was not entitled to recover possession from her. 

[As to For¥rEeITuRE or A LEASE, see HALSBURY, Hailsham Edn., Vol. 20, pp. 
246, et seq.; paras 278, et seg.; and ror Cases, see DIGEST, Vol. 31, pp. 460, e seq., 
Nos. 6077, et seq.] 

Cases referred to: , 
(1) Wallis v. Hands, [1893] 2 Ch. 75; 62 L.J.Ch. 686; 68 L.T. 428; 31 Digest 


518, 6656. 
(2) Morion v. Woods, (1869), L.R. 3 Q.B. 658; 9 B. & S. 632; 37 L.J.Q.B. 242 ; 
affd., (1869), L.R. 4 Q.B. 293; 38 L.J.Q.B. 81; 21 Digest 250, 752. 


Action tried by Drenninec, J. . 

In 1926 the landlords, Edward H. Lewis & Son, Ltd., let premises known as 
39, Floral Street, Covent Garden, and consisting of a restaurant and living 
accommodation to the first defendant, Guilio Morelli, an Italian, for 21 years 
from Mar. 25, 1926, at a rent of £325 a year, the lease containing a proviso 
for re-entry in the event of breach of covenant by the tenant. Morelli did not 
occupy the premises himself, but he let into occupation one Cura who conducted 
the restaurant business as Morelli’s agent or partner and lived in the rooms 
above the restaurant. Cura paid the rent to the landlords. In 1931 Cura 
died and his widow, the second defendant, in his place conducted the business 
and paid the rent of the premises on behalf of Morelli. In 1939 Morelli went to 
Italy and he was residing there on June 10, 1940, when war broke out between Great 
Britain and Italy. Business being difficult at that time Mrs. Cura approached 
the landlords who purported to grant her a weekly tenancy of the premises 
commencing on June 24, 1940, at a rent of £4 14s. 9d. (later reduced to £4 48) 
a week. In 1945 the landlords gave Mrs. Cura notice to determine “ your 
tenancy.” She, however, remained in possession. In July, 1946, Morelli 
returned to England and claimed that his lease was still in existence. The 
lease having expired on Mar. 25, 1947, the landlords brought this action, claiming 
possession of the premises. Morelli did not deferid and judgment was entered 
against him. Mrs. Cura resisted the claim on the ground that she was protected 
by the Rent Restrictions Acts. The landlords, in reply, pleaded that Mrs. Cura 
had never had a tenancy of her own at the conclusion of which she had held 
over and so could not claim the protection of the Acts. 


Rees-Davies for the landlords. 
The first defendant did not appear. 
Jukes for the second defendant. 


DENNING, J., stated the facts and continued: The real question is 
whether the lease granted by the landlords to Morelli remained in existence 
after June 1940. If it did, the tenancy which the landlords purported to 
grant to Mrs. Cura would be invalid, because the landlords had no estate which 
would entitle them to grant such a tenancy, but, if the lease did not remain 
in existence, there is no reason to impeach the validity of the tenancy. Counsel 
for Mrs. Cura has argued that the lease to Morelli came to an end in June, 
1940, there being, on the grant of a tenancy to Mrs. Cura, a surrender by operation 
of law of the lease granted in 1926 to Morelli. I do not think that it came 
to an end on that ground, if for no other reason than that there was no assent 
by Morelli, which would, be essential for such a surrender: see Wallis v. Hands 
(1) ; but I do think that the outbreak of war with Italy made a great 
difference in the legal position. Morelli became an alien enemy, and the out- 
break of war dissolved the contract between him and Mrs. Cura, for, whether 
it was a contract of partnership or of agency, its continuance would involve 
communication with an alien enemy. Once that contract was dissolved, there 
was no one in this country authorised to pay the rent or perform the covenants 
in the lease on behalf of Morelli, and any attempt by him to authorise someone 
to do &0 would be illegal because that also would involve communication with 
an alien enemy. ; The landlords, therefore, after the outbreak of war with Italy, 
became m @ position to forfeit the lease and their action in granting and con- 
tinuing a tenancy to Mrs. Cura was in law a re-entry which effects a forfeiture. 
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They ought, it is true, to have obtained the leave of the court under the Courts 
(Emergency Powers) Act, 1939, and to have made the Custodian of Enemy 
Property a party to the application, but I think that no one except the 
Custodian could raise that point. At any rate, as between the landlords 
and Mrs. Cura, there was an estoppel preventing that point being raised : see 
Morton v. Woods (2), per Buacksurn, J. (L.R. 3 Q.B. 670). In my judgment, 
therefore, as between the landlords and Mrs. Cura there was a tenancy, Mrs. 
Pa is protected by the Rent Restrictions Acts, and judgment must be entered 
r her. 
‘y Judgment for the second defendant with costs. 
Solicitors : Burton, Yeates & Hart (for the plaintiffs) ; Cochrane & Cripwell 
(for the second defendant). 


[Reported by F. A. Amiss, Esq., Barrister-at-Law.] 


KAFTON v. KAFTON. 


[Court o¥r AppEaL (Tucker, Bucknill and Cohen, L.JJ.), February 12, 
13, 16, 1948]. 


Divorce—Cruelty—Condonation—Revival—Desertion for less than 3 years— 
Condonation and desertion not pleaded—Adjournment of hearing and amend- 
ment of pleadings—Corroboration of cruelty. 

Cruelty which has been condoned may be revived as a matrimonial 
offence by subsequent desertion, and for this purpose desertion for 3 years 
need not be established. 

Beard v. Beard ({1945] 2 All E.R. 306; 174 L.T. 65), applied. 

Per Tuoxer, L.J.: (i) It is not necessary that condonation should 
always be pleaded, but failure to plead condonation does not relieve the 
judge of the duty of investigating that question if there is any material 
indicating the possibility of the existence of condonation. | Where 
condonation has not been pleaded, but it appears from the evidence that 
there are matters which will require investigation in that connection, and 
still more so when it becomes apparent that there may be an answer to 
the allegation of condonation in the shape of a revival of the condoned 
offence, it is highly desirable that the judge should indicate to counsel 
the nature of the issues which appear to him to be arising, and, if 
necessary, adjourn the case or allow the pleadings to be amended so 
as to raise those issues. 

(ii) The requirement by the court of corroboration where cruelty is 
alleged is merely a matter of practice, and not a rule of law, and it has 
never been decided that the court is not entitled in a proper case, where 
it is in no doubt where the truth lies, to act on the uncorroborated testimony 
of the petitioner. 

Per Cowen, L.J.: the need of corroboration is necessarily greater in 
an undefended case than in a defended case where the evidence of the 
petitioner, though uncorroborated, is tested by cross-examination and 
can be measured against the evidence given on the other side. 

[As To REvIvAL OF OFFENCES AFTER ConponatTion, see HALSBURY, Hailsham 
Edn., Vol. 10, pp. 680, 681, paras. 1006, 1007 ; and ror Cases, see DIGEST, Vol. 
27, pp. 343-347, Nos. 3236-3285.] 

Cases referred to : 

(1) Beard v. Beard, [1945] 2 All E.R. 306; [1946] P. 8; 114 L.J.P. 33; 174 L.T. 

65; 2nd Digest Supp. 
(2) Lloyd v. Lloyd and Hill, (1947}-1 All E.R. 383; [1947] P. 89; [1948] L.J.R. 85. 
(3) Beer v. Beer (Neilson cited). Beer v. Beer and Neilson, [1947] 2 All E.R. 711; 
[1948] P. 10. 

(4) Judd v. Judd, [1907] P. 241; 76 L.J.P. 120; 98 L.T. 59; 27 Digest 292, 2678. 

AppraL by the husband from an order of Mr. CoMMISSIONER BLANCO 
Wurtz, K.C., made on July 10, 1947, granting the wife a decree nisi of 
divorce. The wife alleged acts of cruelty extending from 1931 to 1940. 
From 1940 to 1943 sexual intercourse regularly took place between the 
parties, but in January, 1944, less than 3 years before the presentation of the 
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petition, the husband, deserted the wife. Neither condonation nor << 
were pleaded. The husband appealed on the grounds (a) that eyeing: or 
less than 3 years did not revive the condoned acts of cruelty; ( Fi 
condonation and desertion were not pleaded, counsel had not been affordec 
adequate opportunity of arguing those matters; (¢c) the pi pr ast er 
not given sufficient weight to the desirability of corroboration of the evic enee ts 
cruelty. The Court of Appeal held that (a) the acts of cruelty had. been revive 4 
(6) condonation and desertion had been thoroughly investigated at the wee ; 
(c) there was sufficient corroboration ; and dismissed the appeal. The facts 
appear in the judgment of Tucker, L.J. 


Gallop, K.C., and Simon for the husband. 
Rk. F. Levy, K.C., and C. Lawson for the wife. 


TUCKER, L.J.: The parties were married on June 21, 1931, and on 
Aug. 28, 1934, a son, Eric, was born. On Apr. 26, 1946, the wife lodged this 
petition in which she charged her husband with cruelty. The learned 
commissioner found that there had been acts of cruelty from 1931 down to 
and, including 1940. The year 1940 brought a marked change in the married 
life of these two people, because, owing to the air attacks, the wife and her 
son went to Buxton, where she appears to have carried on her dressmaking 
business. She remained at Buxton from 1940 until 1944. She used to visit 
her husband in London about once a month and during those visits sexual 
intercourse took place regularly between them until October, 1943, when 
she did not come to London. The husband appears to have been suspicious 
and, a few days before Christmas he went to Buxton and had an interview with 
her at which, he says, she admitted that she had been associating with men, 
as she said, “‘ merely for company’s sake.’’ There was a scene. He accused 
her of consorting with prostitutes, and he left her and intimated that he would 
never make a home for her again. It would appear from that recital of the 
facts that all the cruelty down to 1940, if established, had been condoned 
by the regular intercourse that the parties had in 1941, 1942 and 1943, and, 
therefore, to avail herself of the previous acts of cruelty, it was necessary for 
the wife to establish fresh acts after October, 1943, which amounted to cruelty 
taken in conjunction with the husband’s previous conduct. Only two 
incidents of that kind were alleged and it is clear from the evidence that it 
was left in considerable doubt whether one of those episodes took place in 
January, 1943, or January, 1944. There is no finding by the commissioner 
as to the date at which that incident took place, and no finding by him that 
the condoned cruelty was revived by any act of cruelty after October, 1943. 


The commissioner, however, came to the conclusion that the husband had, deserted - 


his wife from January, 1944, down to the date of the petition and that 
that breach of matrimonial duty revived the previous acts of cruelty which 
he had found proved. 

The first ground for this appeal was that we ought to order a new trial 

because neither condonation nor desertion was pleaded and counsel were 
given no opportunity either to call evidence relevant to those issues or 
to argue those points before the commissioner. The commissioner, in his 
judgment, said : 
_ I am satisfied that the respondent was guilty of cruelty substantially as alleged 
in paras. 10, 11, 12, 13, 14 and 15 of the petition. Then one comes to the later stage, 
[January, 1944] when the husband was not so much guilty of cruelty as of desertion, 
but at that time I am satisfied that the husband deserted the wife and that revived 
the cruelty which the wife had long ago condoned, 


It has been decided by this court in Beard v. Beard (1) that to revive a previous 
matrimonial offence which has been condoned it is not necessary to establish 
desertion for the full period of 3 years, but that desertion for a shorter period, 
will suffice. Beard v. Beard (1) dealt with the revival of condoned, adultery 
and counsel for the husband formally took the point that it was wrongly 
decided so that he might argue the point elsewhere. I think it is clear that 
no distinction can be drawn between the present case and Beard v. Beard (1), 


and that the reasoning of the judges in that case applies equally to a case of 
cruelty as to a case of adultery. 


C 
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Counsel for the husband asked in the alternative for a new trial in order 
that the issues of desertion and condonation should be gone into. As I have 
said, desertion was not alleged in the petition, and I deal with the case on 
the basis that neither desertion nor condonation was pleaded. It is not 
necessary that condonation should always be pleaded, but failure to plead 
condonation does not relieve the judge of the duty of investigating that 
question if there is any material indicating the possibility of the existence 
of condonation. It is his duty to be satisfied, before he grants a decree, that 
there has been no condonation. I think that what was said by Hopson, J., 
in Lloyd v. Lloyd and Hill (2) represents a practice which should be followed 
wherever this question arises. He said ([1947] P. 91): 

When the case came to be heard it became apparent that it would be the duty of 

the court to ascertain whether or not condenation existed_so as to be a bar to the 
relief claimed, and that the court at any rate could not be confined to the pleadings. 
There was a good deal of ground to be covered, because since January, 1946, until 
today many months have passed and a good many things have happened which, it 
now appears, have a bearing on this question of condonation and revival. Therefore, 
through their counsel, I invited the parties to investigate these facts on my behalf, 
indicating that if anything arose in the nature of new matter I would deal with it, 
if necessary, by adjourning the case so that the new matter might be considered if 
it came as a surprise. But no application of that kind has been made, and the ground 
has been covered, not only up to the date of the petition, but right up to the date 
of the hearing, by evidence on both sides. When the situation became plain to the 
co-respondent’s advisers the co-respondent and the respondent themselves came 
and gave evidence, the latter on behalf of the co-respondent. So, as I say, I have 
had evidence on both sides. 
That, I think, is the proper course to be taken. When condonation has not 
been pleaded, but it appears from the evidence that there are matters which 
will require investigation in that connection, and still more so when it becomes 
apparent that there may be an answer to the allegation of condonation in 
the shape of a revival of the condoned offence, it is highly desirable that the 
judge should indicate to the counsel concerned in the case the nature of the 
issues which appear to him to be arising and calling for his decision, and, if 
necessary, adjourn the case or allow the pleadings to be amended so as to 
raise those issues. It is unfortunate that that course was not taken in this 
case. None the less, it is necessary to investigate the evidence that was called, . 
at the trial, because it would be idle for this court to order a new trial if it 
was apparent that on all the available evidence there was only one conclusion 
which could be reached. a ae, 

[His Lorpsurip considered the evidence, said that, in his opinion, in view 
of that evidence it would be wrong to order a new trial, and continued, :—] 
Counsel for the husband has argued that, in any event, the judgment of the 
commissioner ought not to stand. He said that this court: could intervene 
on the ground, inter alia, that the commissioner had fallen into the error of 
not having sufficient regard to the desirability of corroboration in a case of 
this kind, and had treated as matters of corroboration things which did not 
amount to corroboration. It is true that in cases of cruelty it is the practice 
of the court to require corroboration, but it is not a rule of law. It is merely 
a matter of practice. There may be many cases in which it would be unsafe 
to act without corroboration, but it has never been decided that the court 
is not entitled in a proper case, where it is in no doubt where the truth lies, 
to act on the uncorroborated testimony of the petitioner. I do not desire to 
be understood as saying anything to weaken the requirement that corroboration 
in these cases is highly desirable, but there may be cases in which the court 
feels that it can safely act without corroboration. In the present case, however, 
I think there was some corroboration of some of the incidents spoken to by 
the wife and I can find no trace of the commissioner having misdirected, 
himself as to what is required by way of corroboration or as to what amounts 
to corroboration. I have come to the conclusion chat it would be impossible 
for this court to interfere with the finding of fact at which the commissioner 
has arrived, namely, that cruelty down to 1940 had been established, and 


for these reasons I think this appeal fails. 


i i od me some 
UCKNILL, L.J.: I agree. The only point which has cause 
ie during the hearing of the appeal is whether the husband really had a 
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sufficient opportunity of dealing with the charge that he had, deserted his 
wife without cause. After hearing all the evidence read on that point this 
morning, and, after reading what the commissioner has said, I think that the 
matter was thoroughly thrashed out and I cannot see how, on the information 
—if one can eall it information—which the husband had in January, 1944, 
as to his wife’s conduct, he could possibly hope to establish that he had good 
grounds for leaving her. That he did leave her and that he meant to leave 
her in December, 1943, is clear from his own evidence and I think WILEMER, ds 
is correct in his judgment in Beer v. Beer (3) where he says that in cases of 
this kind the burden is on the husband of proving that his belief in his wife’s 
guilt was sufficient to absolve him from the charge of desertion. This case 
illustrates once more the great importance of having issues defined carefully 
before a case comes on for trial. As regards the lack of corroboration, I think 
it is material to point out that, as the commissioner says in his findings, the 
wife never wanted to divorce her husband on the ground of cruelty. She wanted 
him to come back to her. It seems odd, if he was crucl to her, that there was 
no attempt on the part of the wife’s family to build up a case against him. 
They were not thinking about divorce for cruelty at all and that may well 
explain the fact that nobody remembers exactly what happened with regard 
to some incidents. 


COHEN, L.J.: I agree. I only desire to add one word on the question 
of corroboration. Accepting that it is the practice of the Divorce Division 
to require corroboration in cases of cruelty, as my Brother has pointed out, 
it is not a rule of imperative application. It is a matter within the discretion 
of the court or jury, if properly directed, in each case to convict even without 
corroboration. The need of corroboration is necessarily greater in an undefended 
case, such as Judd v. Judd (4), than in a defended case where the petitioner’s 
evidence, though uncorroborated, is tested by cross-examination and can be 
measured against the evidence that is given on the other side. It is not 
necessary, however, to go into that point at length since I entirely agree with 
what has fallen from my Brethren, that there is a sufficient measure of 
corroboration to justify the conclusion to which the commissioner came. For 
these reasons I agree that the appeal fails. 

Appeal dismissed with costs. 

Solicitors : Albin Hunt and Stein (for the husband); Thornton, Lynne and 
Lawson (for the wife). 

[Reported by C. N. Beatriz, Esq., Barrister-at-Law.] 


R. v. GOVERNOR OF WORMWOOD SCRUBBS PRISON AND 
ANOTHER. Ez parte BOYDELL. 


[Kixe’s Bencn Division (Lord Goddard, C.J., Humphreys and Denning, 
JJ.), February 26, 27, 1948.] 

Army—Emergency commission—Release from military duty during emergency 
subject to recall—Duration of subjection to military law—‘ Officer of regular 
forces ”’—** On active list”’—Army Act, ss. 158 (1), 190 (8)—Royal warrant 
for Pay, Appointment, Promotion and Non-Effective Pay of the Army, 1940, 
art. 21—Army Order 83 of 1945. 

By s. 175 (1) of the Army Act, the “‘ persons subject to military law as 
officers ”’ are “‘ officers of the regular forces on the active list within the 
meaning of any royal warrant for regulating the pay and promotion of 
the regular forces . . .” Clause 21 of the royal warrant for regulating 
pay, promotion, etc., dated Feb. 29, 1940, defines ‘“‘ officers on the active 
list” as ‘‘ officers of the regular forces whether on full pay, half pay*or 
otherwise, before their retirement,’ and excludes “ officers who have 
retired and are subsequently recalled . .. or re-employed ...”; and 
s. 190 (8) of the Army Act, defines “ regular forces” as “‘ officers and 

, soldiers who by their commission, terms of enlistment, or otherwise, are 
liable to render continuously for a term military service to His Majesty 
in every part of the world . . .” A royal warrant, Army Order 83 of 1945, 
authorised the release from military duty and transfer to the unemployed 
list (before the termination of the “ present emergency”) of an officer 
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granted an emergency commission in the land forces for service with the 
regular army, with liability to be recalled, if and when required, until 
the end of the emergency. The order provided: “. .. an officer so 
released shall remain on the active list of our regular army while on the 
unemployed list, but shall not ... be entitled to army pay or other 
emoluments . . . neither shall he be eligible to count any period served 
on such unemployed list towards increment of pay or promotion .. . 
nor shall he be eligible for promotion during such period.” Section 158 (1) 
of the Army Act provides that where an offence under the Act has been 
committed by any person while subject to military law, the offender may 
be taken into and kept in military custody and tried and punished even 
if he has since the commission of the offence ceased to be subject to military 
law, provided his trial (if for an offence other than mutiny, desertion or 
fraudulent enlistment) commences within three months after he has ceased 
to be subject to military law. 

An officer holding an emergency commission was released from military 
duty on Dec. 15, 1945, and returned to his civilian employment. On 
Dec. 2, 1946, he was arrested by a provost officer, taken in custody 
to Germany, tried, convicted and sentenced to imprisonment by court- 
martial on a charge of conversion alleged to have been committed by him 
while subject to military law. On an application for a writ of habeas corpus : 

HELD : (i) an officer released from military duty is not liable, during his 
release, to render military duty continuously, and, therefore, after such 
release he is not an “ officer of the regular forces ’’ within s. 190 (8) of the 
Army Act; 

(ii) even if such a released officer could be held to be “‘ an officer of the 
regular forces,’ to be subject to military law he must, under s. 175 (1) 
of the Army Act, be “on the active list ’’ within the meaning of a royal 
warrant regulating pay and promotion, and the test whether or not an officer 
of the regular forces is ‘“‘ on the active list” is whether or not he receives 

ay ; 
: Gif) Army Order 83 of 1945 was not a warrant for regulating pay and 
promotion, and the provision in it which declared that an officer, released 
as therein provided, should remain on the active list of the regular army 
was ineffective and contrary to the Army Act; and at the time of his arrest 
and trial, therefore, the applicant was not an officer of the regular forces 
on the active list and he was not subject to military law, and a writ of 
habeas corpus must issue to the governor of the prison in which he was 
detained and an order of certiorari made to bring up the conviction to 
be quashed. 
[As to SupsEcTIon To Miritary Law, see HALSBURY, Hailsham Edn., Vol. 28, 
pp. 591, 592, paras. 1218, 1219; and For CasEs, see DIGEST, Vol. 39, p. 325, Nos. 
121, 122.] 


APPLICATION for habeas corpus. a 

On June 15, 1940, the applicant was granted an emergency commission 
for service in the regular army under reg. 159 of the King’s Regulations and 
Appendix xxvi thereto. On Dec. 15, 1945, he was released from military 
duty under Army Order 83 of 1945 and returned to his civilian occupation. 
On Dec. 2, 1946, he was arrested and taken to Germany and there he was tried 
and sentenced by court-martial on a charge of conversion. He applied for an 
order of certiorari and for a writ of habeas corpus directed against the respondents, 
the governor of Wormwood Scrubbs prison and the Secretary of War, but 
leave was given only to apply for habeas corpus. The court now held that at 
the times of his arrest and trial the applicant was not an officer of the regular 
foffces on the active list and so was not subject to military law. Accordingly, 
an order was made for the writ of habeas corpus to issue and the applicant was 
discharged. Leave was also given him to apply for an order of certiorari, and 
a peremptory order of certiorari was granted to bring up the conviction and 


quash it. 


Peter Lewis for the applicant. 


H. L. Parker for the respondents. re NN Nr 
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Feb. 27. LORD GODDARD, C.J., read the following judgment. casaan 
for the applicant applied, on Feb. 12, for a writ of habeas corpus to bring uP 1e 
body of Thomas Andrew Boydell, a prisoner in one of His Majesty's pt opens 
on the ground that he was illegally detained. The court adjourned the es 
for notice to be given to the governor of the prison and to the Secretary a 
State for War, both of whom appeared by counsel to oppose the issue 0 
the writ. The prisoner is detained by virtue of the order and sentence of a 
court-martial which sat at Luneburg, in Germany, on May 19 and 20, 1947, 
and convicted and sentenced him to two years’ imprisonment, a sentence which was 
afterwards reduced by the confirming officer to eighteen months. The question is 
whether the court-martial had jurisdiction to try the prisoner. He was granted 
an emergency commission on June 15, 1940, having previously served, in the 
ranks of the army, pursuant to reg. 159 of the King’s Regulations and, appendix 
xxvi thereto. On Dec. 15, 1945, he was released from military duty under 
the terms of a Royal Warrant known as Army Order 83 of 1945, and from 
that date and in accordance with the terms of the warrant, all pay ceased and 
he was no longer allowed to wear uniform. He returned to his civilian occupa- 
tion, but on Dec. 2, 1946, he was arrested, at his house by a provost officer, 
taken in custody to Germany and there detained till sentenced by court-martial, 
as already stated. In the circumstances of his arrest he had no opportunity of 
applying either for bail, or, at that time, for a writ of habeas corpus. He con- 
tends that at the time both of his arrest and, of his trial he was not subject to 
military law. 

The case raises a question of the highest constitutional importance and 
affects a large number of His Majesty’s subjects who were granted, emergency 
commissions and who, if the contention of the Crown is correct, are still in this 
present year subject to military law and will remain so until the emergency, 
which, it is said, still exists, is terminated in some lawful manner. The 
court approaches this case fully conscious of the gravity of the issues raised. 

The offences for which the prisoner was convicted were said to have been 
committed, and the court so assumes, while the prisoner was subject to military 
law, and it is, therefore, necessary, first, to refer to s. 158 of the Army Act, 
which reads as follows: 

(1) Where an offence under this Act has been committed by any person while subject 
to military law, such person may be taken into and kept in military custody, and tried 
and punished for such offence, although he, or the corps or battalion to which he belongs, 
has ceased to be subject to military law in like manner as he might have been taken 
into and kept in military custody, tried or punished, if he or such corps or battalion _ 
had continued so subject: Provided that where a person has since the commission 
of an offence ceased to be subject to military law, he shall not be tried for such offence, 
except in the case of the offence of mutiny, desertion, or fraudulent enlistment, unless 
his trial commences within three months after he had ceased to be subject to military 
law : but this section shall not affect the jurisdiction of a civil court in the case of any 
offence triable by such court as well.as by court-martial, and the limitation of time 
imposed by this proviso shall not apply in the case of a person who has been attached 
to or seconded for service with His Majesty’s military forces and has ceased to be sub- 
ject to military law by reason only of the termination of such attachment or seconding. 


The offence for which the prisoner was tried was not mutiny, desertion or fraudu- 
lent enlistment. The prisoner contends that he ceased to be subject to military 
law on his release in December, 1945, and, therefore, as more than three months 
had elapsed before his arrest and trial, the court-martial had no jurisdiction 
to try him. 

Part V of the Army Act deals with persons subject to military law and by 
s. 175 (1) it is provided : 


The persons in this section mentioned are persons subject to military law as officers, 
and this Act shall apply accordingly to all the persons so specified ; that is to say (1) 
Officers of the regular forces on the active list, within the meaning of any Royal Warrant 
for regulating the pay and promotion of the regular forces . . . 


The royal warrant for Pay, Appointment, Promotion and Non-Effective pay of 
the Army, dated Feb. 29, 1940, by art. 21, defines officers on the active 
list in these terms : 


“‘ Officers on the active list’ shall mean officers of the regular forces, whether on 
full pay, half-pay or otherwise, before their retirement, and shall not include officers 
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who have retired and are subsequently recalled to service under art. 522 or re-employed 
under art. 495. 


It thus becomes necessary to look at the definition of “‘ regular forces,” which 
is to be found in s. 190 (8) of the Army Act, but before examining the provisions 
of this section I will refer to Army Order 83 of 1945 under which the prisoner 
was released from the army. The preamble states that His Majesty deems it 
expedient to provide that officers granted emergency commissions in the land 
forces for service with the regular army may be released from military duty 
before the termination of the “ present» emergency,” and then provides that 
an officer may be released from military duty, in accordance with Army Council 
instructions, and placed on the unemployed list, with liability to be recalled 
if and when required until the end of the ‘“‘ present emergency.’’ Then follows 
this most important clause : 


Our further will and pleasure is that an officer so released shall remain on the active 
list of our regular army while on the unemployed list, but shall not after the effective 
date of such release, as may be determined by our Army Council, be entitled to army 
pay or other emoluments, other than any non-effective award for which he may be 
eligible or may become eligible. Neither shall he be eligible to count any period 
served on such unemployed list towards increment of pay or promotion, or for the pur- 
Seeger any non-effective award ; nor shall he be eligible for promotion during such 
period. 


It is this clause providing that an officer released from military duty who is 
to receive no further pay and whose service on the unemployed list is to count 
neither for increment of pay nor for pension, who is not eligible for further 
promotion, and who, according to the Army Council’s instructions [appearing 
as a footnote to the Order] is not to wear uniform, shall yet remain on the active 
list which is challenged. It is challenged on the ground that it conflicts with 
the statute, and if it is not authorised by the statute it is clearly ineffective and 
ultra vires. 
Section 190 (8) of the Army Act is in these terms : 


The expressions “‘ regular forces ’’ and ‘‘ His Majesty’s regular forces ’’ mean officers 
and soldiers who by their commission, terms of enlistment, or otherwise, are liable 
to render continuously for a term military service to His Majesty in every part of the 
world, or in any specified part of the world, including soldiers of the reserve forces 
when called out on permanent service... 


Counsel for the respondents contended that by the terms of his commission 
an officer is liable to render continuously for a term military service to His 
Majesty. We have been given a copy of an officer’s commission, and, it appears 
to us that it relates solely to the military duty of the officer to whom the com- 
mission is granted. If His Majesty is pleased to release an officer from all 
military duty, unless and until he is recalled to duty, in our opinion, he is not 
liable, during his release, to render military duty continuously. The latter 
word implies continuity, and the period of release breaks the continuity. The 
words “or otherwise” must have some meaning attached to them, and if His 
Majesty, who has granted the commission, is pleased to absolve the officer 
from the obligations thereof and to discontinue the pay which the holding of a 
commission would otherwise entitle him to receive, it seems to us that it would 
be a misuse of language to say that the officer is, during the period of release, 
liable continuously to render military duty. In our opinion, therefore, after 
Dec. 15, 1945, the prisoner was not an officer of the regular forces, and that 
part of Army Order 83 of 1945 which declares that an officer so released shall 
remain on the active list of the regular army is ineffective and contrary to 
he ‘statute. 

: Counsel for the respondents contended that Army Order 83 of 1945 was a 
royal warrant for regulating pay and promotion. One short answer 1s that it 
does not purport to be. It purports to be a warrant providing for the release 
of officers holding emergency commissions, and the fact that it says that during 
the period of release the officer shall be paid nothing and receive no promotion 
is not, in our opinion, any ground, for saying that it is a warrant which regulates 
either of those matters. This opinion is reinforced by the cases referred to by 
counsel for the applicant, although, apart from authority, we should be si oa 
opinion that we have expressed. But, even if a released officer could be hel 
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to be an officer of the regular forces, to be subject to military law he must be 
on the active list within the meaning of any royal warrant for regulating pay 
and promotion. This at once calls attention to the close and natural connection 
between pay and the active list. The one would seem complementary to the 
other, for while there may well be cases of an officer receiving pay, though not 
called on to perform services, for instance, those on half-pay due to medical 
unfitness, it would be remarkable indeed if an officer was on the active list 
and yet not entitled to any pay. We have already rejected the submission 
that Army Order 83 of 1945 is to be regarded as a warrant for regulating pay. 
In our opinion, the effective warrant is that of Feb. 29, 1940. That, in fact, 
is the warrant which regulates all sorts and descriptions of pay and its com- 
prehensive character can be seen by a glance at the table of contents. We 
have already referred to and read art. 21 and the words which require considera- 
tion are ‘ whether on full pay, half pay, or otherwise.” The words “ or other- 
wise” in a pay warrant, especially when read either in conjunction with or in 
contrast to ‘full pay” or “half pay”? must, in our opinion, mean “or any 
other kind of pay.” If pay has nothing to do with the question, so that a regular 
officer is on the active list whether he receives pay or not, why should the 
statute refer to the pay warrant to find out if an officer is on the active list 
or not, and what concern has the pay warrant with officers who receive no pay ? 
In our opinion, the test whether an officer of the regular forces is on the active 
list, is whether he receives pay or whether he does not. 

It follows that, in our opinion, the prisoner was not, at the time either of his 
arrest or of his trial, an officer of the regular forces on the active list and so was 
not subject to military law. While this court is not concerned, with results, 
it would certainly be surprising to find that men holding emergency commissions 
are in a different category in this respect from officers of the Reserve or the 
Territorials, or, indeed, from any other warrant officers, non-commissioned 
officers, or private soldiers who may be released under the terms of any warrant 
and who, it was conceded, are not subject to military law after release. It 
would be no less surprising to find that hundreds, and probably thousands, 
of officers released and returned to civilian life and occupation for over two 
years are none the less now, while going about their everyday life, still subject 
to military law and discipline. Were this the case, it would seem that one of 
these released officers who might be seen consorting with private soldiers in a 
public-house could be charged with conduct prejudicial to good order and 
military discipline, or if he misbehaved in public could, instead of being dealt 
with by justices, be taken before a court-martial and charged with conduct 
unbecoming an officer and. gentleman.. The paragraph in Army Order 83 of 
1945, which purports to retain the prisoner on the active list, is, in the opinion 
of this court, void as in conflict with the Act of Parliament. It follows that the 
prisoner is illegally in custody. ‘The writ will issue. Let the prisoner be 
discharged. 

Writ of habeas corpus issued with costs. Leave granted to apply for order of 
certiorari and peremptory order to quash the conviction granted. 

Solicitors: A. Kramer & Co., (for the applicant) ; Treasury Solicitor (for the 
respondents). 

[Reported by F. A. Amtss, Esgq., Barrister-at-Law.] 


ASSOCIATED LONDON PROPERTIES LTD. »v. 
WILLIAMS (INSPECTOR OF TAXES). 


[Court or AppraL (Tucker and Somervell, L. i 
February 23, 24, 1948.] 1 oe 
Income Tax—Schedule A—Valuation of property—Air-raid shelter constructed 
by landlord—Tenant to pay 8 per cent of cost each year for 12 years—‘ Rent 
or other consideration ”—Finance Act, 1938 (c. 46), s. 17 (1) (a) (proviso) 
The Finance Act, 1938, s. 17 (1) provides : ‘* In estimating for the pur oses 
of income tax under sched. A the annual value of any building, no Res ard 
shall be had—(a) to any room or other part of the building which has roa 
added at any time after the building was first assessed to tax, or was in- 
cluded in the building before it was so assessed, solely for the purpose of 
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affording protection in the event of hostile attack from the air, and is not 
occupied or used for any other purpose... Provided that this subsection 
shall not apply if the building or any part thereof is let and the rent or any 
other consideration for the lease is greater than it would have been if the 
room or other part referred to in para. (a) had not been added or included . . .”” 

In 1937 and 1938, by seven separate underleases, cach for 21 years, the 
taxpayers, as landlords, demised certain premises to certain tenants, who, 
in 1940, requested the taxpayers to construct or cause to be constructed an 
air-raid shelter for their protection. On June 4, 1940, the taxpayers entered 
into an agreement with the tenants:by which they undertook to construct 
an air-raid shelter under a garage at the rear of, but forming no part of, the 
premises demised under any of the seven underleases, and in due course the 
air-raid shelter was erected. In consideration of the erection of the shelter and 
the right, in common with other tenants, of access to and use thereof as an 
air-raid shelter, the tenants agreed to pay to the taxpayers. by quarterly in- 
stalments cach year for 12 years a sum equal to 8 per cent. per annum of the 
capital cost of the shelter, such annual sums to be ‘‘ deemed to be in addi- 
tion to the aggregate rent reserved by the leases and to be recoverable as 
rent paid thereunder.” In further consideration the tenants agreed to 
waive and surrender certain options to determine contained in the leases :— 

HELD: the sums in question were annual payments for the enjoyment 
of the right, in common with others, to make use of the air-raid shelter 
under an agreement designed substantially to reimburse the taxpayers 
over a period of years for the cost of its construction, and were not “‘ rent 
or other consideration ” for the underleases within the meaning of the proviso 
to s. 17 (1) of the Finance Act, 1938, and, therefore, the air-raid shelter 
should not be taken into account in assessing the annual value of the premises 
for the purpose of income tax under sched. A. 

Westminster (Duke) v. Store Properties Ltd. ( [1944] 1 All E.R. 118; 171 
L.T. 7), applied. 

Decision of Macnaghten, J. ( [1947] 2 All E.R. 474), reversed. 


As To ANNUAL VALUE FOR SCHED. A Tax, see HALSBURY, Hailsham Edn., Vol. 
7! pp. 35-42, paras. 63-74 ; and ror Cass, see DIGEST, Vol. 28, pp. 7, 8, Nos. 17-26.] 
ferred to: 
art Waseninaise (Duke) v. Store Properties Ltd., [1944] 1 All E.R. 118; [1944] 
Cho 1292) 113 1.).Ch. 15730171 Let. 73 2nd Digest Supp. 
(2) Donellan v. Read, [1832] 3 B. & Ad. 899; 1L.J.K.B. 269; 31 Digest 218, 3565. 
(3) Property Holding Co., Ltd. v. Clark, [1948] 1 All E.R, 165. 


; rae {HTEN, J., dated July, 28 

PPEAL by the taxpayers from an order of MACNAGHTEN, J., ly, 28, 

BE ee st Ne 1947} 2 All E.R. 474, affirming a decision of the General 

Commissioners of Income Tax that the value of an air-raid shelter should be 

taken into account in assessing, for the purposes of income tax under sched. AS 

the value of premises let by the taxpayers. The appcal was allowed. The facts 
appear in the judgment of Tucker, L.J. 


L Tucker, K.C., and Borneman for the taxpayers. 
= fo an ai ae (Sir Frank Soskice, K.C.) and Rk. P. Hills for theC rown. 


TUCKER, L.J.: This is an appeal by the taxpayers from a judgment of 
M AGHTEN, J., whereby he upheld the decision of the General Commissioners 
fe Tex fi for the division of St. Margaret and St. John in the county of 
4 Lincs oe by their decision, had reduced the asscssment on the taxpayers 
is ae f "e40 018, it having been contended by the taxpayers before the 
no ne ae 8 that their assessment should be reduced to the sum of £37,186. 
~-slacliy aaa te with regard to the figures. It was agreed that, if the contention 
ee ake: as Dees right, their assessment should be reduced, to £37,186. If, 
a rk uleted y the contention of the Crown were correct, the assessment would 
on c > 4 
ee Sage t artes en was made on the taxpayers under sched. A 

ns at aie " erin as Great Westminster House, and the year in 
in respeet as hipiaeat ar 1943. By seven separate underleascs the taxpayers 
snare sab hi ot Sara “ ts of these premises to H.M. Commissioners of Works 
had Geruece <2 pets gt ‘i a, of these leases was dated Dee. 30, 1938, and 
wenscaie pam aaa 958 et second, was dated Jan. 6, 1938, and also expired, 
expure . 
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on Sept. 29, 1958: the third was dated, Nov. 2, 1937, and expired on June 24, 
1958: the fourth was dated Dec. 10, 1937, and expired on June 24, 1958 : the 
fifth was dated Aug. 19, 1937, and expired on Mar. 25, 1958: the sixth was 
dated Dec. 10, 1937, and expired on June 24, 1958: the seventh was dated 
Dee. 10, 1937, and expired on June 24, 1958. The Commissioners of Works, holding 
under those leases, having requested the taxpayers to construct or cause to be 
constructed an air-raid shelter for their protection, on June 3, 1940, the tax- 
payers entered into an agreement with the commissioners by which they under- 
took to construct an air-raid shelter under the garage at the rear of Great West- 
minster House, which formed no part of the premises demised under any one 
of the seven leases to which I have referred. In due course that air-raid shelter 
was erected. 

General Rule No. I of sched. A to the Income Tax Act, 1918, provides : 

In the case of all lands, tenements, hereditaments or heritages capable of actual 
occupation, of whatever nature and for whatever purpose occupied or enjoyed, and 
of whatever value (except the properties mentioned in No. II and No. III of this 
schedule) the annual value shall be understood to be :—(1) The amount of the rent by 
the year at which they are let, if they are let at rackrent, and the amount of that rent 
has been fixed by agreement commencing within the peridd of seven years preceding 
the fifth day of April next before the time of making the assessment .. . 


Rule 8 of No. VII of sched. A, provides : 

The assessment and charge shall be made upon the landlord in respect of . . . (c) 
any house or building let in different apartments or tenements and occupied by two 
or more persons severally. Any such house or building shall be assessed and charged 
as one entire house or tenement... . 


It was under that rule that the assessment was made on the taxpayers as the 
landlords of the premises. By s. 17 of the Finance Act, 1938: 


(1) In estimating for the purposes of income tax under sched. A the annual value 
of any building, no regard shall be had—(a) to any room or other part of the building 
which has been added at any time after the building was first assessed to tax, or was 
included in the building before it was so assessed, solely for the purpose of affording 
protection in the event of hostile attack from the air, and is not occupied or used for 
any other purpose ... Provided that this subsection shall not apply if the building 
or any part thereof is let and the rent or any other consideration for the lease is greater 
than it would have been if the room or other part referred to in para. (a) had not been 
added or included... 


It is agreed that the air-raid sheltcr comes within s. 17 (1) (a) as being a “‘ room 
or other part of the building which has been added... after the building was 
first assessed to tax...solely for the purpose of affording protection in the 
event of hostile attack from the air.” The question in this appeal is whether it 
does or does not come within the proviso. 

I turn to the agreement of June 4, 1940, made between the taxpayers and 
the tenants of these seven separately demised premises in view of the intended 
construction of this air-raid shelter. After reciting the underleases and the 
request to the landlords to construct the air-raid shelter, the agreement provides 
in cl. 1: “The landlords undertake forthwith to construct an air-raid shelter 
under the garage,” and they agree to proceed with reasonable despatch with 
the construction and that, on the completion thereof, they will ‘‘ procure their 
said architects to notify the tenants of such completion.” Clause 2 provides : 


As soon as the works referred to in cl. 1 hereof have been completed by the landlords 
the landlords will grant to the tenants for so long as the said underleases or any of them 
shall be subsisting the right in common with the landlords and their tenants of other 
portions of Great Westminster House aforesaid and their tenants of Stanley House 
Millbank, to use the said shelter for the purpose of an air-raid shelter with full rights 
of access thereto. ; 


Clause 3 provides : 


In consideration of the undertakings contained in cls. 1 and 2 hereof the tenants 
agree to pay to the landlords in each year during the period of twelve years commencin 
on the date of the notification mentioned in cl. 1 hereof a sum equal to 8 per Bite. 
of the capital cost of the said shelter or of £49,000 (whichever shall be the less . 
The said yearly sum shall be payable by equal quarterly instalments the first of such 
payments being in respect of the period from the date of such notification to the quarter 
day then next following to be made in advance immediately after the said notification 
and so long as the said underleases shall be subsisting but without prejudice to the 


A 
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obligation of the tenants to pay the said annual sums during the whole of the said 
period of twelve years such sums shall be deemed to be in addition to the aggregate 
rent reserved by the said respective underleases and be recoverable as rent payable 
thereunder. 


Clause 6 provides : 


As a further consideration for the undertakings contained in cls. 1 and 2 hereof the 
tenants hereby waive and surrender to the landlords as from the date of these presents 
the option contained in each of the underleases mentioned in the first part of the said 
schedule to determine the terms thereby granted on the expiration of the seventh 
year of the said term and the options contained in the underlease mentioned in the 
second part of the said schedule to determine the term thereby granted on the expiration 
of the fifth and tenth years respectively of the said term. 


The first six of the underleases contained options enabling the tenant to 
determine the underlease at the expiration of the seventh year, and the seventh 
of those underleases contained a similar option exercisable at the end of the 
fifth and tenth years. It is those options that the tenants are agreeing by that 
clause to waive and surrender. Clause 7 provides : 


The landlords will so long as any of the said underleases shall be subsisting maintain 
and keep in good and tenantable repair the structure of the said shelter and the electrical 
and ventilating plant connected therewith. The tenants will until Sept. 29, 1951, 
maintain and keep in good and efficient repair the internal decoration of the said 
shelter and be responsible for the supply of electrical current thereto. 


Clause 8 provides : 


If any of the said underleases shall be subsisting after Sept. 29, 1951, the landlords 
will so long as the same or any of them are subsisting maintain and keep in good and 
efficient repair the internal decoration of the said shelter and be responsible for the 
supply of electrical current thereto. 


Clause 10 provides : 

The landlords will take all reasonable means to obtain from tenants of parts of Great 
Westminster House aforesaid other than those demised by the said underleases such 
annual contributions as may be properly payable by such tenants under the said Act 
and will credit to the tenants towards reduction of their liability under cl. 2 hereof 
the net amounts so received after deduction of all costs of such collection and any 
notices in connection therewith. 


That agreement was made under seal. The question for decision is whether 
its result was to bring about that “‘ the building or any part thereof is let and 
the rent or any other consideration for the lease is greater than it would have 
been if the room or other part referred to had not been added or included.” 
MACNAGHTEN, J., in his judgment said ([1947] 2 All E.R. 475) : 

Before them [the commissioners] the question seems to have been debated whether 
the payment of £2,889 for the shelter should be regarded as rent, but, to my mind, 
it does not matter whether it is rent or not. I am disposed to think it is rent. There 
is no difficulty about the parties to a lease, after the lease has been executed, agreeing 
that the rent should be increased or reduced. It is common for a tenant to ask a land- 
lord to do something to the demised premises which is going to cost money, and to 
agree to pay during the rest of the term a percentage of the cost of doing the work. 
That appears to me to be exactly what was done here. If that is not the correct view, 
it would not seem to matter, because the words of the proviso are : This sub-section 
shall not apply if the building or any part thereof is let and the rent or any other con- 
sideration for the lease is greater than it would have been if the room . . . had not 
been added or included ”’ [in the building]. If this payment of £2,889 is not to be 
deemed rent, it is a consideration other than rent, and it is a consideration which 
is greater than it would have been if the room had not been constructed, because, 
if the room had not been constructed, not a penny of it would havo been payable. 

It is to be observed that the words of the proviso are “is let and the rent 
r consideration for the lease is greater than it would have been, 
Putting on one side the question whether these payments were rent or not, 
the argument for the taxpayers is that the agreement to make these payments 
was no part of the consideration for the underleases. The consideration for 
each underlease is to be found in the terms of that underlease and those terms 
are completely silent with regard to these payments and any gba at 
benefits received in respect thereof because at the time of the peer oose e 
construction. of this air-raid shelter was not contemplated. It is rs that, 
when one looks at this agreement of June 4, 1940, the consideration for it 1s 


or any othe 
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> in its terms and appears in the clauses that I have read. For instance, 
apeia Cetad Fl peste te of the undertakings contained in cls. 1 and 2 
the tenants agree ” to make to the landlords the payments therein specified. ine 
undertakings contained in cls. 1 and 2 are undertakings by the landlords under 
el. | to construct or cause this shelter to be constructed and under cl. 2 to allow the 
tenants in common with other persons to use the shelter. That is the considera- 
tion for the agreement on the part of the tenants to make these payments, 
and for the further agreement on the part of the tenants in cl. 6 to surrender 
and waive the option to determine contained in these seven underleases. It is 
to be remarked that this agreement does not purport, on the face of it, to 
contain any consideration for the continuance of these existing underleases. 
The consideration is entirely separate and new and is given for the erection 
of this shelter and for the right to use it. Therefore, it seems to me that the 
learned judge was wrong in coming to the conclusion that, if these sums were 
not properly speaking rent, they could be regarded as “other consideration 
for the lease.” In my view, they were no part of the consideration for the 
underleases, and no part of the consideration for their continuation. — 

That brings me to the question, which has been principally argued in this 
case, whether or not these payments are rent within the meaning of the proviso. 
Clause 3 does not provide for any apportionment of the aggregate sum referred 
to as between the seven separate underleases. There is nothing to show by 
what amount the rent reserved by any one of the underleases shall be increased. 
It seems to me impossible to ascertain what the rent of any one of these demised. 
premises is if these additional payments are to be considered as part of the 
rent. Accordingly, it is difficult to see what practical effect, apart from contract, 
the words ‘‘ and be recoverable as rent payable thereunder ”’ can have. If one 
or more of the underleases were assigned, what portion of the aggregate sum 
would remain as the rent payable under the remaining underleases for which 
the landlords could distrain, assuming that these words would give them power 
to distrain ? Furthermore, there is nothing in the agreement to suggest that 
non-payment of the agreed annual sum, or any part of it, would imperil any 
one of the underleases of the seven separately demised premises so as to 
render them liable to forfeiture. In short, the continued enjoyment of the demised 
premises is in no way conditional on the performance by the taxpayers of their 
obligation to make these annual payments, which obligation, it is to be observed, 
continues for a period of 12 years, irrespective of whether some or all of the under- 
leases shall have previously determined, e.g., by forfeiture. In my view, these sums 
were annual payments for the enjoyment of the right, in common with others, to 
make use of the air-raid shelter under an agreement designed substantially 
to reimburse the landlords over a period of years for the cost of its construction. 
But for the concluding words of cl. 3 of the agreement, these sums could not 
possibly be regarded as “‘rent or other consideration for the lease.” In my 
view, the words of that clause are inapt to alter the character which they would 
otherwise have. 

I have arrived at that conclusion on a construction of the terms of this 
particular agreement, and I should have reached that conclusion quite apart 
from the authorities to which we have been referred as to the meaning of the 
word “rent” in different statutes. I think, however, that, in any event, the 
Crown would have been in a great difficulty in this case by reason of the 
decision of Bennett, J., in Duke of Westminster v. Store Properties Ltd. (1); 
which dealt with the meaning of certain words in s. 50 (1) of the War Damage 
Act, 1943. The words which fell to be construed were these: ‘‘ There shall 
also be ascertained the proportion which the rent reserved for the period in 
which the relevant date falls.” In 1908 a lease was granted of premises for a 
term of 90 years at a yearly rent of £125. In 1936 the lessor modified the lease 
by granting a licence to convert the house into office premises, it previously 
having been subject to a covenant not to use the premises for any trade or 
business. The consideration for the licence to convert the premises was a 
covenant by the licensees to pay a yearly rent of £50 in addition to the rent 
reserved by the lease so long as the premises so converted were used as office 
premises. The language of the licence in that case was stronger in favour of 
the contention of those who contended that it amounted to rent than the 
words of the agreement in the present case. The licence was under seal, and 
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it provided that, in consideration of the covenants as to the alteration of the 
premises and of the rent covenanted to be paid, the plaintiff granted to the 
defendants full licence and permission to use the premises for offices, and, in 
consideration of the licence, the defendants covenanted with the plaintiff during 
such part of the residue of the term as the premises were used for. offices to 
pay the yearly rent of £50 in addition to the rent of £125 reserved by the lease 
of 1908, to be charged on the premises and to be payable on the same days. 
The licence also provided that the proviso for re-entry and the covenant for 
quiet enjoyment should extend to the premises as altered under the licence. 
BENNETT, J., in giving judgment, having observed that the War Damage 


Act contained no definition section defining the word “rent,” said ([1944] 
1 All E.R. 118): 


_ I was not referred to any provisions in the Act which indicate that the word is used 
in any special sense, and, therefore, I see no ground on which I can properly base a 
decision that the word “rent” is to have attributed to it a meaning other than its 
technical meaning. It is clear, I think, that the annual sum payable under the licence 
is not rent in the technical meaning of that term. A money rent is a sum reserved 
by a lessor on the occasion of a demise of land: see Donellan v. Read (2). The licence 
of Nov. 12, 1936, does not purport to create a new demise in consideration of an addi- 
tional rent of £50 per annum. The terms of the licence are inconsistent with the idea 
that the parties intended it to operate as a surrender of the premises comprised in the 
lease of May 30, 1930, and to create a new demise thereof . . . The truth is that the 
sum in question is not the consideration for the demise of the land comprised in the 
original lease, but is the consideration payable under a collateral agreement to enable 
the tenant to do on the land then vested in him an act which otherwise he could not 
lawfully do. The language of s. 50 seems to me to confirm the view I have formed, 
that the word “rent ” is used in the section in its technical sense, because in the three 
places in the section in which the word is used, namely sub-ss. (3), (7) and (8), the word is 
used in connection with the word “reserved.” This connection indicates to my mind 
that the rent to which the section refers is something which arises on the occasion of 
a demise and is the subject of a reservation out of the subject of a demise. A sum 
payable to a landlord by a tenant by virtue ofa collateral agreement containing no 
demise cannot, I think, properly be referred to as a rent reserved. 
It is true that that case dealt with the words of a section of a different Act 
of Parliament, but, none the less, it appears to me that that judgment is 
applicable to the facts of the present case. In fact, I think that the present 
case is a stronger one from the point of view of the taxpayers than that before 
Bennett, J. It is argued by the Crown on the authority of that case and the 
decisions cited in it that, if the word “‘rent ” in this proviso is to be given a 
strict technical meaning, none the less, on the true interpretation of this agree- 
ment of June 4, 1940, there has been a surrender of the old leases and a fresh 
demise. I find it impossible to accept that argument. The whole tenour of 
the agreement negatives it. There are repeated references to the underleases 
subsisting, and the whole agreement contemplates by its very terms that the 
underleases, so far from being surrendered, shall continue. Furthermore, I come 
back to my original difficulty. Ifthe old underleases were surrendered, what 
was the rent payable for any one of these premises under the fresh demise ? 
It seems to me impossible to ascertain it. 
The second argument for the Crown is that the word “ rent ” in this proviso 
should not be given a strict and technical meaning, but that it should be given 
the meaning which would be attributed to it by an ordinary business man or 
the man in the street. I cannot accept that contention either. I think that 
in a taxing enactment such as s. 17 of the Act of 1938 the intention is to give 
the word a technical meaning. The foundation for this assumption 1s to be 
found in No. I of sched. A where the word “rent ”’ is used as meaning ‘‘rack- 
rent.” That, in itself, is a technical term. If it were intended by the legislature 
that the word “rent ” should mean any benefit which the landlord shall obtain 
as a result of the erection of an air-raid shelter it would have been perfectly 
easy to say so, but the legislature chose to use the word “rent,” and I think 
it must be given a technical meaning. As I understood the learned SoticiToR- 
GenERAL, he submitted that a sufficient definition for his purpose could be 
obtained if we applied to the present case the language used by EVERSHED, 
L.J., in his judgment in Property Holding Co., Ltd. v. Clark (3). That case 
dealt with the Rent Restrictions Act, and the judgment is to be readin the light 
of that fact. What the court was considering was the meaning of the words 
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in s. 12 (1) (a) of the Rent Restrictions Act, 1920: “‘ let as a separate dwelling 
where either the annual amount of the standard rent or rateable value does 
not exceed’? so much, and the proviso to that section which says: “this 
Act shall not, save as otherwise expressly provided, apply to a dwelling-house 
bona fide let at a rent which includes payment in respect of board, attendance 
or use of furniture.”” EVERSHED, L.J., used this language ([1948] 1 All E.R. 
173) : 

In my judgment, the question in each case is to determine what in substance is the 

subject-matter of the tenancy granted to the tenant by the contract. Prima facie 
the rent is the monetary compensation payable by the tenant in consideration for 
the grant, however it be described or allocated. Alternatively, it may’ be described 
(as Scort, L.J., has described it) as the contractual monetary obligation, the payment 
of which is the condition of the right to enjoy the property granted. 
Applying that alternative definition, it seems to me impossible in the present 
case to say that these annual payments under the agreement of J une 4, 1940, 
were & monetary obligation the payment of which was the condition of the 
right to enjoy the property granted. In my opinion, they were nothing of the 
kind. The enjoyment of the property granted was derived from the seven 
underleases, and the failure to pay this additional sum, as I have already 
indicated, would in no way affect the right to continue to enjoy the demised 
premises under the underleases. So, even if the word “rent ”’ is to be given 
the same meaning as in the Rent Restrictions Acts, I do not think that will 
avail the Crown in the present appeal. For these reasons, I think that this 
appeal succeeds and that the figure of assessment should be reduced to the 
figure of £37,186. 

There is one other matter to which it is necessary to refer. The learned 
Soticiror-GENERAL has invited us, if we are against him, to consider whether 
we ought not to send the case back to the commissioners for the ascertainment 
of further facts. He says that, under the proviso, if it is made to appear that 
any part of the building is let and the rent or any other consideration for the 
lease is greater than it would have been, the proviso comes into play and affects 
the whole building, and that it appears that the Commissioners of Works were 
only tenants of a certain portion of this building and it may be that some other 
part of the building is let and the rent or other consideration for the lease is 
greater than it would have been, and that, if that is the case, the whole building 
would be caught by the proviso. That matter could have been determined by 
calling evidence before the commissioners if the point had ever been raised. 
It is true it was for the taxpayers to make out their case for the reduction 
of their assessment, but, having regard to the way in which the case proceeded 
before the commissioners and the points that were taken, I think it is clear 
that both sides were content to deal with the matter on the basis that it fell 
to be decided in the light of this agreement and the underleases. I do not 
think it would be right for us to send this case back to the commissioners to 
hear further evidence. 


SOMERVELL, L.J.: I agree that this appeal should succeed, for the reasons 
given by Tucker, L.J. As we are differing from the learned judge I will add a 
few observations of my own. ; 

I understand that the cases with regard to the meaning of “rent,” under 
common law or in a statute, unless there is some definition or some special 
wording in the statute which gives it a different meaning, were not cited to the 
General Commissioners or to MACNAGHTEN, J. If they had been, I feel that there 
are certain observations in the latter’s judgment which he probably would not 
have made. Accepting the law as laid down in Donellan v. Read (2), the Souicrror- 
GENERAL submitted, first, that we should imply from the agreement that there 
was @ surrender of the old underleases and a new grant for an increased rent. 
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has been contended were rent for various premises demised, are paid in considera- 
= of the undertakings given in cls. 1 and 2. Broadly speaking, the landlords 
in cls. 1 and 2 undertake to build the shelter in premises separate from the demised 
premises and to allow the sub-tenants to use it. I cannot see how it can be 
a pay that a sum paid for that consideration is either rent or consideration 
= oe any of the underleases. If one reads on, the point is emphasised that 

was not contracted to be paid either as rent or as consideration for the 
leases, though I agree that, even if it had been contracted to be paid as rent as 
in Duke of Westminster v. Store Properties Ltd. (1), it would not follow that it 
was rent in law or within the statute. The payments are to go on for the twelve 
years even though the underleases or one of them may have come to an end. It 
is, therefore, independent of the grants conferred by the underleases. The 
only references to “‘rent’”’ are these. The agreement says that ‘‘such sums ”’ 
(indicating that they are not rent) ‘‘ shall be deemed to be in addition to the aggre- 
gate rent reserved by the said respective underleases and be recoverable as 
rent payable thereunder.” It is clear to my mind that those words cannot make 
the sums in question rent either in themselves, or, particularly, having regard 
to the other provisions of the agreement to which I have referred. The utmost 
that they could accomplish is to afford the landlord a contractual right, if they 
were not paid, to exercise the remedies which a landlord can exercise at law in 
respect of non-payment of rent. Obviously, a provision of that kind, even if it is 
effectively contained in these words, would not affect the matters which we have 
to consider. Therefore, it is plain, on the face of this document, that these sums 
are not rent, nor are they considerations for the underleases or any of them in 
the ordimary meaning of those words. 

The learned SoxicrrorR-GENERAL submitted that we ought to give to the 
words “‘ other consideration for the lease ’’ what he described as a very broad 
meaning. In my view, he cannot succeed on this part of his submission unless 
the words can be read as meaning “ any consideration moving from a tenant to 
a landlord in respect of the provision of an air-raid shelter.”’ It is quite impossible 
to give them a meaning as wide as that. They plainly mean something different. 
Then the SoricrroR-GENERAL urged, that there would be anomalies on the 
construction which I accept as between landlord and landlord. One landlord 
builds an air-raid shelter and gets a collateral payment for it. He is unaffected 
by any increase in his sched. A assessment. Another landlord builds an air-raid 
shelter and he gets money, not as a collateral payment, but by way of rent 
under a lease granted after the shelter has been made. It may be that that is 
an anomaly, but anomalies do arise under legislation. Sometimes they occur 
because the legislature would get into intolerable complexity if it sought to 
avoid every anomaly that might arise. It may be, as I suggested in the course 
of the argument, that the proviso is there because, once consideration for the 
provision of an air-raid shelter had become rent in the technical sense, a some- 
what complicated code of provisions would have been necessary to adjust the 
sched. A assessment if this element in the rent had to be quantified and excluded. 
Whether that is so or whether anomalies are produced which were not contem- 
plated by the legislature, the words, in my opinion, plainly do not cover the 
sums which are in question in this appeal. 

VAISEY, J.: It is unnecessary for me to add anything to the judgments 
which have just been delivered, with which I am in full agreement. For the 
reasons already given by Tucker, L.J. and by SomerveELt, L.J., I think that 
this appeal succeeds. an 

Appeal allowed with costs in the Court of Appeal and below. Application that 
the case should be remitted to the commissioners for ascertainment of further facts 
refused. oat 

Solicitors: Clifford-Turner & Co. (for the taxpayers) ; Solicitor of Inland 


Revenue (for the Crown). 
[Reported by C. N. BeatTis, Esq., Barrister-at-Law.]} 
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BRADDOCK AND OTHERS v. BEVINS AND OTHERS. 


[Court or AppEAL (Lord Greene, M.R., Asquith and Evershed, L.JJ.), 
January 16, 19, 20, 21, 26, 27, February 27, 1948.] 


Libel—Privilege—Qualified privilege—Election—Statement by candidate in election 

dress. P 
sr was the Labour candidate for election to a city council in the Abercromby 
ward of the E. parliamentary division of the city of L., and B, C and D, 
who were all members of the Labour Party, were prominent supporters 
of A and appeared with him at his meetings. B, once a member of the 
Communist Party, was member of Parliament for the E. division a a 
member of the city council, of which C and D were also members. A; 
B, C and D claimed damages for an alleged libel contained in an election 
address published, by the first defendant, X, the Conservative candidate, 
and printed by Y, the second defendant. The statements which the 
plaintiffs alleged to be defamatory were Sad) ‘“Communism. I am pro- 
foundly disturbed by the aims of the Soviet government. I am con- 
vinced, that our civilisation is gravely threatened by the fanatical desire 
of the Russian communists to shackle their barbaric will on mankind. 
I am horrified that the Socialist M.P. for this division [B] and. her friends 
in Abercromby should persistently take sides with the Soviet government 
and the British Communist Party.’ (2) ‘“‘Communist candidates are 
fighting Socialists in many part of Liverpool—but not in Exchange. That 
is because they have a tacit understanding with LB. and her friends 
not to oppose near-communists.” The distribution of the address was 
limited to electors on the roll. At the trial, the judge ruled on the evidence 
that the word “ friends ”’ in the alleged libels could not refer to A, C or D 
and he withdrew from the jury the case relating to them. As regards B., 
the judge ruled that the defence of qualified privilege applied, and the jury 
returned a general verdict in favour of the defendants. On appeal :— 

HELD: (i) the words “ her friends ” were mere generalisation and could 
not be taken to refer to A, C and D as identifiable individuals, and their 
case was rightly withdrawn from the jury. 

(ii) statements contained in the election address of a candidate at an 
election concerning the opposing candidate are entitled to the protection 
of qualified privilege if they are made without malice and are relevant to 
the matters which the electors will have to consider in deciding which 
way they will cast their votes, and 

(iii) B. having identified herself prominently with the policy of the candi- 
date and lent him her public support, the privilege extended to cover 
statements in the address regarding her, but 

(iv) there had been such a misdirection by the judge of the jury at the 
trial as to lead to the conclusion that a “‘ substantial wrong or miscarriage 
had been thereby occasioned ”’ within R.8.C., Ord. 39, r. 6, and, therefore, 
a new trial would be granted. 

Observations on the importance of a judge keeping the various issues 
in a case separate in his summing-up to the jury and of defining with clear- 
ness for the guidance of the jury the various matters to which, on the 
several issues, their minds should be directed ; and on the desirability 
of leaving specific questions to the jury when a number of issues is involved 
and not taking a general verdict. 


[As TO QuaLirIeD PRivILEGE, see HALSBURY, Hailsham Edn., Vol. 20, pp- 468- 
486, paras. 569-592; and FoR CasEs, see DIGEST, Vol. 32, pp: 112-1ib; 130.2131; 
Nos. 1437-1474, 1609-1618.] 
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APPEAL by plaintiffs from Srasie, J. 

The plaintiffs were Mrs. Braddock, M.P., Mr. Francis Lavery, Mr. Harry Liver- 
more, and Mr. Richard Clitherow. In November, 1946, Mr. Clitherow was the 
Labour candidate at a municipal election in the Abercromby ward of the Ex- 
change division of the city of Liverpool, the first three plaintiffs being his sup- 
porters and speakers on his behalf. The defendants were Mr. Bevins, the 
Conservative candidate, and T. W. Gornall & Co., the printers of his election 
address which contained the alleged libels. The defendants denied that the 
words complained of were defamatory without the innuendos placed on them 
by the plaintiffs and that they were published maliciously, and they pleaded 
justification, privilege and fair comment. At the trial a verdict for the defen- 
dants was returned. The Court of Appeal now ordered a new trial of the action 
so far as Mrs. Braddock was concerned on the ground that at the trial the judge 
had misdirected the jury. 


Rose Heilbron for the plaintiffs. 
Gerrard, K.C., and Baucler for the defendants. 
Cur. adv. vult. 
Feb. 27. LORD GREENE, M.R., read the following judgment of the 
court. By their statement of claim the plaintiffs alleged against the defendants 
the publication of defamatory statements against the plaintiffs. These state- 
ments were contained in an election address sent to the municipal electors of 
Abercromby (one of three wards in the Exchange parliamentary division of 
Liverpool) on the occasion of an election of a councillor. The defendant, 
Bevins, was the Conservative candidate in that election. The second defendants 
were the printers of the election address in question. After the evidence was 
closed, STABLE, J., ruled that the words complained of could not refer to any 
one of the last three plaintiffs, and he, accordingly, withdrew the case so far as 
it related to them from the jury. These plaintiffs complain of this ruling as 
being incorrect, and they contend that their case ought to have been left to 
the jury. As regards the first plaintiff, Mrs. Braddock, the jury returned a 
general verdict in favour of the defendants. She complains of misdirection 
on a number of points and of error of law in the judge’s ruling that the occasion 
was one to which the defence of qualified privilege applicd. Throughout the 
case the alleged libel has been treated as falling into two parts, referred to as the 
first and second libel respectively. The statement of claim contains allegations 
of a separate innuendo for each of the two libels. 

It will be convenient to discuss, first of all, the two rulings of STABLE, J., on 
matters of law, his withdrawal from the jury of the case of the last three plaintiffs, 
and his ruling that the occasion was one of qualified privilege. Before doing 
this, we must give a few short particulars concerning the plaintiffs. The plaintiff, 
Mr. Clitherow, was the Labour candidate for the Abercromby ward at the election. 
He was defeated by the defendant, Mr. Bevins. During the election campaign 
the first three plaintiffs, Mrs. Braddock, Mr. Lavery and Mr. Livermore, who are 
all members of the Labour Party and are well known as such in Liverpool, 
were prominent among the supporters of Mr. Clitherow and, were advertised 
to appear on the platform at his meetings. Mr. Lavery and Mr. Livermore were 
Labour members of the Liverpool City Council for the Abercromby ward. 
Mr. Livermore was chairman of the Exchange Divisional Labour Party. The 
first plaintiff, Mrs. Braddock, is an even more prominent figure on the Labour 
side in political life, both national and municipal. She was once a member 
of the Communist Party, but she left it many years ago. She has been a member 
of the Labour Party for more than 20 years and in July, 1945, she was elected 
as a Labour member of Parliament for the Exchange division of Liverpool. 
She has been a Labour member of the City Council since 1930, where she repre- 
gents St. Anne’s Ward. In considering the matters relevant to this appeal, and, 
in particular, the question of privilege, it is important to bear in mind the 
political affiliations of the several plaintiffs and their political interests and. 
activities in relation to the election. 
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We will deal, first, with the ruling under which the case of the last three 

Hine a he j No one of these is named in the alleged 
plaintiffs was withdrawn from the jury. Fe th ailaead 
libels and before any one of them can succeed he must shew that ¢ ft ge 
libels or one of them was published of himself. In establishing this there aii 
two stages. First, he must satisfy the judge as a matter of law that the wha s 
are capable of referring to himself as a particular identifiable individual—in 
this all three failed at the trial—and, secondly, if he succeeds in this, he must 
satisfy the jury that the words do so refer to himself. The word Beye 
for these purposes is the word “‘ friends.”’ This word appears once in each libel. 
In the first libel is the assertion that the Socialist M.P. for the Exchange division 
“and her friends in Abercromby”’ persistently take sides with the Soviet 
government and the British Communist Party. In the second libel is the state- 
ment that Communist candidates were not fighting socialists in the Exchange 
division because they had a tacit understanding with Mrs. Braddock and, her 
friends” not to oppose near-Communists. There was no evidence that the 
word “ friends’ of Mrs. Braddock had some secondary meaning or that these 
three plaintiffs or any of them were or was usually or at all described by such a 
generic or class name in the Exchange division or in Abercromby ward or 
elsewhere. The word must, accordingly, be construed in the ordinary sense 
which it would naturally bear in the context in which it was used. This con- 
text cannot, in our view, permit of any other interpretation save that of political 
friends (or, in the first of the two references, political friends in the Abercromby 
ward), and this, again, does not, we think, import any particular degree of political 
friendship or limit the generality of the word to any particular degree of political 
association. The word in its context appears to us to mean no more than the 
word ‘‘ comrades ”’ would have meant in the mouth of a member of the Labour 
Party, and we can find no limit to the significance of the word save that of the 
whole circle of Mrs. Braddock’s political supporters generally or in the Aber- 
cromby ward. No doubt, the three concerned were prominent among those 
supporters, but this circumstance, in our opinion, is insufficient to enable it 
to be said that the words are capable of referring to any one of them as an 
identifiable individual. The case is, perhaps, somewhat near the border line, 
but we have come to the conclusion that there is nothing in the words themselves 
or in the context or in the circumstances in which the words were used to make 
them capable of such a reference. The words appear to us to be a mere generali- 
sation, and, on applying the principles laid down by the House of Lords in 
Knupffer v. London Express Newspaper, Ltd. (1), the appeal of these three 
plaintiffs fails. We see no warrant for thinking that the plaintiff, Mr. Clitherow, 
is in any better position in these respects than the other two. There is nothing 
in the circumstances of his candidature or otherwise that gives him a special 
qualification for the appellation ‘“ friend’? of Mrs. Braddock or one of her 
“friends in Abercromby.” We are, accordingly, of opinion that STaBLE, J., 
was right in deciding this question as he did. 

We now turn to the question of privilege. We need not examine in any detail 
the requirements necessary to confer qualified privilege. They are elaborately 
explained in the judgment of Scrutton, L.J., in Watt v. Longsdon (2). The 
Lorp Justice says ( [1930] 1 K.B. 147) : 

- except in the case of communications based on common interest, the principle 
is that either there must be interest in the recipient and a duty to communicate in the 
speaker, or an interest to be protected in the speaker and a duty to protect it in the 
recipient. Except in the case of common interest justifying interecommunication, 
the correspondence must be between duty and interest. There may, in the common 


interest cases, be also a common or reciprocal duty. It is not every interest which will 
create a duty in a stranger or volunteer. 


The duty may be legal, moral or social (ibid., 144). Here we are concerned 
with a situation which may be broken up into its elements as follows :—(i) the 
words complained of are contained in an election address lawfully issued by a 
candidate in a municipal election in the Abercromby ward ; (ii) the distribution 
of the election address was limited to electors on the roll—this was admitted ; 
(iii), as the other three plaintiffs are not concerned, the words complained of 
do not refer to any one of them, and, in particular, they do not refer to the 
Opposing candidate, Mr. Clitherow ; (iv) the words refer and can only refer to 
Mrs. Braddock ; (v) Mrs. Braddock was a prominent figure in local Labour 
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polities and political activities in Liverpool, and, in particular, in the Exchange 
parliamentary division of which she is the sitting Labour member and in which 
Abercromby ward is situate; (vi) the opposing candidate, Mr. Clitherow, was 
standing as the Labour candidate and was publicly supported by Mrs. Braddock 
who was advertised in his election address, no doubt with her consent, as a 
special speaker at what was described in his election address as his “ great eve 
of poll rally”; (vii) the defendant, Mr. Bevins, was not himself an elector 
in the Abercromby ward. In principle, and quite apart from such assistance 
as can be derived from authority, we should have thought it scarcely open to 
doubt that statements contained in the election address of one candidate con- 
cerning the opposing candidate, provided they are relevant to the matters 
which the electors will have to consider in deciding which way they will cast 
their votes, are entitled to the protection of qualified privilege. The electors 
clearly have an interest in receiving a communication éf that kind. Indeed, 
the task of the electors under democratic institutions could not be satisfactorily 
performed if such a source of relevant information bona fide given were to be 
cut off by the fear of an action for libel. As will be seen, there is a good deal 
of authority for the view that qualified privilege extends to communications 
by one elector to another in relation to a candidate at an impending election. 
It would be curious if the interest and duty subsisting between one elector and 
another were to be rated higher in this respect than the interest and duty sub- 
sisting between an elector and a candidate, and we are unable to see any ground 
for such a distinction. A candidate cannot in this connection be regarded, as 
a meddler, or, to use the words of Scrurton, L.J. (ibid.,. 147), a mere “ stranger 
or volunteer.” Even if it be thought that he has no common interest with the 
electors to have what is honestly believed to be the truth communicated—and 
in a democratic country to deny the existence of such a common interest may 
to some appear illogical—we make bold to assert that he has a duty towards 
the electors to inform them honestly and without malice of any matters which 
may properly affect their choice in using their suffrages. 

There remains the point that the complainant here is not the rival candidate. 
She is a person who was a supporter and an active supporter of one candidate, 
she was a prominent local political leader of the party which that candidate 
claimed to represent in the election and a person whose support was advertised 
as a ground for voting for him in the election. Does the qualified privilege 
extend to cover communications in an election address of matters regarding 
such a person provided they are relevant to the questions which the electors 
are to consider ? It appears to us to be impossible to draw a distinction between 
such a person and the candidate himself. Those who identify themselves 
with the policy of the candidate, who lend him their public support, who choose 
to stand forth as local leaders of the party which he claims to represent, cannot, 
as it seems to us, demand to be exempt from the risks to which the existence 
of qualified privilege exposes them. There is an old saying that: ‘ Those 
who play at bowls must expect rubbers.” The risk is one which is inherent in 

he game of politics. 

; Tn Astley “ Harwood (3) a case decided in the Exchequer Chamber in 1804, 
the plaintiff, Sir Jacob Astley, while a candidate at a Parliamentary election, 
had been accused by the defendant of (among other things) having murdered 
his own father. This accusation was made in the presence of electors and others. 
Sm James MANSFIELD, C.J., said that the verdict of the jury must mean that 
they believed the defendant’s intention to have been to impute the actual 
crime of murder, a finding which involved that the words complained of were 
actionable per se, but the Cuter Justice said that the fact that the plaintiff 
was a candidate did not mean that any person might “accuse him of any 
imaginable crime with impunity.” This case has no real bearing on the present 
question, since it does not appear that the defendant was himself an elector 
or had any claim to protection by qualified privilege, and, moreover, the ee 
munication was not confined to electors but extended also to persons who 
could have had no interest in receiving it. Pankhurst v. a age (4) ys 
relied on by counsel for the plaintiffs as supporting her submission that there 
was no qualified privilege in the present case. The plaintiff had been the Liberal 
candidate and the defendant the Conservative candidate at an ietlecrn ai 
defendant at a meeting had charged the plaintiff with being an atheist. e 
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Solicitor-General, for the defendant, relied on privilege, and, in the course 
of his address, GROVE, J., observed (3 T.L.R. 502) that : 


. . . the question of privilege was of great importance—whether an elector or & 
candidate was entitled to charge another candidate with any immorality or crime 
during an election, or say anything he liked of him. 


Grove, J. (ibid., 505) rejected the proposition that a man could say “ anything 
he pleased of another simply because it was during an election contest. He 
then explained to the jury the nature of malice as defeating privilege and, put 
this question to them: ‘‘ Did they consider the defendant had gone beyond 
the privilege, and had published the libels with express malice actuated by some 
improper motive ?”’ This appears to us to recognise the principle that within 
proper limits defamatory words spoken by one candidate of another are entitled 
to the protection of qualified privilege. When we say “proper limits ” we mean, 
of course, that the matter communicated must be germane to the questions 
which the electors may properly and reasonably take into consideration in 
deciding how to cast their votes. This is merely an application of the ordinary 
principle, stated by Lorp Finuay, L.C., in Adamv. Ward (5), that “ the privilege 
extends only to a communication upon the subject with respect to which 
privilege exists.”’ In the present case there can be no doubt that the matters 
mentioned in the alleged libels were matters which the electors in Abereromby 
ward as such electors had an interest in hearing. In Duncombe v. Daniell (6) 
a voter published in a newspaper defamatory matter concerning a candidate 
at a Parliamentary election. Lorp Denman, C.J., said (8 C. & P. 229): 


However large the privilege of electors may be, it is extravagant to suppose that it 
can justify the publication to allthe world of facts injurious to a person who happens to 
stand in the situation of a candidate. 


This clearly recognises the existence of privilege in the case of a communication 
by an elector, but denies its existence where the communication is made “‘ to 
all the world’ as distinct from a communication confined to other electors. 

We were aiso referred to two Scottish cases. In Anderson v. Hunter (7) 
the pursuer had been a candidate at a municipal election for one of the two 
divisions of the parish of Barvas. The defender was a ratepayer in the parish 
of Barvas, but he was not an elector in the division for which the pursuer was 
a candidate. The court held that there was no case of privilege, ‘‘ the defender 
not being a voter in the election with reference to which he is said to have made 
the statements complained of.” In Bruce v. Leisk (8) privilege was held to 
exist where the communication was by one elector to another. 

It appears to us that, so far as communications by one elector to another 
are concerned, the law of England must,’on principle, be the same as that in 
Scotland, and the English authorities cited support that view. As we have 
already said, we can see no ground for denying in the case of a rival candidate 
the existence of a duty to communicate relevant matters to the electors, nor 
can we see any ground for suggesting that the electors have not as much an 
interest in receiving such a communication from a candidate as they have in 
receiving it from a fellow elector. It was suggested that the fact that the 
candidate has an interest in procuring his own election in some way. negatives 
the existence of privilege or that the desire to defeat his opponent amounts 
by itself to evidence of malice. These views appear to us to be untenable. 
In the result, we consider that the ruling of SraBLe, J., on the question of privi- 
lege was correct in law. It covers the case of Mrs. Braddock, and the same 
principles would, in our judgment, have applied to the case of the other three 
plaintiffs had they not dropped out of the case. Of course, if we are wrong 
in our view that the words complained of are not as a matter of law capable 
of referring to them as individuals, there would remain in their case the question 
whether there was any evidence of express malice proper to be left to the jury. 
This question does not, however, in the circumstances call for consideration. 

We now turn to that branch of the case which is concerned with misdirection. 
STABLE, J ., having withdrawn from the jury the cases of the last three plaintiffs 
and having ruled that the communication was the subject of qualified privilege 
there were three questions for the jury on which direction was required. These 
questions were : (1) Were the words complained of defamatory of Mrs. Braddock ? 
(2) Were they fair comment on a matter of public interest ? (3) Was there 
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express malice so as to destroy the defence of qualified privilege ? SraBxe, J., 
did not ask the jury to give separate answers to these questions. Had he done 
sO, the decision of this appeal might well have presented fewer difficulties than, 
in fact, it has done. The case, indeed, is a good illustration of the disadvantage 
of inviting the jury simply to find a verdict for the plaintiff or for the defendant 
when a number of issues is involved. When this course is taken and there are, 
as here, several alternative grounds on which a verdict for the defendant can be 
based, it is, in general, impossible to do more than speculate as to the particular 
ground or grounds on which the verdict was based. The result may be unfor- 
tunate since misdirection on one of the grounds will, in general (subject to 
R.S.C., Ord. 39, r. 6, to which we will refer later) be sufficient ground for ordering 
a new trial. The reason for this is that where it is impossible for the Court 
of Appeal to say that the jury did not base its verdict on the ground as to which 
there has been misdirection, it cannot be said that the misdirection was not 
responsible for the verdict. It may well be, as counsel for the defendants 
argued, that, having regard to the defence of qualified privilege, a misdirection 
(if such there was) on the question of fair comment could not have affected 
the issue of the case. Even so, however, we are quite unable to ascertain whether 
the jury considered (a) that the words were not defamatory of Mrs. Braddock 
(in which case malice would have been irrelevant) or (b) that, although defamatory, 
they were published without express malice. Either finding would have resulted 
in the verdict which the jury, in fact, gave. These considerations demonstrate 
the importance in such a case as the present of keeping the various issues 
separate in the summing-up and of defining with clearness for the guidance 
of the jury the various matters to which, on thé several issues, their minds 
should be directed. This is all the more important when separate questions 
are not put to the jury. To be asked merely to find for the plaintiff or the 
defendant after a direction in which the various matters relevant to the alterna- 
tive grounds are to any serious extent intermingled instead of being explained 
separately may well be calculated to confuse the mind of the jury. Indeed, 
it seems to us that such an intermingling might in some cases be of itself sufficient 
to constitute a misdirection even if the trained mind of a lawyer might be able 
to pick out and re-arrange under their appropriate headings the particular 
observations which relate to the several matters requiring consideration by the 
jury. There are more examples than one of this intermingling in the present 
summing-up. Thus, in the middle of the summing-up on the issue of defama- 
tion or no defamation are to be found references to two matters which properly 
belong to the defence of fair comment. One of these, at any rate, namely, the 
distinction drawn between fact and opinion, was admittedly a misdirection if 
understood (as the jury must have understood, it) as referring to defamation. The 
other, namely, the use of the word “many,” in the passage in the second libel 
“‘Communist candidates are fighting Socialists in many parts of Liverpool— 
but not in Exchange ”’ is said by counsel for the plaintiffs to be an untrue 
statement of fact sufficient to invalidate the defence of fair comment. The 
truth or untruth of this word ‘‘ many,’ no doubt, has relevance to the question 
of defamation, but the substantial point relates to the defence of fair comment, 
yet the judge only refers to the use of the word “ many ” in his summing-up 
on defamation and makes no reference to it, as he should have done, when he is 
dealing with fair comment. We do not propose, for reasons already indicated, 
to deal at length with the question of fair comment, but we may here say this. 
Counsel for the plaintiffs argued that on the facts the use of the word “ many 
was necessarily untrue and, that the judge ought, therefore, to have ruled that 
the defence of fair comment failed. We cannot agree with this. STaBe, d% 
evidently thought that it was capable of conveying an untrue meaning as & 
statement of fact and with this we agree, but on that footing it ought to have 
been referred to in that part of the summing-up which related to the defence 
of fair comment. As it was, the jury could not, when considering that pare 
give to the word “ many ”’ the necessary attention without lifting, so to oe 
the judge’s remarks with Aare to e ny “ eer ac the summing-up whi 
expressed, to relate to defamation only. 

re ues Daciecaty considered whether the summing-up as & oe esa eo 
for reasons of this character, to be regarded as having been so confusing ee 
jury as to amount to 4 misdirection. With some doubt we have come to th 
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conclusion that we ought not to go as far as this. ee prefer 7 sr sical sot 
on what are asserted to be matters of positive misdirection. AS Ww po 
out, the jury may have based, their verdict either on the view that the nfrion 
were not defamatory or on the view that express malice was not proved to their 
satisfaction. If there was a misdirection on either of these topics the verdict 
cannot stand, for it is impossible to discover which of the two grounds formed 
the basis of the verdict. Misdirection is alleged with regard to both these 
questions and we will deal with them separately. _ } 

On the subject of defamation the main criticisms directed against the sear o eat 
up were three in number. It was said that the innuendos pleaded were no 
properly put to the jury, indeed, that they were not even referred, to. . he 
said, secondly, that the judge directed the jury that the words comp oe 
of did not involve any attack on the political sincerity or political integrity 0 
Mrs. Braddock, and, thirdly, that the direction would have been understood 
by the jury as meaning that words could not be found by them to be defamatory 
if the jury considered them to be expressions of opinion and not statements 
of fact. In the circumstances of the present case we do not attach much weight 
to the first ground of objection. No doubt, in normal cases where a judge is 
leaving to the jury the question whether the words complained of, in fact, bore 
the meaning ascribed to them in the innuendo, it is convenient and proper for him 
to remind the jury of the specific terms of the latter, and cases are imaginable 
in which his omission of all reference to an innuendo- might amount to mis- 
direction. We are satisfied, however, that in the present case the terms of the 
innuendo in respect of both libels were so repeatedly impressed on the minds 
of the jury, both in the cross-examination of Mrs. Braddock and in the con- 
cluding speeches of counsel, that the effect of the judge’s omission (which in 
any case relates to the first libel only) was iriconsiderable. In the case of the 
second libel he appears to have put to the jury the innuendo which was argued. 
The other two matters of complaint are, in our view, much more serious. The 
first occurs, it is true, in a passage beginning with the words ‘“‘ Just one word 
about the damages.’ Not only was it, in our view, a misdirection on damages, 
but it would inevitably have been regarded by the jury as a direction on liability, 
a direction to exclude from their minds any possible meaning of the words 
as importing an attack on the political sincerity or the political integrity of Mrs. 
Braddock, 7.e., as a ruling by the judge that the words were in law incapable 
of such a meaning. That the words are capable of such a meaning is, in our 
view, clear. The actual reference is to be found in the following passage in 
the summing up: 

If that question [7.e., the question of damages] should ever arise in this case, you will, 
I think, bear in mind that in this alleged offence no sort of attack is made on the character 
of Mrs. Braddock as an individual, as a woman. No attack is made on her sincerity, 
her political sincerity or on her political integrity, nothing personally vindictive or 
abusive. 
If this was not to be understood by the jury as a ruling that the words were 
incapable of bearing a meaning which involved an attack on the political 
sincerity or integrity of Mrs. Braddock, we are at a loss to know how they 
would have understood it. It was, in our opinion, a serious misdirection. 
The jury cannot have regarded it as anything but a general direction on the 
subject of defamation, and if, as counsel for the defendants argued, it was 
intended by the judge to relate, not to the question of defamation, but only 
to the question of damages, it would not have made sense. If the words com- 
plained of were to be regarded as incapable of bearing the alleged meaning 
in relation to damages, it is obvious that they must have been incapable of 
bearing the alleged meaning at all. It is true that later on in the summing-up 
there occurs this passage: ‘‘ You have to consider whether, fairly read, it 
imputes any misconduct, political or otherwise, to Mrs. Braddock,’ but we do not 
regard this as undoing the harm that we think must have been done by the 
earlier direction, even if the jury understood an allegation of political mis- 
conduct as meaning the same thing as an attack on political sincerity or political 
integrity. We need not explain why we consider that the words complained 
of are capable of being interpreted as an attack on the political sincerity or the 
political integrity of Mrs. Braddock. It is sufficient to say that the question 
whether they, in fact, bore such a meaning ought to have been left to the jury. 
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Indeed, counsel, if we understood him rightly, did not contest the view that 
this passage in the summing-up must be regarded as a misdirection if it is to 
be read as referring to the substantial matter of defamation or no defamation 
as well as to damages. His only attempt to explain it away was by suggesting 
that it must be read as referring to damages only and not as excluding the 
matters referred to from the consideration of the jury on the question of defama- 
tion or no defamation. We have dealt with that point. 

In dealing with the remaining matter in relation to defamation, the learned 
judge starts by saying: ‘The first thing you have to decide is whether this 
paragraph in this election address, fairly read, contains anything defamatory 
of Mrs. Braddock.” Of this and the remainder of the paragraph no complaint 
can be made. The summing-up then goes on to elaborate this thesis and. tells 
the jury what they are to remember ‘in approaching that problem.” He 
quotes the two opening sentences of the first alleged libel and rightly says that 
they are not a libel on Mrs. Braddock or on anybody else. He then quotes the 
next following paragraph beginning with the words “I am horrified ’”? down to 
the words “ British Communist Party.’”’ Complaint was made of this separation 
of the first libel into two parts, and it was said, that it ought to have been treated 
as awhole. We donot regard this as a serious complaint, nor do we think that 
the jury would have been misled. What does appear to us to be serious is 
what follows. It will be remembered that the judge is directing the jury on 
the subject of defamation, but immediately and without any warning he inter- 
poses a considerable quantity of matter which, as it appears to us, can only 
have been regarded by the jury as relating to the question of defamation but 
which admittedly amounted to a serious misdirection so far as that question 
was concerned. For it amounts to saying, and must have led the jury to suppose, 
that a statement of opinion, as distinct from a statement of fact, could not be 
defamatory. It was only after a critical examination by counsel and the court 
that the conclusion was reached (and admitted by counsel for the defendants 
to be correct) that at this point the judge must have diverged into the matter 
of fair comment without any sort of warning that he was doing so. It is, of 
course, inaccurate to say that an expression of opinion cannot be defamatory 
and the jury not being able to re-arrange the judge’s observations so as to 
group them under the heads to which in law they were relevant, were not, 
in our opinion, given the opportunity fairly to consider the question of defama- 
tion. The direction here must, we think, have been all the more misleading 
since after these references to fact and opinion the judge emphasises the fact 
that he has been discussing defamation and defamation alone by adding : 

There, members of the jury, is the whole thing. If you come to the conclusion that 
that is really not a defamatory statement at all, as I say, that is an end of the whole 
matter. Its publication does not reflect upon Mrs. Braddock. ; 

Complaint is also made as to the summing-up on ‘* express malice.” The 
definition of ‘‘ express malice ” is not criticised, but it is said that the jury 
were not properly instructed, as to the evidence which they had to consider 
on the subject. The mere fact that the judge did not refer to all the matters 
which could be regarded as evidence of malice—and there were, no doubt, 
several of such matters in addition to those to which he specifically referred— 
would not, we think, by itself give rise to a misdirection. The judge is not bound 
to refer to the whole of the evidence, particularly when, as, no doubt, was the 
case here, it had been exhaustively placed before the jury by counsel. It is 
gaid, however, that the judge, by referring in the terms he did to one ea 
and that not, perhaps, the most attractive—of the points made by counsel, 
must have conveyed, to the jury the impression that this was the aay. ae 
which they had to consider on the subject. The one point to which z e ju Be 
did refer was the argument that the mere mention of Mrs. Braddoc spas es 
she not being herself the candidate, was evidence of malice. That reference. 
was in the following language : f 

i i ere that Mr. Bevins was actuated by spite . . .? Miss 
Balbeon poy eae ee fact he mentioned her name in the election address 
is evidence of malice.” ; 
Then the judge discusses that point alone and indicates ie do De eee pees 
his own view that that mention of Mrs. Braddock’s name was oa : Serer 
to justify a finding of malice. We think that this criticism of the summing-up 
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right in that the way in which the judge referred to this one point and the rane 
which he placed on it cannot have helped conveying to the jury the idea tha 
it was the only evidence of malice which they need consider. 

We need not examine the other criticisms of the summing-up suggested by 
counsel for the plaintiffs. What we have said is, in our view, sufficient to show 
that there was substantial misdirection which, apart from the possible effect 
of R.S.C., Ord. 39, r. 6, already referred to, would entitle the appellant, Mrs. 
Braddock, to an order for a new trial. That rule provides : A 

A new trial shall not be granted on the ground of misdirection . . . unless in the 
opinion of the Court of Appeal some substantial wrong or miscarriage has been thereby 
occasioned .. . ; 

In the present case we are of opinion, not only that a miscarriage has taken 
place, but that it is a substantial miscarriage. Looking only at the misdircetions 
which we have described on the matters of defamation or no defamation and of 
malice, we find, first, that what was an important matter in Mrs. Braddock’s B 
case, viz., the alleged attack on her political sincerity or her political integrity 
was, in effect, withdrawn from the jury, and, second, that her case on malice 
was not properly put. It is not for this court to speculate on the verdict which 
the jury might have returned if the case of Mrs. Braddock on those topics had 
been properly put before them. Whatever the precise meaning of the rule 
may be—and its application must be considered in relation to each individual 
case—it cannot, in our opinion, be interpreted as an invitation to the Court C 
of Appeal in such circumstances as these to treat itself as being in the position 
of the jury. The rule was considered by the House of Lords in Bray v. Ford (9). 
Special emphasis was, no doubt, there laid on the fact that in that case the princi- 
pal matter of complaint relatcd to damages, a matter on which the jury in a 
libel case has such wide limits within which it can express its decision that a 
court cannot well say that the amount awarded, would probably have been the D 
same even if the misdirection had not taken place. The opinions expressed, 
appear io us to go beyond the mere question of damages. Thus, Lorp Hats- 
BURY, L.C., says ( [1896] A.C. 48) : 

What influence such a wrong might have had upon the verdict or upon the amount of 
damages I am not disposed to consider . . . I absolutely decline to speculate what 
might have been the result if the judge had rightly directed the jury. It is enough 
for me that an important and serious topic has been practically withdrawn from the E 
jury, and this is, I think, a substantial wrong to the defendant. 


Lorp Watson says (ibid., 49) : 


Every party to a trial by jury has a legal and constitutional right to have the case 
which he has made, either in pursuit or in defence, fairly submitted to the considera- 
tion of that tribunal. 


Here, an important part of Mrs. Braddock’s case was, as we have maintained, F 
not so submitted. Lorp HERscHELL does, perhaps, go the farthest in em- 
phasising the special importance of the fact that the most important matter 
was that of damages, but when he says (ibid., 53) : 

The jury have returned their verdict on what they were erroneously led to think 
was the case, and nct on the real case which the defendant was entitled to have sub- 
mitted to them... 
he is, we think, intending to express a view not confined to the question of G 
damages. Lorp SuHanp said (ibid., 55) : 

The misdirection was therefore on a matter clearly material to the issue, which 

. might possibly have even affected the question whether the plaintiff was entitled to a 
verdict, and which in any view might seriously affect the question of damages. 
We are, accordingly, of opinion that Mrs. Braddock is entitled to a new trial. 


Order accordingly. Defendants to recover the costs of the trial and of the appeal H 
s0 far as they relate to the plaintiffs other than Mrs. Braddock. Defendants to 
pay hb Braddock’s cosis of the appeal. Other costs to abide the result of the 
new trial. 


Solicitors : Mawby, Barrie & Letts, agents for Silverman & Livermore, Liver- 


pod (for the plaintiffs) ; Hands & Sons, agents for Edwin B ee 
pool (for the defendants). 8 win Berry & Co., Liver 


[Reported by F. Gurrman, Esq., Barrister-at-Law.] 
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FEARN v. FEARN. 


[Court or Apprar (Tucker, Bucknill and Cohen, L.JJ .), February 9, 10, 
26, 1948.] 


Divorce—Condonation—Proof required—Reinstatement of wife—Prejudice of wife 

by husband’s conduct—Formal words of forgiveness. 

In June, 1944, while serving with the army in Italy, the husband received 
a letter from the wife informing him that she was expecting a child by 
another man. He replied that he had forgiven her and would always love 
her, and during the following three months he wrote a number of letters 
to her to the same effect. The child was born on Aug. 12, 1944. The 
wife had received a pre-natal allowance and was receiving the other army 
allowances for herself and the child to the knowledge and with the consent 
of the husband. In September, 1944, the husband reecived certain in- 
formation and, in consequence, his attitude changed and, on Sept. 22, he 
wrote to his wife informing her that he intended to divoree her. He then 
took the necessary steps to have the wife’s and child’s allowances stopped :— 

HELD: mere words of forgiveness, even though formal, could not be 
accepted as proof of condonation unless (a) there was conduct showing 
reinstatement by the husband, of the wife, or (b) the wife had been prejudiced 
by the conduct of the husband after the hearing of her adultery. Since 
the husband had, at no time renounced the wife, there had been no reinstate- 
ment of her; there was no evidence that she had been prejudiced in any 
way ; and, therefore, there was no sufficient proof of condonation. . 

Keats v. Keats and Montezuma (1859) (1 Sw. & Tr. 334; 32 L.T.O.S8. 321) 
and Crocker v. Crocker ( [1921] P. 25; 124 L.T. 493), applied. 


[As to ConponaTion, see HALSBURY, Hailsham Edn., Vol. 10, pp. 679-682, 


D paras. 1004-1009 ; and ror Caszs, see DIGEST, Vol. 27, pp. 336-341, Nos. 3161-3213.] 





Cases referred to: 

(1) Keats v. Keats and Montezuma, (1859), 1 Sw. & Tr. 334; 28 L.J.P. & M. 57; 
32 L.T.O.S. 321; 27 Digest 336, 3166. 

(2) Crocker v. Crocker, [1921] P. 25; 90 L.J.P. 136; 124 L.T. 493; 27 Digest 338, 
3178. 

(3) Rose v. Rose, (1883), 8 P.D. 98; 52L.J.P. 25; 48 L.T. 378; 27 Digest 362, 3470. 

(4) Cramp v. Cramp and Freeman, [1920] P. 158; 89 L.J.P. 119; 123 L.T. 141; 
27 Digest 338, 3179. 

ApPzAL by the husband from a judgment of His Honour JupGe WILLEs, K.C., 
sitting as a commissioner of assize, dated May 29, 1947, dismissing the husband’s 
petition for divorce on the ground, of the wife’s adultery. The adultery was 
proved, but the commissioner refused to grant relief on the ground, that the 
adultery had been condoned. The husband’s appeal was now allowed and a 
decree nisi pronounced. The facts appear in the judgment of Buckni11, LJ. 


Vaughan, K.C., and Hyamson for the husband. 
Raeburn, K.C., R. W. Vick and Alfred Stone for the wife. 
Cur. adv. vult. 
Feb. 26. The following judgments were read. 


BUCKNILL, L.J.: This is an appeal from the judgment of His Honour 
Jupce Wi11zs, sitting as commissioner of assize, dismissing a petition by the 
husband, Leslic Fearn (suing as a poor person) for a decree of dissolution of his 
marriage to Maisie Irene Fearn on the ground, of her adultery. The adultery was 
proved, but the commissioner dismissed the petition on the ground, that the 
husband had condoned, the adultery. my 

The facts are not in dispute. The parties were married in November, 1940. 
The husband at the time of the marriage was in the army. Their matrimonial 
home was at 20, Ashby Street, Derby, a house which the husband rented, and 
where he spent his leaves with his wife. In August, 1941, the husband, Bey 
ordered abroad, and did not return to this country until September, 1945. a 
band and, wife corresponded with each other, but on or about June 14, ie 4 
the husband, who was then serving in Italy, received a very unwelcome e es 
from his wife. Unfortunately all the relevant letters from the Lae to ne 
husband were lost in action and one can only ascertain their contents ‘eg 7 
recollection and, from his answers to them. In this letter the wife said she ha 
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made a terrible mistake and did not know what to say about it, that she had 
been with a man, and was expecting a baby. — She said she had been friends 
with the man for some time, but did not mention his name, that she had been 
at a party and had two or three drinks, and hence the trouble. In reply, the 
husband wrote to the wife on June 14, saying that he would always love her, 
and he continued : 

I think the world,of you and always will. Now, I don’t know how things stand 
with you, you say you were going with the fellow for quite a while, if you think anything 


of him I won’t stand in your way, the army will get me a divorce. The letter you 
sent me pointed that way to me. 
The letter ended: ‘‘ Your ever loving husband for as long as you wish.” On 


June 20 the husband, in reply to another letter from the wife, dated June 12, 
again wrote to her, saying : 


Well, I have forgiven you, darling . . . Well, I love you, and I hope you love me 
just as much. This has got to be lived down and it can be. That relys (sic.) on you. 


A number of letters were written in a similar strain by the husband to the wife. 
In one he said : - 


I love you and I was glad to know you still love me. Stick to that promise you’ve 
made mo. Be good and don’t go out with girl friends, it will help me a lot liking kiddies 
as I do and as far as anybody else is concerned, it will be my own and I'll treat it as 
such. 


On Aug. 20 the husband received a letter from his mother saying that his wife 
had had a baby girl, and he wrote to his wife, saying: ‘‘ I’m really glad of that, 
that’s just what I was hoping for.”” On Aug. 22 the husband sent a present of 
some lace, and ended, up: 


. . . give Julie [the baby] a big kiss for me. Take care of yourself. I love you. 
Your ever loving husband always for ever. 


In a later letter he wrote: 


Darling, you say I’ll never have cause to doubt you again. I want us to be happy, 
and we can be, you and I, because its in us both and if you stick to that we will be. 


On Sept. 2 he wrote again and in the letter said : 


By the way did you get that insurance business fixed up. I hope so . . . Anyway 
my sweet it won’t be long before I’m seeing you now. That'll be the day. I must 
close now darling, take care of yourself and baby too. 


Meanwhile, before the birth of the baby, the wife had obtained a pre-natal 
allowance, a fact, apparently, of which the husband knew, and she continued to 
draw her separation allowance. In September the husband had been getting 
letters hostile to the wife from his family. Thus, in a letter to his wife he writes : 


The family seem to be kicking, you seem to have got in bad books, as long as your 
not in bad books with me, don’t worry. 


In a later letter he wrote to the wife saying : 


_Ilove you. Now what’s this talk about if I come back to you, there’s no if about it. 
Arnold seems to be set on getting me a divorce. I think he’ll find I’ve something to 
say about that. They seem to think I’ve got a bad girl. Well, I don’t, and its up 
to you to prove them wrong. In the meantime have nothing to do with them. T’'ll 
write to Mother and have a stop put to it—I’m glad you still love me, darling, it would 
have broken my heart if you had not. You'll never know how upset I was thinking 
of that because I made sure you’d think a lot of the fellow. 


About Sept. 22, the husband’s attitude towards his wife changed in consequence 


of letters from his mother and some strangers. The change is shown in the 
following letter from him to his wife : 


Darling, I’ve received three letter cards from you the last one Sept. 12. : 
had some letters from Mother and Flo telling ase bean been going itn unde 
for I don’t know how long and they expected to happen what did happen, but this is 
the worst. I’ve also had three letters from three people I’ve never heard of tellin 
me how you've been carrying on. Now as you know I was going to overlook the 
family, but I can’t these. It seems you’ve more to tell me or should have told than 
you have. I don’t know the people myself and their advice is for me to get a divorce 
Now all these people can’t be running you down just because they don’t like ou. 
They must know something you haven’t told me. Now this has got me down for a le 
I don’t know to write me like they have. I took your word that it was just a zhistahee; 
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and that it was a fellow you just got to know but it seems yo ‘ i 

truth. This has made me igor because I think a lot Ras Stheing eae see 
that, but I’m afraid it leaves me with one view that is to get a divorce. I guess this 
is going to be a shock to you after me saying I’ll come back to you which I fully intended 
doing, but I believe there was more to tell me than you did. Up to this I believe I’d 
more faith in you than anything in this world, even after what happened, but its gone 
in three letters which I could not put to one side and say its not true. I wanted to be 
the last person to hurt you, you’ve been hurt enough and I guess I’m as upset writing 
it as you will be reading it. I wish you’d have told me what you should. Love, Les. 
The wife’s answer to the husband was that he could go ahead and get a divorce 
and from that time onwards the correspondence between them ceased. The 
husband took the necessary steps to have the wife’s and child’s allowances 
stopped, and he saw his commanding officer and obtained a poor person’s certi- 
ficate for a divorce petition on June 18, 1946. 

In cross-examination the husband admitted that until he got these last letters 
he was perfectly content to go back to his wife, having freely forgiven her. The 
mother of the husband was called and, after proving the birth of the baby, said : 

There was one man she [the wife] carried on months and months with. I should 

think that that was the father of the child. 
She added that she wrote to her son telling him the right thing was to get a 
divorce and let the man keep the child. The wife also was called as a witness. 
She alleged that she met a man about August, 1943, took too much to drink and 
committed adultery with him. She received the pre-natal allowance in July, 1944, 
and the child was born on Aug. 12, 1944. Her own allowance continued until 
October, 1945, and the allowance for the child till April, 1945. She was asked 
this question : 

Q.—And this other man, when you received your husband’s forgiveness what did 
you do about it ? A.—I was sure my husband would forgive me. He had already 
gone. 


The wife declined to tell the court the name of the man with whom she had 
committed adultery. 

The commissioner, after stating that the mere expression of forgiveness does 
not constitute condonation in law, even when the forgiveness is in writing and is 
sent and accepted, by the wife, came to the conclusion that the husband restored 
the wife to her former position because he also saw his commanding officer and 
other persons interested in his welfare, told them he had forgiven his wife, and 
received and acted on advice to make the pre-natal allowance to his wife and to 
provide for the child as his own child. I do not find in the transcript any evidence 
by the husband that he acted in this way. He merely took no steps to stop his 
wife’s separation or pre-natal allowance or the allowance for the baby until 
about a month after the birth. 

In my opinion, the question whether the conduct of the husband in this case 
amounts to condonation is difficult to answer. The leading case of Keats v. 
Keats and Montezuma (1) is based on facts wholly different from the facts in this 
case, but, as Lorp STERNDALE, M.R.., said ( [1921] P. 34) in Crocker v. Crocker (2), 
the principle there stated was quite general in its terms—‘' was not in any way 
dependent upon the actual facts of the particular case.’ LorD STERNDALE, 
M.R., also said (ibid., 33, 34): ‘‘ That case [Keats v. Keats (1) ] is not binding 
upon us; but it is 60 years old and has constantly been acted, upon in this 
court.” In Keats’ case (1) the Judge Ordinary (StR CRESSWELL CRESSWELL), 
when addressing the jury on the meaning of condonation, said (1 Sw. & Tr. 346) : 

I have not been able to find in the reports of cases decided in the Ecclesiastical 
Courts, any precise definition of what was meant in those courts by. the word ‘‘ con- 
donation”; but looking to the circumstances under which former judges have held 
condonation to have been established, I have come to the conclusion that condonation 
means a “ blotting out of the offence imputed, so as to restore the offending party 
to the sarne position he or she occupied before the offence was committed.” This is 
the best definition that I can give you of the term of condonation. 

In Keats’ case (1) the issues were directed, to be tried before the Judge Ordinary 
and a special jury, but the question whether there should be a decree came 
before the full court, composed, of LoRD CHELMSFORD, Loy WIGHTMAN, J.,and 
Cresswett, J.O., and the rule nisi was granted. On an application to the 
court for a new trial, Lorp CueLmsrorp, L.C., in his judgment, said (1 Sw. & Tr. 
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353, 354) that the court was called on to decide whether the Judge Ordinary’s 
definition of condonation was correct, and whether it was to be adopted as the 
principle on which all similar cases were to be decided for the future. LoRD 
CHELMSFORD, L.C., said (ibid., 354, 355) : 

. . the second part of the proposition .. . explains as well as restricts the first 
part. It must be such a blotting out of the offence as restores the wife to her former 
position. ‘This is contended to be incorrect, because it excludes a condonation by words 
only ; for it is said there are two sorts of condonation, one express or by words only ; 
the other implied, as by taking back a delinquent wife and cohabiting with her. On 
the other hand, the distinction in the law of condonation is denied, and it is asserted 
that no condonation by words only, however strong, will be sufficient, unless they are 
followed by sexual intercourse. 

Lorp CHELMS¥FORD’s conclusion on that assertion was as follows (ibid., 356, 
357) : 

The acts which prove forgiveness may be so strong and unequivocal, as by taking 
home an offending wife and cohabiting with her, that they may conclusively establish 
condonation. But words, however strong, can at the highest only be regarded as 
imperfect forgiveness, and, unless followed up by a something which amounts to a 
reconciliation and of a reinstatement of the wife in the condition she was in before 
she transgressed, it must remain incomplete. It has been argued that nothing less 
than renewed sexval intercourse will be sufficient to establish condonation. It is 
obvious, without adducing instances to illustrate my meaning, that that in some cases 
may be a test wholly inapplicable. But } am willing to adopt an expression which 
was happily used by WIGHTMAN, J., in the course of the argument, and to say that 
in my judgment there can be no condonation which is not followed by “ conjugal 
cohabitation” . . . To say that condonation requires conjugal cohabitation or con- 
nubial intercourse, leaves the nature of the cohabitation or intercourse to be adapted 
to the varying condition and circumstances of different parties. This will also justify 
the language of the. . . Judge Ordinary, that the forgiveness must be shown by & 
restoration of the wife to her former position . . . I see no reason at all to differ with 
the Judge Ordinary in the way in which he has stated the law of condonation to the 
jury ; but with him I think that the forgiveness which is to take away the husband’s 
right to a divorce must not fall short of reconciliation, and that this must be shown 
by the reinstatement of the wife in her former position, which renders proof of conjugal 
cohabitation, or the restitution of conjugal rights, necessary. 


The crucial question, therefore, in the present case is this. Did the conduct 
of the husband after hearing of the wife’s adultery amount to a reinstatement 
of the wife in her former position. Did it amount to conjugal cohabitation or the 
restitution of conjugal rights, so far as it was possible for a husband who is fighting 
in Italy to be in a state. of conjugal cohabitation with his wife in England ? 

‘The decision in Keats v. Keats (1) was approved and followed by the Court 
of Appeal in Crocker v. Crocker (2). The material facts in that case were that, 
the husband was a soldier on active service. While he was away his wife com- 
mitted adultery, with the result that she had a child of which he was not the 
father. The husband, on first hearing of the wife’s adultery, took the children 
of the marriage away from her and stopped her allowance. He then wrote 
a letter to his wife in which he said that he was willing not only to forgive her 
and to take her back again, but even to take charge of her illegitimate child. 
He then received certain letters from his relations, and he wrote another letter 
to her in which he refused to have anything more to do with her. On these 
facts Lorp STERNDALE, M.R., said ( [1921] P. 36, 37): 


It is said that upon those letters there is condonation ; but in my opinion they do not 
constitute condonation at all. The husband is there expressing his willingness to take 
his wife back . . . but the children were never brought back to her; the allowance 
and the allotment of payment were never restored to her; and she certainly was not 
and could not by those letters alone be restored to her former position. I do not 
think it is necessary for me, any more than the Judge Ordinary in Keats v. Keats (1) 
thought it was necessary for him, to say whether the mind of man could possibly devise 
a form of reconciliation in words which would restore a guilty spouse to his or her former 
position ; it is difficult to imagine, but it is quite enough to say that, in my opinion 
ams ere do nothing of the kind. The wife was not in any way restored to her 


The facts in that case, therefore, differed vitail i 

! . 3 y from the facts in the present 
case, in that, in the present case, the husband took no steps to ae his 
wife by stopping her marriage allowance. There was in the present case no loss 
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of position as a wife to which she could be reinstated, for nothing h 
wd age : , g had been taken 
= ee ie a 4 pet ace which he could restore for the purpose of re- 

The case appears to me to raise two questions. Th i 
be partly one of fact and is whether naa of iy Dee pd err pa 
restoration of the wife to her former position as a wife, whether there was a 
resumption or continuance of “conjugal cohabitation.” In my view, the 
husband did nothing which amounted to a restoration of the wife to her former 
position and there was no conjugal cohabitation at the time. At the highest: the 
husband merely allowed the wife to remain in the position in which she had been 
so aa her peor and took no steps to depose her from that position. The 

ond point is a question of law and one which was not decided in Keats’ case (1) 
or in Crocker s case (2). It is whether formal words of forgiveness can by them- 
selves constitute condonation. Lorp Srernpa.ez, M.R., glanced at the point 
in the passage which I have quoted from his judgment in Crocker’s case (2), 
with a somewhat doubtful eye. A husband can make a valid agreement with 
his wife not to take divorce proceedings in respect of her confessed, adultery. 
Thus, in Rose v. Rose (3), a husband and wife entered, into a deed of separation 
by which it was agreed that every offence, if any, committed by either party 
against the other should be considered as condoned. It was held by the Court 
of Appeal, affirming the decision of Str James Hannen, P., that adultery by 
the husband subsequent to the deed did not revive acts of cruelty committed 
by him before the deed. Str GrorcE JEssEL, M.R., in the course of his judgment, 
said (8 P.D. 99): 

It appears to me to be perfectly consistent with public policy to hold that there 
may be what, for want of a better term, I will call final condonation. In the old 
Ecclesiastical Courts condonation was never final, but I do not see that public policy 
is-against final condonation, indeed I think that it is in favour of allowing it. That 
bygones should be bygones is as advantageous between husband and wife as between 
any other parties. 

There is, however, no such agreement in the present case. There are merely 
the plain words of complete forgiveness. 

The importance of reinstatement and the comparative irrelevance of forgive- 
ness as an essential feature of condonation is illustrated by Cramp v. Cramp 
and Freeman (4). In that case the facts were similar to those in Crocker v. 
Crocker (2), except that the husband never forgave the wife and the wife 
admitted that she never thought her husband had forgiven her and never 
asked to be forgiven. On the other hand, the husband had intercourse with 
his wife on several occasions after knowledge that she had committed adultery. 
The husband subsequently petitioned for a decree on the ground of his wife’s 
adultery, but McCarpts, J., held that his right was barred by his condonation 
of the offence. In the course of his judgment, McCarpig, J., said ([1920] 
P.161): 

No matrimonial offence is erased by condonation. It is obscured, but not obliterated. 
It may be revived after many years. 

From this feature of legal condonation he drew the inference (ibid., 163, 169, 
171) that : 

_.. the truer definition of condonation is that it is a conditional waiver of the 
right of the injured spouse to take matrimonial proceedings, and it is not forgiveness 
at all in the ordinary sense . . . [it] is not conditional forgiveness, but a conditional 
reinstatement of the offending spouse . . . A man cannot at the same moment exercise 
the rights of a husband and disclaim the continuance of the marriage bond... & 
husband, who has sexual relations with his wife after knowledge of her adultery, must 
be conclusively presumed to have condoned her offence. 


In the absence of any clear authority, one may speculate as to the principle 
underlying the doctrine of condonation to see whether that throws any light 
on what the law should be on the point whether mere words. of forgiveness, 
verbal or written, can ever constitute legal condonation. In this connection 
it is important to note the great weight which the legislature attaches to the 
principle of condonation. It is an absolute bar to a decree of divorce ; 1t 18 
not a discretionary bar, such as is the cruelty or the adultery of the petitioner 
or unreasonable delay in presenting the petition. Being, therefore, an absolute 
bar, I think it is reasonable to assume that the law requires a high degree of 
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proof that an innocent husband has not only intended. to waive the offence, 
but has manifested that intention by restoring the guilty wife to her former 
position. I think it is a corollary to that requirement that in a case like the 
present one the wife should, have been removed, from her position as & wife 
before she can be restored to it. The other principle which, I think, may be 
considered when deciding whether mere words can ever constitute condonation 
is that the innocent husband after knowledge of the adultery must not behave 
in such a way as seriously to prejudice the guilty wife. Sexual intercourse 
is an extreme illustration of such prejudice. Such behaviour by an innocent 
spouse may be regarded as condonation of the offence. One finds a similar 
principle in certain statutory limitations placed on the right of a petitioner 
to avoid his marriage under the Matrimonial Causes Act, 1937, s. 7. In the 
present case I cannot see any evidence that the wife has been prejudiced by 
the conduct of the husband, after hearing of her adultery. If one considers 
what is in the interest of the community as to the kind of proof required to 
establish condonation, it seems to me on the whole that, while it is in the 
interest of the community that matrimonial bygones should be bygones, it 
would create great difficulties and injustice if mere words of forgiveness were 
to be accepted as proof of condonation. For instance, in the present case the 
husband wrote the letters of forgiveness to his wife at a time when he had 
only her, statements before him as to the details of her misconduct and was 
himself living under conditions of danger on active service which made it 
difficult for him to come to a rational and considered decision as to what he 
should do. To hold that his letters to her thereby debarred, him from exercising 
his right to a decree on the ground of the adultery of the wife seems to me 
harsh and unreasonable. 

These reasons lead me to the conclusion that the law insists, and rightly 
insists, on conduct showing reinstatement by the husband of the wife as proof 
of condonation. In the particular circumstances of this case there has been, 
in my view, no reinstatement of the wife because the husband did not at any 
time renounce her, and there was no broken ‘“ conjugal cohabition ’’ which 
was restored. I think, therefore, that in this case there was no sufficient proof 
of condonation and that the husband is entitled as of right to a decree on 
the ground of his wife’s adultery. 


TUCKER, L.J.: In arriving at his decision that the husband had 
condoned, his wife’s adultery, the commissioner was mistaken as to the effect 
of some of the evidence. In his judgment he said : 

He went and saw his commanding officer and other persons interested in the welfare 
and troubles of our service men, and as.a result of the perfectly proper and sound 
advice that he got in face of his own attitude to the girl he loved which is clearly shown 
in the letters that he wrote—in face of that attitude he was perfectly properly advised 
to make the allowance to the wife which the girl needed as an expectant mother and 
treat her as the mother of a lawful child, to get her the pre-natal allowance and after 
the birth of the child to provide for the child as his own child and the girl as still his wife- 


Later, he speaks of the husband, as having ‘‘ secured for her ” these allowances. 
This was not in accordance with the evidence. No evidence was given as to 
the steps which have to be taken before a pre-natal allowance is granted 
e.g., whether any application or authorisation on the part of the husband is 
required. The dates would make it appear probable that the pre-natal 
allowance was obtained on the application of the wife alone. Furthermore 
the husband did not seek to obtain the advice of his commanding officer or 
anyone else until September, 1944, when, as a result of the advice obtained 
he stopped the allowances. It does, however, appear from the evidence, 
although the matter was not very fully explored, that the hushand was aware 
ae his wife was receiving these allowances and took no step to stop them 
Peak abr dared 1944, The question for decision is, accordingly, whether 
: © husband's -letters of forgiveness, coupled with his failure from June to 
ee to stop the allowances, amounts to condonation. I think the 
ee “ti referred to by Buoxnitt, L.J -, establish that words of forgiveness 
nae, sh ieee a he amount to condonation. In the present case there is 
ee words of forgiveness, unless the mere failure to stop the 
. z or a period of four months during which the husband was engaged 
on active service overseas can be regarded as an unequivocal act of recognition 
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amounting notionally to conjugal cohabitation. I do not think it can be so 
regarded. It may be asked what more could the husband have done to reinstate 
his wife in the position from which she had deposed herself ?. The answer may 
be that the circumstances of the husband’s absence on active service rendered 
it impracticable for him completely to condone his wife’s adultery until he 
had returned to this country and was in a position to take stock of the 
situation before taking an irrevocable step. I do not suggest that circum- 
stances may not exist in which a petitioner absent overseas may take some 
irrevocable step which will convert his words of forgiveness into condonation. 
It is sufficient to say that I can find no evidence of such a step having been 
taken in the present case in the four months during which the husband was 
engaged in actual front line active service and had had only his wife’s version 
of her conduct. To hold that in such circumstances the husband had condoned 
his wife’s adultery would, in my view, be equivalent to deciding that mere 
words of forgiveness, given perhaps hastily and without full knowledge of 
the facts, are sufficient to constitute condonation. For these reasons I agree 
that this appeals succeeds. 


COHEN, L.J.: I have had the opportunity of reading the judgments 
which have been delivered by my learned Brethren, and I do not desire to 
add any reasons of my own for agreeing that this appeal should be allowed. 

Appeal allowed and a decree nist pronounced. No order as to costs. 

Solicitors: N. Ashton Hill, Services Divorce Dept., Law Society (for the 

husband); Boxall & Boxall, agents for J. Robert Pinder & Son, Derby (for 
the wife). 


[Reported by C. N. Beatriz, Esq., Barrister-at-Law.] 


NAAMLOOZE VENNOOTSCHAP BELEGGINGS COMPAGNIE 
“URANUS” v. BANK OF ENGLAND AND OTHERS. 


[Court oF APPEAL (Lord Greene, M.R., and Evershed, L.J.), March 3, 1948.] 


Practice—Costs—Security for costs—Order against defendant—Plaintiff and 
defendant out of jurisdiction—Plaintiff ordered to give security. 

In an action to decide the ownership of certain bearer bonds, it was 
discovered by the plaintiff, a Dutch company incorporated out of the 
jurisdiction, that one of the defendants was in effect agent for a Dutchman 
and a Dutch charity, both resident out of the jurisdiction, and on the 
plaintiff’s volition these parties were joined as defendants. The two new 
defendants applied for security for costs, which was ordered by the master, 
and thereupon the plaintiffs asked that the new defendants should also 
give security as being persons out of the jurisdiction. This the master 
also ordered. On appeal :— 

Hep: the defendants were exercising their right to defend themselves 
against attack and their right to obtain security for costs from foreign 
plaintiffs, and they ought not to be prevented from doing so, or hampered, 
by being themselves ordered to give security for costs. 

Observations of SrirLinG, J., in Re Compagnie Generale d’ Haux Minerales 
et de Bains de Mer, ( [1891] 3 Ch. 451, 458), and Maatschappy Voor Fondsen- 
bezit and anr. v. Shell Transport and Trading Co. and ors., ( [1923] 2 K.B. 
166; 129 L.T. 257), considered. 

Decision of WYNN-Parry, J. (ante p. 304), affirmed. 

r Costs, see HALSBURY, Hailsham Edn., Vol. 26, pp. 64-68, 
ele 108 ant oCdki, see DIGEST, Practice, pp. 903-915, Nos. 4428-4583.] 
erry ads Generale d’Faux Minerales et de Bains de Mer, [1891] 3 Ch. 451; 
60 L.J.Ch. 728; 40 W.R. 89; 4 Digest 196, 437. iets 
Vi f it and amr. Vv. é Tans: ! : 
te foro inuri, {1023 2B. 166; 92 LJ-K.B. 685; 129 L.T. 257; 67 Sol. Jo. 
617; Digest, Practice, 904, 4451. 
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Appear from a decision of WynNn-Parry, J., made on Feb. 3, 1948 (reported 
ante p. 304), dismissing an application by the plaintiffs, who were a company 
incorporated in Holland, that the defendants, who resided in Holland, should 
give security for costs. The Court of Appeal dismissed the appeal. The facts 
appear in the judgment of Lorp GREENE, M.R. 


GC. A. Settle for the plaintiffs. 
J. H. A. Sparrow for the defendants. 


LORD GREENE, M.R.: This appeal raises a curious and novel point. 
In the action in which the application now under review was made, the plaintiffs, 
a Dutch company resident in Holland, are seeking to establish their title to 
certain bearer bonds issued by the British government, being bonds of the 
British Funding Loan, 1960/1990. These bonds, according to the statement 
of claim, were physically situated in Holland at the time of the German occupa- 
tion. They were taken under compulsion by the German authorities.. Apparently, 
they came on to the market and were acquired ultimately, through how many 
hands we do not at present know, by a Dutch gentleman, Mr. Sauveplanne, 
who is one of the defendants, and by a Dutch charitable institution, which 
stands next after the name of Mr. Sauveplanne in the list of the defendants. 
The remainder came to the hands of the third foreign defendant, who is a 
Dutch woman. The claimants seek to establish their title to those bonds 
notwithstanding the fact that they were dealt with during the war in the manner 
that I have mentioned. 

The Governor and Company of the Bank of England, who are charged with 
the service of the bonds, Messrs. Baring Brothers & Co., Ltd., and the Swiss 
Bank Corporation, who, as agents for the other defendants or for some of 
them, had attempted to collect the proceeds of certain coupons, are made 
defendants. All three are in a sense nominal defendants, although an injunction 
is asked for, but for the purposes of this appeal we can neglect those of the 
defendants who are banks. ‘The first two Dutch defendants, Mr. Sauveplanne 
and the charity, applied for security for costs against the plaintiffs. The 
plaintiffs then asked for security for costs against those defendants. Mrs. 
Dekker-Molenaar, the last defendant, was no party to the application against 
the plaintiffs, and, accordingly, the plaintiffs have not retaliated by asking 
for security against her. The matter which comes up for our decision is the 
order for which the plaintiffs applied by way of retaliation against the first 
two Dutch defendants. That application was for an order that those defendants 
should give security for costs as a condition of their being allowed to defend 
the action. Wynn-Parry, J., refused to make such an order against those 
defendants. The matter, therefore, stands in this position. An order against 
the plaintiffs for security has been made at the instance of those defendants 
but no corresponding order had been made against those defendants. The 
plaintiffs now appeal. 

_ The idea that a foreign defendant properly joined in an action in these courts 
is to be impeded in defending himself by being forbidden to do so unless he gives 
security for costs is one which, at first sight, is not an attractive one. On the 
other hand, the idea that a foreign plaintiff who chooses to remain resident 
abroad and who, nevertheless, brings an action in this country should be required 
to give security as a condition of his being allowed to continue with his action 
is not quite so repellent. Indeed, it is one of the commonest grounds for the 
exercise of the jurisdiction of the courts to order security. It is said that where 
there is a foreign plaintiff and a foreign defendant and the foreign defendant 
exercises what is prima facie his right to require security from the foreign plaintiff, 
the court ought to make it a condition of granting such an order that the defen- 
dant himself should give security. I do not find that at all an attractive pro- 
position. Nevertheless, if there were authority to justify any such Rave 
view we should, of course, have to pay due respect to it, but it is, I think, worth 
noticing that all the ingenuity and industry of counsel has succeeded ‘in dis 
cqvering only one case in which there is a shadow of a suggestion that mie 
an order is a proper one to make. The case, Re La Compagnie Generale d’E 

Minerales et de Bains de Mer (1), is stated in the Annual Practice as | evs 
down the proposition for which the present plaintiffs contend, but whan 
examined it cannot, in my opinion, be construed in that way. "What hana 
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in that case was that a Hungarian woman living in Hungary issued an origin- 
ating notice of motion under the Patents, Designs and Trade Marks Act, 1883, 
asking for rectification of the register by removing a trade mark therefrom 
which was registered in the name of the company whose name appears in the 
title to the action. That company carried on business in Paris and had no 
place of business in this country. The Comptroller-General was, of course, a 
respondent to the originating notice of motion which was served on the French 
company. The French company thereupon applied by motion to STIRLING, J., 
to have the service of the originating motion set aside. An order to that effect 
was made, but STrrRiina, J., said that he would fix a day for hearing the motion 
as against the Comptroller who was the other respondent to the motion and 
directed that the plaintiff should send a copy of the originating notice of motion 
to the foreign company with an intimation that it was sent to inform them 
that proceedings were pending in the court which might affect their interests. 
This was done, and on a later date the matter came once more before STIRLING, J., 
and counsel for the French company appeared. Obviously in an action of 
that character it was most desirable from the plaintiff’s point of view that the 
French company should be before the court and be bound by any order that was 
made. It was also most desirable from the French company’s point of view 
that it should have a chance of coming before the court and not find that some- 
thing had been done on the motion against the Comptroller which affected its 
rights to maintain the registration of its trade mark. The position, therefore, 
gave opportunities for very nice and skilful manoeuvring by both parties. The 
plaintiff wanted to get the French company there, but naturally would not 
want to appear to be too anxious. The French company wanted, to be there, 
but again naturally would not want to appear to be too anxious. Eventually 
what happened was that counsel for the French company, who had not ye 

appeared. and who, therefore, were not parties at all, said ( [1891] 3 Ch. 458) : 
‘‘ Before appearing we shall require security for costs,” and Srrrine, J., said : 
“You are also out of the jurisdiction. Should it not be mutual ? cls Ae 
report goes on: 


After some further discussion the matter was ordered to stand over until the second 
motion day in Michaelmas sittings, the company submitting to the jurisdiction, and 
security for costs (the amount to be settled in chambers) to be given by both sides. 


That was a very reasonable deal from the point of view of both sides, and, it 
was obviously nothing more nor less than a compromise. The order, which 
was clearly a compromise order, can be no authority for the proposition that 
counsel for the plaintiffs has put forward—that when a foreign defendant 
applies for security for costs against a foreign plaintiff it ought to be made a 
condition that the foreign defendant himself should give security. 

When the argument is reduced to its fundamental point, it is seen to be 
based on five words spoken by STIRLING, J., without argument, in an action where 
the parties were obviously manoeuvring, the words being: Should it not be 
mutual?” Ido not know whether SriRLine, J., was thinking that, if it came to 
making an order in such a case, the order ought to be one for mutuality, or whether 
he was thinking that, having regard to the situation of the two contending 
parties, the fair thing to do would, be that they should agree to a mutual order, 
but what I certainly cannot extract from the case is any authority for the pro- 
position that there is some rule or some principle or some ground of equity 
and, justice why a defendant in the position of these defendants should be 
forbidden the right to defend himself in these courts and to obtain security for 
costs from a foreign plaintiff unless he in turn brings money into court by way of 
security for costs. If that were the law and I could be satisfied about it by 
reference to some authority, I should follow it, but the case referred, to appears 
to me not to come within a hundred, miles of establishing any such broad pro- 
position. It is a proposition which, to my mind, runs counter to the hei 
of one’s ideas of the difference in the positions of plaintiff and defendant. 
should be sorry to think that the time should ever come when a defendant 
should be deprived of the right to defend himself in the courts merely sen ve 
he has done what every defendant, English or foreign, is pruma facie entit . : 
to do, namely, to apply against a foreign plaintiff for security for costs. oo 
seems to me that, if such a principle as that for which counsel for the plaint 
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has argued were to be admitted, it ought to be applied in every case where 
security can be ordered and the circumstances are comparable. There are 
many cases in which, according to the ordinary practice, the court will order 
security against a plaintiff who is resident in this country. Supposing that 
such a plaintiff sues a defendant who happens to be impecunious so that the 
plaintiff, if successful, will not recover a pennyworth of Gosts, is it to be said 
that such a defendant is to be deprived of his right to get security from such 
a plaintiff unless he submits to an order to do something which ex hypothest 
would be impossible because he is impecunious ? I cannot see any justification 
for a principle that might lead to such a result. The position of a plaintiff 
and the position of a defendant are quite different in these respects, and, after 
all, the foreign plaintiff who chooses to sue here knows quite well before he 
issues his writ that he is going to be made subject to the ordinary practice of 
the court if an application is made to provide security. He can avoid that by 
coming to this country and becoming resident here. If he chooses not to do so, 
he knows perfectly well the risk he runs. |The matter is in his own hands. It 
does not seem to me to be right that a defendant should be disentitled to take 
advantage of that situation unless he in his turn submits to an order to provide 
security for costs. 

I should end by mentioning one further case, which was also that of a Dutch 
company. Maatschappij Voor Fondsenbezit and anr. v. Shell Transport and 
Trading Company and ors. (2), was a very complicated matter in which a Dutch 
company were intervening to get made defendants in an action in which they were 
obviously going to assert a claim to the proceeds of certain royalties which was 
said to be superior to and, to take precedence over &@ claim which another Dutch 
company was bringing. The case was obviously one where, when the application 
to be added as defendants first came before the court, it was not possible for the 
court to be certain what the ultimate position of the intervening company 
would be. It looked as if, although in form they were defendants, they would, 
in effect, be in the position of claimants, because they were claiming priority 
under a judgment which they had obtained. The plaintiffs in the action applied 
that they should be ordered to give security for costs. No such order was made, 
and it was pointed out by YounceErR, L.J., that, at any rate at that stage, it - 
would be impossible to order security because it had not yet appeared whether 
or not those defendants were ultimately going to be in the position of claimants, 
in which case, of course, the situation would be quite different. It is obvious 
that, in his view, if their position was going to be that of real defendants in 
substance, no order for security by them should be made. In the headnote 
Scrurton, L.J., is quoted as having said that security ought to be refused 
against them on the ground that the added defendants were really defending 
themselves against attack, and, therefore, ought not to be required to give 
security. That seems to me to be the simple principle, that a defendant who 
is exercising the right of any defendant to defend himself against attack ought 
to be allowed to do so and not prevented or hampered by being ordered to give 
Pe, In my opinion, Wynn-Parry, J., was right, and the appeal must be 

ismissed. 


EVERSHED, L.J.: For the reasons given by my Lord and by Wynn- 
Parry, J., I agree that this appeal fails. I will add only that I think that 
I do no injustice to counsel and his advisers if I say that he and they may have 
been encouraged to make the application by the terms of a note in the ANNUAL 
Practice to Ord. 65, r. 6. That note appears between two other notes headed 
respectively : ‘‘ Counterclaiming defendant ” and ‘ Quasi-plaintiff,” and is in 
these terms (ANNUAL PracTiIcE 1946-47, p. 1510) : 

Both parties out of jurisdiction—On an application for rectification of the register 
of trade marks, both parties being resident out of the jurisdiction, security was ordered 
to be given by both. 

Reference is then made to the Compagnie Generale case (1). The note we are 
told is of respectful antiquity, but, in my judgment, it is misleading, for it might 
suggest that where two parties, a plaintiff and a defendant who is not a counter- 
claiming defendant, were out of the jurisdiction, some principle of mutuality 
supervened to vary the ordinary principles applicable to security for costs to 
which the MastrR or THE Routs has referred. I am satisfied that there is no 
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such principle, and I am equally satisfied that the consent order made in the 
Compagnie Generale case (1) is no authority for the suggestion that there is 
such a principle. I, therefore, think that the note in the ANNUAL PRACTICE 
is misleading and venture to express the hope that in further editions it may 
be either expunged or suitably modified. 
Appeal dismissed with costs. 
Solicitors: H. Davis & Co. (for the plaintiffs) ; Slaughter & May (for the 
Dutch defendants). 
[Reported by F. Guttman, Esq., Barrister-at-Law.] 


ALTERSKYE v. SCOTT. 
[CHanceRy Dtvision (Jenkins, J.), February 11, 17, 24, 1948.] 


Discovery—Production of documents—Improper use of documents in the action 
alleged—Implied obligation to make no improper use of disclosed documents— 
Further undertaking unnecessary, except in special cases. 

In an action for rescission of a contract the plaintiff applied for a further 
and better affidavit of documents. The defendant admitted that the 
affidavit of documents already filed was inadequate, but he alleged that the 
plaintiff had made an improper use of documents in the action and con- 
tended that he should not be required to make a further and better affidavit 
except on an undertaking by the plaintiff not to use any of the documents 
in the action or any of the documents disclosed in the further affidavit 
for any ulterior or collateral purpose :— 

Hetp: a general undertaking of the kind required by the defendant 
would not be ordered, because the implied obligation, under which each 
party was, to make no improper use of disclosed documents, was a sufficient 
protection, but it was open to the defendant to say in the affidavit, with 
regard, to particular documents or a particular class of documents, that, for 
a stated reason, they were especially confidential and that he objected to 
producing them except on an undertaking by the plaintiff. If the parties 
could not agree on the terms of the undertaking, the matter could come 
before the court. 


Williams v. Prince of Wales Life, etc., Co., (1857) (23 Beav. 338) and 

Hopkinson v. Burghley (Lord), ( 1867) (2 Ch. App. 447), distinguished. 

[As To PropucTION OF DOCUMENTS, see HALSBURY, Hailsham Edn., Vol. 10, 
pp. 374-378, paras. 454-457; and For Casss, see DIGEST, .Vol. 18, pp. 95-97, Nos. 
469-483.] 

ferred to: 
aay Bowden v. Russell, (1877), 46 L.J.Ch. 414; 36 L.T. 177; 16 Digest 29, 271. 

(2) Kitcat v. Sharp, (1882), 52 L.J.Ch. 134; 48 L.T. 64; 16 Digest 29, 274. 

(3) Williams v. Prince of Wales Life, etc. Co., (1857), 23 Beav. 338 ; 18 Digest 95, 474. 

(4) Hopkinson v. Burghley (Lord), (1867), 2 Ch. App. 447; 36 L.J.Ch. 504; 18 

Digest 161, 1130. 
DURE SUMMONS. 

The plaintiff in an action applied for a further and better affidavit of docu- 
ments. The defendant contended that he should not be required to file a 
further affidavit except on an undertaking by the plaintiff not to use the docu- 
ments for any collateral or ulterior purpose, because, the defendant alleged, 
the plaintiff appeared to have made an improper use of documents already 
disclosed in the action. JENKINS, J., held that the implied obligation, which 
each party was under, to make no improper use of disclosed documents was 
4 sufficient protection, and he refused to order the undertaking asked for. 
The facts appear in the judgment. 

GC. A. Settle for the plaintiff. 

Lindner for the defendant. 

JENKINS, J.: The plaintiff in this action for rescission of a contract for the 
purchase of a hotel and hotel business and for damages for alleged misrepresenta- 
tions applies for a further and better affidavit of documents. It is alleged in the 
statement of claim that the defendant represented (i) that the profits of the busi- 
ness of the hotel for the four-weeks period ending Apr. 20, 1946, were as set out in 
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and loss account which was supplied, (ii) that business for the 
ares week ended Apr. 20, 1946, to the week ended Aug. 
bd. 1946, were as set out in the written analysis handed, by the ara 
to the plaintiff, and (iii)—and, this is, I think, the important matter—t at the 
business of the hotel had at all times been properly conducted in the ordinary 
course of business for and on behalf of the defendant. The plaintiff alleges that 
he was induced to enter into the agreement by and on the faith of the said 
representations. He then alleges that the representations were untrue and, 
sets out a number of particulars as to the untruth of the representations. 
For the present purpose I can take those particulars in general as being to 
the effect that during the period in question the defendant had, committed 
various breaches of the food regulations, had bought goods at prices above the 
permitted prices, had exceeded, the permitted prices when he sold a meal, and 
had obtained more fuel than he was entitled to. It is obvious that these allega- 
tions trench on grounds which are likely to be of considerable interest to the 
Ministry of Food and the police, and it. seems that, after the original affidavit 
of documents had, been filed, the defendant had visits and inquiries from repre- 
sentatives of the Ministry of Food and the police. It is admitted that the 
affidavit of documents as so far filed is not adequate, and the defendant does not 
dispute his liability to file a further and better affidavit, but he alleges, and it is 
put on oath by his solicitor, that one of the representatives of the Ministry 
of Food who made the inquiries to which I have referred was in possession of a 
copy of the defendant’s affidavit of documents as originally filed. The defen- 
dant says that that suggests an improper use by the plaintiff of documents 
in the action, and that, therefore, he ought not to be required to make a further 
and better affidavit of documents except on an undertaking by the plaintiff 
that he will not use any of the documents in the action or any documents dis- 
closed, under the further affidavit of documents for, in effect, any ulterior or 
collateral purpose. The discussion before me makes it clear that there is 
room for considerable argument what a collateral or ulterior purpose is. 
Counsel for the plaintiff does not dispute that his client obtaimed discovery on 
an implied undertaking—and, this, of course, applies to both sides—that the 
documents disclosed would not be used for any collateral or ulterior purpose, but 
he points out the difficulty of deciding whether or not any given use of a particular 
document might be said to be ulterior or collateral in its purpose or other 
than reasonably necessary for the conduct of the action. That might be a 
matter of opinion. 

Counsel for the defendant referred me to Bowden v. Russell (1) and Kitcat v. Sharp 
(2), in which the improper use of documents in an action—+,e., where one of the par- 
ties circulated the pleadings with rude rernarks about the other party—was held to 
amount to contempt of court. No undertaking can in any case be necessary 
that neither party will commit conduct of that nature. If he does so, he 
is guilty of contempt of court. The argument to-day included references to 
certain authorities in SETON’s JUDGMENTS AND ORDERS, 7th ed. Vol. I, p. 76, which 
support the proposition, which is not disputed, in regard to the implied under- 
taking, under which a party obtaining discovery is, not to use documents for 
any collateral or ulterior purpose. In one or two of the cases an undertaking 
was required to be given to the court by a person seeking production before pro- 
duction was ordered against the person from whom it was sought : see Williams 
v. Prince of Wales Life, etc., Co. (3), and Hopkinson v. Burghley (4), where certain 
letters marked “ private and confidential” were only ordered to be produced 
on an undertaking of the character which I have mentioned. 

The matter standing thus on the authorities, what is the proper way of dis- 
posing of the present application ? It is to be observed that it is by no means 
usual to find in an order for discovery an undertaking of this character. 
It has never been the practice to include a general undertaking of this kind by 
either party, so far as I know, in the common form order. Therefore, it seems 
to me that in general the practice is to regard as a sufficient protection the 
implied, obligation to make no improper use of disclosed documents under which 
eacli.party is. Secondly, it is to be observed that the cases in which undertakings 
havesbeen exacted with respect to particular documents did not concern appli- 
cations for further and better affidavits of documents, but concerned the pro- 
duction of particular documents. Therefore, it does not seem to me that I 


Ch.D.} ALTERSKYE v. SCOTT (Jenxns, J.) 471 


ought to include in the order for a further and better affidavit of documents 
any stipulation in regard to an undertaking by the plaintiff as to the use to which 
the documents will be put. It seems to me that an undertaking of that sort 
unless it is directed to certain specific ends or concerns a particular document 
and is framed to do what is necessary to protect the person producing those 
documents from their being improperly used, is very difficult to formulate 
without embarrassing the party from whom it is required, affecting the proper 
conduct of the proceedings, and Opening the door to endless wrangles whether 
it has been broken or not. Therefore, I do not propose to include any such 
undertaking in the order for a further and better affidavit of documents. The 
defendant must rely on the implied obligation not to make an improper use of 
the documents. If he can substantiate improper use in any particular case, 
he has his remedy. He can bring that instance of alleged improper use before 
the court either on proceedings for contempt, if he considers that it amounts 
to contempt of court, cr on procecdings to restrain the conduct complained of, 
It seems to me, however, that in the further and better affidavit of documents 
which I now propose to order it will be open to the defendant, if so advised, to 
say, with respect to particular documents or a particular class of documents, 
that those documents are, for this or that reason, especially confidential and that 
he objects to producing them except on an undertaking by the plaintiff in 
whatever form the defendant conceives would be adequate for his protection. 
If, on that, the parties cannot agree as to the form of the undertaking, then the 
matter can come before the court as a question concerning the terms, if any, 
which ought to be imposed on the plaintiff as a condition of having production 
of those particular documents. It seems to me that to require in general terms 
any undertaking of the sort asked for by the defendant at the present stage 
would be premature and would be likely to give rise to difficulty. For these 
reasons, I propose to order that the defendant Louis Scott do, within 7 
days, make and file a further and better affidavit of documents fully and suffi- 
ciently stating what documents are or have at any time been in his possession 
or power relating to the matters in question in this action. 
Order accordingly. Costs of the application to be the plaintiff's in any event. 
Solicitors : Bell & Ackroyd (for the plaintiff) ; Tobin & Co. (for the defendant). 
[Reported by R. D. H. Ossporne, Esq., Barrister-at-Law.] 


—_———_ 


JENKINS v. REID. 


[Caancery Division (Romer, J.), February 24, 25, 1948.] 


Trade—Restraint of trade—Medical practice—Scope—Limits of time and space— 
Covenant not to practise “‘as physician surgeon or apothecary at any time 
within 5 miles or professionally visit or consult with patients of practice.” 

The plaintiff, a qualified woman doctor, was married to a doctor, who 
for some years had practised as a general practitioner in the neighbourhood, 
of Almondsbury and Olveston in Gloucestershire. On Aug. 3, 1939, the 
husband and the defendant entered into a deed of partnership, to which 
the plaintiff was a party, but not as a partner. The deed, as part of the 
consideration for the defendant’s entering into it, contained a clause which 
provided that, “‘ during the continuance of the partnership or in the event 
of the death withdrawal or expulsion from the partnership ” of the husband, 
the plaintiff would not ‘‘ at any time thereafter practise as a physician 
surgeon or apothecary within the radius of five miles of Almondsbury or 
Olveston post offices” or “‘ professionally visit or consult with any of the 
patients of the practice.” The prohibited area comprised, inter alia, certain 
built-up and other areas in and on the outskirts of Bristol which were not 
covered by the partnership practice. Both at the beginning of the partner- 
ship and during its continuance the practice was an ordinary country 
general medical practice and neither partner did specialist or consultant 
work. The husband died in September, 1946. On a summons under 
R.S.C., Ord. 544, r. 1, to determine the validity of the restrictive covenant 

i the plaintiff :— 
prveal i oe true eatedction of the covenant, the relationship between 
the parties created by the deed should be treated as analogous to that 
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of employer and employee, having regard to the wide scope of the covenant, 
which extended to prohibit the plaintiff from acting as a consultant or 4@ 
specialist, the first part of the covenant was not reasonably necessary for 
the protection of the practice ; and, even if the second, part could, be severed, 
in view of the absence of any limit of time or the area covered, and the 
prohibition against the plaintiff acting as a consultant, it was too extensive 
in scope and, uncertain in its language to be valid; and, therefore, the 
covenant was void and unenforceable as being in unreasonable restraint 
of trade and so contrary to public policy. 
Routh v. Jones ( [1947] 1 All E.R. 758), followed. 


[As To VALIDITY OF RESTRAINT OF TRADE BY AGREEMENT, see HALSBURY, 
Hailsham Edn., Vol. 32, pp. 403-421, paras. 674-704; and ror Cases, see DIGEST, 
Vol. 43. pp. 21-39 Nos. 135-385.] 

Cases referred to : 

(1) Herbert Morris, Ltd. v. Saxelby, [1916] A.C. 688; 85 L.J.Ch. 210; 114 L.T: 
618; affg., [1915] 2 Ch. 57; 43 Digest 24, 154. 

(2) Leather Cloth Co. v. Lorsont, (1869), L.R. 9 Eq. 345; 39 L.J.Ch. 86; 21 L.T. 
661; 34 J.P. 328; 43 Digest 23, 147. 

(3) Routh v. Jones, [1947] 1 All E.R. 758. 

(4) Fitch v. Dewes, [1921] 2 A.C. 158; 90 L.J.Ch. 436; 125 L.T. 744; affg. S.C. 
sub nom. Dewes v. Fitch, [1920] 2 Ch. 159; 43 Digest 34, 276. 

(5) Nordenfelt v. Maxim Nordenfelt Guns & Ammunition Co., [1894] A.C. 535; 
63 L.J.Ch. 908; 71 L.T. 489; affg. S. C. sub nom. Maxim Nordenfelt Guns 
& Ammunition Co. v. Nordenfelt, [1893] 1 Ch. 630; 43 Digest 22, 139. 

(6) Attwood v. Lamont, [1920] 3 K.B. 571; 90 L.J.K.B. 121; 124 L.T. 108; 43 
Digest 20, 131. 

(7) Gravely v. Barnard, (1874), L.R. 18 Eq. 518; 43 L.J.Ch. 659; 30 L.T. 863; 
39 J.P. 20; 43 Digest 29, 226. 

(8) Davis v. Mason, (1793), 5 Term Rep. 118; 43 Digest 64, 661. 

(9) Palmer v. Mallet, (1887), 36 Ch.D. 411; 57 L.J.Ch. 226; 58 L.T. 64; 43 Digest 
52, 542. 


OricInaTING Summons under R.S.C., Ord. 54a, r. 1, to determine whether, 
on the true construction of a partnership deed, and having regard to the relevant 
surrounding circumstances and in the events that had happened, a clause in 
the deed restraining the plaintiff from practising at any time as a physician, 
surgeon or apothecary within a radius of five miles of Almondsbury or Olveston 
(Gloucestershire) post offices or from professionally visiting or consulting with 
any of the patients of the practice referred to in the deed—viz., an ordinary 
country general medical practice—was wholly or partly void and unenforceable 
as being contrary to public policy, too vague and in unreasonable restraint of 
trade. A declaration was made that the covenant was wholly void and un- 
enforceable for those reasons. The facts appear in the judgment. 


L. H. Collins for the plaintiff. 
Lindner for the defendant. 


ROMER, J.: This is an originating summons under R.S.C., Ord. 54a, r. 1, to 
determine the validity or otherwise of a restrictive covenant into which the plain- 
tiff, Mrs. Rosalind Jenkins, entered in a deed, dated Aug. 3, 1939, made between 
three parties—Dr. Jenkins, of the first part, the defendant, Dr. Alexander Reid, of 
the second part, and the plaintiff, who was the wife of Dr. Jenkins, of the third part. 
The deed, which was a deed of partnership, recited.that Dr. Jenkins had for some 
years past carried on the profession of a general medical practitioner at Almonds- 
bury, Olveston, Patchway, Thornbury, and neighbourhood, in the county of 
Gloucester, and that he had agreed to admit Dr. Reid into partnership in con- 
sideration of a sum therein mentioned and to assign to Dr. Reid one-third of 
the practice. By the operative part of the deed, Dr. Jenkins assigned to Dr 
Reid one equal one-third part of the practice, and he and Dr. Reid agreed to 
become and be partners in the profession of physicians and surgeons on 
and subject to the terms, conditions and stipulations expressed in the followin 
oxbioles. Tha partnership was 16 be for a term of five years sea yen 
July 1, 1939, and subject as thereinafter mentioned was to continue after the 


expiration of such five years from year t ae ; ‘ 
Clause 3 provided: a 0 year until it was determined by notice. 
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The business of the said partnership shall be carried on at the surgeries at 
Almondsbury, Olveston and Patchway aforesaid or at such other surgery or surgeries 
as shall from time to time be agreed upon by the said partners. 


Clause 10 provided : 


Dr. Reid shall have the option to purchase a further one-sixth share in the capital and 
profits of the partnership (so making his total share therein up to one half thereof ) 


at any time on his marriage or after the expiration of the first two years of the 
partnership. 


In point of fact, on the outbreak of war the operation of that clause was expedited 
and Dr. Reid acquired a one-half share in the partnership instead of a one-third 
share. Clause 16 provided for what was to happen on the retirement or death of 
the two doctors, and cl. 19 was a restriction imposed in the following terms : 


In the case of a partner withdrawing or being expelled from the partnership as 
aforesaid the said withdrawing or expelled partner (as the case may be) shall not at 
any time thereafter practise as a physician or surgeon or apothecary within a radius 
of ten miles of Almondsbury or Olveston post offices and this provision shall be 
enforceable not only at the instance of the remaining partner but also his personal 
representatives or successors in the practice. 


Clause 21 is the clause with the validity of which I am concerned, in this case : 


During the continuance of the partnership or in the event of the death withdrawal 
or expulsion from the partnership of Dr. Jenkins then Mrs. Jenkins shall not at any 
time thereafter practise as a physician or surgeon or apothecary within the radius 
of five miles of Almondsbury or Olveston post offices or professionally visit or consult 
with any of the patients of the practice save as hereafter provided. Nothing, however, 
in these presents contained is to be construed as preventing Mrs. Jenkins continuing 
the work on which she is at present engaged, videlicet :—(a) lecturing and examining 
Red Cross workers; (b) exercising the appointments which she now holds in Bristol 
and district and (c) attending ante-natal cases which may be sent to her by a district 
nurse. During the continuance of the partnership Mrs. Jenkins may with the consent 
of either of the partners see any of the patients of the practice and shall account to 
the partnership for any fees arising therefrom. 


At the time of the deed Mrs. Jenkins was herself a doctor and her medical 
qualifications are expressed by the appropriate letters after her name in the 
deed. She qualified in 1935, shortly before her marriage. In her affidavit 
in support Mrs. Jenkins says that she holds the medical qualifications stated in 
the deed of partnership and has passed the preliminary examination for the 
Fellowship of the Royal College of Surgeons. Then she says that her husband, 
Dr. Jenkins, died on Sept. 25, 1946. Her affidavit continues : 


At the beginning of the said partnership the practice was an ordinary country 
general medical practice such as is to be found in all country districts in England. 
Surgeries were maintained at Almondsbury, Thornbury, Olveston and Patchway 
and Dr. Jenkins or the defendant attended at such surgeries at regular fixed hours 
in order to advise and treat patients who should attend the surgeries between those 
hours. When not attending the surgeries the partners would visit patients in their 
own homes or if an accident had occurred at the place of the accident or the place 
of the patient’s work. Patients were treated for all common ailments or injuries. 
No specialist work was done by the partners and when specialist treatment was 
required or when unusual complications occurred in the course of the disease or 
injury patients would be advised to consult, and recommended to consult, some 
particular specialist or to visit or to be admitted to some particular hospital. 
Neither of the partners was or professed to be a specialist in any branch of medicine 
or surgery. On or about Aug. 26, 1939, Dr. J enkins, who was then in the Royal Navy 
Volunteer Reserve, was called up for service in the Royal Navy. He served with the 
Royal Navy until October, 1945, when he returned and resumed his work with the 
partnership. When my husband was called up, by arrangement with the partners 
I began to work for the partnership and saw: and treated patients both at the 
surgeries and at their own homes or other places. The partners had endeavoured 
in vain to obtain an assistant and it was with reluctance that I agreed to give up ny 
appointments in Bristol and work for the partnership. I continued to work oer a 
partnership all through the war and even after Dr. Jenkins’ return in October, 1945, 
I helped with the patients to a considerable extent. My services raat. ee 
not formally terminated until May 31, 1947, on which date there caliper: - 2 ae a 
contained in the letter dated Apr. 30, 1947 [containing a notice from ‘ ) _ en na 
terminating her services]. I ea ah a ood ier nga Hoa pete hey co 

contained in the last sentence of Cl, ‘ 
ae sal sear any remuneration for my services as assistant, but the defendant 
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me to draw out of the partnership profit the sum of £75 a year received for 
ay ee from 1942 to 1945 as 2 raid precautions doctor to the Bristol 
Aeroplane Company, but during his lifetime and notwithstanding his absence 
service Dr. Jenkins continued to be credited with his share of the profits of the 
partnership. Tho whole of Dr. Jenkins’ basic pay in the Navy was ee ae 
partnership. I have accounted or am willing to account for all partnership fees 
received by me. 


Then she exhibits a one-inch ordnance map of the country north of Bristol on 
which she has drawn two circles each with a radius of five miles and centred 
respectively at Almondsbury and Olveston post offices. She calls attention to 
certain built-up areas lying to the north-west and north-east of Bristol, in par- 
ticular the district of Filton, which are within the five miles radius which forms 
the prohibited area. This area also comprises a considerable portion of the districts 
of Winterbourne, Hambrook, Frampton Cottrell and Mangotsfield which are on the 
outskirts of Bristol. She says that none of the districts which she has mentioned 
was covered by the partnership practice, though she was not prepared to say 
that the partners never visited patients in those areas or that patients from those 
areas never attended the partnership surgeries. After pointing out that cl. 21 
of the deed is unrestricted in point of time she says : 


At the date of the deed I was 29 years of age. I cannot conceive how any protection 
against the special knowledge acquired by a former assistant to the practice can be 
required after a lapse of, say, ten years at the most. After the lapse of that time any 
special knowledge of the practice or of its patients would have faded from my memory 
and I could offer no more competition than any other practitioner coming to the 
district. Moreover in ten years the patients comprising the practice would largely 
have changed. Those old patients of the partnership whom I formerly treated would, 
if still in the district, have acquired in the course of ten years the habit of attending 
the old surgeries or being treated by the continuing partner or partners and would 
not after this lapse of time, if they recalled me at all, have any inclination to return 
to me for treatment merely because I might have treated them ten or more years 
previously ... The scope of the restriction in cl. 21 is so wide that it prevents me 
from practising as ® physician or surgeon and not merely as a general medical 
practitioner or apothecary. The use of the expression “‘ physician or surgeon ”’ would 
prevent me setting up in practice as a specialist in any branch of medicine or surgery 
and either as a specialist who only sees cases when referred to him by a general 
practitioner or as a specialist (such as an opthalmic surgeon) who is generally consulted 
by patients visiting him direct. The following specialised occupations would appear 
to be denied to me :—Orthopaedic surgeon, ear nose and throat specialist, a skin 
specialist, a gynaecologist, a children’s specialist, an opthalmic surgeon, obstetrician, 
or mental specialist. The clause would also appear to prevent me from taking up an 
appointment as a works doctor at any factory within the area covered by the covenant. 
I cannot imagine how any special or peculiar knowledge of the partnership or of the 
patients acquired by me when working for the partnership could be unfairly or 
improperly used by me to the prejudice of the partnership practice if I exercised any 
of the specialist occupations mentioned above. 


That affidavit was answered by one of Dr. Reid in which he agrees that the 
partnership practice was an ordinary country general medical practice, and says 


that that was true of it both at the beginning of the partnership and during 
its continuance. He goes on: 


Prior to entering into partnership with Dr. Jenkins I was an assistant at Bristol 
to a Dr. Fineley. In March, 1939, I agreed with Dr. Jenkins to join him as an assistant 
for a period of six months, and, if everything was satisfactory, thereafter to join him 
in partnership. By June, 1939, it was apparent to both of us that we were well suited 
to each other and Dr. Jenkins invited me to join him in partnership then and not 
wait the expiration of the six months. I agreed to do so. At that time the plaintiff 
herein was assisting in the conduct of an ante-natal clinic at Bristol as part-time 
employment by the Bristol Corporation. She took no regular active part in the 
practice of her husband though she occasionally helped in giving anaesthetics, seeing 
patients, and doing minor surgical work when occasion arose. She was, however, 
hopeful that an ante-natal clinic would be started at Almondsbury and that she 
would be appointed to look after it. The idea of cl. 21 was that, in the event of the 
death or retirement of Dr. Jenkins, the defendant, who was to purchase his share 
in such events, would be ensured the goodwill of the practice. The clause was most 
carefully discussed between the. plaintiff, Dr. Jenkins and the defendant, and was 
drafted so as not to restrict the plaintiff in any activities in which she was engaged 
at the date of the deed or which she then contemplated. At that time she was not 
interested in general medical practice and had no intention of engaging in it... 
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By para. 6 he says this : 


During the first few months of her employment in the practice the plaintiff continued 
her ante-natal clinic in Bristol and only worked part-time in the practice. Thereafter 


when a full-time doctor had been appointed for this work in Bristol the plaintiff devoted 
her whole time to the practice. 


Dr. Reid also exhibits a map of the same area as that shown on the map exhibited 
by the plaintiff, and he has drawn on it a line which roughly represents the area 
of the practice in 1939, which, I gather, has not substantially altered much since 
that time. The line drawn on that map shows that Filton and these other 
built-up areas near Bristol lie outside the area. Then he says: 


Being a country practice the scope of the practice extends for a much greater 
distance on the country or Gloucester side of the centre points than it does on the 
town or Bristol side. The plaintiff entirely omits to mention [certain place names] 
some of which places are actually outside the area of the circles on her map, but in 
which many of the best patients of the practice reside. The number of patients of 
the practice is approximately 3,500 and consists of approximately 1,500 panel 
patients and 2,000 private patients. The nature of the practice is of a family character 
and general in scope. It consists of midwifery cases which comprise approximately 
one per cent. of the work. General treatment of common ailments comprises 98 per 
cent. of the work. Minor surgical operations comprise one per cent. of the work .. . 
Previously to my entering into partnership with Dr. Jenkins on the terms of the said 
deed the plaintiff, who was and is a duly qualified medical practitioner and resided 
with her husband, Dr. Jenkins, at one of the surgeries of the then practice of Dr. 
Jenkins, was accustomed, as above-mentioned, to assist Dr. Jenkins when necessary, 
in the said practice and was well known to the patients thereof, not only as the wife 
of Dr. Jenkins, but as a doctor on her own account. Consequently, it was reasonably 
to be expected that patients of the practice might, after the death or retirement of 
Dr. Jenkins, or in case the plaintiff should set up in practice on her own in the same 
district, consult the plaintiff who was in a specially favourable position to acquire 
a knowledge of the patients of the practice. To the knowledge of the plaintiff I would 
never have entered into partnership with Dr. Jenkins had such a clause not been 
included in our articles of partnership. I am now desirous of taking a colleague into 
partnership and if the plaintiff is free to practice without restraint this will be very 
difficult. 


By para. 13: 


I am advised that it may be of assistance to the court to explain the work of a 
“ consultant,” “ specialist,” ‘‘ physician,” “‘ surgeon,” “‘ apothecary ” and a “ general 
medical practitioner.” ‘‘ Consultant’ is a person who advises patients referred to 
him by other practitioners and does not treat patients direct. Such a person might 
be a consultant in surgery or medicine and usually is connected in an honorary 
capacity with a hospital or infirmary. Such a person would not have a medical or 
surgical practice in the commonly accepted meaning of these expressions. 
“ Specialist ” is a person who advises and attends patients referred to him by general 
or other practitioners. He is in a similar position to a consultant, but usually confines 
his activities to one particular branch of medicine or surgery, ¢.g., ear nose and 
throat, chest, heart, etc. A surgeon would never describe himself as ‘‘ Doctor,” 
but as “Mister,” occasionally adding his qualifications. Neither a ‘consultant ”’ 
nor a “specialist ” would ever describe himself as a ‘‘ physician and surgeon.” This 
is the description by which general medical practitioners are commonly called. 
“ Apothecary ” is an antiquated way of describing a “‘ doctor” and a dispenser of 
medicine. ‘ General medical practitioner ” is a practising doctor who, as a rule, has 
no specialist qualifications and gives no specialist treatment. 


On that matter further information is given by Dr. Stevenson, who is one of 
the assistant secretaries of the British Medical Association, and he gives the 


following definitions : 

“ Consultant”: A consultant is a registered medical practitioner who has acquired 
special knowledge and experience in a particular branch of his profession. In the 
strictest sense of the term a consultant is one who sees patients referred to him by a 
colleague, normally a general medical practitioner. It is usual for a consultant to 
hold a higher qualification in the branch of his profession in which he has acquired 
special knowledge. “ Specialist ”: A specialist 1s a registered medical practitioner 
who has acquired special knowledge and experience in a particular branch of his 

rofession. It is usual for a specialist to hold a higher qualification in the branch of 
his profession in which he has acquired special knowledge and ee 
“ Physician”: The term “ physician ”” may have two meanings, namely, a Schein 
itioner who is specialising in medicine or a practitioner who is undertaking 
general practitioner work. It is unusual for a general practitioner, however, to 
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designate himself solely as physician. “ Surgeon”; The term “ surgeon” may have 
two meanings, namely, a practitioner who is specialising in surgery or a practitioner 
who is undertaking general practitioner work. It is, however, unusual for a general 
practitioner to designate himself solely as surgeon. “ Physician and surgeon ” : Many 
general practitioners describe themselves as physicians and surgeons, but it is unusual 
for a general practitioner to use one of the terms alone. The term physician and 
surgeon is commonly used to denote a general medical practitioner. “ Apothecary ” : 
An apothecary, according to Chambers’ Dictionary, is one who prepares and sells 
drugs for medicinal purposes. The term has long since been substituted by “ druggist. 
In many clauses in partnership agreements, however, the term apothecary is used 
to cover a medical practitioner holding the licence of the Society of Apothecaries. 
Although registered medical practitioners do not style themselves now. as apothe- 
caries there can be little doubt that it is the latter interpretation of the word which 
is referred to in partnership agreements. It could hardly be held to deny the contracting 
party from setting up in the locality as a chemist. “ General medical practitioner © : 
A general medical practitioner is one qualified in law to practice medicine, surgery 
and midwifery and is available for advice to any person who cares to consult him, 
whatever his accident or injury or whatever his disease. It would be for the general 
practitioner to decide whether the condition on which he is consulted is one which 
would normally fall within the skill and competence of a general practitioner or one 
which required consultation with a consultant or specialist. The above expressions 
are commonly accepted in the medical profession as bearing the above meanings. 
No consultant or specialist would be likely to describe himself as a “‘ physician and 
surgeon.” He might describe himself as a ‘“‘ physician’ or a ‘‘ surgeon,” but I know 
of no case where any specialist or consultant describes himself as a ‘‘ physician and 
surgeon.” 


Finally, there is a short affidavit in reply of the plaintiff to which she says, 
dealing with the events of last year : 


I put up a plate on June 7, 1947, merely stating my name and qualifications. No 
particulars of surgery hours were given. Pending the decision of the court I desired 
to keep my name before the public since news was spreading that I was no longer 
practising and had abandoned all intention of practising. I wished to reserve the 
position and have been at pains to attend to or treat only patients who have 
particularly asked for me personally or who are personal friends of mine and thus 
avoid interfering with the defendant’s practice. 


Further she says, referring to the defendant’s affidavit : 


I agree that at the end of 1945 there were about 1,500 panel patients, but in 1945, 
at any rate, I am confident that there were not as many as 2,000 private patients. 
There were about 770 private patients and 500 club and parish patients ... 
I am quite satisfied that at least 85 per cent. of all the patients lived in the area 
enclosed by lines drawn from Olveston in the north-east to Patchway in the south- 
east, from Patchway to Over in the south-west, from Over to Olveston Common 
in the north-west, and from Olveston Common back to Olveston. 


Finally she says: 


I admit that before the date of the partnership deed I assisted Dr. Jenkins when 
necessary, and, therefore, became known to some of the patients, not as a doctor 
on my own account, but as a person able to help Dr. Jenkins when required, but, as 
mentioned in the defendant’s affidavit, I took no regular active part in Dr. Jenkins’ 
practice. With regard to para. 13 of the defendant’s affidavit, both a consultant and 
@ specialist as there defined would describe himself as a physician or as a surgeon, 
using whichever term was appropriate. A consultant as so defined does not usually 
buy or sell his practice and for that reason might not describe himself as “ having ” 
a ‘‘medical or surgical practice,” but, insofar as it is for me to say so, a consultant 
as so defined, would certainly be practising as a physician or as a surgeon as the case 
might be. 

Both the plaintiff and the defendant were cross-examined. The defendant 
said that he has now built another surgery near to his surgery at Almondsbury 
which he is using by permission of the plaintiff, and that he intends to take in 
another partner. With regard to the profits, he said he imagines the gross 
profits of the practice are substantially the same now as they were in 1945, and 
that the number of patients now is practically the same as during the war, both 
panel and private. He said that there has been no substantial diminution in 
the humber of patients seen by him, but that the plaintiff has been seeing some 
of the best patients of the practice. With regard to the nature of the practice 
he said that the practice is that of a country medical practitioner. He said there 
are very few patients from the Bristol area and there are one or two patients from 
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Filton, Mangotsfield, and so on, and he agreed that those places, which are 
described as built-up areas on the north side of Bristol, have some tens of 
thousands of inhabitants. The plaintiff was cross-examined and she agreed that 
she knew the defendant would not have entered into the partnership unless she had 
entered into the covenant, and it was discussed between herself, her husband 
and Dr. Reid, and she said the reason was that she held a special position in the 
locality and had a job of her own. She had been a doctor in the locality 
before she married, and then she went into the question what patients she had 
been seeing and the ones she wants to see, and she confined those to certain 
people who asked for her and also to some of her friends. 

That is the position so far as the facts go, and what I have to decide is whether 
or not this covenant ought to be enforced against the plaintiff. It is a rather 
curious position. The plaintiff, although a party to the deed, was not entering 
mto it as a partner, nor was she selling anything. She was giving up certain 
rights which she would otherwise have been entitled to exercise, those rights 
being qualified in a particular and specified way, but it is not a question of that 
plaintiff selling a practice or part of a practice and entering into a covenant as 4 
vendor, nor, strictly, of course, is the deed a document, so far as she was con- 
cerned, which brought about the relation of master and servant, because there 
was no agreement by her to serve in any capacity nor any agreement by Dr. 
Reid or Dr. Jenkins to give her emplo; ment. It is, however, plain that it was 
contemplated, as, indeed, happened, that she would give assistance occasionally, 
as and when required, as she had done previously, and that is expressly provided 
for at the end of cl. 21 in these words: ‘* During the continuance of the partner- 
ship Mrs. Jenkins may with the consent of either of the partners see any of the 
patients of the practice and shall account to the partnership for any fees arising 
therefrom.’ I mention these aspects of the matter because they are relevant 
owing to the fact that consideration is applied to these covenants in restraint 
of trade, as they are called, according to whether the covenantor is a vendor 
oranemployee. Iam invited to say by counsel for the defendant that, although 
it is not strictly a vendor and purchaser case, it is analogous to it in that the 
plaintiff, although not selling anything, was the wife of somebody who was selling 
something, viz., an interest in his practice, and was gaining a benefit from it 
and, she had entered into this covenant because, had she not done so, Dr. Reid 
would not have been prepared to enter into the partnership. On the other hand, 
it has been said by counsel for the plaintiff, that the case is more analogous to 
that of master and servant and the rigid treatment which is meted out by the 
court in cases such as those should be meted out in this case, especially having 
regard to the fact that the plaintiff was not going to get any personal benefit 
under this document. 

In my opinion, the kind of considerations that apply in vendor and purchaser 
cases ought not to apply here, especially when one bears in mind the considera- 
tions which do apply in vendor and purchaser cases as stated by LoRp ATKINSON 
in Herbert Morris, Ltd. v. Saxelby (1) ( [1916] 1 A.C. 701). Lorp Arkrnson first 
refers to the following passage from the judgment of Jags, V.-C., in Leather 
Cloth Co. v. Lorsont (2) (1869) (L.R. 9 Eq. 353) : 

Public policy requires that every man shall be at liberty to work for himself, and 
shall not be at liberty to deprive himself or the State of his labour, skill, or talent, 
by any contract that he enters into. On the other hand, public policy requires that 
when a man has by skill ar by any other means obtained something which he wants 
to sell, he should be at liberty to sell it in the most advantageous way in the market ; 
and in order to enable him to sell it advantageously in the market it is necessary that 
he should be able to preclude himself from entering into competition with the 
purchaser. In such a case the same public policy that enables him to do that does 
not restrain him from alienating that which he wants to alienate, and, therefore, 
enables him to enter into any stipulation however restrictive it is, provided that 
restriction in the judgment of the court is not unreasonable, having regard to the 
subject-matter of the contract, 


Lorp ATKINSON then continues: 

These considerations in themselves differentiate, in my opinion, the case of the 
sale of goodwill from the case of master and servant or employer and employee. 
The vendor in the former case would in the absence of some restrictive covenant eg 
entitled to set up in the same line of business as he sold in competition ses t . 
purchaser, though he could not solicit his own old customers. The possibility of suc 
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competition would necessarily depreciate the value of the goodwill. Mad cide: 
excluding it necessarily enhances that value, and presumably ee ageragete 
and paid, and, therefore, all those restrictions on trading are permissl w “i 
necessary at once to secure that the vendor shall get the highest price for phones 
has to sell and that the purchaser shall get all he has paid for. Restrictions on ) mgs 
of trading are in both classes of case imposed, no doubt, with the a fein obje 
protecting property. But the resemblance between them, I think, ends there. 


Those considerations have no application to the position of the plaintiff in me 
present case at the time she entered into this deed, under which she got no Ape 
benefit either by way of employment or by way of money, and I am pep bit 
to apply approximately the same considerations as are applied in the ae 
and servant cases, which are made sufficiently clear in Routh v. Jones (3) ( [1947] 
1 A.E.R., 758), the headnote of which reads as follows : 


The plaintiffs, who were general medical practitioners in partnership in bee 
engaged the defendant as their medical assistant, the agreement providing 2 eo 
assistant agrees . .. that he will not during this contract of service save in the 
employ of the principals nor within the space of 5 years thereafter practise or cause 
or assist any other person to practise in any department of medicine surgery or 
midwifery nor accept nor fill any professional appointment whether whole time or 
otherwise whether paid by fees salary or otherwise or whether honorary within a 
radius of 10 miles from 11, East Street, Okehampton . . .” :—HELD: the covenant 
was invalid as being in restraint of trade because (i) the restriction that the defendant 
was not to “practise ...in any department of medicine surgery or midwifery | 
was wider than was justified for the protection of the plaintiffs’ business because it 
covered, inter alia, practice as a consultant which could not reasonably be considered 
likely to cause detriment to the plaintiffs’ practice. (ii) the stipulation against 
accepting ‘“‘any professional appointment ” was also wider than was justified for 
the protection of the plaintiffs’ practice, since it would cover such an appointment 
as medical officer of health which could not affect the plaintiffs. (iii) all restraints 
on trade, if there is nothing more, are contrary to public policy, and, therefore, void, 
unless there are special circumstances to justify them, and the onus of proving such 
special circumstances must rest on the party alleging them. 


Lorp GREENE, M.R., after setting out the facts, said this (7bid., 760) : 


The employment was terminated and after an interval the defendant who, according 
to his evidence, had not been able to set himself up in practice elsewhere or obtain 
# position as an assistant, decided to set up in practice in Okehampton as a general 
medical practitioner. He informed the plaintiffs that it was his intention so to do. 
It is curious that the one thing against which the plaintiffs were, undoubtedly, entitled 
to protect themselves by a properly framed covenant is the one thing which the 
defendant was proposing to do... I turn to the principal point in the case— 
whether either or both of the branches of the covenant are bad as going beyond 
what is reasonably necessary for the protection of that goodwill—it is sometimes 
referred to as “ goodwill ’’ as a useful word to use, though, perhaps, not always quite 
accurately—which the plaintiffs were entitled to protect by a properly framed covenant. 
It is not disputed that the type of professional activity in which they were engaged 
was one of those in which the association in that activity of an assistant gives him 
the opportunity of obtaining a knowledge of the patients and so forth which, if used 
by him thereafter, would detrimentally affect the plaintiffs, and it is not suggested 
that they were not entitled to protect themselves against it. 


Lorp GREENE, M.R., then refers to Fitch v. Dewes (4) and says that Lorp 
BIRKENHEAD in that case uses the phrase “‘ intimacies and knowledge.” Lorp 
GREENE, M.R., then proceeds (ibid., 761) : 


The knowledge is not, in my opinion, the professional skill that he has acquired, 
nor, in my opinion, does it cover his reputation as a skilful professional man. The 
knowledge there referred to is the knowledge of the clients of the practice, their 
peculiarities, and so forth. It may well be that one cannot effectively give adequate 
protection in a case of that kind without at the same time giving the employer the 
benefit of a measure of protection against competition. Protection against 
competition as such is the one thing which an employer is not entitled to stipulate 
for, but the fact that a legitimate covenant may also operate to prevent competition 
does not mean that the covenant is a bad one. The essential thing against which 
protection can be claimed is what I have mentioned. The first step is to ascertain 
what; is the particular business or professional activity which the convenantee is 
carrying on at the time of the covenant. That does not mean what particular things 
he has done, but what is the general scope of his business, even although at the 
moment the covenant was entered into he has not embarked on some of the ordinary 
branches of it. Here the plaintiffs’ activity was that of general medical practitioners. 
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There is no evidence of what that phrase comprises. The definiti i 
for the plaintiffs asks us to accept he Reeniawsa in this way: ‘A suey barat 
sacmaggecl is one who holds himself out as prepared to treat any patient for any 
~ oar ent or injury normally to be met with in the country where he practises. 
canno ee that in the absence of evidence, and counsel invited us to apply our 
rae epee knowledge of what a general medical practitioner is normally thought 
“al ; : “a <s it very inconvenient that the court, on a question of that kind, should 
ve to fa ck on some knowledge which may not necessarily be the same for each 
member of the court, but I should have thought it is notorious that the phrase 
general medical practitioner ”’ by itself excludes a consultant. It may also exclude 
a specialist im some particular treatment, but is not a consultant in that he accepts 
patients who come to him direct, whereas a consultant, in the strict sense of the term 
only accepts a patient who is brought to him for consultation with the patient’s own 
medical attendant. The covenant here is not confined to prohibition against general 
medical practice. A covenant confined to that would, I think, unquestionably be 
good. Counsel for the plaintiffs argued with great force that the covenant would not 
enable the plaintiffs to protect their general medical practice if it was in terms so 
limited. The language of the covenant is wide enough to shut out the defendant from 
any practice of any branch of the medical art. He could not use his medical know- 
ledge in any way whatsoever. The plaintiffs maintained that anything short of that 
could not effectively protect the goodwill, or the quasi goodwill, of their general 
medical practice. 


Then the learned MastEeR oF THE ROLLS dealt with certain further matters and 
came to the conclusion (ibid., 762) : 


It seems to me that such a prohibition [as that imposed upon the defendant in 
that case] is not reasonably necessary to protect their general medical practice. 
If a patient were brought to the defendant while he was practising as such a 
consultant, ex hypothest he would be brought by another doctor. If he were brought 
by the plaintiffs, no harm would be suffered by them. If he were brought by 
another doctor whose patient he was, how could that affect the general medical 
practice of the plaintiffs ? It was suggested that, if the defendant was not practising 
as a consultant there, the plaintiffs might be called in by another doctor as consultants 
with him. That seems to me to be a far-fetched idea, and I cannot myself see on the 
evidence, at any rate, as it stands, and it would require very strong evidence to displace 
the view I have formed, how practice as a consultant could injure the general medical 
practice of the plaintiffs. In my view, a restriction which extends to a consultant’s 
practice is one which is not reasonably necessary for the protection of the plaintiffs’ 
practice. If that be right, it is sufficient to vitiate the whole of the relevant part of 
the first branch of the covenant. 


Later in his judgment (ibid., 763) LoRD GREENE, M.R., refers to a passage in 
the speech of Lorp PaRKER OF WADDINGTON in Herbert M orris, Lid. v. Saxelby 
(1) ( [1916] 1 A.C. 706) referring to Lorp MacnacuTen’s judgment in the Norden- 
felt case (5) and continues : 

It is clearly being said there that, if the covenantce alleges that a covenant in 
restraint of trade is good owing to special circumstances, he must prove the special 
circumstances on which he relies. 


Lorp GREENE, M.RB., then refers to Attwood v. Lamont (6), which was a case 
before the Court of Appeal. 

Counsel for the defendant accepted that the onus was on him to satisfy the 
court that these restrictions were reasonably necessary for the protection of the 
goodwill of the partnership practice, and he urged that the covenant was reason- 
able in the light of the circumstances in which it was entered into and having 
regard to the relationship of the parties. Alternatively, he said that the covenant 
is severable, and, if the first part is bad, the second part is good. The circum- 
stances which he said were relevant for a consideration of this matter were, first, 
that the plaintiff was the wife of a partner and, was herself a doctor and had got 
indirect benefit under the deed ; secondly, that she had assisted ber husband 
in the practice and had special knowledge of it and it was contemplated that she 
would continue to render assistance ; and, thirdly, that her covenant was a part 
of the consideration for the defendant entering into the deed. Counsel then 
drew my attention to certain authorities which are rather old authorities on 
this matter and, having regard to the more recent decisions, are not, I think, a 
safe foundation for arguments on this branch of the law because the approach 
of the courts to covenants of this nature has gradually changed and is now 
materially different in many respects frora what it was when those cases were 
decided. I do not propose to refer to them other than by name, Gravely v. 
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Barnard (7), Davies v. Mason (8), and Palmer v. Mallet (9). I Mtoe vestry: 
the question whether the restrictions in those cases were OF were ae A pe 
or unreasonable by reason of no limit as to time or having regard to : e $ 
laid down was not argued, or decided. Counsel for the defendant also nee 
with regard to the first part of the covenant, that it 1s not an unreasonable 
covenant in that it did not preclude the plaintiff from carrymg on her pe 
if she practised in certain rather limited, spheres, e.g., as a consultant or a specia - . 
but only prevented her from doing what it was contemplated the partnership 
should do when the deed was entered into, and there was no harm in preventing 
her from doing that even although no limit of time be imposed by the covenant. 

Counsel for the plaintiff attacked the validity of this covenant in no mean 
terms. He said that the fair way to approach the matter is on a master 
and servant basis. The plaintiff had assisted her husband and had, therefore, 
acquired knowledge of the patients, not because she was a doctor herself or 
because she was the wife of Dr. Jenkins, but because she had assisted her hus- 
band. He admitted that there was consideration, because, as the defendant 
said, he would probably not have entered into the deed but for the covenant 
into which the plaintiff entered. 

As I have already said, I cannot treat this as an ordinary case of master and 
servant. On the other hand, it plainly is not a vendor and purchaser case, and 
I think it right to treat the matter in the way in which the courts have been 
accustomed to treat cases of master and servant—not the less so because the 
partnership was under no obligation to do anything for the plaintiff throughout 
its term or thereafter by way of giving her employment or making any payment 
to her. Counsel for the plaintiff said the first part of the covenant is bad for 
three reasons. First, he said, it is bad on the ground that the distance is 
wider than is requisite for the protection of the goodwill of the practice. He 
said that it was, undoubtedly, a country practice, and that, if the five miles radius 
had brought in rural territory which was outside the boundaries of the actual 
practice, it may well be that that, although, perhaps, not strictly necessary, 
it would have been innocuous, but that, in fact, there was brought into the pro- 
hibited territory an area of a totally different character, 7.e., a built-up area, and 
that makes all the difference. He pointed out in connection with this aspect 
of the case that if the plaintiff set up in practice outside the five mile limit she 
would break the covenant if she visited patients—one patient or more—who lived 
within the area, and he says there is insufficient evidence to provide material on 
which the court could come to a conclusion of law whether the covenant is good 
in that the exclusion of the built-up area was necessary for the defendant’s 
protection inasmuch as the partnership had practically no patients in places 
like Filton. I feel the force of what is said on that point and I think it is a 
matter which deserves to be borne in mind in considering the problem as a whole, 
but it is not, in my view, a decisive factor. Secondly, he said that there is no 
limitation of time. The plaintiff was 29 when she entered into this covenant 
and the effect of this covenant was to subject her to this restriction for as long as 
she lived. Counsel points out that the defendant has made no attempt to 
prove the necessity for a lifelong restriction for the preservation of the goodwill 
of the partnership. He also pointed out that there was a large number of 
patients whom after a few years, the plaintiff would forget, and that they were 
a fluctuating class, some of whom might die and some marry. Counsel submitted 
it was out of all reason to subject the plaintiff to a lifelong restriction of that 
sort. Iam certainly very much impressed by the fact that the restriction is to 
go on for as long as the plaintiff lives. One would expect that, if it was necessary 
to have such a restriction, there would have been evidence to explain why it was 
necessary, but there is no such evidence before me and I certainly do not infer 
that such a long restriction was in the least necessary for the preservation of the 
goodwill of the practice. I certainly bear that point in mind in considering the 
matter asa whole. Thirdly, it is said that the covenant is bad because the scope 
is far too wide and would prevent the plaintiff from doing things which could 
not in any sense be regarded as trespassing on the preserves of the partnership. 
It is with special reference to that part of the evidence which deals with the 
meaning of these terms, ‘‘ physician’? and ‘‘ surgeon,” that this argument is 
addressed, and it is clear from the evidence that if the plaintiff set up in practice 
as a consultant or a specialist she would be doing work which is not done by 
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“physicians and surgeons,”’ and at the date of the partnership deed no con- 
sultant work was being done, at all events by the partnership, nor was it ever 
done throughout the existence of the partnership. On this point, therefore, 
it seems to me the case is precisely on all fours with Routh v. Jones (3), in which 
the MASTER OF THE Ro _ts, dealing with the same type of practice, viz., a general 
medical practice, said ( [1947] 1 All E.R. 762) : 


- + - arestriction which extends to a consultant’s practice is one which is not reasonably 
necessary for the protection of the plaintiffs’ practice. If that be right, it is sufficient 
to vitiate the whole of the relevant part of the first branch of the covenant. 

I have, therefore, come to the conclusion, taking the language of this deed in 
its ordinary sense, that the plaintiff would be committing a breach of the covenant 
by acting as a consultant or a specialist in medicine or surgery, and, in my view, 
the covenant is bad unless, as counsel for the defendant invites me to do, it is 
confined so as to conform to what he said was the intention of the parties, viz., 
to make the restriction more or less co-existent with the nature of the practice 
which is being carried on. I am quite unable to adopt that view of the matter. 
There is no ambiguity in this language. There are plain alternatives, and I see 
no reason why any of the three forms of activity which are precisely defined 
should bear an abnormal or an unnatural meaning. It is said that nothing 
different was meant from general practice because that was all they had in mind. 
I am unable to accept the view that the parties divided general medical practice 
into these three divisions and named them one by one rather than set them up 
under the general heading of “‘ general medical practice.” I think these words 
have to be taken as they are found, and, in my judgment, the first part of the 
covenant is bad. Then it is said that, even if the first part is bad, it can be 
severed from the second part, which is good. I have grave doubts whether this is a 
proper case for severing, having regard to the views on the subject which have 
been expressed by high authority, especially that of YouncER, L.J., in Attwood 
v. Lamont (6). However, it is not necessary for me to decide definitely whether 
the second part can be severed from the first, because I am quite satisfied that, 
even if it were severed, it is just as bad and just as invalid as the first. If it were 
severed it would read in this way: ‘‘ During the continuance of the partnership 
or in the event of the death withdrawal or expulsion from the partnership of Dr. 
Jenkins then Mrs. Jenkins shall not at any time thereafter professionally visit or 
consult with any of the patients of the practice.”’ The first thing that strikes one 
is that there again she is precluded from doing something which was remote or 
foreign to the nature of the general medical practice carried on by the partners, 
viz., to ‘‘ consult with,’’ which, as I take it, would include acting as a consultant, 
but, apart from that, it seems to me that the whole thing is so hopelessly vague 
that it would be almost impossible for the plaintiff or anybody else to know 
whether or not she was breaking her covenant, and for this reason. I think 
‘patients of the practice’ there means patients at any time, 7.€., persons 
who may at any time during the plaintiff’s lifetime after the termination of the 
partnership be treated as patients of the practice. Counsel for the defendant says 
that that is not too vague because nobody should be regarded properly as 
being a patient unless he was a regular patient, but, even so, I do not know how 
the plaintiff would know whether such and such a person was or was not a patient 
of the partnership. Supposing that somebody came under her professionally 
and, she enquired whether that person was or had been a patient of Dr. Reid 
and the person said: ‘Oh well, two or three years ago I had influenza and 
Dr. Reid attended me, but I have not seen him since,” would he be a patient, and 
should he be treated as a patient, of the practice ? For that person substitute 
one in the same circumstances who five years ago was a patient. Can the 
plaintiff safely advise or treat that person ? Then there is no limitation as to 
area. If the plaintiff set up in practice in London and, somebody came from the 
prohibited area on a visit, it is clear that the plaintiff would be guilty of _a breach 
of this agreement if she treated such a person for any form of illness in London. 
I do not really know what was interided by this restriction and I do not feel 
inclined to guess at some narrow meaning which would save it from defeat, 
especially having regard to the fact that these covenants are construed contra 
preferentes. My conclusion, accordingly, is that the second een the sabes 
is bad, both because it is too extensive in its scope and because of the unce ate 
in which the language is couched. The whole of the restrictions imposed by 
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cl. 21 of this deed are invalid and unenforceable as against the plaintiff, and I 
will so declare. ‘The declaration is ‘ that the said cl. 21 is void and unenforce- 
able as being contrary to public policy, too vague, and in unreasonable restraint 
of trade, and is not binding on the plaintiff.” . 
Declaration accordingly with costs to the plaintiff. 
Solicitors : Peacock & Goddard, agents for Cartwright, Taylor & Corpe, Bristol 
(for the plaintiff); Reed & Reed, agents for Bayliss, Rowe & Co., Bristol (for 
the defendant). 
[Reported by R. D. H. Ossporne, Esq., Barrister-at-Law.] 
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INLAND REVENUE COMMISSIONERS 1». 


ROWNTREE & CO. LTD. 
[Court or AppxaL (Tucker, Somervell and Cohen, L.JJ.), March 1, 2, 1948.] 
Revenue—Excess profits tax—Capital—Computation—*‘ Borrowed money ”’— 
Proceeds of discounting bills—Finance (No. 2) Act, 1939 (c. 109), sched. VII, 
pt. II, para. 2 (1). % 

By s. 14 (2) of the Finance (No. 2) Act, 1939 (for the purpose of excess 
profits duty): ‘‘ The average amount of the capital employed in a trade 
or business in the standard period or any chargeable accounting period 
shail be computed in accordance with pt. II of sched. VII” of the Act. 
By para. 2 (1) of sched. VII, pt. II: “ Any borrowed money .. . shall 
be deducted .. .” 

In pursuance of arrangements covering a period of years a company raised 
money for the purposes of its business by drawing sight bills, payable at four 
and six months, on an acceptance house, who accepted the bills in considera- 
tion of a commission paid to them by the company, and then, as agents for the 
company, discounted them on the market and remitted the proceeds to 
the company. Under the arrangement the company was bound to put 
the acceptance house in funds shortly before the maturity dates of the 
respective bills. Money was raised in this way during the company’s 
standard period. The Special Commissioners were of the opinion that the 
words ‘‘ borrowed money ”’ in para. 2 (1) should not be given a strained 
meaning and that in ordinary commercial usage the relationship between 
the company, the acceptance housc, and the holders of the bills was not 
that of borrower and lender nor were the transactions ones of loan. They, 
therefore, held the money so raised was not “‘ borrowed money ” within 
the meaning of para. 2 (1) :— 

HELD: the words “ borrowed money ”’ in para. 2 (1) in law required the 
relationship of a borrower and a lender, a relationship which did not exist 
in this case, but, even if the words were to be given some wider interpreta- 
tion, the finding of the commissioners that in ordinary commercial usage 
the relationship between the parties was not that of borrower and lender 
ought not to be disturbed. 

Dicia of Lorps Finuay, ATKINSON and SUMNER in Inland Revenue Comrs. 
v. Port of London Authority ( [1923] A.C. 514, 518, 520; 129 L.T. 374, 
375, 376), applied. 

Decision of MACNAGHTEN, J. ( [1947] 2 All E.R. 473), reversed. 

[For THE Finance (No. 2) Act, 1939, s. 14 (2), scHep. VII, pr. II, 
see HALSBURY’S STATUTES, Vol. 32, pp. Lbs 1222.] eee 
Cases referred to: 
1) Inland Revenue Comrs. v. Port of Lo it: pk : 
e) L.J.K.B. 655; 129 L.T. 365. : 0 ee 
(2) Carstairs v. Bates, (1812), 3 Camp. 301; 3 Digest 257, 768. 


APPEAL from an order of MACNAGHTEN, J., dated J uly 25, 1947, and reported 
[1947] 2 All E.R. 473, allowing an appeal by the Crown from a decision of the 
Special Coniunissioners of Income Tax that the proceeds of the discounting 
of a company’s bills accepted by an acceptance house and paid to the compan 
werd not ‘borrowed moncy ” within para. 2 (1) of pt. It of sched. VII of mad 
Finance (No. 2) Act, 1939, for the purpose of computation of capital for assess- 
ment to excess profits tax. The Court of Appeal now reversed the decision 
of MacnaGHTEN, J., and restored that of the commissioners. 
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Cyril King, K.C., and J. H. Bowe for the company. 
The Solicitor-General (Sir Frank Soskice, K .C.) and R. P. Hills for the Crown. 


TUCKER, L.J. : This is an appeal from a decision of MacnaGuTen, J $ 
im @ revenue case in which he allowed the Crown’s appeal from the decision of 
the Special Commissioners. The facts are conveniently set out in the judgment 
of MACNAGHTEN, J., which I quote. He said ( [1947] 2 All E.R. 473): 


The excess profits tax was imposed by the Finance (No. 2) Act, 1939, and it is 
provided by s. 13 (3) of that Act that, if the average amount of the capital employed 
im @ trade or business in any chargeable accounting period is greater or less than the 
average amount employed therein in the standard period, the standard profits for a 
full year shall, in relation to that chargeable accounting period, be increased or 
decreased, as the case may be, by the statutory percentage of such increase or decrease 
of capital. By s. 14 (2) it is provided that the average amount of capital employed 
in a trade or business is to be computed in accordance with pt. II of sched. VII to the 
Act, and sched. VII, pt. II, para. 2 (1) provides that, in making such a computation 
“borrowed money ” should be deducted. The company selected 1936 as its standard 
period. During that year they obtained large sums of “short’’ money by discount- 
ing bills of exchange, the average amount so obtained being £268,232. In 1933 the com- 
pany was in need of money for the general purposes of its business, and decided to 
obtain what are called “acceptance credit facilities” from Erlangers, Ltd., an 
acceptance house of high repute in the city of London. Erlangers, Ltd., agreed to 
accept bills drawn by the company up to £100,000 for a commission at the rate of 
1 per cent. per annum. By the end of 1936 the credit limit of £100,000 had been 
raised to £400,000. The bills drawn by the company on Erlangers, Ltd., were usually 
sight bills for £5,000, payable at six months, and it was arranged that Erlangers, Ltd., 
having accepted a bill, should forthwith, as agents and on behalf of the company, 
discount it on the market with one or other of the companies and firms who carry 
on the business of bill discounters in the city. It was further agreed that Erlangers, 
Ltd., having discounted the bills as agents and on behalf of the company, should 
remit the proceeds to the company. During 1936 the rate of discount on the London 
Money Market for fine bills—and a bill accepted by Erlangers, Ltd., was, of course, 
a fine bill—was either 9/16ths or 19/32nds of 1 per cent. per annum. Thus, the 
company during the currency of the bill had the use of the money so remitted to it 
by the discount house through Erlangers, Ltd., as the company’s agents. When the 
bill fell due and Erlangers, Ltd., became bound to pay the bill, the company had, 
of course, to provide Erlangers, Ltd., with the money due thereon, but, by making 
use of the “‘ acceptance credit facilities” offered by Erlangers, Ltd., the company 
was able to obtain the use of money for the period of the bills at a rate of less than 
1? per cent. per annum. The question is: Was that money of which the company 
had the use “ borrowed money” within the meaning of the provisions relating to 
excess profits tax ? 


I ought, I think, to refer to the precise words in the schedule to the Act of 
1939 with which we are dealing. They are to be found in pt. II of sched. VII 
to the Finance (No. 2) Act, 1939, in paras. 2 and 3. Paragraph 2 (so far as 
material) reads : 

(1) Any-borrowed money and debts shall be deducted, and in particular any debt 
for income tax computed by reference to the standard rate or for the national defence 
contribution or excess profits tax in respect of the trade or business shall be 
deducted... 

Paragraph 3 provides : 

Any investments the income from which is by virtue of the provisions of pt. I of 
this schedule not to be taken into account in, computing the profits of the trade or 
business, and any moneys not required for the purposes of the trade or business, shall 
be left out of account, but where any investments in the beneficial ownership of the 
person carrying on the trade or business are so left out of account, the sum (if any) 
to be deducted under the lest preceding paragraph in respect of borrowed money 
shall be computed as if the principal of the borrowed money were reduced by the 
value of those investments .. . 

The sole question we have to. consider is whether this sum of £268,232 was 
“borrowed money ” within the meaning of para. 2. The precise arrangement 
under which these financial facilities were accorded to the company are to be 
found in two letters set out in the Case Stated and I will read the material 

s of those letters. The first is a letter from Erlangers to the company 
dated Jan. 12, 1933, and is as follows (so far as material) : 

... we now have much pleasure in hereby placing at your disposal acceptance 
credit facilities for an ammount of ;—£100,000 0s. Od. (one hundred thousand pounds) 
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to expire not later than May 31, 1933, for the purpose of financing your purchases 
of raw material. The credit is available once only in your drafts on us at 4 months 
sight, to be drawn in broken amounts of not exceeding, say, £5,000 each, and to bear 
a brief reference to the merchandise financed, as well as to our credit no. 11622. 
Acceptance commission on drafts accepted by us under this credit is payable to us 
at the time of acceptance at the rate of 1 per cent. per annum. Cash cover for our 
acceptances will be provided by you so as to be in our hands not later than one clear 
working day before maturity thereof. We have duly noted from Mr. Morrell’s letter 
that the proceeds of the drafts to be drawn on us by you under this credit will be 
utilised by you for the purposes of paying off bills for a like amount which you have 
to meet towards the end of the present month ... We should be obliged if you 
would confirm to us that you are in accord with the contents of this letter, and if 
you would at the same time let us have list, together with specimens (in triplicate), 
of the signatures binding on your company, as well as a copy of your memorandum 
and articles of association. 


The agreement set out in this letter was subsequently approved by a minute 
of the board, and by letter of Jan. 25 Erlangers acknowledged receipt of a letter 
of Jan. 24 in which the company had indicated that they had drawn 21 bills, 
totalling £100,000, on the acceptance house. The letter of Jan. 25, 1933, reads : 


We are in receipt of your letter of the 24th instant, enclosing your twenty-one drafts, 
drawn upon us under the above-mentioned credit, for a total of :—£100,000 Os. Od. 
at 4 m/s. which we have accepted to mature on May 25/28, 1933 (May 28, 1933, being 
a Sunday), to the debit of a drafts account which we have been pleased to open in 
your name in our books, value May 26 next. For our acceptance commission thereon, 
at the rate of 1 per cent per annum, viz. :—£333 6s. 8d. we have debited an ordinary 
account which we have likewise opened in your name in our books. In accordance 
with your request, we have had pleasure in arranging on your behalf for the 
discounting of our above-mentioned acceptances, the rate being 7/8 per cent. per 
annum, and have placed the proceeds thereof, viz. :—£99,705 2s. 8d. as per statement 
herewith, to the credit of your ordinary account, value today. As further requested 
by you, we have today paid to the Midland Bank, Ltd., Head Office, Poultry, E.C.2, 
for the credit of your account with them, the sum of :—£99,371 16s. Od. being net 
proceeds of our above-mentioned acceptances, after deduction of discount charges 
and acceptance commission, for which amount we debit your ordinary account, value 
today, of which please take note. 


Those letters show what the agreement between the parties was and how 
it was carried out with regard to the first batch of bills. As indicated in the 
passage to which I have referred in the judgment of MAcNAGHTEN, J., that 
agreement was subsequently extended in time and in amount, but in substance 
the question for decision arises on the proper construction to be put on the 
business relationship which resulted from those two letters. The Special 
Commissioners stated their conclusion in the following words : 


We .. . were of opinion that the sum in issue amounting to £268,232 as aforesaid 
was not borrowed money within the meaning of paras. 2 (1) and 3 of pt. II, sched. 
VII, Finance (No. 2) Act, 1939. We,.took the view that we ought not to give to the 
words “ borrowed money ”’ in the sections above referred to a strained meaning which, 
in our view, they did not bear. We did not consider that in ordinary commercial 
usage the relationship between the company, the acceptance house and the holders 
of the bills of exchange was that of borrower and lender or that the transaction was 
one of loan. We were fortified in our opinion by a consideration of Port of London 
Authority v. Inland Revenue Comrs. (1) in which the court had to interpret for purposes 
of excess profits duty a provision, similar in its language and purport to the provisions 
of the excess profits tax Acts, wherein it was decided by the House of Lords that, 
to bring the provision as to borrowed money into operation, there must be a real loan 
and a real borrowing. While, therefore, we’ recognised that the relations between the 
company and the acceptance house were attended with incidents in some respects 
similar to those which would have ensued if there had been a borrowing, we held that 
the sum in issue amounting to £268,232 was not borrowed money. We, therefore 
allowed the company’s appeal. , 


It is to be observed from that finding that the Special Commissioners were 
not deciding in favour of the company on the ground of some narrow legal 
meaning to be given to the words “ borrowed monoy,’ but that they were 
deciding, with their experience of these matters, that in ordinary commercial 
usage the transaction was not one of loan, and they considered themselves 
to have been fortified in that view by the case to which they referred. Mac- 
NAGHTEN, J., came to the contrary view and he dealt with the argument which 
had been advanced. before him in these words ( [1947] 2 All E.R. 474) : 
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It is said on behalf of the company that, for there to be a borrowing of money 
there must be a lender as well as a borrower, and that nobody lent any money to the 
company. For the Crown it is said that the money of which the company had the 
use for the period of the bills was lent either by the discount house or by Erlangers, 
Ltd. I am unable to see how it can be said that the acceptance house lent any money. 
It is the function of an “‘ acceptance house ” to lend its name as acceptor, but it does 
not lend any money to anybody. The acceptance house need not have any money 
at all, if the person for whom the acceptance house accepts the bill fulfils his obligation 
of provding cash to meet the bill when it falls due. It was the discount house which 
apie the money of which the company had the use for the period of the bill and 

onger. 


Earlier in his judgment he had said: ‘‘ That it was borrowed money in the 
ordinary acceptation of the word there can be no doubt.” As I read the judg- 
ment of the learned judge, he is stating that, in his view, from a business point 
of view and in the ordinary acceptation of the words, this was borrowed money, 
the borrowers being the company and the lenders the discount houses. I do 
not read his judgment as finding that from a strictly legal point of view the 
discount houses were lending money to the company for which they could have 
sued as money lent. That would have been an impossible finding as a matter 
of law. I read his judgment as approaching this question from the point of 
view of what he calls the ordinary acceptation of the words ‘‘ borrowed money ”’ 
rather than from that of the strictly legal meaning of those words, and he seems to 
have arrived at a different conclusion from the Special Commissioners as to what 
is the true meaning in a commercial sense to be attributed to these words ‘‘ bor- 
rowed money ”’ in the statute. 

Reliance was placed by counsel for the company, and also by the Special 
Commissioners, on Inland Revenue Comrs. v. Port of London Authority (1), a case 
which requires careful consideration. The headnote states ( [1923] A.C. 507) : 

By the Port of London Act, 1908, the Port of London Authority acquired the property 
of the three leading dock companies of London. The consideration for the transfer 
was the issuing by the Authority to the companies or their nominees of some 
£22;000,000 of Port stock, A stock carrying interest at 3 per cent., B stock carrying 
interest at 4 per cent. 


The question, so far as is relevant to the present case, was whether the issue 
of that stock came within the provisions of para. 2 of pt. IIT of sched. IV to 
the Finance (No. 2) Act, 1915, which dealt with excess profits duty, as it was 
then called. The language of that paragraph was as follows : 


Any capital the income on which is not taken into account for the purposes of pt. I 
of this schedule, and any borrowed money or debts, shall be deducted in computing 
the amount of capital for the purposes of pt. III of this Act. 


—language which, for all practical purposes, is identical with that which we 
have to consider. In dealing with the argument that the ‘unpaid, purchase 
money ”’ was borrowed money, Lorp Finuay said (ibid., 514) : 


The second ground urged by the appellants was that the amount of the stock must 
be taken to have been money borrowed by the Port Authority from the holders of 
the stock in respect of which they paid interest. When in the second paragraph of 
pt. III of sched. IV ‘‘ borrowed money ”’ is spoken of, what is referred to is @ real 
borrowing and a real lending. Here there was nothing of the kind. All that can be 
said is that the issue of the stock as the consideration for the purchase was attended 
with incidents in some respects similar to those which would have ensued if there had 
been a borrowing. It is impossible to construe in this way any Act of Parliament, 
and more particularly a taxing Act. To bring the provision as to borrowed money 
into operation there must be a real loan and a real borrowing. The suggested 
construction would involve putting upon a taxing Act a strained meaning which its 


words do not bear. 
Lorp Arxison said (ibid., 518) : 

I also concur with the Court of Appeal in the opinion that the transaction was not 
one carried out to any extent by borrowed money. The old dock companies, the 
absorbed companies, transferred their respective undertakings in consideration of 
Port stock issued to them by the respondents, and those companies distributed this 
stock amongst their own stockholders according to certain authorised scales. This 
stock was taken in substitution for the stock they formerly held, on the certificates 
for the latter being cancelled. No money passed directly or indirectly between the 
parties to the transaction ; neither did any party borrow money or lend it. 
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Lorp Sumner said (ibid., 520) : 

Lords, the only point is whether the liability of the Port of London Authority 
age ‘“* Port Stock Pisa “debt ” within sched. IV, pt. III, para. 2, of 5 & 6 Geo. 5, 
c. 89. It is not unpaid purchase money, for there was no purchase money. It is a 
borrowed money, for there was no borrowing by the Port of London Authority an 
if, by an unlicensed stretch of the imagination, a purchase on credit is a purchase, 
in which the buyer pays to the seller cash on delivery, which he has borrowed from 
the seller himself for that purpose, the holders of the Port stock, at any rate, sold 
nothing and therefore did not even fictionally lend anything. 


It is argued for the Crown here that there was, in fact, a borrowing and a lend- 
ing, and the Soxicrron-GENERAL put in the forefront of his argument the 
contention that the company were the borrowers and that Erlangers were the 
lenders. As to that, I find myself in complete agreement with the judgment 
of MacNAGHTEN, J., in which he said, “I am unable to see how it could be 
said that the acceptance house lent any money.”’ I think they clearly did not, 
and that the fact that the letters passing between the parties contemplated 
a number of transactions of the kind set out therein made the position no different 
from what it would have been if there had been one isolated transaction by way 
of the acceptance of a bill and the discounting of it and handing over of the 
proceeds. There was merely an arrangement to carry out a transaction of that 
kind in a large number of cases over a considerable period of time, and it seems 
to me that, whethcr one looks at it from a narrow legal point of view or from 
a broad commercial point of view, there was no lending by Erlangers to the 
company. 

Then it was said by the Sorrcrror-GENERAL that, if that contention was 
not acceptable to the court, he would rely on MacnacuTen, J.’s finding that 
the discount houses were the lenders. As to that, if the word “ lender ”’ is to be 
given its strict legal meaning, I am unable to see how the discount houses lent 
any money to anybody. They did not: They purchased these bills, and I 
think it is a fallacy to regard a transaction of this kind as one of borrower and 
lender. ‘“‘ But,’ said the Sortcrror-GENERAL, ‘‘even if Erlangers are not 
strictly lenders in law, none the less, if you look at this transaction as a whole, 
if you regard it as a tripartite arrangement, its object was to raise money in 
the money market, the money was in fact raised, it was made available for the 
use of the company by the discount house, and, therefore, the discount house 
is to be regarded as the lender in a commercial sense, and for the purposes of 
this taxing Act there is a borrowing of money wherever A makes available 
for B money for B’s use on the terms that B will pay an equivalent sum to A 
at some future date.’ I think the speeches in the Port of London case (1) in 
the House of Lords indicate that the proper approach to this case is to construe 
these words “‘ borrowed money” as words which require the existence of a 
borrower and lender, and that there must be a real borrowing in the legal sense 
of the word. I find it difficult, if not impossible, to appreciate how there can 
be borrowed money unless the legal relationship of lender and borrower exists 
between A and B. After all, the words ‘‘ borrow ”’ and “‘ lend ” are not words 
of narrow legal meaning. They represent a transaction well known to business 
people which has taken its place in the law as a result of commercial transactions 
among the merchants of this country, and when the law, under the Bills of 
Exchange Act or elsewhere, has to deal with matters of this kind, it is dealing 
with commercial transactions. As SoMERVELL, L.J., put it during the argu- 
ment, whether the words are to be looked at from the point of view of Bu1LEN 
AND LEAKE or whether they are to be looked at from the point of view of a 
commercial transaction in the city of London, one arrives at the same result, 
that for there to be borrowed money there must be the legal relationship of 
lender and borrower, and I find it impossible to discover that there was such a 
relationship existing either between the company and Erlangers or between 
the company and the discount houses. However that may be, if the words 
are to be given some wider interpretation than that, I am content to rest on 
the decision of the Special Commissioners, with their experience in dealing 
with matters of this kind, and I should be prepared to accept their finding 
that in ordinary commercial usage the relationships between the company, the 
acceptance house and the holders of the bills of exchange were not those of 
borrower and lender. For these reasons, I think this appeal succeeds. 
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SOMERVELL, L.J.: I agree, and I have very little that I wish to say, 
but, as we are differing from the learned judge, I will add a few observations. 
The Soxicrron-GENERAL put his argument, first, on the basis that either the 
acceptance house, Erlangers, or the discount house, could be described as the 
lender, and he put in the forefront of his argument the submission that Erlangers 
lent the money to the company. He sought to support that by a definition 
of lending, and he said that there is a lending whenever a person makes or under- 
takes to make available for another person money which that other person 
subsequently has to pay back to someone. The answer I would give to that is 
that, in my view, that is not an accurate definition of lending. I think that 
the SoLicrroR-GENERAL’s argument rather proceeded on the basis that any 
* raising ” of money must be regarded as a “ borrowing”’ of money. There I 
think it fails, and I agree with the learned judge, for the reasons which he gives, 
that Erlangers cannot be regarded as lenders. Nor do I think (and here I 
disagree with the learned judge) that the discount house can be regarded as 
lenders. It seems to me that this case brings out very well that there are two 
ways at least (there may be more) of raising money. One is by borrowing it 
and the other is by discounting a bill of exchange. They are both quite well 
known methods. One is borrowing and the other is discounting a bill. The 
fact that in many cases they produce the same result of providing financial 
resources for carrying on a business does not mean that words which are apt to 
describe one must be construed, as covering the other. The way of putting 
the case, which, in the course of the argument, attracted me at one time, was 
that, in the strict construction of the words in their context, this money might 
be said to be money borrowed, from the money market though not borrowed 
from the accepting house or from the houses which discounted the bill, but, on 
consideration, I think that that approach lands one back in exactly the same 
difficulty as I felt during the earlier part of the argument. “ Borrowing,” 
as TuoKsER, L.J., said, is a familiar word. ‘‘ Borrowed money ”’ is a familiar 
phrase. It is possible that in certain contexts it might have a rather wider 
meaning than it would have, say, in the strict context of a legal pleading, but, 
looking at the transaction as a whole, I have come to the conclusion that these 
sums were not borrowed money in any ordinary meaning which can be given 
to that expression. I am reinforced in that view by the finding of the commis- 
sioners, and I hope it is in accordance with what was laid down by Lorp FINLAY 
in the case which has been referred to, the material passage of which has been read. 
For those reasons I think the appeal must be allowed. 


COHEN, L.J. : I agree that the appeal should be allowed, and will state my 
reasons shortly. The Soricrror-GENERAL said, in the main part of his argument, 
that the contract was to be found in the letters of Jan. 12 and 13, 1933, that that 
contract was a contract for a loan by Erlangers to the company, and that the 
drawing, acceptance and discount of the bills were mere machinery for giving 
effect to the consract of loan. If his premise were right, the Crown would 

lainly be entitled to succeed, because the money obtained by the contract 
would clearly be borrowed money, giving to those words the effect which in 
strict law they would bear, but IT am unable so to construe the contract. The 
SoLicrroR-GENERAL admitted that, if there were a single transaction of dis- 
counting an accommodation bill, the proceeds could not properly be described 
as borrowed money. I then put to him the case of a single transaction, but with 
a special provision that cash cover was to be provided for the acceptance a 
clear working day before the maturity of the bill in order to bring the transaction 
more in accordance with that recorded in the letter of Jan. 12, 1933, and he said 
he was not prepared to answer it without more information as to the nature of 
the contract. I could give him no more information, because I was deliberately 
putting the contract in that form without any other provision, and I venture to 
think there can be no doubt that the money obtained by the transaction I have 
indicated would not be borrowed money in the legal or commercial sense of the 
word. The contract in question in this case, to my mind, is not @ contract of 
loan, but merely a contract or a series of bill transactions, and it does not in essence 
differ in legal effect from a contract limited to a single transaction. If this be 
the case, agreeing as I do with my Brothers that we have to look at the matter 
from the legal point of view and give to the expression borrowed money 
the sense which in law it would, naturally bear, this is enough to dispose of the 
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matter, but, assuming that the Soricrror-GENERAL was right when he said, that 
we must construe the expression ‘‘ borrowed money ”’ in relation to its context 
and the subject-matter with which the legislature was dealing, and that, 
approaching the matter from this angle, we must construe it in accordance with 
commercial usage, even so, I think the Crown would fail. The commissioners 
took the view that, although the transaction had some of the incidents of bor- 
rowing money, the money obtained from it was not, commercially speaking, 
borrowed money. There appears to have been no evidence led as to com- 
mercial practice in this matter, but in the absence of such evidence I think the 
court. ought not to differ from the Special Commissioners on a matter which 
seems to me to be essentially within their purview. For these reasons I think 
that the appeal should be allowed. 

Appeal allowed with costs. 


Solicitors: John D. Watson, York (for the company); Solicitor of Inland 
Revenue (for the Crown). 
[Reported by C. N. Beatriz, Esq., Barrister-at-Law.] 


RUSSELL v. NORFOLK (DUKE) AND OTHERS. 


[Kine’s Brencw Division (Lord Goddard, C.J.), February 23, 24, 25, 26, 
1948.] 


Contract—Implied term—Racehorse trainer—Licence to train—Condition—Dis- 
cretion of Jockey Club to withdraw licence—Need to hold inquiry before with- 
drawal—Conduct of inquiry according to rules of natural justice—Libel— 
Privilege—Qualified privilege—Racehorse trainer ‘‘ warned off ’—Publica- 
tion in “* Racing Calendar.” 

Under the Rules of Racing of the Jockey Club: “ (i) Every trainer of 
a horse running under these rules must obtain an annual licence from the 
stewards of the Jockey Club and pay a yearly subscription of one sovereign 
to the Bentinck Benevolent Fund. (ii) A person whose licence to train 
has been withdrawn on the ground of misconduct is a disqualified person.” 
The rules also, by r. 17, empowered the stewards inter alia to grant and 
withdraw licences at their discretion, to inquire into and deal with any 
matter relating to racing, to warn off Newmarket Heath, and to authorise 
publication of their decision in the Racine CaLenpaR. A trainer paid £1 
a ae granted a gee to ae as a trainer during 1947. A condition of 
e licence was: “A trainer’s licence may be withdrawn or 
the stewards of the Jockey Club in fee absolute aisorstiaureaieen 
withdrawal or suspension may be published in the Racine CALENDAR for 
any reason which may seem proper to them, and they shall not be bound 
to state theirreasons.”” Following an inquiry into the circumstances in which 
one of the horses trained by him won a race, the stewards of the Jockey Club 
withdrew his licence and published the fact of the withdrawal in the Racied 
CaLENDAR. In an action for a declaration that the trainer’s name was 
wrongfully placed on the list of disqualified trainers, for an order to delete 
it, ere a declaration that the decision to withdraw the licence was void 
= bars aetone natural justice, and also for damages for breach of contract 
HELD : (i) assuming that the application for a li i 
itself together constituted a Santeac to permit Rapesecrstipe Ace 
it could not be implied as a condition of that contract that the owe 
would hold an inquiry before exercising their discretion to withdraw a licen 
and, therefore, no condition could be implied that such an inquiry, if h 1d, 
should be conducted in accordance with the principles of teen j ti ; 
and there was no evidence of breach of contract to go to the jur pete 
» (ii) the stewards and the trainer having a common int vi th 
and the trainer having agreed that the stewards’ decision should i : bli shed 
in the Racine CALENDAR, publication therein was privileged, and heaton mr 
_ of malice being admitted, there was no case in libel to go to the jur ee 
Chapman v. Ellesmere (Lord), ( [1932] 2 K.B, 431; 146 L.'T. 538), followed 
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{As To Impitrep TERMs oF a ConrTrRact, see HALSBURY, Hailsham Edn., Vol. 7, 


pp. 322-3, para. 451; and For Caszs, DIGE 7 2 “Bie 
5028-5090. see DIGEST, Vol. 12, pp. 607-616, Nos. 


As TO QUALIFIED PRIVILEGE, see HALSBURY, Hailsham Edn., Vol. 20, pp: 


480-486, paras. 579-592; and ror Cases, see DIGEST. V 2 - 8 
1437-1473] , see , Vol. 32, pp. 112-116, Nos. 


Cases referred to : 


(1) Re Nott & Cardiff Corporation, [1918] 2 K.B. 146; 118 L.T. 487; 82 J.P. 181 : 
16 L.G.R. 253, C.A.; on appeal sub nom. Brodie v. Cardiff Corporation, 
[1919] A.C. 337 H.L.; 12 Digest 612, 5053. 

(2) Hamlyn & Co. v. Wood & Co., [1891] 2 Q.B. 488; 60 L.J.Q.B. 734; 65 L.T. 
286; 40 W.R. 24, C.A.; 12 Digest 610, 5042. 

(3) MacLean v. Workers’ Union, [1929] 1 Ch. 602; 43 Digest 101, 1046. 

(4) Chapman v. Ellesmere (Lord), [1932] 2 K.B. 431; 101 L.J.K.B. 376; 146 L.T. 
538; 76 Sol. Jo. 248, C.A.; Digest Supp. 

(5) Toogood v. Spyring, (1834), 1 Cr. M. & R. 181; 4 Tyr. 582; 3 LwJ.Ex. 347; 
149 E.R. 1044; 32 Digest 117, 1489. 

(6) Cookson v. Harewood, [1932] 2 K.B. 478, n.; 101 L.J.K.B. 394, n.; 146 L.T. 
550, n., C.A.; Digest Supp. 

(7) Wright v. Woodgate, (1835), 2 Cr. M. & R. 573; 1 Gale 329; Tyr. & Gr. 12; 
150 E.R. 244; 32 Digest 132, 1635. 

(8) rh gala tonal {1917] A.C. 309; 86 L.J.K.B. 849; 117 L.T. 34; 32 Digest 


Action tried by Lorp Gopparp, C.J., with a special jury. 

On Mar. 6, 1947, the Jockey Club granted the plaintiff a licence to act as a 
racehorse trainer for one year. The possession of such a licence was necessary for 
any person training for meetings to which Jockey Club rules applied, which com- 
prised practically all the meetings held. Following a race at the Lincoln Spring 
Meeting in 1947, the winning horse, trained by the plaintiff, was examined, on 
behalf of the Jockey Club. Subsequently, an inquiry was held by the stewards 
of the Jockey Club which the plaintiff attended, and the stewards withdrew 
the licence and, published the fact of the withdrawal in the Racrina CALENDAR. 
The plaintiff brought an action against the stewards (sued on their own behalf 
and on behalf of all other members of the Jockey Club) and Messrs. Weatherby 
and Sons (as secretaries of the club and printers and publishers of the Racine 
CALENDAR) claiming a declaration that his name had been wrongfully placed on 
the defendants’ list of disqualified trainers (as being “‘ warned off Newmarket 
Heath ’’), an order that his name should be deleted from the list, and a further 
declaration that the licence had never been lawfully withdrawn and that the 
defendants’ decision to withdraw it was void as contrary to natural justice. He 
also claimed damages for breach of contract and for libel. Lorp Gopparp, C.J., 
ruled that the occasion of the publication of the statement in the Racine CaLEN- 
DAR was privileged and in the admitted absence of malice there was no case in 
libel to go to the jury. On the rest of the case he left to the jury only the question 
whether the inquiry held by the stewards was fair. The jury disagreed. His 
Lorpsurr then held that there was no case in contract to go to the jury and gave 
judgment for the defendants. The facts appear in the judgment. 


Roberts, K.C., G@. Howard and Dennis Lloyd for the plaintiff. 
Sir Valentine Holmes, K.C., and Elwes for the defendants. 


LORD GODDARD, C.J. At the close of the plaintiff’s case counsel for the 
defendants submitted that there was no case to go to the jury. Having heard his 
submission and counsel for the plaintiff in reply, I asked counsel for the defen- 
dants whether he elected to call evidence, and, as he did, I heard his evidence and 
also agreed to leave to the jury the question which counsel for the plaintiff desired 
to be left to the jury, which was whether or not the inquiry before the stewards of 
the Jockey Club was fairly held, but I refused to leave to the jury, for reasons 
which will appear hereafter, any question on the issue of libel. I left the question 
that I was asked to leave to the jury in the hope that their finding would, at any 
rate, prevent a new trial if the Court of Appeal should take a different view from 
that which I am about to express, and hold that that question was material. The 
jury, unfortunately, were unable to agree, and, therefore, that question remains 
unanswered, but, in my opinion, the submission of counsel for the defendants 


is right and there was no case to go to the jury at all. 
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The plaintiff complains that the defendants wrongfully withdrew his licence 
as a trainer, whereby he became a disqualified person under the Rules of Racing, 
and also that they libelled him by publishing this fact in the Ractina CALENDAR. 
The relief claimed in the action is as follows : 

(1) A declaration that his name has been wrongfully placed on the list of 

disqualified trainers [warned off Newmarket Heath]. (ii) An order that the defendants 
do delete the plaintiff’s name from the list of persons s0 disqualified as aforesaid. 
(iii) A further declaration that the licence of Mar. 6, 1947, was never lawfully with- 
drawn by the defendants, but that their decision to do so was void as contrary to 
natural justice. (iv) Damages for breach of contract. (v) Damages for libel. 
It is essential to see what are the causes of action alleged. First, it is said, that 
there is a breach of contract, and, therefore, before considering whether ‘there 
is evidence of a breach, it is necessary to see, what evidence there is of a contract. 
The contract, if any, is contained in two documents, namely, an application for 
a licence to train and the licence itself, but before reading the documents I 
will refer to r. 102 of the Rules of Racing, which says : 

(i) Every trainer of a horse running under these rules must obtain an annual licence 
from the stewards of the Jockey Club, and pay a yearly subscription of one soverei 
to the Bentinck Benevolent Fund. (ii) A person whose licence to train has been witk- 
drawn on the ground of misconduct is a disqualified person. 


Pursuant to that rule the plaintiff applied for a licence, and paid his £1, and a 
licence was granted to him to train during the year 1947. Counsel for the 
defendants contends, in the first place, that there is no contract at all, and 
that the payment of the £1 was no more than a condition of the licence. Counsel 
for the plaintiff, invited by me to formulate the contract that he alleges, did so 
in these terms : . ‘‘ In consideration of the payment of £1 the stewards agree to 
permit the plaintiff to act as a trainer for one year under the Rules of Racing 
and in accordance with the conditions of the licence.” I do not stay to consider 
whether the £1 was, in fact, a consideration, but I will assume that it was, and 
on that assumption it seems to me that the contract so formulated by counsel 
for the plaintiff is, at any rate, the only contract which can be spelt out of the 
documents. When one considers the conditions, I find that condition (3) of the 
licence provides as follows : 

A trainer’s licence may be withdrawn or suspended by the stewards of the Jockey 

Club in their absolute discretion, and such withdrawal or suspension may be published 
in the Ractna CaLEnpaR, for any reason which may seem proper to them, and they 
shall not be bound to state their reasons. 
The contract, therefore, is to permit the plaintiff to act as a trainer for the 
year 1947 under the Rules of Racing, subject to the right of the stewards to 
withdraw or suspend his licence in their absolute discretion. Under r. 17 of the 
Rules of Racing the stewards are given exactly the same power, except that in 
the rules the word “ absolute ”’ is not used, but it is simply “ at their discretion.” 
In the statement of claim it is sought to imply a further condition as part of the 
contract. It is alleged that it was an implied condition of the contract between 
the parties and a duty owing to the plaintiff by the first three defendants as 
stewards of the Jockey Club that they should not on the grounds of misconduct 
purport to disqualify the plaintiff as a trainer during the period covered by the 
licence or warn him off Newmarket Heath on such grounds unless they had first 
fairly investigated and adjudicated on any complaint made against the plaintiff 
on that behalf, and/or that, if they conducted an investigation or made an ad- 
judication, such investigation and adjudication as they might conduct should 
be in accordance with principles of natural justice. 

I can see no possible ground on which any such term can be implied. If I were 
to imply such a term, it seems to me that I should be implying one which was in 
conflict with the express term, which is that the licence can be suspended or 
withdrawn in the absolute discretion of the stewards. The principles on which 
a court can imply a condition in a contract are well known, and I only propose 
to read one passage from the judgment of Pickrorp, L.J., in Re Nott and Cardiff 
Corporation (1). His Lordship there refers to the well-known judgment of 
Lorkp EsHeEr in Hamlyn v. Wood (2), and says ( [1918] 2 K.B. 168) : 

It seems to me that this doctrine of implied term must be confined to cases where 
the contract is silent on a term which is necessary in order to carry it out and therefore 
must have been intended by the parties, and that it cannot be extended to introduce 
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a term which may make that carrying out more convenient and might have been 
included if the parties had thought about it. 

It seems to me that in this case it would be impossible to say that the parties 
must have intended the term which is alleged here, because that would prevent 
the stewards from exercising the absolute discretion which the express term in 
the licence gives to them. 

It is said that this term must be implied also because of r. 17, which deals with 
the powers of the stewards and is of a very comprehensive character. It starts 
by giving them power to grant and withdraw licences in their discretion, to deal 
with agents and the registration of companies and associations employed in the 
business of racing, and to fix dates of meetings and to order abandonment, and 
then there is given a power to make inquiry into and deal with any matter re- 
lating to racing, to warn off Newmarket Heath, and to authorise publication in 
the CALENDAR of their decision. Neither under this rule nor under the conditions 
are the stewards required to hold an inquiry before exercising any of their 
powers. A power to withdraw a licence at the absolute discretion of the stewards 
and a power to withdraw it only after and as a result of an inquiry, which would 
be something in the nature of passing a sentence after a hearing, are two very 
different things. I cannot imply a condition merely because it would be a 
reasonable condition. If a condition can be implied, no doubt it must be one 
which is reasonable, but that does not mean that because a court considers 
that a condition would in certain circumstances be reasonable, it can imply it. 
In saying this I am expressing no opinion, of course, whether it would be a 
reasonable condition or not. The stewards can grant licences on what terms they 
like. Ifa person does not like the terms, he need not accept them, and in that 
case he will not get a licence. That he would not, therefore, be able to follow 
the occupation of a trainer is beside the point. It would be futile to set up as 
trainer without a licence, but that is because, with the exception of a few meetings 
known as “‘ flapping meetings,” the proprietors of racecourses hold their meetings 
under Jockey Club rules and so will not accept horses for their meetings trained 
by an unlicensed trainer. 

I can find no contract here under which the stewards were under any duty to 
the plaintiff to hold an inquiry. It is said that they did hold an inquiry, and, 
therefore, that they must hold, it honestly, fairly, and, in accordance with natural 
justice. That seems to me to be a fallacy. If there was no contractual duty to 
hold an inquiry, how can there be a breach of contract in withdrawing the 
licence, however the inquiry was conducted? It is admitted that the licence 
might have been withdrawn without any inquiry. I can see no ground for 
implying any condition, nor any evidence of a breach of contract. Consequently, 
there was no case to go to the jury on the cause of action so far as it is laid in 
contract. I may say that I have had an opportunity of considering all the 
cases referred to by counsel, and I can find nothing in them which leads to 
another conclusion. If it is part of a contract that expulsion from a society or 
the withdrawal of a licence can only follow on an inquiry, or if a statute obliges a 
professional or other domestic tribunal to make due inquiry, as in the case of 
the General Medical Council, different considerations at once arise, but I desire to 
express my respectful agreement with what Maveuam, J. said ( [1929] 1 Ch. 623) 
in MacLean v. Workers’ Union (3) : . 

If, for instance, there was a clearly expressed rule stating that a member might 
be expelled by a defined body without calling upon the member in question to explain 
his conduct, I see no reason for supposing that the courts would interfere with such 
a rule on the ground of public policy. 

As to the issue of libel, I am bound by the decision of the Court of Appeal in 
Chapman v. Lord Ellesmere (4), a case on this point in no material respect dif- 
ferent from the present, to hold that the occasion was privileged. That case 
also shows that the court cannot leave the innuendo here pleaded to the jury. 
The plaintiff has agreed to the decision of the stewards being published. ane 
publication gives their decision, which, so far as the ae Nn ere , is 
that his licence was withdrawn, and, that was true. It is said that it is po rue, 
because to an ordinary reader it would mean that the plaintiff doped the horse, 
whereas the stewards did not find that he had, but only (if “* only ae a i i 
word) that he was guilty of negligence amounting to grave misconduct. 

i ich I have referred decides cannot be left to the 
is exactly what the case to whic e 
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jury. Moreover, there is no obligation on the stewards to give any reasons. It 
is right, however, that I should refer to one passage in the judgment of Lorp 
Hanwortu, M.R., in Chapman v. Lord Ellesmere (4), in which he said ( [1932] 
2 K.B. 450) : 


It is argued that the plea of privilege is lost, because the right to publish in the 
Racine CALENDAR as the paper proper to receive and make public the result of the 
stewards’ inquiry can only relate to what is true, and the jury have found the words 
used conveyed an untrue signification. 


I pause there to say that in that case Chapman’s licence had been withdrawn 
on exactly the same grounds as in the present case, namely, gross negligence, and 
the announcement in the Racrtna CALENDAR was, I think, in terms indis- 
tinguishable from these. The judgment continues : 


This argument does not prevail with me. What was published was the decision of 
an agreed domestic tribunal in the terms reached by that tribunal. It was for that 
tribunal to embody its decision in its own terms, provided it acted bona fide, honestly 
intending to act in accordance with its determination. If it does this, I do not think 
that after the communication has been published in the course of the ordinary duty 
of the tribunal the privilege will be lost, because a jury put a different interpretation 
upon the words used to that honestly intended by the tribunal and which the words 
simpliciter convey : see Toogood v. Spyring (5). The matter was within the jurisdiction 
of the stewards and, if the inquiry is conducted fairly and properly, there is no appeal 
from their decision. They must formulate that decision. It cannot be treated as 
untrue or malicious, because some critic would prefer to draw it in other terms and 
to add words excluding something which persons outside the jurisdiction of the 
tribunal read into the actual judgment given. The case of Cookson v. Harewood (6) 
fell to be decided upon issues somewhat different from the present, but I agree with 
the observations of Scrurron, L.J., in the course of his judgment upon that case, 
and I do not agree with the view presented by the learned judge to the jury. The 
domestic tribunal uses terms which are intended to convey the proper meaning to 
those who understand the terms and have knowledge of the jurisdiction exercised. 
It does not establish a good cause of action to prove that by some others, outside 
and beyond, one or other different meanings are placed upon the words for which 
a responsibility is sought to be charged upon the members of the domestic tribunal. 
This principle is of far-reaching importance. Many disputes are settled by arbitration, 
by tribunals in particular trades, in trade unions, and in societies of many kinds. 
It would be, indeed, of serious import if the terms used by the agreed tribunal are 
to be conned over again by others outside, and a liability imposed upon the members 
of the tribunal for words used, because of an omission that the others would prefer 
to have seen introduced ; provided always that the conduct of the tribunal has been 
honest and bona fide... ParRKE, B.’s words in Wright v. Woodgate (7) statethe 
principle : “the occasion on which the communication was made rebuts the inference 
prima facie arising from a statement prejudicial to the character of the plaintiff, and 
puts it upon him to prove that there was malice in fact.”’ ‘“‘ The occasion is privileged, 
the communication is protected,” says Lorp SHaw, in Adam v. Ward (8). 

It seems to me clear that what that passage implies is that, if the conduct of the 
tribunal has not been honest and bona fide, that affords evidence of malice. In 
his opening, however, counsel for the plaintiff expressly disclaimed malice in 
the defendants, and, if there is no malice, it follows that the qualified privilege is 
not displaced. Qualified privilege, as I understand it, arises from the fact 
that the stewards and the trainer have a common interest in the matter and also 
from the fact that the trainer agreed, by the terms on which he accepted his 
licence, that the decision of the stewards should be published. Accordingly, 
it appeared to me that there was no question,*in view of the disclaimer of malice, 
to be left to the jury, that the publication was privileged, and on that ground 
that the cause of action in libel failed. Consequently, on both the suggested causes 
of action, in my opinion, there was no case made out by the plaintiff, and, 
accordingly, there will be judgment for the defendants with costs. 

a Judgment for the defendants with costs. 

Solicitors: W. R. Bennett & Co. (for the plaintiff); Charles Russell & Co. 
(for the defendants). 


[Reported by F. A. Amizs, EsqQ., Barrister-at-Law.] 
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GILCHESTER PROPERTIES, LTD. v. GOMM. 


[CHANCERY DrvIsIon (Romer, J.), January 22, 27, 29, 30, February 2, 1948.] 


Sale of Land—M isrepresentation—Innocent misrepresentation—Statement of 
rents—Representation or warranty—Remedy—Reduction in purchase price. 

In the course vf correspondence relating to the proposed sale of 

A certain leasehold premises comprising four tenanted flats, the vendor’s 
solicitors stated in answer to enquiries by the purchasers that the total 
rents payable by the tenants was £449. This was an innocent misrepre- 
sentation on their part, and, in fact, the rents amounted to less then the 
figure stated. A contract was concluded in which no reference was made 
to the details thus supplied, and the purchasers then entered into a sub- 
contract to re-sell the premises, stating to the sub-purchasers that the 

B rents totalled £449. When the sub-purchasers became aware of the correct 
amount of the rents they resiled from the sub-contract. The purchasers 
thereupon claimed specific performance of their contract with the vendor 
and an abatement of £550 in the purchase price. 

HELD: (i) the statements complained of were inducements to the 
contract and did not constitute any part of the contract or a warranty 
or a collateral agreement. 

C (1) the form of relief claimed was inappropriate as it would amount 
to an award of damages in respect of an innocent misrepresentation. 

Rutherford v. Acton-Adams ({1915] A.C. 866; 113 L.T. 931), and 
Heilbut, Symons & Co. v. Buckleton ([1913] A.C. 30; 107 L.T. 769), 
applied. 

Powell v. Elliot, (1875) (10 Ch. App. 424; 33 L.T. 110), explained. 

D + [As TO WHEN MISREPRESENTATION ACTIONABLE, see HALSBURY, Hailsham Edn., 

oO 


1. 23, pp. 76-81, paras. 106-112; and ror Cases, see DIGEST, Vol. 35, pp. 53-56, 
Nos. 472-510.] 
Cases referred to : 
(i) Heilbut, Symons & Co. v. Buckleton, [1913] A.C. 30; 82 L.J.K.B. 245; 107 
L.T. 769; 35 Digest 54, 486. 
(2) Derry v. Peek, (1889), 14 App. Cas. 337; 58 L.J.Ch. 864; 61 L.T. 265; 54 
E J.P. 148; revsg. S.C. sub nom. Peek v. Derry, (1887), 37 Ch.D. 541; 35 
Digest 27, 185. 
(3) Rutherford v. Acton-Adams, [1915] A.C. 866; 84 L.J.P.C. 238; 113 L.T. 931 
P.C.; 42 Digest 572, 1366. 
(4) Powell v. Elliot, (1875), 10 Ch. App. 424; 33 L.T. 110; 42 Digest 575, 1405. 


WITNEss ACTION. 
The plaintiffs, Gilchester Properties, Ltd., who had contracted with the 
F defendant, Victor Henry Gomm, for the purchase of certain leasehold premises, 
claimed specific performance of the contract and an abatement of £550 in the 
purchase price in respect of an innocent misrepresentation by the vendor’s agent 
during the preliminary negotiations to the effect that the rents payable by 
the tenants of the property amounted to £449 10s. whereas, in fact, they 
amounted only to £398 10s. Romer, J., refused the relief claimed. The facts 
appear in the judgment. 


Lindner for the purchasers. 
Pascoe Hayward, K.C., and Burnett-Hall for the vendor. 


ROMER, J.: The contract on which the plaintiffs sue was made on 
July 18, 1946, and by it the plaintiffs agreed to purchase the property 
in question for £2,200, of which they then paid as a deposit the sum of £220. 

H «The property was described as “leasehold premises known as Hayne Court, 
No. 18 Hayne Road, Beckenham, Kent,’ and it was held for a term of 99 
years from June 24, 1936, at a ground rent of £50 a year. By cl. 6 of the special 
conditions of sale it was provided that : 

The property is sold subject to the covenants and conditions contained in the lease 
of June 26, 1936, a copy of which having been supplied to the purchaser the purchaser 
shall be deemed to purchase with full notice thereof and to the existing tenancies. 
The contract embodied the National Conditions of Sale, and of these the 10th 
condition provides : 
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i judi i before the date 
1) Without prejudice to the duty of the vendor to disclose, on or 
of ia chatedett al latent easements and other liabilities known to the vendor to 


t the property, the property is sold subject to any land tax, tithe redemption 
ec Sintal of way iet eaten and other rights, easements, Panga 
liabilities and public rights affecting the same, and to tenancies, whether —s ise 
in the particulars of sale or not, and to the rights and claims of tenan r n ‘| 
attributable to breaches of obligations imposed on the landlord which occurred 6m 
ought to have been discharged before the sale. No error, misstatement or ee tia 
in the particulars, sale plan or conditions, shall annul the sale, nor (save where t 
error, statement or omission relates to a matter materially affecting the description 
or value of the property) shall any compensation be allowed either by the vendor 


or purchaser in respect thereof. 


Condition 12 provides : 

(1) Abstracts or copies of the leases or agreements (if in writing) under which = 
tenants hold may be inspected at the office of the vendor’s solicitor during @ perio 
of five working days next preceding the day of sale, or in the sale room at the time 
of sale, and the purchaser (whether he inspects the same or not) shall be deemed to 
have notice of and shall take subject to the terms of all the existing tenancies, 
whether arising during the continuance of or after the expiration thereof, and such 
notice shall not be affected by any partial or incomplete statement in the particulars 
with reference to the tenancies, and no objection shall be made on account of there 
not being an agreement in writing with any tenant. ; 

{His Lorpsuir dealt with the correspondence between the parties and said 
that, after negotiation, the purchasers’ offer of £2,200 was accepted, and, on 
June 12, 1946, the purchasers’ solicitor addressed the following inquiries to 
the vendor’s solicitors :—] 

Mr. B. Gomm and Gilchester Properties, Ltd. Re Hayne Court, 18 Hayne Road. 
Note: Perusal of the draft contract for sale and purchase of the above property will 
be much facilitated if the vendor’s solicitor will be good enough to reply to the 
following questions: (1) Please supply copies of 4 tenancy agreements and state 
which are or have been statutory tenancies, either under the Rent and Mortgage 
Interest Restrictions Acts, 1920 to 1933, or under the Rent and Mortgage Interest 
Restrictions Act, 1939, and give the standard rent of each fiat. 

The reply was: 

(1) Copy already supplied. All four agreements are identical. So far as vendor knows 

the premises are controlled at the following rentals. Ground floor let to Cecil Martin 
under agreement dated Mar. 3, 1936 for three years from May 1, 1936 at inclusive 
yearly rental of £105 payable quarterly in advance. First floor let to Sidney Wilson 
for three years from Mar. 25, 1936 at inclusive yearly rent of £130 including garage 
payable quarterly in advance. Top fioor flat let to Emil Henhas for three years from 
Mar. 25, 1936, at [inclusive] yearly rental of £78 payable monthly in advance. Flat 3 
copy agreement supplied. 
The copy agreement supplied was an agreement between Gertrude Janet 
Churchill, who was called the landlord, and Alexander Beer, who was called 
the tenant, for the letting of a flat in the premises, together with the use 
of part of the garage, for the term of two years from Oct. 29, 1945, at an 
inclusive yearly rental of £136 10s., and other provisions as therein appearing. 
At the foot of the printed document on which the preliminary enquiries were 
made and answered there are these notes : 

N.B.—(1) This form, which extends only to matters of common occurrence, must 
be adapted or added to according to circumstances. (2) The contract itself should 
deal with the description of the property and estate sold, ownership of mines, minerals, 
exact nature of the document proposed as root of title, and other such matters. 


On July 17, in reply to further inquiries, the vendor’s solicitors stated that, 
“to the best of the vendor’s belief, these rents appear to be standard rents.” 
On July 18, the contract was signed. Subsequently, the purchasers entered 
into a sub-contract in relation to the property, making therein a statement, 
which, of course, would be binding on them that the rentals payable by the 
tenants of the flats were those given by the vendor’s solicitors in their reply 
to the preliminary enquiries. It transpired that, in fact, those were not the 
rents which were being paid by the tenants, whereupon the sub-purchasers 
resiled from their contract, and the purchasers under the original contract 
(the present plaintiffs) say that they lost a very good bargain. They are not, 
however, suing for anything in the nature of damages for loss of the bargain. 
They say that they are entitled to have a fair deduction made from the contract 
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price of £2,200 as between themselves and their vendor on the ground of mis- 
representation. 

Taking as an example the ground floor flat, the representation, according to the 
purchasers, was that that fiat at the date of the reply to the preliminary enquiry 
was let to Mr. Cecil Martin under the agreement referred to in the reply, at the 
stated rent, and that he was still in occupation of the flat and holding over under 
that agreement. The purchasers say that that was a continuing representation up 
to the date of the contract, that they subsequently entered into the contract 
in reliance on that representation, that it was confirmed by the subsequent 
correspondence, and that, the purchasers should be compensated by way of 
a suitable deduction from the purchase price payable under the contract. 
The vendor’s answer to that may be stated in the form of three propositions : 
first, that a statement made in the course of negotiations during the making 
of a contract is either a representation inducing the contract or is a warranty 
or promise forming part of the contract, moving from the person making the 
statement ; secondly, that specific performance and compensation may be 
granted at the suit of a purchaser where a vendor has made a statement of 
the second class, namely, a warranty or promise, but it will never be granted 
where a vendor has made a statement of the first class; and, thirdly, that 
the statement in this case was a representation and was not a warranty or 
promise collateral to the main contract as distinct from a statement. To that, 
counsel for the purchasers replied that the replies were not representations, 
but were statements of fact descriptive of the subject-matter of the contract, 
facts known only to the vendor, and that they were carried into the contract 
as part of the description of the property, so that it might be said that they 
were additional, in some sense, to cl. 6 of the special conditions. 

I am not entirely satisfied that the replies to the preliminary enquiries did 
constitute sufficiently definite statements of fact to amount to a representation. 
In the first place, they were cautiously qualified by the phrase, “so far as the 
vendor knows.” Secondly, three of the tenancies referred to in the replies 
had, on the face of the description given, already expired, a point which 
plainly, I should have thought, would have created in the mind of anybody 
reading it some inquisitiveness as to the true position and an inclination 
to carry the enquiry further. Thirdly, it seems from the subsequent corres- 
pondence that the purchasers did repeatedly make further requests by letter 
for information in relation to these tenancies and the tenants, information 
which the purchasers probably would have insisted on obtaining before signing 
the contract if they had not been in such a hurry to effect this sub-sale. 
I am prepared, however, to assume that the replies were sufficiently definite 
and that the purchasers acted on the faith of the statements contained in 
those replies. 

I now have to consider the question whether the right way of looking at 
this matter was that these statements amounted to a representation inducing 
the contract or whether they amounted to something in the nature of a 
warranty. The authority on which counsel for the vendor principally relied 
on this point was Heilbut, Symons & Co. v. Buckleton (1). The principle to 
which I wish to refer is stated in a general way by Lorp Mouton, where he 
said ( [1913] A.C. at p. 47): 

It is, evident, both on principle and on authority, that there may be a contract 
the consideration for which is the making of some other contract. “If you will make 
guch and such a contract I will give you one hundred pounds,” is in every sense of 
the word a complete legal contract. It is collateral to the main contract, but each 
has an independent existence, and they do not differ in respect of their possessing to 
the full the character and status of a contract. But such collateral contracts must 
from their very nature be rare. The effect of a collateral contract such as that which 
I have instanced would be to increase the consideration of the main contract by £100, 
and the more natural and usual way of carrying this out would be by so modifying 
the main contract and not by executing a concurrent and collateral contract. Such 
collateral contracts, the sole effect of which is to vary or add to the terms of the 
principal contract, are therefore viewed with suspicion by the law. eed must be 
proved strictly. Not only the terms of such contracts but the existence of an ee 
contrahendi on the part of all the parties to them must be clearly shewn. Any meee 
on these points would enable parties to escape from the full performance of Ve 
obligations of contracts unquestionably entered into by them and more especially 
would have the effect of lessening the authority of written contracts by making it 
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possible to vary them by suggesting the existence of verbal collateral agreements 
relating to the same subject-matter. There is in the present case an entire absence 
of any evidence to support the existence of such a collateral contract. [His Lorp- 
suip referred to the statement which was relied upon in that case, and said :] No 
doubt it was a representation as to fact, and indeed it was the actual representation 
upon which the main case of the plaintiff rested. It was this representation which 
he alleged to have been false and fraudulent and which he alleged induced him to 
enter into the contracts and take the shares. There is no suggestion throughout the 
whole of his evidence that he regarded it as anything but a representation. Neither 
the plaintiff nor the defendants were asked any question or gave any evidence tending 
to show the existence of any animus contrahendi other than as regards the main 
contracts. The whole case for the existence of a collateral contract therefore rests 
on the mere fact that the statement was made as to the character of the company, 
and if this is to be treated as evidence sufficient to establish the existence of a 
collateral contract of the kind alleged the seme result must follow with regard to 
any other statement relating to the subject-matter of a contract made by a 
contracting party pricr to its execution. This would negative entirely the firmly 
established rule that an innocent representation gives no right to damages. It would 
amount to saying that the making of any representation prior to a contract relating 
to its subject-matter is sufficient to establish the existence of @ collateral contract 
that the statement is true and therefore to give a right to damages if such should not be 
the case. In the history of English law we find many attempts to make persons responsible 
in damages by reason of innocent misrepresentations, and at times it has seemed as 
though the attempts would succeed. On the chancery side of the court the decisions 
favouring this view usually took the form of extending the scope of the action for 
deceit. There was a tendency to recognise the existence of what was sometimes called 
“ legal fraud,” z.e., that the making of an incorrect statement of fact without reasonable 
grounds, or of one which was inconsistent with information which the person had 
received or had the means of obtaining, entailed the same legal consequences as making 
it fraudulently. Such a doctrine would make a man liable for forgetfulness or mistake 
or even for honestly interpreting the facts known to him or drawing conclusions from 
them in a way which the court did not think to be legally warranted. 


Lorp Moutrton referred to the case of Peek v. Derry (2) which he said was the 
high-water mark of those decisions, and then (at p. 51) he said : 


It is, my Lords, of the greatest importance, in my opinion, that this House should 
maintain in its full integrity the principle that a person is not liable in damages for an 
innocent misrepresentation, no matter in what way or under what form the attack 
is made. In the present case the statement was made in answer to an inquiry for 
information. There is nothing which can by any possibility be taken as evidence 
of an intention on the part of either or both of the parties that there should be a con- 
tractual liability in respect of the accuracy of the statement. It is a representation 
as to a specific thing and nothing more. The judge, therefore, ought not to have left 
the question of warranty to the jury, and if, as a matter of prudence, he did so in order 
to obtain their opinion in case of appeal, he ought then to have entered judgment 
for the defendants notwithstanding the verdict. 


It is to be borne in mind that the representation here- has never been 
suggested to have been one of a fraudulent character. It is admitted frankly 
by the purchasers that it was an innocent statement, albeit a mistaken one. 
The vendor argued that the statement contained in the reply was a representa- 
tion and, nothing more. It was not only outside the contract, but was also a 
representation inducing the contract. It was made in reply to a request for 
information, and the purchasers gave no evidence of any animus contrahendi 
in the matter. The relevance of those two points emerges from the passages 
of the speech of Lorp Mouuron which I have just read. Further, it was said 
that the statement was made by a solicitor who had no authority to contract 
or to give a warranty, nor did he profess to do so in the replies, and, finally, 
it was said that no collateral contract had been pleaded, the whole case having 
been presented on the footing of representation inducing the contract. I think 
those submissions are well founded, and that the statements contained, in the 
replies were mere information given in response to a request for information 
in the course of negotiations leading up to the contract, and that they did not 
constitute a part of the contract itself or anything in the nature of a warranty 
or a collateral agreement. 

That being so, the next question is whether, in cases where an innocent 
representation is made in the course of negotiations, that representation being 
erroneous, the person to whom it is made is entitled to the form of relief that 
is sought by the purchasers, namely, specific performance, with a deduction 
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from the purchase money by way of compensation. In my j i 
sion. y judgment, he is not. 
sw to me that so to hold would be to cut across SS caneecple which 
RD MOULTON so clearly and emphatically stated in his speech in Heilbut 
Symons & Co. v. Buckleton (1), that no damages can be given for innocent 
muisrepresentation, for it appears to me that to enforce the contract on the 
vendor with a compulsory deduction of part of the purchase money is in a 
sense to award against the vendor damages for an innocent misrepresentation. 
SS yberew preach I apEk te view is the true view, but I should, perhaps, 

ée Fri ouncu case o t ° - : 
attra r936) are Rutherford v. Acton-Adams (3) the headnote 


The right of a purchaser of land to obtain a decree for specific performance of the 
contract with compensation applies only where there is a deficiency in the subject - 
matter described in the contract. It does not apply to a claim based upon a 
representation made not in the contract but collaterally to it. In the latter case the 
remedy is rescission, or a claim for damages for deceit where there is fraud, or for 
breach of a collateral contract if there has been one. , 


In that case the contract was for the sale of certain freehold and leasehold lands 
in New Zealand, and the representation made to the purchaser, of which he 
complained and in respect of which he was trying to get compensation, was 
that the fencing on the land was 232 miles, whereas, in fact, there was only 
164 miles of fencing, and he claimed to deduct £3,570 from the balance of 
oo faa price in respect of this deficiency. Lorp Hatpank said (ibid., 


The real question in this case is whether the appellant, the purchaser of a large 
tract of land, can, after entering into possession and taking a conveyance, claim 
compensation for misrepresentation as to the mileage of fencing on the land. The 
contract was silent as to the fencing, but it is contended that on this subject the 
respondent’s agent made a material misrepresentation as to thé mileage which induced 
the appellant to-enter into the contract. Their Lordships will proceed on the 
assumption that this was so. As, shortly after the payment of the deposit, the 
purchaser entered into possession and has taken profits, rescission is now impossible. 
It is equally true that as there is no charge made of fraudulent misrepresentation, 
no claim can be made for damages for deceit. The only possible remedy open to the 
appellant as purchaser is to claim compensation against the vendor for the deficiency 
in the mileage of fencing by invoking the well-known jurisdiction of a court of equity 
in cases of specific performance to order compensation for discrepancy between what 
was agreed to be conveyed and what can be conveyed... They [their Lordships] 
are further of opinion that the purchaser cannot counterclaim for compensation. 
They have examined the cases on the point decided both in this country and in the 
courts of New Zealand. The result of this examination is to satisfy them that the 
principle which applies ought to be laid down as follows. In exercising its jurisdiction 
over specific performance the court of equity looks at the substance and not merely at 
the letter of the contract. If a vendor sues and is in a position to convey substantially 
what the purchaser has contracted to get, the court will decree specific performance 
with compensation for any small and immaterial deficiency, provided that the vendor 
has not, by misrepresentation or otherwise, disentitled himself to his remedy. 
Another possible case arises where a vendor claims specific performance and where 
the court refuses it unless the purchaser is willing to consent to a decree on terms 
that the vendor will make compensation to the purchaser, who agrees to such a decreé 
on condition that he is compensated. If it is the purchaser who is suing the court holds 
him to have an even larger right. Subject to considerations of hardship he may elect 
to take all he can get, and to have a proportionate abatement from the purchase- 
money. But this right applies only to a deficiency in the subject-matter described 
in the contract. It does not apply to a claim to make good a representation about 
that subject-matter made not in the contract but collaterally to it. In the latter case 
the remedy is rescission, or @ claim for damages for deceit where there has been fraud, 
or for breach of a collateral contract if there has been such a contract. Their 
Lordships have arrived at the conclusion that as rescission cannot now be asked for, 
and as there is no such collateral contract as has been referred to, the claim of the 
purchaser, the appellant, fails. 

There is only one other case to which I need refer, and that at first sight 
would seem to have supported the contrary proposition, that where there is 
a mere statement (inaccurate, but innocent) inducing a contract, such as I hold 
the present one to be, a purchaser can get a decree for specific performance with an 
abatement of the purchase price. That was Powell v. Elliot (4), but counsel have 
been good enough to look up the earlier records in that litigation and have ex- 
tracted from the records of the earlier proceedings the substance of the matter so 
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far as it is relevant to the present case, and it seems from the ne ee 
which I have been supplied, giving the results of their researc ri gates 
description which was found to be an inaccurate pecan go rayfastere 
misled the purchasers was incorporated in the contract itsel, an ad ca 
therefore, the reverse of the present case because the gegen ae sicher Sa 
was not merely a matter of inducing the contract, but was apy hes ae 
contract by being incorporated in the contract to which t he rishi. 
parties. Therefore, it becomes merely an illustration of par a pee 
case on which this whole doctrine was originally founded—w goes paviis partie 
sell to B the property Blackacre and it is described in the par inis pte 
of one thousand acres whereas, in fact, it only consists of 9 re re 
the vendor states in the contract itself that he is in a position to nis , oe 

proposing to sell, property of a certain area, and, if it is found ey > i 
that he can substantially, but not wholly, carry out his contract, the de - re 
in the acreage being small, he is compelled to convey what he ae mes ie 
contract price is reduced by a proportionate amount. I, there nie ne 

as I say, that that case, which at first sight appeared to raise some she y 
in the way of the conclusion at which I have arrived, is not at all inconsis n 

with that conclusion, and the conclusion at which I arrive is that the vendor s 
proposition has been made good, namely, that this answer in the reply [Bite 
to the first preliminary enquiries was a statement made in the course of pre- 
liminary investigations in answer to a request for information by the pur- 
chaser, and that it was a statement inducing in the purchaser the intention 
to contract and that he did contract having that statement in mind, but 
that, when it turned out, as it did turn out, that the statement was not 
accurate, his remedy was rescission and not an action for specific performance 
with compensation. That kind of relief is not appropriate, in my Judgment, 
to statements in the category to which this statement belongs, and, accordingly, 
I have no alternative but to refuse to intervene and order compensation by 
reduction of the purchase money, and the action, accordingly, fails. 


Action dismissed with costs. 


Solicitors: Harry Baker (for the purchasers); Murray Napier & Qo. (for 
the vendor). : 
[Reported by R. D. H. OsBornz, Esq., Barrister-at-Law.]} 


Re GEE. WOOD AND OTHERS v. STAPLES AND OTHERS. 


[CaancERY Division (Harman, J iy January 28, 29, 30, February 2, 3, 4, 5, 
6, March 1, 1948.] 


Trustee—Benefit—Duty to account to estate—Estate holding shares in company— 
Trustee appointed managing director—Appointment and remuneration 
recommended by all shareholders—Trust estate without majority interest in 
company. 

The capital of a private company was £5,000 in £1 shares, of which the 
testator’s father held 4,948 and the testator 51, the remaining share being 
held, by the father’s solicitor and acquired later by the testator. The first 
directors were the testator and his father. The father, who died in 1913, 
left (a) 1,948 shares to the testator absolutely, (b) 1,000 shares to be equally 
divided, in the events which happened, between the testator and his 
two sisters, G. and H., and (c) 2,000 shares to be transferred, after the death 
of the testator’s mother to G. and H. to be held by them on trust for them- 
selves and H.’s son. On the father’s death, the mother became a director 
in his place. The testator acted as managing director until his death, 
but while he was seriously ill, early in 1937, 8., a former employee of the 
company, was appointed temporary managing director, without remunera- 
tion, for 2 months. In June, 1937, four of the testator’s shares were trans- 
ferred, as to one each, to his wife, to the sister, G., to S., and to a daughter, 
and S. was appointed an additional director but without any remuneration. 
The testator’s mother died in November, 1937, and the testator died in 
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December, 1937. He appointed his widow, his daughter and 8. trustees 
and executors of his will and bequeathed one share in the company to each 
executor who accepted office. At his death he held 2,320 shares of which 
100 were transferable to his widow under a marriage settlement, 100 were 
bequeathed to his daughter, and the remainder were to be held on certain 
trusts. The company being in a critical situation, the other shareholders 
asked 8. to assume the testator’s position in the company, and, at an extra- 

A ordinary general meeting held on Jan. 6, 1938, and attended by all the 
shareholders then on the company’s register, after the appointment of two 
new directors, S. was appointed chairman of the board and managing 
director for 5 years at a remuneration of £600 per annum and a percentage 
on net profits. At a meeting of the directors held in 1942, his appointment 
was continued for another 5 years. Some of the beneficiaries under the 
testator’s will now claimed for the benefit of the estate all remuneration 

B received by S8., on the ground that he had obtained it through his position 
of trust under the will. S. sought to rely on a charging clause in the 
testator’s will as a defence :— 

Heip: (i) the remuneration complained of did not come within the 
words of the charging clause which applied only to remuneration paid out 
of the estate. 

C Re Chapple, Newton v. Chapman (1884) (27 Ch.D. 584; 51 L.T. 748) and 
Clarkson v. Robinson ( [1900] 2 Ch. 722), considered. 

(ii) since the majority interest in the shares of the company belonged, 
not to the testator’s estate, but to the beneficiaries under the father’s will 
who were in favour of the appointment and the payment of the stipulated 
remuneration, the appointment was not procured by the use of the trust 
interest vested in the executors by the testator’s will, and, therefore, S. 

D was entitled to retain the remuneration received. 

Dictum of WaRRINncTON, J., in Re Dover Coalfield Extension, Ltd. ( [1907] 
2 Ch. at p. 83), criticised. 

Re Dover Coalfield Extension, Ltd. ( [1908] 1 Ch. 65; 98L.T. 31), explained 
and applied. 

Re Lewis, Lewis v. Lewis, (1910) (103 L.T. 495), applied. 

Williams v. Barton ( [1927] 2 Ch. 9; 137 L.T. 294) and Re Macadam, 

E Dallow v. Codd ( [1945] 2 All E.R. 664; 173 L.T. 395), distingutshed. 


[As To Duty oF TRUSTEE NOT TO OBTAIN PERSONAL ADVANTAGE FROM POSITION, 
see HALSBURY, Hailsham Edn., Vol. 33, pp. 220, 221, para. 402; and For CasEs, 
see DIGEST, Vol. 43, pp. 863-866, Nos. 3097-3117.] 


Cases referred to :— 
F (1) Foster v. Foster, [1916] 1 Ch. 532; 85 L.J.Ch. 305; 114 L.T. 405; 9 Digost 
440, 2856. : 
(2) Re Chapple, Newton v. Chapman, (1884), 27 Ch.D. 584; 51 L.T. 748; 24 Digest 
603, 6337. 
(3) Clarkson v. Robinson, [1900] 2 Ch. 722; 69 L.J.Ch. 859; 24 Digest 603, 6339. 
(4) Robinson v. Pett, (1734), 3 P. Wms. 249; 2 Eq. Cas. Abr. 454; sub nom. 
Robinson v. Lorkin, 2 Barn. K.B. 435; 43 Digest 775, 2151. ; 
(5) Bray v. Ford, [1896] A.C. 44; 65 L.J.Q.B. 213; 73 L.T. 609; 43 Digest 865, 
3112. 


(6) Re Francis, Barrett v. Fisher, (1905), 74 L.J.Ch. 198; 92 L.T. 77; 9 Digest 
464, 3013. ; 

(7) Re Dover Coalfield Extension, Ltd., [1908] 1 Ch. 65; 77 L.J.Ch. 94; 98 L.T. 
31; 9 Digest 464, 3014; affg., [1907] 2 Ch. 76. : 

(8) Re Lewis, Lewis v. Lewis, (1910), 103 L.T. 495; 43 Digest 638, 764. f 

(9) Williams v. Barton, [1927] 2 Ch. 9; 96 L.J.Ch. 355; 137 L.T. 294; 43 Digest 
866, 3117. 

By (10) Re Macadam, Dallow v. Codd, [1945] 2 All E.R. 664; [1946] Ch. 73;° 115 

L.J.Ch. 14; 173 L.T. 395; 2nd Digest Supp. 


ey eel Hae lia) 

Acrion by some of the beneficiaries under a testator’s will claiming (inter a 
that the Sieararebion received, by one of the trustees as director of a company 
in which the trust estate held shares was obtained by reason of his position 
of trust under the will and should be recovered for the benefit of the estate. 
Harman, J., held that the claim failed and the trustee was entitled to retain the 
remuneration. The facts appear in the judgment. 
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Armstrong Cowan for the plaintiffs. 
Upjohn, K.C., and 1’. D. D. Divine for the defendants other than Mrs. Haynes. 


Richmount for the defendant, Mrs. Haynes. 
Cur. adv. vult. 


Mar. 1. HARMAN, J., read the following judgment. The plaintiffs in 
this action are beneficiaries under the will of Alfred Lionel Gee, whom I shall 
hereafter call the testator. Each of them is interested in certain shares specifically 
bequeathed, by the testator’s will in a company known as Gee & Co. (Publishers), 
Ltd., which I shall hereafter call the company. The second, third and fourth 
plaintiffs are also interested in the residue of the testator’s estate. The first 
three defendants are the testator’s executors. Each of them is beneficially in- 
terested in certain shares in the company specifically bequeathed by the will 
and the third defendant is also interested in residue. The last two defendants, 
to whom I shall hereafter refer severally as Miss Gee and Mrs. Heaton, are sisters 
of the testator, not interested under his will, but largely interested in the company 
under his father’s will, and also, as it is alleged, persons wrongfully benefiting by 
reason of one of the breaches of trust complained of in the action. 

The action as originally framed raises in effect three claims. The first con- 
cerns certain bonus shares (called “‘ B”’ shares) issued, in 1938 to the last two 
defendants. Itissaid that these were a gift to them and were issued in breach 
of trust procured by the votes of the defendant executors, and that the shares 
ought to be held, as part of the testator’s estate. The second claim is for an 
account of all moneys due to the plaintiffs under the trusts of the will, and pay- 
ment of the sums found due. This claim was based on an allegation that the 
executors had not paid to the plaintiffs all the dividends and bonus to which 
they were entitled on the shares specifically bequeathed to them. There was 
no complaint of any refusal to deliver accounts, nor was the action headed in 
the matter of the testator’s estate, though there was a claim in the prayer for 
administration if and so fer as necessary. This claim was amended at the 
hearing by leave by adding an allegation that the executors had failed to render 
proper accounts of the sums due to the plaintiffs both as specific legatees and 
residuary legatees, and that there had been a refusal to transfer certain of the 
shares in the company. At the same time the prayer was amended, to ask for 
administration by the court with all necessary inquiries and accounts. The 
third claim is against the first defendant alone, and seeks to recover from him 
for the benefit of the estate all remuneration received by him since the testator’s 
death as director or managing director of the company. 

In order to understand the issues, cértain matters of history require to be 
stated. ‘The company was incorporated in 1911 in order to take over (as it did) 
the publishing business of Robert Gee, the testator’s father. It was a private 
company with a capital of £5,000 in £1 shares, of which during his ifetim 
Robert Gee held 4,948 and the testator 51. The remaining share sa regist: a 
in the name of one Leviansky, Robert Gee’s solicitor and a signator a it 
memorandum of association. The quorum of directors was rd aa “th ir 
qualification the holding of one £1 share. The first directors were Rob t Ge 2 
and, the testator, who so continued till the death of the former, wh his 1 o 
was taken by his widow, Kate Agnes Gee. This state of affairs nti oe, til 
1937, the testator acting as managing director. The compan ee pe 
rate A inaecten ie See vous and doing some arene business. ata 

endant, to whom I shall refer as Mr. Staples, was a salaried lo 
the company from about 1927. The testator a: ihe onan ees 
in another company, called Taxation Publishing Go- Ltd, pues Ae ane ee 
in 1932 with himself as managing director and the testator as chair Peas Rok rt 
eae Hs ee having ie his will appointed his wife, the VE Bt aa aa 
who 1s long since dead) to be executors and trust d havi 
queathed 1,000 shares in the company to his trust see rage 
the lifetime of his son Horace Randolph ied in 1088) ce the 
ne ph (who died in 1933) and th fi b 
equally divided between his other children, namel h Sh ee 
Muss Haatha canal oes , ely, the testator, Miss Gee and 
ttt ate sinlitly ent 2000 ie ete ee asain in the company 
to pay the income to his widow during hor life, and oO traceel 
shares to Miss Gee and Mrs. » and thereafter to transfer the 
under which they and Mrs, Hoaton's oxy whild Peer obs oe 
nly child Peter (not a party) are the only 
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oer ama ania sts 1,948 shares So bequeathed to the testator were in due 
ee euill held bo Mi cee making his holding up to 1,999 shares. One share 
y Mr. Leviansky, and the remaining 3,000 became vested in K. 
Agnes Gee and the testator as trustees of Robert Gee’s will Thi seri 
of a register till June, 1937. ie catego 

the testator was married twice. Th i i i 
pot in the ee now pg Salona Tho fant ae is still living, 

ut 18 not concerned with this suit. In or about 1920 the testator f n 
association with the first plaintiff, by whom h 3 chi aia gh 
second, third and fourth plaintiffs, who were pe hed ae ee porand the 
tively. In 1936 the testator’s first wife divorced him, and by way of ath 
for her he, on Nov. 30, 1936, entered into a deed, of Penea whereb yas far = 
material) he agreed to hold 1,000 of his shares in the company on Bee after his 
death to pay the dividends up to but not exceeding £160 a year less tax to hd 
during the residue of her life. Subject to this burden, these 1,000 shares Se 
the testator’s own property. On the same day he executed a settlement in con- 
templation of his marriage to the second defendant (who re-married in March, 1946 
and is now Mrs. Haynes) under which (so far as material) he agreed to hold a 
further 100 shares in the company on trust for her absolutely, if she survived 
him. Immediately after his second marriage, the testator made his will whereb 
he appointed as executors and trustees Mrs. Haynes, Mrs. Hunter and Me. 
Staples, and bequeathed one share in the company to each of his executors who 
accepted office. He also bequeathed 100 shares in the company to Mrs. Hunter 
and 2,150 like shares to his trustees on the trusts following: (a) 400 on the 
trusts applicable to residue ; (b) 350 for the second plaintiff at 21; (c) 400 in 
trust to pay the income to the first plaintiff till marriage (an event which occurred, 
in 1940) and thereafter to pay her one half of the income for the remainder of 
her life ; (d) 400 for Mrs. Hunter for life ; (e) 250 for the third plaintiff for life ; 
(f) 200 for the fourth plaintiff for life ; (g) 100 for the first defendant for life 
and (h) 50 for the last plaintiff for life. Subject to these several interests the 
last mentioned 1,400 shares were directed, to fall into residue, which the testator 
directed to be held on the following trusts: (a) to pay the incagne to Mrs. Haynes 
during her widowhood, and thereafter to pay her one half of the income during 
the rest of her life ; (b) as to capital and income, subject as aforesaid in the event 
(which happened) of his having no children by his second wife, as to two-sixths 
for Mrs. Hunter, two-sixths for the second plaintiff, one-sixth for the third 
plaintiff, and one-sixth for the fourth plaintiff. 

_Early in 1937 the testator fell ill, and application was made to the court for 
directions as to carrying on the business of the company. As a result, an extra- 
ordinary general meeting of the company was held on Feb. 14, 1937, at which 
Mr. Staples was appointed a temporary additional director, he having signed a 
declaration that he wished, to resign as soon as the testator should be well enough 
to act again himself. At a directors’ meeting held on the same day, Mr. Staples 
was appointed temporary managing director of the company without remunera- 
tion until the testator should by writing under his hand notify the company of 
his recovery from his illness. Under the company’s articles of association, 
these appointments lapsed two months after they were made, Mr. Staples not 
having by that time acquired any qualification share. At a directors’ meeting 
of the company held on June 10, 1937, and attended by the testator and his 
mother, Mr. Leviansky’s share was transferred to the testator, and four of the 
testator’s shares were transferred as to one each to Mrs. Haynes, Miss Gee, Mr. 
Staples and Mrs. Hunter. No consideration was paid for the last four transfers. 
At another directors’ meeting held on the same date and, attended by the tes- 
tator and, his mother, Mr. Staples was appointed, an additional director. As he 
was already the holder of the necessary qualifying share, this appointment was 
effectual. The appointment of Mr. Staples as director did not entitle him to any 
remuneration unless and, until the board so determined. 

Kate Agnes Gee died on Nov. 27, 1937, and the testator on Dec. 2, 1937. The 
situation thus created was a critical one. The testator’s only substantial asset 
(apart from some shares in Taxation Publishing Company, Ltd., valued for 
probate at £1,150 or so) was his holding in the company. _ He stood on the register 
as holding 1,996 shares, but of these 1,000 stood burdened with the covenant 
in favour of the first wife, and 100 were transferable to Mrs. Haynes. On the 
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other hand, he was absolutely entitled under his father’s will to 334 further shares. 
As a result, he was in a position to dispose immediately of no more than 1,230 
shares, though by his will he had affected to dispose of 2,603. He was heavily 
in debt, partly to a number of comparatively small creditors, but mainly to the 
company to which he owed, over £26,000. The company was left with only one 
director, namely, Mr. Staples. The testator’s death left Mrs. Woods and her 
infant children, 7.e., the first four plaintiffs—in a precarious position owing to the 
cesser of the allowance he had been in the habit of making to her, and she was 
already in straits by Dec. 17, 1937. The defendants, except Mr. Staples, were 
also largely dependent on the company’s fortunes. 

In these circumstances, it is not surprising to find the defendants turning to 
Mr. Staples for help. That he enjoyed the testator’s confidence and was con- 
sidered by him to be the right person to carry on the company’s business is clear 
from the facts I have recited. Some at least of the defendants appear to have 
approached Mr. Staples and to have asked him to assume the testator’s position 
in the company, and to draw remuneration at the same rate (viz., £1,500 per 
annum plus £500 expenses). Mr. Staples says (and I believe him) that he de- 
clined this rate of pay as being more than the company could afford, but agreed to 
act and to take what was, on the basis of profits then being earned, a smaller sum. 

Accordingly, on Jan. 6, 1938, there was held a meeting, described. in the 
company’s minute book as an extraordinary general meeting, which was 
attended by all the corporators then on the register of the company, namely, the 
three persons nominated as executors by the testator’s will and Miss Gee, Mr. 
Staples being described as chairman. ‘The minute is in the following terms : 

The chairman reported that in order to facilitate the company’s business, and in 

accordance with the company’s articles of association, it was proposed for the directors 
to pass the under-mentioned resolutions, and these were approved accordingly. 
(1) Under art. 75: That Miss Kate Dorothy Gee and Miss Vera Maud Snelling be and 
are hereby appointed directors of the company in accordance with cl. 75 of the articles 
of association of the company at a remuneration of £150 per annum each. (2) Under 
art. 83 (b): That Mr. Ronald Staples be and is hereby appointed chairman of the 
board and managing director of the company for a period of 5 years at a remuneration 
of £600 per anrum,.and that he be paid a further sum as managing director of 10 per 
cent. of the net profits of the business (before charging income tax) as certified by the 
company’s auditors. 
The minute is subscribed by all the registered corporators, 7.¢., the executors 
and Miss Gee. It will be observed that it purports to approve the passing of the 
specified resolutions by the directors. This accords with arts. 75 and 83 (6) there 
mentioned, which confer powers on the board and not on a general meeting. 
The directors, in fact, passed no such resolutions. This was, however, a meeting 
attended by all the corporators. The resolutions set out are not ultra vires 
the company, and I must take it on the authority of Foster v. Foster (1) that 
they were properly passed, by the company and effectual, even though in the 
absence of Miss Snelling, who did not attend the meeting, there would have been 
no board capable of making the appointment of Mr. Staples as managing director 
and awarding him remuneration. Indeed, it is nat suggested that as between 
the company and, Mr. Staples there is any invalidity ; what is said is that Mr. 
Staples holds the remuneration which he obtained by virtue of this resolution 
as a trustee for the testator’s estate. At the annual general meeting of the 
company held on Nov. 8, 1938, and again attended by all the corporators, a 
resolution was passed that the sum of £600 a year voted to Mr. Staples on Jan. 6, 
1938, was divisible as to £450 a year as salary as managing director, and £150 a 
year as director’s fee. 

The testator’s will was proved on Mar. 24, 1939, by all three executors. In 
January, 1941, the 1,000 shares in the company bequeathed by Robert Gee’s will 
were transferred as to 334 to the testator, 333 to Miss Gee and 333 to Mrs. 
Heaton. At the same time the remaining 2,000 shares included in Robert 
Gee’s estate were transferred into the names of all the defendants. This last 
transfer should have been made in favour of Miss Gee and Mrs. Heaton alone. 
At a meeting of directors of the company held on July 21, 1942, it was resolved 
that Mr. Staples’ appointment as chairman of the board and managing director 
be continued, for five years from Jan. 6, 1943, and that his remuneration as 
managing director be at the rate of £1,500 a year, or £600 a year with a certain 
commission, whichever were the greater. This resolution may have been invalid 
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by reason of the absence of an independent quorum, but no complaint of that 
kind is raised here. By virtue of the foregoing resolutions, Mr. Staples has 
received between the testator’s death and Mar. 31, 1947, sums amounting in 
the aggregate to £15,721. Further remuneration has been paid to Mr. Staples 
since that date down to the present time. His co-defendants are satisfied that 
he should retain these sums, and this is not surprising when it is realised that under 
his management the company’s business has earned profits sufficient to permit of 
the payment of yearly dividends at an average rate of about 75 per cent. free of tax. 

[His Lordship then disposed of the first two claims in favour of the defendants 
and continued :] 

There remains the third claim which has caused me not a little anxiety as it 
raises in a complicated form the vexed question of the liability of trustees who 
become salaried officers of companies in which their testator’s estate is largely 
interested. The defendants by amendment sought to rely on a charging clause 
in the testator’s will as a defence, and it is well to deal with this first. In my 
judgment, it affords no defence. It authorises the trustees, instead of acting 
personally, to employ and pay a solicitor or any other person : 

. . to transact any business or do any act of whatsoever nature required to be 
done in the premises including the receipt and payment of money and that any 
trustee of this my will being a solicitor or other person engaged in any profession 
or business may be so employed or act and shall be entitled to charge and be paid 
all professional or other charges for any business or act done by him or her or his or 
her firm in connection with the trust. 


This type of clause has always received a strict interpretation from the courts 
(see, for instance, Re Chapple, Newton v. Chapman (2) and, Clarkson v. Robinson 
(3) ), and I hold that the remuneration complained, of in the present case does not 
come within the words of charge. True it is that it extends to a “‘ person engaged 
in... business,” and that such a person “ shall be entitled to... be paid all... 
charges for any business...done by him.” This, however, only applies to 
remuneration paid out of the trust estate, which this is not. It is a payment 
by the company which, it is said, ought to be added, to the trust estate by reason 
of the position of the recipient. Moreover, I think that this remuneration cannot 
fairly be described as a charge for business done. 

The allegation made against Mr. Staples is that he made use of his position 
of trust under the testator’s will to obtain his remuneration, and it is this which 
needs examination. The cases on the subject are not numerous, nor do I find 
them very helpful. None of them deals with a position where more than one 
trust estate is involved. The principle that a trustee, in the absence of a special 
contract, cannot make a profit out of his trust, nor be paid for his time and 
trouble, is an old one, and is spoken of as established, in Robinson v. Pett (4) 
decided in 1734 (3 P. Wms. 250, 251). It is most clearly stated by Lorp HEr- 
SCHELL ( [1896] A.C. 51) in Bray v. Ford (5) in these words : 

It is an inflexible rule of a court of equity that a person in a fiduciary position .. . 
is not, unless otherwise expressly provided, entitled to make a profit ; he is not allowed 
to put himself in a position where his interest and duty conflict. 


The difficulty of applying this principle arises where the payment is made not 
directly out of the trust estate, but bya third party or body, and, in particular, 
by a limited company. The modern cases begin with Re Francis, Barrett v. 
Fisher (6), from which it appears—though the case is not reported on this point— 
that KeKewicu, J., declined to allow trustees to retain for their own use re- 
muneration received by them from a company in which the testator held sub- 
stantially all the shares. The remuneration was voted at a general meeting, and 
appears to have been procured by the trustees by the exercise of the voting 
powers attached to the trust shares which had become registered, in their names. 
This case was not cited in Re Dover Coalfield Extension, Ltd. (7), which has been 
sometimes thought to be inconsistent with it: see, for instance, UNDERHILL 
on TRUSTS AND TRUSTEES, 9th ed., p. 353. This, however, in my judgment is 
not so. The Dover case (7) appears, when examined, to have been what CozENs- 
Harpy, M.B.., called it ( [1908] 1 Ch. 69), ‘“a very plain case.” The trustees 
there had become directors before they held any trust shares. The trust shares 
were, by their own procurement, registered in their names in order to qualify 
them to continue as directors, but it was not by virtue of the use of these shares 
that they either became entitled or continued to earn their fees. WARRINGTON, 
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J., however, in this case does suggest ( [1907] 2 Ch. 83) that remuneration paid. 
for acting as a director of a company can never be a profit for which a trustee 
needs to account, and it is this expression of opinion which is reflected in the 
headnote and has given rise to a good deal of misconception about the case. 
This view was not necessary to the decision, and may be regarded as mere 
obiter dictum. It is, in my judgment, too wide, if applied to a case where either 
the use of the trust shares brings about the appointment, or there is no indepen- 
dent board of the employing company to strike a proper bargain with the em- 
ployed trustee. Moreover, it leaves out of account the second leg of the principle 
stated by Lorp Herscue zt ( [1896] A.C. 51) in Bray v. Ford (5). The bene- 
ficiaries are entitled to the advantage of the unfettered use by the trustee of his 
judgment as to the government of the company in which they are interested. 
This they do not get if his judgment is clouded by the prospect of the pecuniary 
advantage he may acquire if he makes use of the trust shares to obtain for 
himself a directorship carrying remuneration. Re Lewis, Lewis v. Lewis (8) 
is again an instance where the trustee did not receive the remuneration by virtue 
of the use of his position as a trustee, but by an independent bargain with the 
firm employing him. 

There follow two cases on the other side of the line, first Williams v. Barton (9) 
where one of the trustees, a half commission agent on the Stock Exchange, had 
persuaded his co-trustees to employ his firm to value the trust securities, thus 
increasing his commission from his firm and making a profit directly by the use 
of his position as a trustee. RussELL, J., held him accountable. Last, there 
is the decision of CoHEN, J., in Re Macadam, Dallow v. Codd (10), where the 
cases are reviewed. There certain trustees had a power as such, and by virtue 
of the articles of the company, to appoint two directors of it. By the exercise 
of this power they appointed themselves, and were held liable to account for the 
remuneration they received because they had, acquired it by the direct use of 
their trust powers. COHEN, J., felt (and I respectfully concur) that he ought to 
do nothing to weaken the principle, and he expressed the view ( [1945] 
2 All E.R. 672) that : 


. . . the root of the matter . . . is: Did the trustee acquire the position in respect 
of which he drew the remuneration by virtue of his position as trustee ? 
The judge also held (ibid.) that the liability to account for a profit could not 
“be confined, to cases where the profit is derived directly from the trust estate.” 

I conclude from this review that a trustee who either uses a power vested in 
him as such to obtain a benefit, as in Re Macadam (10), or who (as in Barton’s 
case (9) ) procures his co-trustees to give him, or those associated with him, 
remunerative employment, must account for the benefit obtained. Further, 
it appears to me that a trustee who has the power, by the use of trust votes, to 
control his own appointment to a remunerative position, and refrains from 
using them with the result that he is elected to the position of profit, would 
also be accountable. On the other hand, it appears not to be the law that every 
man who becomes a trustee, holding, as such, shares in a limited company, is 
made ipso facto accountable for remuneration received from that company 
independently of any use by him of the trust holding, whether by voting or 
refraining from so doing. For instance, A, who holds the majority of the shares 
in a limited company, becomes the trustee of the estate of B, a holder of a 
minority interest. This cannot, I think, disentitle A to use his own shares to 
procure his appointment as an officer of the company, nor compel him to dis- 
gorge the remuneration he so receives, for he cannot be disentitled to the use of 
his own voting powers, nor could the use of the trust votes in a contrary sense 
prevent the majority prevailing. Many other instances could be given of a 
similar kind. Of these, Re Dover Coalfield Extension, Ltd. (7) is really one. 
There the trustees did not earn their fees by virtue of the trust shares, though 
no’doubt, the holding of those shares was a qualification necessary for the 
continued earning of the fees. In so far as WARRINGTON, J., goes further than 
this, as he seems to do by suggesting ( [1907] 2 Ch. 83) that remuneration paid 
by a company could not be a “ profit,” it being a mere wage equivalent in value 
to the work done for it, I feel he goes too far. Certainly this view was not taken 
in Re Macadam (10). It would gravely encroach on the principle which CoHEN 
J. {[1945] 2 All E.R. 672), and Russext, J. ( [1927] 2 Ch. 11) in Williams v. 
Barton (9), felt to be so important. 
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I turn now to an examination of the facts in this case to see what (if any) 
use was made of the trust shares in the appointment of Mr. Staples. In my 
judgment, when the facts are examined, no such use was made. After the death 
of the testator, only four persons remained on the register of this company, and 
they alone could attend meetings of it. As I have said, before, the meeting of 
Jan. 6, 1938, was attended by all the corporators. Each of them held one share, 
and, as the resolutions were passed unanimously, they must be supposed to have 
voted in favour by the use of that share. If the corporators, as I think, held 
their shares beneficially, they were entitled to vote as they chose. If, on the 
other hand, they were nominees of the testator, there were still three of them 
whose votes outweighed the vote of Mr. Staples if it was his duty to vote against 
his own interest. In neither event did the trust shares come into the picture at 
all. If this be too narrow a view to take, and it is right for this purpose to look 
behind the register at the beneficial interests in the shares in the company, then 
it will be seen that the majority interest belonged to the estate of Robert Gee, 
and that the persons entitled to have his shares registered in their names, namely, 
Miss Gee and Mrs. Heaton, were in favour of the appointment and the payment 
of the stipulated remuneration. If, then, the shares in which the testator’s 
estate was interested had all been used against the resolutions, they would still 
have been carried, and, therefore, the appointment was not procured, by the use 
of the trust interest vested in the defendant executors, or any of them, by the 
will of the testator, in which alone the plaintiffs are interested. On the evidence 
tendered to me, I think it is clear that the persons present at this meeting had no 
notion that they were using trust votes, or that trust votes controlled the com- 
pany. They merely met as the four corporators to decide the company’s future 
and were entitled to come to the conclusion at which they arrived. It is to be 
observed that no suggestion is contained in the pleadings, nor was any serious 
attempt made at the trial, to show that the remuneration was excessive or that 
the executors acted in bad faith. This disposes of the first five years’ period. 
For the second period the remuneration rests on a resolution of the board, and, 
though the resolution was irregular, it could, and would on the evidence before 
me, have been ratified (if questioned) at a general meeting by votes which overbore 
the voting power of the testator’s estate, namely, the votes of Robert Gee’s 
beneficiaries, and, therefore, there was no possibility that the trust votes either 
were or could have been used to decide the question. In my judgment, there- 
fore, this claim also fails. : 

I ought, perhaps, to add that the defendant executors sought to rely on the 
Trustee Act, 1925, s. 61. In the upshot this point does not arise, but, if I had 
held that either of the alleged breaches of trust had been committed, I should 
not have felt able to absolve the executors under this section. No doubt, they 
behaved honestly, but, having chosen to act without the directions of the court, al- 
ways available to them, they would not, in my judgment, have satisfied the second 
condition, that of acting reasonably, and, therefore, they ought not to be excused. 

In the result, I make the common order for administration of the estate, and 
as the action was, until the hearing, an action raising allegations of breach of 
trust which I have found to be unfounded, and, as, moreover, I find no mis- 
conduct on the part of the executors as such, I order the plaintiffs to pay the 
defendants’ costs to date. Mrs. Haynes was separately represented, and I have 
felt much doubt whether separate costs ought to be awarded her. I have come 
to the conclusion, however, that she was entitled to sever, having regard, to the 
claim made against Mr. Staples alone. This would have entitled Mrs. Haynes 
and Mrs. Hunter to be represented separately from him, and, in my judgment, 
the fact that only one of them has chosen so to do does not disentitle her from 
doing so. The last two defendants might also have been separately represented, 
and were not, and to that extent the plaintiffs are relieved. I, therefore, oe 
the plaintiffs to pay Mrs. Haynes her costs. Costs will include costs comet , 
I order proceedings to be stayed, against the last two defendants. I make the 
common decree for administration, and I adjourn further consideration. 

Judgment accordingly. Plaintiffs to pay defendants’ costs. 
ici : he plaintiffs) ; Skan & Skan (for the defendants 
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Mrs. Haynes). (Reported by R. D. H. Ospornn, Esg., Barrister-at-Law.] 
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TENNANT PLAYS, LTD. v. INLAND REVENUE 
COMMISSIONERS. 


[Court or AppraL (Tucker, Somervell and Cohen, L.JJ.), March 4, 5, 


1948.] 


Income Tax—Exemption—Charity—Trade carried on by charity—Company 


‘‘ established for charitable purposes only ’—Objects—Statement im memor- 
andum—Relevance of motives of formation and subsequent acts—Main and 
subsidiary objects—Finance Act, 1921 (c. 32), s. 30 (1) (c), (as substituted 
by Finance Act, 1927 (c. 10), s. 24), (3). 

The Finance Act, 1921, s. 30 (1) (as substituted by the Finance Act, 
1927, s. 24), provides: “‘ Exemption shall be granted . . . (¢) from income 
tax under sched. D in respect of the profits of a trade carried on by any 
charity, if the profits are applied solely to the purposes of the charity and 

. . the trade is exercised in the course of the actual carrying out of a 
primary purpose of the charity ...” By-s. 30 (3): “In this section the 
expression ‘charity’ means any body of persons or trust established for 
charitable purposes only.” 

A company was incorporated as a company limited by guarantee and 
as non-profit making. It became an associate of the Council for the 
Encouragement of Music and the Arts (later known as the Arts Council 
of Great Britain), a body formed “for charitable purposes only,” and 
conducted all its operations in accordance with that body’s conditions, 
but its functions were not limited by its memorandum of association to 
those approved by C.E.M.A., nor was it thereby prevented from functioning 
if its connection with C.E.M.A. were severed. The memorandum defined 
its objects, inter alia, as: “‘ (A) to formulate and prepare schemes for and 
establish and take all necessary steps for the promotion, maintenance, 
improvement and advancement of education and of educational plays 
and, arts of all kinds and the arts of drama, dance, singing and music, and 
also any other forms of art in any way allied to the said arts or any of them. 
(B) to present, promote, organise, provide, manage, conduct such plays, 
dramas, comedies, operas, operettas, burlesques, promenade and other 
concerts, musical and other pieces, ballads, shows, educational and other 
entertainments, exhibitions, dances, competitions, amusements, recreations 
and compositions of all kinds whether educational, partly educational, or 
scientific, or partly scientific, or otherwise, for philanthropic or charitable 
purposes, and whether on any premises of the company or elsewhere. 
(C) to purchase, acquire and obtain interests in the copyright of, or the 
rights to perform or show any opera, play, comedy, drama, stage piece 
or musical composition which can be used or adapted in any way for any 
educational or allied play ; enter into agreements, if desirable, with authors, 
dancers, actors or others in connection with all or any of the objects of the 
company and to produce, distribute, rent, or otherwise deal in cinemato- 
graphic films. (D) as ancillary to the foregoing objects of the company 
and with a view to finding income and funds for the purposes of the company 
to carry on business as theatre, music hall, concert hall, dance hall, ball- 
room, public hall, cinema and picture house proprietors and managers.” 
The company contended that it was “‘ established for charitable purposes 
only,” and was, therefore, entitled to exemption under s. 30 (1) (c) (as 
substituted). 

HELD : (i) the company’s connection with the C.E.M.A. a body formed 
for charitable purposes only, was irrelevant, since the company was regis- 
tered with a memorandum of association, which set out the objects of the 
company and neither the documents preliminary to incorporation nor 
the action of the directors after formation could properly be received in 
evidence to determine what the objects of the company were. 

Bowman v. Secular Society, Ltd., ( [1917] A.C. 406; 117 L.T. 161), applied. 

(ii) while the objects contained in cl. (A) of the memorandum might 
be charitable only, on the proper construction of the memorandum, cl. (B) 
and, the yee part of cl. (C) specified independent main objects of the 
company, and, since those objects were not charitable, the company was 


‘not established for charitable purposes only. 
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Observations of Lorp Tomuin in Keren Kayemeth le Jisroel, Ltd., v. Inland 
Revenue Comrs. ( [1932] A.C. 650, 658; 147 L.T. 161, 164) applied. 

{As To CHaRITasLE Purposes, see HALSBURY, Hailsham Edn., Vol. 4, pp. 
111-127, paras. 147-168 ; and ror Caszs, see DIGEST, Vol. 8, pp. 241-265, Nos. 1-272.] 
Cases referred to : 

(1) Keren Kayemeth le Jisroel, Lid. v. Inland Revenue Comrs., [1932] A.C. 650; 

101 L.J.K.B. 459; 147 L.T. 161; 17 Tax Cas. 27; Digest Supp. 
(2) Bowman v. Secular Society, Ltd., [1917] A.C. 406; 86 L.J.Ch. 568; 117 L.T. 
161; 8 Digest 265, 270. 


(3) Inland Revenue Comrs. v. Yorkshire Agricultural Society, [1928] 1 K.B. 611; 
97 L.J.K.B. 100; 138 L.T. 192; 13 Tax Cas. 58; Digest Supp. 

(4) Peterborough Royal Foxhound Show, Society v. Inland Revenue Comre., [1936] 
1 All E.R. 813; [1936] 2 K.B. 497; 105 L.J.K.B. 427; 155 L.T. 134; 20 
Tax Cas. 249; Digest Supp. 

(5) National Anti-Vivisection Society v. Inland Revenue Comrs., [1947] 2 All E.R. 
217; [1948] A.C. 31; [1947] L.J.R. 1112; 177 L.T. 226. 

(6) Inland Revenue Comrs. v. Falkirk Temperance Cafe Trust, 1927 S.C. 261; 11 
Tax Cas. 353; Digest Supp. 

(7) Re Hood, Public Trustee v. Hood, [1931] 1 Ch. 240; 100 L.J.Ch. 115: 143 L.T. 
691; Digest Supp. 

APPEAL by the company from an order of MacNaGHTEN, J., made on July 28, 
1947, affirming a decision of the Special Commissioners of Income Tax, who 
rejected a claim for exemption from income tax under sched. D. 

The claim was made under the Finance Act, 1921, s. 30 (1) (c) (as substituted 
by the Finance Act, 1927, s. 24) on the ground that the company was a ‘‘ body 

. established for charitable purposes only ”’ and its trade was “‘ exercised 
in the course of the actual carrying out of a primary purpose of the charity.” 
The Special Commissioners held that the objects set out in para. (A) of the 
ohjects clause in the company’s memorandum were charitable, but that para. 
(B), which was in no way limited by para. (A), was in terms so wide that the 
company had objects which were not strictly charitable. MaAcnaGuTen, J., 
affirmed, their decision on somewhat different grounds and the Court of Appeal 
now dismissed the company’s appeal on grounds similar to those on which 
the Special Commissioners had based their decision. The facts appear in 
the judgment of Conen, L.J. 

Upjohn, K.C., Scrimgeour, K.C., and William Lindsay for the company. 

The Solicitor-General (Sir Frank Soskice, K.C.), J. H. Stamp and R. P. Hills 
for the Crown. 

TUCKER, L.J. : I will ask Conen, L.J., to give the first judgment in this 
case. 

COHEN, L.J.: Section 30 of the-Finance Act, 1921, in its amended form, 
so far as material to the point we have to decide, is in the following terms : 

(1) Exemption shall be granted . . . (c) from income tax under sched. D in respect 
of the profits of a trade carried on by any charity, if the profits are applied solely to 
the purposes of the charity and .. . (i) the trade is exercised in the course of the 
actual carrying out of a primary purpose of the charity . . . 

Section 30 (3) provides: , 

In this section the expression ‘charity’ means any body of persons or trust 
established for charitable purposes only. 

The question in this case is whether the appellant company, having regard 
to its objects, is ‘‘ established for charitable purposes only.” i 

The company was incorporated, on July 6, 1942, as a company limited by 
guarantee and as a non-profit making company. The promoters of the company 
were H. M. Tennant, Ltd., and the Case contains information as to their motives 
in forming it. I agree with the commissioners that, to quote LAWRENCE, L.J., 
in Keren Kayemeth Le Jisroel, Ltd. v. Inland Revenue Comrs. ( 1) (17 Tax Cas. 
43), the court “‘is not concerned with the motives or ultimate aims of the 
founders . . . but is solely concerned with the meaning and effect of the language 
employed, in the memorandum.” Suffice it to say that the company was formed 
after consultation with the Council for the Encouragement of Music and the 
Arts, shortly known as C.E.M.A. and now known as the Arts Council of Great 
Britain. It became an associate of C.E.M.A. in accordance with that body’s 
conditions of association and has, in fact, conducted all its operations in accord- 
ance with conditions prescribed by C.E.M.A., but there is nothing in its memor- 


A 
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andum of association limiting its functions to functions approved, by oe ae 
or preventing it from continuing to function if its connection with C.E. ct 
is severed. It follows, therefore, that the fact that C.E.M.A. was, and the 
Arts Council of Great Britain is, a body formed for “ charitable purposes 
only,” or that only non-profit making companies and bodies functioning under 
charitable trusts are eligible to “el seunaes members of C.E.M.A., has no 
vance to the point we have to decide. 
vn this res I would refer to certain observations made by LoRD 
BUCKMASTER in Bowman v. Secular Society, Ltd. (2). In that case their Lord- 
ships were considering whether, having regard to its objects, the Secular Society 
was either criminal or illegal, and to reach a decision on that point it was necessary 
to decide what its main object was. In that connection LorD BucKMASTER 


said ( [1917] A.C. 468) : 
Neither the documents preliminary to the incorporation of a company registered 
with a memorandum of association, nor the action of directors after a company has 
been formed, can properly be received in evidence for the purpose of determining 
what the objects of the company may be. ; 
Therefore, I turn to the memorandum of association on which the question 
before us has to be decided. Clause 3 of the memorandum defines its objects : 


The objects for which the company is established are: (A) to formulate and prepare 
schemes for and establish and take all necessary steps for the promotion, maintenance, 
improvement and advancement of education and of educational plays and arts of 
all kinds and the arts of drama, dance, singing and music, and also any other forms 
of art in any way allied to the said arts or any of them. (B) to present, promote, 
organise, provide, manage, conduct such plays, dramas, comedies, operas, operettas, 
burlesques, promenade and other concerts, musical and other pieces, ballads, shows, 
educational and other entertainments, exhibitions, dances, competitions, amusements, 
recreations and compositions of all kinds, whether educational, partly educational, or 
scientific, or partly scientific, or otherwise, for philanthropic or charitable purposes, 
and whether on any premises of the company or elsewhere. 

I pause there to point out that the word “such ’’ has no grammatical meaning 
in that clause. I shall have to consider later what, if any, its effect is. Then: 

(C) to purchase, acquire and obtain interests in the copyright of, or the right to 

perform or show any opera, play, comedy, drama, stage piece or musical composition 
which can be used or adapted in any way for any educational or allied play ; enter 
into agreements, if desirable, with authors, dancers, actors or others in connection ~ 
with all or any of the objects of the company and to produce, distribute, rent, or 
otherwise deal in cinematographic films. (D) as ancillary to the foregoing objects 
of the company and with a view to finding income and funds for the purposes of the 
company to carry on business as theatre, music hall, concert hall, dance hall, ballroom, 
public hall, cinema and picture house proprietors and managers. 
Then follow a number of other objects and powers which are intended to facilitate 
the carrying out of the objects already mentioned. I must read two of those 
clauses in full as they were relied on to some extent in the course of the arguments 
before us, and by the commissioners in their finding : 

(O) to establish and support or to aid in the establishment and support of any 
schools and any educational, scientific, literary, religious or charitable institution, 
whether such societies be connected with any of the objects of the company or not, 
and any club or other establishment calculated to advance the interests of the 
company, and to make any donation whether charitable or otherwise either in cash 
or assets which the company may deem expedient. (S) to do all such other things as 
are incidental or conducive to the attainment of the above objects or any of them. 

‘The company’s work was, as I have said, carried out entirely in connection 
with C.E.M.A. An account of its work is contained in the annual report of 
the Arts Council for the year 1945 which says that it produced a number of 
a fine revivals of plays of a definite educational value.” It applied for and 
obtained exemption from entertainment tax under the Finance (New Duties), 
Act, 1916, s. 1 (5), which exempts from entertainment duty : 

- +» payments for admission to any entertainment where the commission 
satisfied—(a) that the whole of the takings thereof are devoted to plutei 
charitable purposes without any charge on the takings for any expenses of the 
Sniertsiament OF «+ (@) ches the entertainment is provided for partly educational 
or partly scientific purposes &@ society, institution, o mmi 
or established for eae a : ie Mea gh. consaiag 


I do not think we can get any assistance trom the fact that that relief was granted, 
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—_ s hae Apry A ela oe para. (d) it could be granted notwithstanding that 
S hhedaa euffict y giving the entertainment were not wholly charitable 
i nak = a the entertainment is provided partly for educational 
2 a Darany. the body producing it is, as this company was, a non-profit 

Evidence was given of the natur i 
It led to the commissioners tides Gate ie oy foster 
dramatic art subject to the guidance of C.E.M.A. and the Arts Coahell Shi, 
as I think appears from the words of the section, that is not conclusive because 
it is necessary to show that the company was “established for charitable 
purposes only.” The commissioners came to the conclusion, after considera 
tion of the documents and the evidence, that they could not, in face of ‘thie 
objects stated in the memorandum, regard the company as confined to the 
pursuit of charitable purposes either by way of education or of benefit to the 
community. Their conclusions can be summarised as follows. They find 
that para. (A) of the memorandum was clearly charitable. Indeed, it appears 
from the judgment of MAcNnaGHTEN, J., that before the commissioners there 
had been really no dispute that that object was a charitable object though 
before the judge and before us the Sonicrror-GENERAL was not prepared to 
make that admission. We do not find it necessary to reach a conclusion on the 
point, and, indeed, did not call on him to argue it, because we think that, even 
if that matter were decided in favour of the company, the result would not be 
affected. The commissioners analyse the aspects of the work comprised 
in para. (A) and point out that it was partly educational and partly to enable 

aking persons to enjoy high class drama. They say in the Case that, in 
their opinion: ‘‘ The provision of that experience must fall within the fourth 
case of charitable purposes as being beneficial to the community.” Turning 
to para. (B), they hold that the terms of that paragraph were so wide that 
read with para. (D), it necessarily showed that the company had wide objects 
which were not strictly charitable. They rejected the argument that para. 
(B) must be regarded as overridden or limited by para. (A). Their conclusion 
was really based on that finding, though they did say that they thought the 
provisions of cll. 3 (O) and 3 (S) of the memorandum ‘‘ which might in them- 
selves be of little weight, are, when read in connection with the wide objects 
above referred to, a further impediment to the company’s ciaim.”’ 

MacNaAGHTEN, J., affirmed their judgment on a somewhat different ground. 
After referring to the dispute that had arisen under cl. 3 (A), he says : 

It is, however, unnecessary to decide that question or to read cll. 3 (B) and 3 (C); 

which follow on the objects set out in cl. 3 (A), because in this court it was admitted 
by counsel for the company that the objects set forth in cl. 3 (D) cannot be considered 
to be charitable purposes. 
I think it is clear from the rest of his judgment—certainly it was clear before 
us—that counsel never admitted that, reading the articles as a whole, the objects 
to be found in cl. 3 (D) did not constitute a charitable purpose. All that they 
admitted was that, if the concluding portion of that article had stood without 
the introductory words, it would have disclosed a non-charitable purpose. 
They submitted in the court below, as they did here, that, having regard to the 
fact that the power ‘“‘ to carry on business as theatre, music hall, concert hall, 
dance hall, ballroom, public hall, cinema and picture house proprietors and 
managers,’’ was only to be undertaken “‘as ancillary to the foregoing objects 
of the company and with a view of finding income and funds for the purposes 
of the company,” that power was subsidiary to, and to be used. in support of, 
the earlier clauses, and, in particular, cl. 3 (A), and was, therefore, no bar to 
their succeeding in their appeal. MaAcNAGHTEN, J., however, rejected that 
argument, giving his reasons in these words : 

It was suggested that cl. 3 (D) of the memorandum might be excused on the ground 
that it begins with the word “ ancillary ”_that it was only a humble handmaid 
subordinate to cl. 3 (A) and only a small handmaid, and, therefore, the court could 
overlook it. I do not think I can take that view. The founders of the company chose 
to include these seemingly ridiculous objects among the objects for which it was 
established, and, the company having chosen to insert those objects in the memorandum, 
the court must accept it that those are, indeed, some of the objects of the company. 
He, therefore, affirmed the decision of the commissioners, and from that decision 


the company has appealed to us. 


510 [Mar. 27, 1948] ALL ENGLAND LAW REPORTS (Vol. 1 


Counsel for the company attacked the judgment of MACNAGHTEN, oe Ge 
saying that he had not given due weight to the introductory words of the 
memorandum. He said that it was clear that the mere fact that, in carrying 
out a charitable object, some non-charitable activities might be bass saben 
did not deprive the company or the body of its charitable character. He relie 
on the decision of this court in Inland Revenue Comrs. v. Yorkshire Agricultura 
Society (3). I do not think I need refer to the facts of that case, but the _—. 
on which reliance was particularly placed is to be found in the judgment o 
LAWRENCE, L.J., where he said (13 Tax Cas. 81) : if. 

It is a common thing for a charitable institution to offer all kinds of privileges and 

benefits which are in no sense charitable in order to obtain funds for the purpose of 
carrying out its objects. As an instance I might mention the giving of dinners, dances 
and theatrical entertainments, all of which entail an expenditure of money on non- 
charitable objects incurred for the purpose of obtaining funds to. be applied for the 
charitable objects of the institution. Many charitable institutions, in return for — 
subscriptions or donations, offer special benefits to the persons who become their 
members. None of the operations of this kind results in making the purposes of the 
institution non-charitable. 
I cannot help feeling that there is some force in the view expressed, by Mac- 
NAGHTEN, J., that, where powers so wide are included in a memorandum, and 
it is not made clear that they can only be exercised temporarily, it is impossible 
to hold that they are merely an ancillary consequence of the company’s activities 
such as was referred to by LAwRENCE, L.J., in the passage I have read. I 
do not think, however, that it is necessary to reach a conclusion on this point 
since I am satisfied that the commissioners were right in the conclusion which 
they reached and in the main reasons they gave for that conclusion. 

Counsel for the company attacked their opinion on the following lines. He 
said, first, that the question whether a company is established for “ charitable 
purposes only ”’ depends on what its main or dominant purpose is. He relied, 
in support of that statement, on a passage in the judgment of LAWRENCE, 
J., in Peterborough Royal Foxhound Show Society v. Inland Revenue Comrs. (4), 
where he said: ‘‘ The question then, in my opinion, is whether the society’s 
main or dominant purpose is charitable.” Counsel further relied on some 
passages in the speech of Lorp Normanp in National Anti-Vivisection Society 
v. Inland Revenue Comrs. (5) where the noble Lord said ( [1947] 2 Ali E.R. 240) : 


In Bowman v. Secular Society (2) Lonp PARKER said: ‘*. . . a trust for the attain- 
ment of political objects has always been held invalid, not because it is illegal . . . 
but because the court has no means of judging whether a proposed change in the 
law will or will not be for the public benefit.” That was said in a case in which the 
society was advocating a very important change in the relations of the State and 
the community towards religion. I respectfully agree with the comment of Lorp 
GREENE, M.R. ([1946] 1 All E.R. 214) that Lorp ParxeEr’s words do not apply when 
the legislation is merely ancillary to the attainment of what is ex hypothesi a good 
charitable object. For the charitable purpose, being dominant, would prevail as it 
did in Inland Revenue Comrs. v. Falkirk Temperance Cafe Trust (6) and in Public 
Trustee v. Hood (7), where it was. held that, the main object of the gift being 
charitable, the gift was none the less valid because the testator had pointed out one 
of the means by which, in his opinion, the main object could best be attained and 
which in itself might not have been charitable if it had stood alone. 


I think the principle that one must look only at the main or dominant purpose 
of the company must be taken with a little reserve. I feel some doubt whether 
a company can be said to be established ‘‘ for charitable purposes only ” if it 
carried on a substantial non-charitable purpose, for instance, to take the case 
suggested by SomERveLL, L.J., during the argument, if it took power per- 
manently to run @ public house in order to produce funds for its charitable 
purpose. In this connection, I would refer to certain observations which were 
made both in this court and in the House of Lords in Keren Kayerneth Le Jisroel, 
Lid. v. Inland Revenue Comrs. (1). LAaAwREnog, L.J., said (17 Tax Cas. 40): 


The instrument with which this case is concerned consists of the memorandum of 
association of the company and it is essential to bear in mind that in order to obtain 
exemption from income tax under the section it is not enough that the purposes 
described in the memorandum should include charitable purposes, the memorandum 
must be confined to those purposes so that any application by the company of its 
funds to non-charitable purposes would be ultra vires... The extensive powers 
conferred on the company by sub-cll. (2) to (22) (to some of which I have referred 
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in order to indicate their character), although purporting to be secondary to the obj 
mentioned in sub-cl. (1), are nevertheless atienis for har the sen A. Bes de 
The company can exercise any or all of these powers whenever in its opinion such an 
exercise would be conducive to the attainment of the so-called primary object which, 
from a practical point of view, means that it can exercise them whenever it is minded 
to do so, and whether such exercise is in fact conducive to the attainment of that 
object or not, as neither the court nor any one else can control the company’s opinion, 
or otherwise interfere with the manner in which it chooses to carry out its objects. 
It would be difficult in any case to determine whether any particular enterprise 
undertaken by the company under its wide powers was or was not in fact conducive 
to the attainment of the primary object, but when the question of whether it is or 
is not so conducive is left to the decision of the company itself, I cannot avoid the 
conclusion that the objects mentioned in sub-cll. (2) to (22) can be carried out by 
the company just as freely as the object mentioned in sub-cl. (1) and that there is no 
substantial difference in degree between them. 


In the House of Lords Lorp THANKERTON expressed agreement with LAWRENCE, 
L.J.’s judgment and gave his own reasons shortly, but Lorp Tomuin gave a 
full opinion, and, as it is on certain observations in his opinion that counsel 
for the company relied, I must read a passage from it where he says (ibid., 55) : 

There are a great number of objects in this memorandum. They are all expressed 
to be ancillary to the main object, and I well appreciate the argument which says 
that if you once find the main object is charitable you cannot destroy the charitable 
character of the main object because the ancillary powers, which are incidental to it, 
are, some of them, in themselves, not charitable. That argument may indeed be well- 
founded, but, when the question is whether the primary object is itself charitable, 
it is legitimate, in reaching a conclusion upon that head, to consider the effect of the 
incidental powers, and it may well be that the incidental powers are such as to indicate 
or give some indication that the primary object is not itself charitable. 


I am prepared to accept, for the purpose of this case, the rather narrower way 
in which Lorp TomLin cites the principle as being more correct than the wider 
phraseology of LAwREncz, L.J., but, even so, I think we arrive at the same 
conclusion. 

How are we to ascertain what is the main purpose of the company ? Counsel 
for the company said (and I think rightly) that we can find some guidance 
from cases that have been decided in the winding-up court when it has been 
sought to wind-up a company when its substratum has gone. I do not think 
I need refer to the cases themselves, since the principle is well stated int Pat- 
MER’S COMPANIES PRECEDENTS, 15th ed., pt. I, p. 436. I am reading from 
the 14th ed., p. 431, where the learned, author says : 

. where the objects of a company are expressed in a series of paragraphs, the true 
rule of construction is to seek for the paragraph or paragraphs (commonly the first) 
which appear to embody the main or dominant object of the company, and to treat 
all the other paragraphs, however generally expressed, as merely ancillary to this main 
object and as limited and controlled thereby. Assuming that there is any such rule 
of construction it is, of course, to be borne in mind that, like every other rule of 
construction it may be excluded or modified by the contents of the document to be 
construed, for every rule of construction contains by implication the saving clause 
“ unless a contrary intention appears by the document.” ; 


He then refers to the rather unfortunate habit which has grown up of making 
each object an independent object, and says that where there is such a clause 
all must be regarded as independent objects. I think that that sufficiently 
states the principle to be applied, and it is clear that it is not necessarily to be 
assumed that the first paragraph, by itself, expresses the main object. Indeed, 
I think in one case to which counsel for the company referred us the first three 
paragraphs were found by the court to contain the main object. It becomes 
a matter of construction in each case. . 
How did counsel for the company seck to apply that principle here ? He said 
that para. (A) laid down the main purpose of the company. He contended 
that it was expressed in such wide terms that the company would have had 
power to do all the things that were afterwards set out in greater detail, and 
that they had, been merely inserted in order to remove any doubt and prevent 
any question being raised, for instance, by bankers, if money were sought 
to be borrowed for carrying out some of the objects specified, particularly in 
cl. 3 (B). He said there was no reason for drawing a distinction between 
para. (B), to which particular importance was attached, by the commissioners, 
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and any of the other subsequent paragraphs of the clause. He sanerese 
argument by the language of the document itself, and, in particular, ony 
use of the word “such.” When I was reading that clause, I pointed out t a 
grammatically, it did not make sense at all. At first I was inclined to thi 
that there was some force in counsel’s argument that the only way of giving 
it any meaning was by reading it as meaning “ such plays as conduce to the 
object specified in para. (A).” I think that argument would have had great 
force if the paragraph had stopped at the words “‘ amusements, Reneonvene 
and compositions,” but when it goes on to say < of all kinds whether educations. - 
partly educational, or scientific, or partly scientific, or otherwise, or for philan- 
thropic or charitable purposes,” it seems to me impossible to read the word 
“such” in the sense in which counsel for the company asked us to read, it, 
and I think we can only disregard it as having no meaning at all. Once you 
do that, it seems to me necessarily to follow that this is an independent object, 
an object which by its very terms need not be either purely educational or 
for other charitable purposes. 

The matter does not stop there. True it is that in para. (C) some of the 
objects are expressly stated to be subsidiary to other cbjects. Thus, the power 
to “ enter into agreements, if desirable, with authors,.dancers, actors or others . 
is a power to do so “ in connection with all or any of the objects of the company, 
but there is no such limitation on the power “to produce, distribute, rent, or 
otherwise deal in cinematograph films.’ In para. (D), to which I have already 
referred in dealing with the argument based on the judgment of MACNAGETEN, 
J., we find a power “to carry on business as theatre, music hall, etec., pro- 
prietors.” In that connection it seems to me that the introductory words 
on which counsel for the company relied in his effort to dispose of the judgment 
of MacnacutsEn, J., tell against him when he seeks to dispose of the argument 
of the commissioners because the words are: ‘‘as ancillary to the foregoing 
objects of the company and with a view to finding income and funds for the 
purposes of the company.” If I were to seek any intelligible dividing line 
between the main and subsidiary objects, I think I should say that (D) has drawn 
the line and has provided that what has gone before is to be regarded as the 
object and purpose of the company and what follows may, perhaps, be regarded 
as subsidiary. It is true that one of the objects which has gone before is in itself 
in part subsidiary, but, if one can give any meaning to this rather inept specimen 
of draftsmanship, I think the only way in which one can do so is by saying: 
** You have to look at (A), (B) and (C) and there you will find the purposes of 
the company. Paragraph (B) clearly lays down objects which are not charit- 
able.” I think the conclusion reached by the commissioners on these paragraphs 
was right and fully justifies their judgment. 

I do not find it necessary to reinforce this conclusion by reference to cl. 3 
(QO) or cl. 3 (S). Indeed, I think, so far as cl. 3 (S) is concerned, it really throws 
no light on the subject. It is the common type of clause, in its mildest form, 
which is found in every memorandum of association. For these reasons, I 
think the judgment appealed from and the decision of the commissioners were 
right, and this appeal fails. 


SOMERVELL, L.J. : I agree. I will not repeat the statutory provisions 
as I agree completely with the statement of the question which we have to 
decide which has just been given by ConEN, L.J. With the rest of his judgment 
I also agree. 

The main burden of the argument of counsel for the company was that we 
must seek in these clauses a dominant purpose—prima facie in the first and 
early paragraphs—and then construe the words setting out other objects or 
conferring other powers as limited and confined to the carrying out of the primary 
purpose. In support of that argument he quoted a number of authorities 
which have been referred to by ConEN, L.J. It seems to me that, in construing 
the clauses of a memorandum—and, indeed, in construing any document— 
the first thing is to see what they say without having any preconceived notion 
in one’s mind of what one is going to find. No doubt, it may often happen that 
one finds a dominant purpose stated at the outset to which the paragraphs 
which come later must be regarded as subordinate. A good example of that 
was given by Lorp SuMNER in Bowman v. Secular Society (2). The first para- 
graph of the objects of the Secular Society was in the following words : 
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To promote, in such ways as may from time to time be determined, the principle 
that human conduct should be based upon natural knowledge, and not wei matees 
none a nga and that human welfare in this world is the proper end of all thought 

n. 


Object (K) was to publish books generally and without qualification. I agree 
with Lorp SumMnER that that power must be construed as meaning to publish 
books for the purpose of carrying out the principle set in the forefront of the 
society's objects in the paragraph which I have read. He says it would be absurd 
to construe it as giving the society power to publish bibles and prayer books, 
for example, which would be designed to defeat the object which the society 
was established to promote. But whether and to what extent and to which 
provisions that principle of construction applies must depend on the actual 
words which are to be found in the document to be construed. I will assume, 
without deciding, that the powers and objects of the company as set out in 
para. (A), if one stopped there, would be charitable objects, but para. (B), 
as it seems to me, not only introduces new objects, for example, the promotion 
and organisation of amusements and recreations, which in themselves would 
have been outside para. (A), but it also goes on to emphasise that the various 
purposes which are set out include ‘‘ amusements, recreations and compositions 
of all kinds, whether educational, partly educational, or scientific, or partly 
scientific, or otherwise.” I agree with ConEn, L.J., when he says that, in the 
light of those words, it is impossible to regard the word “‘ such” as limiting 
this paragraph to the object which has already been formulated in para. (A). 
It seems to me that the draftsman has expressly chosen words to give the com- 
pany, if it so desires, a general power to organise and promote amusements 
and recreations of any kind, and I agree that that is plainly beyond any charit- 
able purpose. 

When we come to para. (C), which starts by giving powers of purchasing and 
acquiring copyrights and so on, the wording is obscure, but it provides that 
those powers must be exercised “in connection with all or any of the objects 
of the company.” It goes on to confer a right ‘‘ to produce, distribute, rent, 
or otherwise deal in cinematograph films ’’ without any such limitation. There, 
again, I think, that goes far beyond any charitable purpose. I would also 
like to say one word about para. (O), because I think it illustrates that this 
memorandum has been drafted in what may well be a very proper way when 
one is dealing with a trading company and the draftsman wants to throw 
the net as wide as possible and take in any unexpected thing which the company 
may find it desires to do, but which is clearly not the method if it is sought to 
satisfy a court that the company is established “‘ for charitable purposes only.” 
The point in para. (O) is not so much connected with whether any of the objects 
of this company are outside the scope of charity, but with the application of 
what I may call the subsidiary or subordinate method of construction of later 
clauses. It is said that para. (O) was put in merely to deal with the case of the 
company having surplus income with which it desires to make donations to 
societies or institutions of whose objects it approved. If so, it is very curiously 
drafted. It goes far beyond the use of surplus funds for such purposes. It 
gives the-company power to establish a school or “ any educational, scientific, 
literary, religious or charitable institution.” I think that is going a long way 
beyond, the necessary power to make a donation to a suitable institution from 
its surplus funds. I do not desire to add anything to what my brother CoHEN, 
L.J., has said, and what the judge said, with regard to para. (D). 

For these reasons, I agree that the appeal must be dismissed. I agree with 
the decision of the commissioners which, if I may say so, is extremely clearly 
and accurately expressed. Relying, in particular, on the provisions of paras. 
(B) and (C), it seems to me impossible to hold that this company was established 


‘for charitable purposes only.” 
TUCKER, L.J.: I am completely in agreement with the judgments which 


have been delivered, and I have nothing to add thereto. ha 
Appeal dismissed with costs. 


Solicitors : McKenna & Co. (for the company) ; Solicitors of Inland Revenue 


a all [Reported by C. N. Brarrie, Esq., Barrister-at-Law.] 
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ELLIGOTT v. NEBBETT. 
[Kina’s Brencn Drvision (Morris, J.), March 4, 5, 1948.] 


Workmen’s Compensation—Alternative remedies—Recovery of compensation— 
Conditional payments by employer—Right of action agamst third party not 
to be prejudiced—Repayment vf action successful——Payments to be treated as 
compensation if action failed—Workmen’s Compensation Act, 1925 (c. 84), 
8. 30 (1). 

An Srared workman received payments from his employer on the under- 
standing that they were not to prejudice his right of action at common 
law against a third party in respect of his injury, and would be repayable 
by him in the event of his succeeding in such action, but would otherwise 
be treated as payments of workmen’s compensation. _ 

HELD: in accepting the payments on the conditions mentioned the 
workman had not “‘ recovered compensation ” within s. 30 (1) of the Work- 
men’s Compensation Act, 1925, and so was not precluded by that sub- 
section from recovering damages in an action against the third party. 


[As to Damaces Mave IRRECOVERABLE BY ACCEPTANCE OF WoRKMEN’S 
ComPENSATION, see HALSBURY, Vol. 24, pp. 966-7. 

For s. 30 oF THE WorKMEN’s ComPENSATION AcT, 1925, see HALSBURY’S 
STATUTES, Vol. 11, pp. 570-1.] 


Action for damages for negligence. 

The plaintiff, Edward Patrick Elligott, was employed by Radio Transmitting 
Equipment, Ltd., from whose premises the defendant, Jack Nebbett, a haulage 
contractor, undertook the removal of certain refuse. On Mar. 25, 1947, alorry be- 
longing to the defendant entered the yard of the premises to collect rubbish. The 
plaintiff brought a bin containing rubbish to the side of the lorry to be emptied 
therein. His case was that thereafter the bin was handled by the defendant’s 
son, who was acting as the defendant’s servant or agent, that he (the plaintiff) 
stooped to pick up a piece of paper that had fallen to the ground, and that as he 
was rising he was struck on the head by the bin which was descending from the 
lorry, having been emptied. The case for the defendant was that the plaintiff 
was invited by the defendant’s son to assist in putting the bin on the vehicle 
and that for some reason, while he was doing so, he let go, with the result that 
the bin fell on his face. As a result, his forehead was cut and he had since 
suffered from headaches and, dizziness. While the plaintiff was away from 
work he applied for advances from his employers and he received certain pay- 
ments from them. .The facts relating to these payments appear in the judg- 
ment. On them the defendant based a plea in the present action that the 
plaintiff was precluded from claiming ‘damages by s. 30 (1) of the Workmen’s 
Compensation Act, 1925, because he had already recovered workmen’s compen- 
sation from his employers. 


Edgedale, K.C., and Solley for the plaintiff. 
Rk. Marven Everitt for the defendant. 

MORRIS, J., stated the facts as summarised above, held that the defen- 
dant, by his servant, was guilty of negligence, subject to the plea under s. 30 (1) 
of the Workmen’s Compensation Act, 1925, and continued :—After the accident 
the plaintiff was taken to hospital, where he received some stitches. Then he 
went home and was in bed for a time, after which he attended the hospital 
as an out-patient: On Mar. 31 he asked his employers for an advance and 
received the sum of £1. He signed a receipt on a ‘““ wages sub. requisition 
form.’’ He wished to have an advance because he had dependants to support 
and wished to consider his legal position. Later, he asked for further money, 
and he then saw Mrs. Pennock, the secretary to the personnel officer of Radio 
Transmitting Equipment, Ltd., who suggested that he applied for workmen’s 
compensation. The facts, as I find them, are that he told Mrs. Pennock that 
if he accepted those sums, he was doubtful whether any further claim would fies 
possible, and that he asked her whether, if hie accepted the workmen’s compensa- 
tiom payments, it would prevent his making any other claim. Mrs. Pennock 
said that, so far as she knew, it would not. Payments were made to the plaintiff 
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on Apr. 11 of two sums, each of £2 5s. 0d., and a further payment of 12s. 10d. 
was made on Apr. 15. Mrs. Pennock said in evidence that the plaintiff was not 
prepared to accept any sums which would prejudice his rights. She believed 
that he would not be prejudiced if he accepted payments of workmen’s com- 
pensation and she thinks she may have misled him. She said, and I accept 
it, that she told him that, if he succeeded in a common law action, he would 
have to pay back the monies that he was then receiving, but she said that the 
word loan " was not mentioned. Had it been, she would have made a 
note of it, or, presumably, would have made an advance under the system of 
‘“wages sub. requisition.” 

The defendant relies on the provisions of s. 30 of the Workmen’s Compensation 
Act, 1925, the relevant words of which are as follows: 


Where the injury for which compensation is payable under this Act, or any scheme 
certified under this Act, was caused under circumstances creating a legal liability 
in some person other than the employer to pay damages in respect thereof—(1) The 
workman may take proceedings both against that person to recover damages and against 
any person liable to pay compensation under this Act or such scheme for such 
compensation, but shall not be entitled to recover both damages and compensation. 


I have, therefore, to consider whether the plaintiff has recovered compensa- 
tion. Whatever were the precise words used between the plaintiff and Mrs. 
Pennock, it seems to me that it was understood by both of them that the plaintiff 
was saying that he would only accept a payment provided it did not prejudice 
his common law right to sue some one else and that he would return the money 
if the action that he brought proved successful. In those circumstances the 
payment by the employers and the acceptance by the plaintiff of the money 
were entirely conditional. The money was paid and received as sums which, 
in the event of a common law action being brought which failed, would be 
retained by the plaintiff as workmen’s compensation, but which, in the event 
of a common law action being brought which succeeded, would be regarded as 
a loan and would be returned, by the plaintiff to his employers. 

In my judgment, on the evidence of Mrs. Pennock coupled with that of the 
plaintiff, it was made clear between them, not only that the plaintiff was not 
doing anything to prejudice his common law rights, but that the money that 
he was receiving would, in a certain event, be returnable. That is quite different 
from a case in which a man has received workmen’s compensation as such, 
without condition or qualification, and later wishes, for some reason or another, 
to return the money he has paid. This payment was expressly made condition- 
ally and expressly had a qualification attached to its receipt. The nature 
of the payment was not defined for all time at the moment when it was made. 
According to the way in which later events worked out, it would be deemed to be a 
loan or be accepted fully as workmen’s compensation. In my view, the plaintiff 
has not recovered compensation in such circumstances as to make the bar 
imposed by s. 30 (1) of the Workmen’s Compensation Act available to the defen- 
dant in the present action. It, therefore, follows that the plaintiff is entitled 
to succeed. [His Lorpsurp assessed the general damages at £85, making, 
with the special damages, agreed at £15, a total of £100.] 

Judgment for the plaintiff with costs. 

Solicitors: Frank E. Fine & Co. (for the plaintiff); Hewitt, Woollacott & 


Chown (for the defendant). 
[Reported by F. A. Amis, Esq., Barristcr-at-Law.] 
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DYER v. SOUTHERN RAILWAY CO. 


[Krno’s BENcH [DIVISION (Humphreys, J.), February 5, 6, 10, 11, 25, 1948.] 


Railway—Injury to employee working on line—Failure to provide safe working 
system—Duty to provide look-out—Provision of one look-out insufficient— 
Prevention of Accidents Rules, 1902 (S.R. & O., 1902, No. 616), r. 9. : 

The Prevention of Accidents Rules, 1902, r. 9, provides: “ With the 
object of protecting men working singly or in gangs on or near lines of 
railway in use for traffic for the purpose of re-laying or repairing the per- 
manent way of such lines, the railway companies shall . . . in all cases 
where any danger is likely to arise, provide persons or apparatus for the 
purpose of maintaining a good look-out or for giving warning against any — 
train or engine approaching such men so working, and the persons employed 
for such purpose shall be expressly instructed to act for such purpose, and 
shall be provided with all appliances necessary to give effect to such look- 
out.” 

By r. 234 (a) of a railway company’s rules : “‘ When a train is approaching, 
men at work on the permanent way must not remain on any running lines, 
nor between them if the space is less than 8 feet, but must at once move 
clear of all lines unless they can distinctly see that they are in a position 
of safety, and in no danger from another train approaching unobserved.” 

A gang was repairing the down line of a railway track between the entrance 
of a tunnel and, a station, a distance of some 80 yards, in a position which 
was exceptionally dangerous owing to the frequency of trains. A train 
arrived at the station on the up line, and almost immediately restarted 
towards the tunnel. The look-out gave the men proper warning of this, but, 
owing to the noise of that train and of motor traffic passing over a bridge and 
to smoke in the mouth of the tunnel, he failed to observe the approach of a 
down train. In consequence, his warning was late, and, in avoiding the 
train, a member of the gang was fatally injured. The conditions were 
not abnormal for that part of the track, and were such as had existed there 
for years. The ganger (or foreman) had the power in an emergency to 
instruct a second man to act as additional look-out. The look-out, on 
appointment as such, had been instructed that, should he find he had not a 
clear view of approaching traffic, he must at once warn the men to stand 
clear and report the circumstances to the ganger. 

HELD : (i) in the conditions known to exist at the place of the accident, 
the railway company had not provided a safe working system, and was, 
therefore, liable in negligence. 

(ii) the provision of one man stationed outside the tunnel was not 
the effective protection of the men required by r. 9 of the rules of 1992, 
and, the company was liable in respect of its breach. 


[As TO PREVENTION OF ACCIDENTS ON Raitways, see HALSBURY, Hailsham 
Edn., Vol. 27, pp. 281-283, paras. 606. 607; and ror Cases, see DIGEST Supp., 
Railways.] 

Cases referred to :— 

(1) Speed v. Swift (Thomas & Co.), Lid., [1943] 1 All E.R. 539; [1943] 1 K.B. 557; 
112 L.J.K.B. 487; 169 L.T. 67; 87 Sol. Jo. 336, C.A.; 2nd Digest Supp. 

(2) Hutchinson v. London & North Eastern Ry. Co., [1942] 1 All E.R. 330; [1942] 

1 K.B. 481; 111 L.J.K.B. 369; 166 L.T. 228, C.A.; 2nd Digest Supp. 
(3) Caswell v. Powell Duffryn Associated Collieries, [1939] 3 All E.R. 722 ; [1940] A.C, 
_152; 108 L.J.K.B. 779; 161 L.T. 374; 83 Sol. Jo. 976, H.L. ; Digest Supp. 
(4) Vincent v. Southern Ry. Co., {1927} A.C. 480; 96 L.J.K.B. 597; 136 L.T. 513; 
71 Sol. Jo. 34, H.L.; Digest Supp. 


AcTION for damages f i 
ees ges for negligence and breach of statutory duty tried by 

A member of a railway gang who had been working on the permanent 
way injured himself fatally while avoiding a train, of which late warning 
was given by the look-out man owing to conditions prevailing at the 
time. His widow broyght an action under the Fatal Accidents Act, 1846, 
against the railway company on the ground that the safety of the men had 
notibeen sufficiently ensured by means of persons or apparatus to give warning 
of approaching trains and that the company was negligent and in breach of the 
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Prevention of Accidents Rules, 1902, r. 9. Humpureys, J 
in favour of the widow. The facts appear in the a es gave judgment 


Berryman, K.C., and H. Salter Nichols for the plaintiff. 
Edgedale, K.C., and Neil Lawson for the dofetdinnts. 
Cur. adv. vuli 
_ Feb. 25. HUMPHREYS, J., read the following judgment. This was an 
action for damages under the provisions of the Fatal Accidents Act, 1846, brought 
by the widow of John Dyer, 46 years of age, who was killed on Dec. 4, 1946, 
while working as a “lengthman”’ in a gang of five employed in repairing the 
permanent way at Crystal Palace low level station on the Southern Railway. 
Dyer had been so working for 25 years and was in all respects a healthy man. 
The gang, in addition to Dyer, consisted of Cayley, the ganger or foreman, 
@ man with 28 years’ experience on the line; Fuller, the sub-ganger, who had 
worked for the defendants for 46 years ; Gibbs, with 9 years’ experience on the 
line ; and Morris, the look-out man, 62 years old, with 28 years’ service on the 
permanent way, for the last 5 years of which he had been employed as look-out 
man owing to his inability through asthma to do strenuous work. Morris had, 
in fact, been working the whole of those 5 years on this stretch of the line. He 
was highly spoken of by all the witnesses, who knew him as a careful and efficient 
man in that position. He was qualified by examination (which takes the form 
of a catechism) to perform those duties. 

The lay-out at the spot in question is best seen from the plan and photographs 
produced. It is sufficient to say that the men were employed on the down 
line next to platform no. 7.. The gang had started that morning at 7.30 at the 
spot marked “staff crossing,” and had worked their way northward by 3.45 p.m. 
to the spot where platform 7 ceases and becomes a ramp descending to the level 
of the lines. Continuing northward, the down line runs under a bridge and 
then on to the mouth of a tunnel, half-a-mile long, leading to Gipsy Hill station. 
The mouth of the tunnel is roughly about 70 to 80 yards from the end of the 
ramp. 

At the material time the gang was spread out. Cayley was nearest the tunnel, 
Gibbs and Fuller were next to him working opposite the ramp and Dyer was 
farthest from the tunnel opposite the platform which was said to be 3 feet, 
4 inches, high. He had been directed by Cayley to put his jack in the points 
so that Cayley could slew them away from the wall. While he was doing 
that work a down train came through from the tunnel. Morris, the look-out 
man, was stationed opposite the far end of the tunnel signal-box close to the 
exit of the tunnel. He sounded his whistle, the proper signal for the men to 
get off the line, but so late that the men were all put in extreme danger. Cayley 
flattened, himself against the wall of the bridge. Gibbs and Fuller got on to the 
ramp, and the deceased man, either afraid to crowd the ramp, or, perhaps, 
because he was not agile enough to vault on to the platform which was opposite 
to him, started to run down the 4 feet way in front of the train and then threw 
himself on his face. The train, or part of it, passed over him without injuring 
him, but the exertion had ruptured his spleen, from which injury he died. 
It is clear that the immediate cause of the accident was the absence of timely 
warning from Morris of the on-coming down train. All the witnesses on both 
sides gave evidence very well, and I have no hesitation in accepting their 
evidence as to fact. There was, indeed, substantially no dispute as to the 
material facts. Very shortly before 3.52, which may be taken as the time 
when the down train passed the tunnel signal-box, an up train had arrived 
at platform No. 8 and had stopped. It started again almost immediately and 
reached, the mouth of the tunnel at the moment when the down train emerged 
from it. Morris was able to see the up signal for that train, and, as soon as the 
arm dropped, he gave a signal to the men to clear the up line, that is, not to 
attempt to cross the line since they were working on the down line. Cayley, 
apparently, saw or heard the down train at almost the same moment as Morris. 
He had just shouted to the gang: “Mind there is not a down train about, 

when he saw the train, as he said, ““ coming out of the smoke. 

This spot is, in my opinion, a very dangerous place for the men who oe 
to work on the permanent way. All work on the permanent way while the 
service of trains is continuing is dangerous, but this place is, in my view, pest 
tionally so, an opinion shared by the very experienced gentleman in the signa 
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i it that : 
i > department called by the defence, Mr. Obert, who said of it t 

“ft ia the ae of place which may require special careful attention. tig 
evidence satisfied me that the look-out man would not be able to pt in ae 
tunnel more than 25 yards in the best conditions. Throughout the y b ape, 
goods trains pass through the tunnel leaving the mouth of the sip ey i 
steam and smoke, and particularly so in dull damp weather as on the day Zz 
question. The smoke may then hang about the mouth for at least ten pei 
so as to prevent the look-out man from seeing any train until it aia ' e 
tunnel. In fact, on the day in question, a steam train had passed. on the stole 
line at 3.48 p.m. Mr. Pearman, the chief permanent way inspector, ay 
with Morris that he could only tell an approaching down train by sound. 
to sound, I accept the evidence that, at this time, there was very heavy tra ps 
along the road passing over the bridge leading to the Crystal Palace groun 
and that created a great deal of noise, and also that the up train crossing over 
the points just before entering the tunnel would make a clattering noise, in- 
creasing the difficulty in hearing the sound of a down train in the tunnel. Those 
matters lead me to the conclusion that it was not due to any fault on the part 
of Morris that he failed to hear the oncoming train until too late for his whistle 
to be effective. There was nothing very unusual about the conditions of the 
afternoon of Dec. 4, and I was not surprised to learn from the men, including 
both Cayley and Morris, that on many occasions the men had to “ look pretty 
slippy ” to get out of the way. “‘ We have had to make a very smart move 
were the words of Morris. 

T will read a few questions and answers from Cayley’s evidence, when recalled 
on Feb. 11. I put this question to him : 


You have worked at this spot, on this length, for some time ? A.—About two years. 
Q.—Did it sometimes happen that you got a long notice of a train a minute or two 
before the train actually came in? A.—That all depends where we were working 
on the length, my Lord. If Morris could see the signal which is lowered, he will give 
us a blast on the whistle then and shout out there is an up road or down road on. Q.— 
I want to know what in practice did happen. Sometimes you get longer notice than 
at others? A.—Yes, my Lord. @.—It depended on where you were working ? 
A.—Yes, my Lord. Q.—Has it happened on previous occasions that you got very 
short notice, and, although there is no accident, do you have to... A.—vVery often. 
Q@.—You understand what I mean, you have to jump for it. You understand that 
expression? A.—Yes. Q.—And nothing had gone wrong? A.—Nothing, no. 
Q.—You got to safety on this occasion? A.—Yes, my Lord—well, near enough 
safety. I stood by the side of the wall which was about three feet away from the 
rails whereby any passenger could have opened a door and I should have gone. 


On the question of the conditions, I asked this question : 


Have you often had conditions similar to those of that day, that is to say, traffic 
going over the bridge, which made it very noisy, and a damp, dull day and steamers 
coming through at intervals ? A.—Always the same there, my Lord. Q.—That is 
the usual thing? A.—Until they closed the Palace up, of course. [He explained 
that meant that the dump was now closed.] Q.—But at that time it was the regular 
thing in December, 1946, to find this stream of traffic going over the bridge, making 
a noise? A.—Yes. @Q.—So the conditions on this day, as far as you remember, 
were not worse than they had been on other days? A.—Not at all, my Lord, no. 
Evidence was given that on this particular da 


; y between 3 p.m. and 4 p-m., 
five up and seven down trains passed through the station, an average of one 


every five minutes, exclusive of steam goods trains, of which there were eight 
on the down line between 10 a.m. and 5 p.m. 

In those circumstances, the plaintiff brings her action alleging breach of the 
statutory duty imposed on the defendants by r. 9 of the Prevention of Accidents 


Rules, 1902, and negligence at common law, the allegation under that head being 


that the defendants failed to provide and maintain a safe system of working. 
It is necessary, I think, to bear in mind that what is a safe system can only 


be determined in the light of the actual situation on the spot at the relevant 
time : per LORD GREENE, M.R., in Speed v. Swift (1). It seems to me that the 
plaintiff has made out a very formidable case against the defendants on the 
common law count. The duty on the part of the employer to take all reason- 
able precaution for the safety of the men working on the permanent way is 
ngt, and cannot be, denied. The necessity for maintaining a good look-out 
for oncoming trains which may endanger the men so working is recognised. 
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A look-out man is employed for that purpose, but the conditions are such that 
for a great part of the working day the look-out man is wholly unable to look- 
out. His eyes are virtually useless and he has to trust to his ears. Again, 
the conditions at this spot are such that hearing is rendered most difficult. 
The muffling of the sounds caused by smoke and the noise going on overhead 
tend to diminish the usefulness of his ears. The place is, therefore, an unusually 
dangerous one, yet no extra precaution of any kind was taken. Itis not for me 
to decide what form those extra precautions should take, but I am satisfied 
that the system in use on Dec. 4, 1946, exposed the men to unnecessary risks 
and that a safer system could be employed. A good deal of evidence was 
given on the subject. . 
By r. 234 (f) of the defendant company’s rules : 


In tunnels and certain other places where the approach of trains cannot be observed 
or heard in time for the men to get out of the way the ganger or man in charge must 
appoint one or more look-out man to give the necessary warning. 


There is no doubt that the ganger is the person to select the men to be employed 
as look-outs, and, in an emergency or on a sudden change of conditions, he 
has the power to take off a second man from the work he is doing and post him 
as an additional look-out, but, in my opinion, that does not absolve the defen- 
dants from the duty of instituting a system of look-outs which is safe in condi- 
tions to be expected at the particular time and place. In my view, the duty 
of the employer does not end, though it may begin, with the appointment of 
suitable persons as foremen. If, however, contrary to my belief, there is, in 
truth, no way of safeguarding the lives of men so working, then, in my view, 
the duty of the defendants is to treat this short stretch of line for about 100 
yards southwards from the mouth of the tunnel in the same way as the per- 
manent way inside the tunnel is now treated, that is, only to be repaired when 
the trains are not running. Mr. Obert expressed the view that the look-out 
man ought to be able to see or hear a train coming. If, in fact, he could not do 
one or the other, the witness agreed that ‘‘ some other arrangement would 
have to be made.” With that view I agree, and I hold that the absence of 
“ other arrangements ” rendered the system of working unsafe in that it exposed 
men to unnecessary risk. 
gk defendants, a their defence, in addition to the usual denials, pleaded, 
(a) contributory negligence by Dyer and (b) that the death of Dyer was caused 
by the causal negligence of Cayley, the ganger, and/or Morris, the look-out 
man. As to (a), counsel for the defendants abandoned that point and rightly 
so. I regret that it was ever pleaded. As to Cayley, the defendants relied, 
on r. 234 (a) of their domestic rules—rules, be it observed, tending, if not designed, 
to shift as much responsibility as possible from the defendants on to the shoulders 
of the men. They have been described by Gopparp, L.J., in Hutchinson v. 
London and North Eastern Ry. Co. (2) as counsels of perfection. The rule in 
question provides : é f a - 
in i ing, men at work on the permanent way must not rema 
peseessot ai aN omens them if the space is less than 8 feet, but must at 
once move clear of all lines unless they can distinctly see that they are in a position 
of safety, and in no danger from another train approaching them unobserved. 
In this case, it was argued for the defendants that Cayley should have ordered 
all men off the down line as soon as the up train was seen to be approaching. 
That may be the view of the hierarchy of the Southern Railway, but it was not 
the view of the working staff, nor was it agreed with by the chief permanent 
way inspector, Mr. Pearman, who plainly considered there was no danger until 
the up train started to move out. Cayley said that, if the defendants’ view 
of the rule were to prevail, no work would be done on the line at such a spot 
as the one in question where the traffic was almost continuous, as the ee 
of the men would be fully occupied in moving to and from their place of work. 
d that in 16 years as a ganger the practice had been uniform, viz., 
Hosadde i li d th ot a warning that there 
297 3 cappacabalgpticletiseae i eekly fapuiseewadting that there was a 
i ing, unless the ; 
pay ak Stein eeneade both lines Sov oad the gang shsse ne Bene 5 
the down line. [H1s LorpDSHIP referred, to te peti Se cates agen af Dyer. 
opener ican North pants Ry. Co. (2) involved consideration 
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both of r. 9 of the statutory rules and r. 234 of the railway company’s rules. 
Speaking of the latter, Lorp Greene, M.R., said ( [1942] 1 All E.R. 334): 


It may very well be that a man who knows the rule, and who in fact does not carry 
it out, nevertheless, when all the circumstances are known, cannot be held guilty of 
contributory negligence. 


Gopparp, L.J., quotes (ibid., 337), in the course of his judgment, from Lorp 
Wricut’s opinion given in Caswell v. Powell Duffryn Associated Collieries, 
Ltd. (3) ( [1939] 3 All E.R. 722, 740) and this is part of that quotation : 


Contributory negligence involves two elements, negligence and contributing negli- 
gence. The policy of the statutory protection would be nullified if a workman were 
held debarred from recovering because he was guilty of some carelessness or inatten- 
tion to his own safety, which, though trivial in itself, threw him into the danger con- 
sequent on the breach by his employer of the statutory duty. It is the breach of 
statute, not the act of inadvertence or carelessness, which is then the dominant or 
effective cause of the injury. 


GoppDARD, L.J., continues : 


I ask myself how those words apply to this case. The statute throws upon the 
railway company a duty to provide a look-out to guard against the very accident 
which happened. Why do these accidents happen? It is because the men working 
on the line, through inadvertence, or through, as I think the evidence strongly points 
to in this case, being absorbed in their work, do not hear the approach of a train. It 
is true that they have been told that if a train approaches from one direction they are 
to step off all running lines, unless they can see that there is no danger coming from 
the other direction. In other words, that when a train is travelling on one line, they 
are to look down the other to see if it is free. That is a rule, but it is very much more a 
counsel of perfection. The men may have been absorbed in their work so that they 
did not realise . . . that a train was approaching from that direction. It may be 
. . « they would take a slight risk and not look up, and it is because those things happen 
that Parliament has authorised the making of a rule [such as r. 9], which imposes a 
definite duty on the employer to provide a look-out. 


I think these observations on contributory negligence on the part of a plaintiff 
may be usefully kept in mind in considering the effect to be given to the alleged 
neglect by Cayley and/or Morris to obey the defendants’ rules in this case. 
It is true that in the present case a look-out man was appointed, but that was 
done in circumstances which rendered his look-out quite ineffective. 

As to Morris, his negligence is said to consist in not having complied with r. 7 
of what I have referred to as the catechism. Question 7 reads : 


If, from any cause a look-out man finds that he is no longer in a position where he 
has a clear view of approaching traffic and from which he can also see and warn the 
- working party, what must he do? .A.—He must at once warn the men to stand 

clear, and report the circumstances to the ganger or man in charge. 


At what period of the day it is suggested that he ought to have warned the men 
off and reported the circumstances was not made clear, but Morris’s answer 
was to the effect that he had done all he could in the difficult circumstances 
and had done so successfully for many hours on that day. Conditions, he said 

were no worse at the moment of the accident than they had been before. Indeed, 
he said that the conditions had been much the same for years though the evidence 
was that this particular length near the tunnel would only be visited for the 
purpose of repair about once a month—and the work would take a few hours. 
I do not think it would be right to blame Morris for this unfortunate accident 
par AS aes Ay are As ber absence of a safe system of working. 

now turn to the alleged breach o i i 
Ses ieh orceitee g f the Prevention of Accidents Rules, 1902, 


With the object of protecting men working singly or in on 0 i i 
way in use for traffic for the purpose of rehvne Fossa. the Raabe, mahi 
such lines, the railway companies shall, after the coming into operation of these saith 
in all cases where any danger is likely to arise, provide persons or apparatus for the 
purpose of maintaining a good look-out or for giving warning against any train or engine 
approaching such men so working, and the persons employed for such purpose shall 
be expressly instructed to act for such purpose, and shall be provided with all applian 
necessary to give effect to such look-out. phen H's. 
The requirement, then, is to provide s 

> requi ’ ’ persons or apparatus for the purpos 
maintaining a good look-out or for giving warning ats any cainsiee eee 
men repairing the permanent way. I am not aware of any case where the 
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employer has been held guilty of a breach of that rule when a competent man, 
expressly instructed and furnished with appliances (I suppose a whistle is an 
appliance), has been provided and is actually engaged on the work of a looker- 
out at the material time. In Vincent v. Southern Ry. Co. (4); in the House of 
Lords, all their Lordships appear to have taken the view that in such circum- 
stances a company has complied with the rule. The questions on which there 
were divergent views in that case do not arise in the present one. Counsel 
for the defendants, therefore, answers that the defendants have complied 
precisely with the wording of the rule. Counsel for the plaintiff, on the other 
hand, answers that compliance with the rule only takes place when apparatus 
reasonably effective or persons effective for the purpose required have been 
provided. I think that contention is correct. Dealing with the actual situation 
on the spot at the relevant time and applying the language of the rule to those 
circumstances, I come to the conclusion that this was a case where danger 
was likely to arise, that the defendants elected to rely on persons rather than 
apparatus for the purpose of maintaining a good look-out and giving warning 
against any train approaching the men, and that the provision of a single man 
stationed outside the tunnel was not a sufficient compliance with the rule, 
which plainly contemplates a case where more than one look-out man may be 
required to effect the object of the rule as stated, that is to say, to protect 
men working on the permanent way. The plaintiff, in my opinion, is entitled 
to judgment in this case. I award her as damages £1,913, in addition to the 
funeral expenses. Therefore, there will be judgment for the plaintiff for 
£1,942 Os. 6d. 
: Judgment for the plaintiff with costs. 
Solicitors: Pattinson & Brewer (for the plaintiff); H. F. Burt, solicitor to 
the Railway Executive, Southern Region (for the defendants). 
[Reported by F. A. Amizs, Esq., Barrister-at-Law.] 


Re COATS’ TRUSTS. COATS AND ANOTHER v. 
GILMOUR AND OTHERS. 


[Court or AppEat (Lord Greene, M.R., Asquith and Evershed, L.JJ.), 
February 3, 4, 5, 6, March 9, 1948.] 


Charity—Charitable purpose—Advancement of religion—Public benefit—Carmelite 
convent—Association of strictly cloistered and purely contemplative nuns. 
The income of a trust fund was to be applied to the purposes of a 
Carmelite convent, if those purposes were charitable. The convent comprised 
an association of strictly cloistered and purely contemplative nuns who 
devoted themselves entirely to worship, prayers and meditation and en- 
gaged in no activities for the benefit of anyone outside their own association. 
They were regarded, however, in the Roman Catholic Church as causing, 
by means of their private worship, prayers and meditations, the intervention 
of God to bring about the spiritual improvement of members of the public 
(both Catholic and non-Catholic) outside the convent, and also as providing 
an example of self-denial and concentration on religious matters which 
was of spiritual benefit to the public. It was contended on behalf of the 
convent (i) that, in the case of religious charities, the element of public 
benefit must be assumed unless the evidence in any particular case showed 
that an alleged religious charity was harmful to the public; (ii) that, 
since the evidence in this case established that in the belief of the Roman 
Catholic community the prayers of the sisters of the convent and the 
sanctity of their lives brought Divine Grace on mankind in general and 
Roman Catholics in particular, this belief must be accepted by the court 
as true for the purpose of establishing public benefit ; (iii) that, as a fact 
(as distinguished from a matter of belief), the sisters, by the holiness of their 
lives, afforded such measure of edification by example as to provide the 
isi ublic benefit :— i 
ot eT public benefit was a necessary element in religious as in other 
charitable trusts; for a trust to be a valid charitable trust, it must be, 
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not merely not detrimental, but beneficial to the public ; and, us the evidence 
showed that that element was missing, the trust, although beneficial to 
those intended to benefit by it, was not a valid charitable trust. 

Cocks v. Manners (1871) (L.R. 12 Eq. 574; 24 L.T. 869), followed. 

National Anti-Vivisection Society v. Inland Revenue Comrs. ( [1947] 2 
All E.R. 217; 177 L.T. 226), applied. a 

(ii) in deciding whether a gift is for the advancement of religion the court 
does not concern itself with the truth of the religion, a matter which is not 
susceptible of proof. Once a religion is recognised, by the court as such, 
the beneficial character of a gift for its advancement will prima facie be 
assumed, but a gift, to be a valid charitable gift, must be not only for the 
advancement of religion, but also for public, and not merely, private 
benefit. A trust will not be accepted by the court as being for the public 
benefit on the simple ground that the church concerned believes it to be for 
the public benefit, such belief being in its very nature incapable of proof 
in a court of law, but when the question is whether a particular gift for the 
advancement of religion satisfies the requirement of public benefit, a question 
of fact arises which must be answered by the court in the same manner 
as any other question of fact, i.e., by means of evidence cognisable by the 
court. The assumption that the benefit of a religion extends to the public 
generally or to a section of the public will not be made merely in the absence 
of evidence that the religious activities in question are positively detri- 
mental to the public. An act of a private character, in which the public 
had no share otherwise than by supernatural intervention believed to be 
obtained by means of its performance, was'a private act, and, the belief of the 
Roman Catholic Church that the prayers of the sisters and the sanctity 
of their lives brought Divine Grace on the public could not be accepted 
as admissible evidence to entitle the trust to be regarded as charitable. 

Re Caus, Lindeboom v. Camille ( [1934] Ch. 162 ; 150 L.T. 131), criticised 
and distinguished. 

(iii) the edification derived from observing the life of a devout community 
was not enough to provide the necessary element of public benefit so as to 
make the trust a good charitable trust. 

Decision of JENKrnS, J. ( [1947] 2 All E.R. 422; 177 L.T. 543), affirmed. 


[As ro Reuicious Purposes, see HALSBURY, Hailsham Edn., Vol. 4, pp. 
118-122, paras. 155-160; and ror Casgs, see DIGEST, Vol. 8, pp. 248-254, Nos. 
74-160, and Supplements. ] 
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APPEAL by the first defendant, the prioress of the Carmelite Priory, St. 
Charles’ Square, Notting Hill, against an order of JENEINS, J., dated July 16, 
1947, and reported [1947] 2 All E.R. 422. 

The trustees of a declaration of trust took out a summons to determine whether 
the purposes of a Carmelite convent were charitable purposes within the legal 
definition of charity. The nuns of the convent belonged to one of the strictly 
cloistered and purely contemplative orders of the Roman Catholic Church. 
JENEINS, J., held that the purposes of the convent were not charitable purposes 
and his judgment was now upheld by the Court of Appeal. The facts appear in 
the judgment of Lorp GREENE, M.R. 

Hewins for the prioress. 

R. R. A. Walker for the trustees. 

Humphrey King for the trustees of the Converts’ Aid Society. 


Cur. adv. vult. 
Mar, 9. The following judgments were read. 


LORD GREENE, MLR. : In these proceedings the appellant, the prioress 
of the community, has set out to establish that in the present state of the law 
relating to charities and on the evidence which she produces, a gift in favour 
of a community known as the Carmelite Priory, Notting Hill, which is an 
inclosed order of Roman Catholic nuns similar to that concerned in the well- 
known case of Cocks v. Manners (1), is a good charitable gift. A settlement was 
made for the express purpose of enabling this question to be determined and the 
originating summons was issued accordingly. The trusts of the settlement 
which we have to consider are as follows : 


. . - upon trust if the purposes of the Roman Catholic community situate and 
known as the Carmelite Priory, St. Charles Square, Notting Hill, in the county of 
London, are charitable to apply the income of the trust fund to all or any such 
purposes with power to pay the same to the prioress for the time being of the said 
community for the purposes aforesaid without seeing to the application thereof but 
if the purposes of the said community are not charitable then upon trust to apply 
the trust fund to all or any of the purposes of the Converts’ Aid Society of 20 Holmes 
Road, Twickenham, Middlesex .. . 


JENKINS, J., in a closely reasoned, judgment, subjected the arguments and, the 
relevant authorities—some of them in the courts in Ireland—to a careful 
examination. He decided that the gift was not a valid charitable gift. I agree 
with his conclusion and (with a minor exception, 7.e., the beginning of the last 
paragraph ( [1947] 2 All E.R. 429) ) with his reasoning, but, in view of the import- 
ance of the issues raised, I feel it my duty to express my reasons in my own 
language. In doing so, I am freed from the necessity of traversing a great deal 
of the ground since that has already been done in the judgment under appeal. 

Counsel for the prioress, by way of preface, disclaimed any intention of asking 
us to overrule Cocks v. Manners (1), although at times in the course of his 
argument he came, as it seemed to me, very near to doing so. He admitted, 
however, that on the facts which were in evidence in that case it was rightly 
decided, but he claimed that the evidence adduced in the present case was of 
such a character as to make the decision in Cocks v. Manners (1) inapplicable 
and to establish the trust in favour of the Carmelite Priory as a good charitable 
trust. As the decision in Cocks v. Manners (1) is the point from which the 
argument starts, it is desirable to examine it at the outset. It has stood, not only 
unquestioned, but accepted as undoubted law, for three quarters of a century. 
The facts were as follows. Ti.e testatrix bequeathed the residue of her estate to 
be divided equally between four Roman Catholic institutions. -Of these it is 
only necessary to mention two, viz., the Dominican Convent at Carisbrooke, 
and the Sisters of the Charity of St. Paul at Selley Oak. The findings of the 
chief clerk with regard to these two institutions were as follows. The Dominican 


Convent was: . ae “i 
institution consisting of Roman Catholic females living together by mutua 
yo se ry erin of eAGy, and under a common superior, for the purpose of 
sanctifying their own souls by prayer and pious contemplation within their institution, 
and without performing external works or providing for public worship, or engaging 
in education, or receiving or visiting the sick or poor, or indigent or aaa ee 
without relieving the poor except casually and accidentally, and not as po a : 
objects of the institution, and without engaging in any of the corporeal works 0 
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mercy ; and it has not been and is not any part of the duties or objects or ordinary 
pam 0 of the institution to perform works of charity, and that a small portion 
of the chapel attached to the institution is registered and open to the use of the public. 


The Sisters of the Charity of St. Paul were an institution : 


. . . composed of Roman Catholic women living together by mutual consent . . . 

that the primary object of the congregation is the personal sanctification of the 
members, who, as a means thereto, employ themselves in the exercise of works of 
piety and charity, principally in teaching the children of the poor and in nursing the 
sick; that they are enjoined to employ themselves sedulously to acquire sufficient 
skill and knowledge to enable them to become teachers in schools and nurses of the 
sick, and when found to be fully competent they are chiefly employed in those 
capacities in localities where their services are required, and they receive small 
stipends for their services from those at whose instance they render them. . . 
It will be noticed, therefore, that in the case of the Dominican convent “ the 
purpose ” of the members was that of “ sanctifying their own souls by prayer 
and pious contemplation” without engaging in any kind of what may, for 
convenience, be called ‘‘ practical ”’ work, 7.e., they were a purely contemplative 
community. The sisters of charity, on the other hand, had as their “ primary 
object ” the ‘‘ personal sanctification of the members,” but the means of achiev- 
ing this object was the performance of practical works of a charitable nature. 
On these facts WIcKENS, V.-C., held that the legacy to the sisterhood at Selley 
Oak was, and that to the Dominican convent was not, a good charitable gift. 
With regard to the latter gift, he said that it was neither within the letter nor 
the spirit of the preamble to the statute 43 Eliz.,c. 4. He went on to say (L.R. 
12 Eq. 585): 

A voluntary association of women for the purpose of working out their own salvation 
by religious exercises and self-denial seems to me to have none of the requisites of a 
charitable institution, whether the word “ charitable’ is used in its popular sense 
or in its legal sense. It is said, in some of the cases, that religious purposes are 
charitable, but that can only be true as to religious services tending directly or 
indirectly towards the instruction or the edification of the public; an annuity to 
an individual, so long as he spent his time in retirement and constant devotion, would 
not be charitable, nor would a gift to ten persons, so long as they lived together in 
retirement and performed acts of devotion, be charitable. Therefore the gift to the 
Dominican convent is not, in my opinion, a gift on a charitable trust. 

The points taken on behalf of the prioress may be stated summarily as follows. 
The first related to what, for brevity, I may call the element of public benefit, 
by which I mean the requirement common to all valid charitable gifts, that they 
must be beneficial to the community or to a substantial section of it. While 
not disputing the necessity of this element being present in the case of religious 
charities, counsel for the prioress argued that its presence will be assumed unless 
the evidence in any particular case shows that an alleged religious charity is, 
on balance, positively harmful to the public. Secondly, it was said that, assuming 
public benefit to be an essential requirement to constitute a valid charitable 
gift, the evidence in the present case established that in the belief of the body 
concerned, 7.¢., the Roman Catholic community, the prayers of the sisters and 
the sanctity of their lives are efficacious in drawing down grace from heaven on 
mankind in general and Roinan Catholics in particular, and that this belief 
must be accepted by the court as true for the purpose of establishing public 
benefit. Thirdly, assuming, again, the necessity of public benefit, it was said 
that the sisters, by the holiness of their lives, afforded such measure of edification 
by example as to provide the requisite public benefit, and that the fact of this 
measure of edification was proved, not as a mere matter of belief (as was the 
case under the second head) but as a fact. I will deal with these three points in 
the order named. 

That public benefit is a necessary element in religious, as it is in other, charit- 
able trusts is quite clearly recognised in the opinions given in the House of Lords 
in National Anti-Vivisection Society v. Inland Revenue Comrs. (2). There, Lorp 
Waicur said ( [1947] 2 All E.R. 290) : 

The test of benefit to the community goes through the whole of LORD MACNAGHTEN’S 
classification, though, as regard: i y i 
Reef aa abhi ~ wf ge s the first three heads, it may be prima facie assumed 
Lorp SIMONDS (ibid., 233) used, words to the same effect. Counsel for the 
prioress interpreted the words “ unless the contrary appears ” as meaning that, 
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in ae to ‘arp nee the prima facie ‘assumption, it must be shown that the gift 
is wage tal to the community. Ido not agree. The contrary of “ beneficial 
to the pu lic” is, not ‘‘ detrimental to the public,”” but “‘ non-beneficial to the 
public.” The gift may be a most beneficial one, it may tend to the advancement 
of religion, yet, if it appears that the benefit is a private and not a public one, 
the gift fails to satisfy the conditions requisite in the case of a valid charitable 
gift. A gift for the religious instruction of a man’s grandchildren tends to the 
advancement of religion. It is beneficial, but, on the face of it, the gift is a 
private one and any prima facie assumption is displaced. A discussion of the 
nature of the public element in the case of educational trusts will be found in 
Re Compton, Powell v. Compton (3) in this court. I am, therefore, of opinion 
that, if the evidence shows that the ‘‘ public ” element is missing, a gift, however 
beneficial it may be to those intended to benefit by it, must fail to attain to the 
status of a valid charitable gift. Cocks v. Manners (1) itself is a good illustration 
of this principle. The gift to the Dominican convent was, undoubtedly, a gift 
for the advancement of religion and in that respect it was beneficial to the 
members, but the benefit was not a public benefit. Having regard to the way 
in which the lives of the members were spent, the benefit was a purely private 
one. That this was the reason for which WicxKEns, V.-C., decided as he did is 
clear, I think, from the following passage (L.R. 12 Eq. 585), which I will quote 
again : 

It is said, in some of the cases, that religious purposes are charitable, but that can 
only be true as to religious services tending directly or indirectly towards the 
instruction or the edification of the public; an annuity to an individual, so long as 
he spent his time in retirement and constant devotion, would not be charitable, nor 
would a gift to ten persons, so long as they lived together in retirement and performed 
acts of devotion, be charitable. Therefore the gift to the Dominican convent is not, 
in my opinion, a gift on a charitable trust. 

Another example of a gift for the advancement of religion, but lacking the element 
of public benefit, is to be found in Hoare v. Hoare (4) where the gift was to 
endow a private chapel in a country house. 

I now turn tc the second point. The manner of life of the nuns (known as 
Discalced Carmelite nuns) is thus fully described in the affidavit of the prioress : 

The purposes of the Discalced Carmelite Nuns are conveniently summarised in the 
prologue to the Constitutions of the Discalced Carmelite Friars which states that 
“two vocations in their due order have been divinely ordained. The more important 
aim of our life shall be the love and contemplation of divine things and the secondary 
aim the apostolate, particularly all that pertains to our neighbours’ salvation.” 


The nuns live in complete seclusion and do not engage in any practical or out- 
side work of any description, charitable or otherwise. The only public benefit 
which, it is said, is to be derived from the gift in their favour (apart, of course, 
from the matter of edification referred to on the third point) lies in the effect of 
their prayers and of the sanctity of their lives in procuring Divine Grace for the 
Roman Catholic community in particular and for mankind in general. The 
belief of the church in this efficacy of the prayers and sanctity of the nuns is 
fully explained in the affidavit of His Eminence Cardinal Griffin. A further 
exposition of this belief, which applies to all contemplative orders of religious, 
is to be found in the Apostolic Constitution Umbratilem. I shall not be thought 
disrespectful if I say that the relevant matters, although expounded at consider- 
able length, may be summarised by saying that in the belief of the Roman 
Catholic Church the lives and prayers of the contemplative orders are particularly 
efficacious in securing grace from heaven for the human race and particularly 
for Roman Catholics. This belief, so the argument goes, must be accepted by 
the court as conclusive evidence of the facts believed ; and, as the facts believed 
are that the public is benefited, it follows necessarily that a gift for the mainten- 
ance of this community of contemplative nuns is beneficial to the public. The 
argument starts with the proposition that the court does not inquire into the 
truth or otherwise of religious doctrine. Up to a point this, no doubt, is true. 
In deciding whether a gift is for the advancement of religion, the court does 
not concern itself with the truth of the religion, a matter which is not susceptible 
of proof. This does not mean that the court will recognise as a religion everything 
that chooses to call itself a religion. Once, however, the religion is recognised 
by the court as a religion, the beneficial character of a gift for its advancement 
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will prima facie be assumed. But this is not enough. The trust, in order to have 
all the necessary characteristics, must not only be for the advancement of religion, 
it must not only be of benefit, but it must be of public, not merely of private 
benefit. Save to the extent which I shall presently mention, no English authority 
has been quoted, to us, and I know of none, in which the existence of a benefit 
of the necessary public character has, when challenged, been shown to exist 
otherwise than by proof of works which have a demonstrable impact on the 
community or a section of it. I use the word “impact ”’ for want of a better 
word as covering the benefits conferred by teaching and ministration, by the 
performance of religious services, by the provision or repair of churches and, 
church ornaments, and so forth. I use the word ‘“‘ demonstrable ”’ as meaning 
that the benefit must be capable of proof in a court of law. 4 

In my opinion, the question whether a trust is beneficial to the public is an 
entirely different one from the question whether a trust is for the advancement 
of religion. In answering the latter question the court is not concerned with the 
truth or otherwise of the religious beliefs entertained by particular religions 
which it recognises as such. When, however, the question is whether a particular 
gift for the advancement of religion satisfies the requirement of public benefit, a 
question of fact arises which must be answered by the court in the same manner 
as any other question of fact, 7.e., by means of evidence cognisable by the court. 
If this be right (and I entertain no doubts about it) religious beliefs, which in 
their nature are incapable of proof, cannot be accepted as having for this purpose 
probative force. The argument, however, not only predicates that are such 
beliefs evidence on which the court can act. It asserts that they are evidence 
which the court is bound to accept, and not merely bound to accept, but bound 
to accept as conclusive. The argument, if accepted, would lead to remarkable 
results. It is not disputed that, according to the beliefs of the Roman Catholic 
Church, the prayers of a saint are particularly efficacious in calling down grace 
from heaven on, at least, the members of the faith. Counsel for the prioress was 
constrained, to admit that his argument necessarily means that a trust for the 
support of such a saint would be a valid charitable trust. A trust which prima 
facie would be of a purely private nature would have to be accepted by the court 
as being for the public benefit on the simple ground that the church believed 
it to be for the public benefit, such belief being in its very nature incapable of 
proof in a court of law. 

The English authority on which counsel for the prioress mainly relied is 
Re Caus, Lindeboom v. Camille (5), a decision of Luxmoorg, J. A testator 
bequeathed money for masses, foundation and others, and four freehold houses 
for one foundation mass to be said for his soul and the souls of his parents and 
relatives during the space of twenty-five years. A ‘‘ foundation mass ”’ is a mass 
the saying of which is provided for out of the income only of an invested fund. 
Luxmoore, J., held that a gift for the saying of masses is a valid charitable 
gift, on two grounds ( [1934] 1 Ch. 170): 


. . . first, that it enables a ritual act to be performed which is recognised by a 
large proportion of Christian people to be the central act of their religion, and, 


secondly, because it assists in the endowment of priests whose duty it is to perform 
that ritual act. 


Neither of these grounds exists in the present case, but the prioress relies on 
certain expressions of Luxmoorg, J. After referring to the agreed evidence as 
to the nature of the mass, he said (ibid., 168) : 


On that evidence . . . could there be any real doubt but that a gift for masses 
was charitable in the sense which is derived from 43 Eliz., c. 4, because the object 
must necessarily be one which is not only for the public benefit, but for the advance- 
ment of religion, when one bears in mind, as one is bound to do, that the court, in such 
cases, refuses to entertain an inquiry as to the truth or soundness of any religious 
doctrine, provided it is not contrary to morals or contains nothing contrary to law. 


A careful reading of the judgment shows that Luxmoorg, J., expressed these 
views rather as an acceptance of the opinion expressed by the Lord Chancellor 
of Treland [WALEER, L.C.] in O’Hanlon v. Logue (6) than as a conclusion to which 
his own reasoning had, led him. In particular, there is no other explanation of 
howrthe judge came to conclude that ‘‘ the object must necessarily be one which 
is .. . for the public benefit.” In support of this view he quoted, a passage from 
the judgment of the Lord Chancellor in O’Hanlon v. Logue (6). In that case it 


C.A.] Re COATS’ TRUSTS (Lorp GreEEnz, M.R.) 527 


was held that by the law of Ireland a gift for the celebration of masses for the 
dead is a valid charitable gift, not only where there is a direction to celebrate 
in public, but also (contrary to what had previously been held in Ireland) where 
under the gift it is permissible to celebrate in private. In the passage quoted, 
WatKeER, L.C., said ( [1906] 1 I.R. 261): 

It is settled by authority which binds us that where there is a direction to celebrate 
the mass in public, the gift is a valid charitable one ; but what makes it charitable 
is the performance of an act of the church of the most solemn kind, which results 


in benefit to the whole body of the faithful, and the results of that benefit cannot 
depend upon the presence or absence of a congregation. 


If the statement that a gift for masses “results in benefit to the whole body 
of the faithful,’ and the statement of Luxmoorg, J., that “‘ the object must 
necessarily be one which is...for the public benefit” are based on the view 
that the benefit is a supernatural one coming from on high, the existence of 
which the court is bound to accept as proved because the church so believes, I 
cannot agree so far as English law is concerned, whatever may be the view held 
in Ireland. The truth of the belief is, no doubt, a matter into which the court 
does not and cannot inquire when deciding whether or not the gift is for the 
advancement of religion, but an act of a private character in which the public 
has no lot or share otherwise than by supernatural intervention believed to be 
obtained by means of its performance, remains, in my opinion, a private act in 
the eye of English law. If, on the other hand, the observations quoted are based 
on the fact that the mass is to be regarded as so vital and fundamental a matter 
that its celebration, even in private, is the culminating act of the faith of the 
church and to that extent may be regarded as in a sense public, different con- 
siderations may well apply. On some such view as that, the faithful may be 
regarded as, in effect, present at the celebration even though it is held in private, 
but any special considerations of this kind cannot, in my opinion, be extended 
to cover a case such as the present, where the life of the sisterhood is, on the 
face of it, merely self-regarding and the only impact on the public which is 
suggested in this branch of the case is the unprovable descent of Divine Grace 
by reason of their prayers and the sanctity of their lives. I may add, with 
reference to the judgment in Re Caus (5), that I have been unable to identify 
the passages in the speeches in Bourne v. Keane (7) to which Luxmoorg, J., 
referred ( [1934] 1 Ch. 169). I must not be understood as intending to throw 
doubt on the actual decision in Re Caus (5), which may well be supported on 
one or other of the two grounds on which Luxmoorg, J., expressly decided it. 
Nothing is more firmly settled than that the belief of the creator of a trust that 
it is charitable is ineffectual to make it so. I cannot myself see how the belief 
of the section of the public said to be benefited can be effectual to confer on the 
trust the essential characteristic of public benefit, at any rate, where that belief 
is a religious belief which in its nature is incapable of proof in a court of law. 
To hold otherwise would involve the abdication by the court of its proper 
functions and would open the door to some very curious results. According to 
the argument, a hermit who devoted his life to praying for the salvation of his 
fellow believers would be a proper object of a charitable trust once those who 
held his faith believed that his prayers were effective for the purpose. 

The third argument for the appellant is founded on the following paragraph 
of the affidavit of Cardinal Griffin : 


Lastly it is an undoubted fact that the practice of the religious life by the Carmelite 
nuns and other religious is a source of great edification to other _Catholics—and, 
indeed, in innumerable cases to non-Catholics—leading them to a higher estimation 
of spiritual things and to a greater striving after their own spiritual perfection and 
that the knowledge that there are men and women who are prepared to sacrifice all 
that the worldly in man holds dear in order to attain a greater love of God and union 
with Him inculcates in them a greater estimation of the value and importance of 
the things which are eternal than they would have if they had not these exarnples 
before them. 


This paragraph does, I think, deal with matters of fact and, not merely with 
matters of belief. That others, Catholics and non-Catholics, receive spiritual 
edification from.the lives of the religious orders is a matter susceptible of proof 
in a court of law and no one could, dispute the qualifications of His Eminence 
to depose to a matter of fact so particularly within his cognisance. But the 
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question remains: Is this a public benefit which satisfies the test and brings 
the gift within the spirit and intendment of the statute ? No case has been cited 
to us in which this question has arisen. The argument is really based on certain 
words in the passage already quoted from the judgment of Wickens, V.-C. 
(L.R. 12 Eq. 585) in Cocks v. Manners (1) : 

It is said, in some of the cases, that religious purposes are charitable, but that can 
only be true as to religious services tending directly or indirectly towards the 
instruction or the edification of the public . 

The present is a case where the manner of the sisters by itself is said to be a 
source of edification, and that I do not in the least dispute, but the argument 
asserts that because of this the sisters are necessarily a good object of a charitable 
gift. Now, it should be observed that Wickens, V.-C., did not say that every 
gift that results in religious edification is ipso facto charitable. He merely 
said that edification of the public (and the emphasis is on the word ** public ”’) 
was one of two elements, one or other of which is required to be present before 
a religious trust can be held to be charitable—a very different thing. It seems 
to me to be going much too far to treat these words as amounting to an expression 
of opinion that this particular kind of edification, i.e., that derived from 
observing the lives of a devout community, is enough to provide the necessary 
element of public benefit. If this be admissible, where is the line to be drawn ? 
I apprehend that edification of this character is not confined to the contemplation 
of the lives of the members of a community. Indeed, counsel for the prioress 
agreed, (and he could not have done otherwise) that precisely the same argument 
would apply to the contemplation of the life of an individual of saintly lite 
with the result that there could be a valid charitable trust which was directed 
solely to the support of a hermit, the sanctity of whose life was a source of 
edification. I am not prepared to admit edification in any such sense as that 
for which the prioress contends into the category of benefits to the public within 
the spirit and intendment of the statute. Emphasis was placed by counsel for 
the prioress on the words “‘ directly or indirectly ’ in the passage which I have 
cited from Cocks v. Manners (1). He said that the word “directly ’’ pointed to 
such matters tending to public edification as teaching, preaching, provision of 
places of worship, and similar matters where the public are directly affected by 
good works. The word “ indirectly,” on the other hand, he says, must refer 
to cases where there is, so to speak, no direct impact of good works on the public, 
but where the public receives the benefit of edification by the contemplation 
of good, works or holy lives in others. I am unable to find anything in the word 
“indirectly ’’ which persuades me to reach such a result. The phrase “ directly 
or indirectly ”’ is a common phrase in the law and is found in a variety of contexts. 
In the present case it does not, in my opinion, include a reference to cases where 
the only benefit to be derived by the public is the contemplation of good works 
or holy lives in others. As applied to the case where the good works are good 
works to the public, the word “‘ indirectly ” clearly covers (and, in my opinion, 
covers only) the case where the gift tends indirectly to the promotion of such 
good works, ¢.g., a gift to build a church would be a case of “ direct ” tendency 
while a gift to provide transport for the inhabitants of a sufficiently large area 
to enable them to attend the church would be a case of “ indirect ” tendency. 
In the ordinary case of a charitable trust for payments to be made to an individual, 
they are made to enable him, not merely to live and move and have his being 
in his own way, but to perform some outward act for the benefit of those who are 
to be advantaged by the payment, e.g., payment for the support of a priest 
who is to minister to the faithful or (in the case of educational trusts) payment 
to a professor for giving lectures. In the present case the payment is to be to the 
nuns, but, in this branch of the argument, they are paid, not to perform some 
positive outward act, but merely to enable them to be themselves. They are 
HP ete ee ie do good, but to be good, and (on this branch of the argument) 
a y good they are said to do is by way of being an example to others. This 
on ception appears to me to be unlike anything that has been considered in 
ne Lcadtad a Boog charity and cannot, in my opinion, be justified by any 

ple. In the result, the appeal must be dismissed. 


EVERSHED, L.J. : I agroe that this a i i 
Jet ppeal fails. It is plain at first blush 
that the circumstances of the present case bear a close ape to the 
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circumstances affecting the claim of the Dominican nuns in Cocks v. Manners (1). 
The argument of counsel for the prioress of the Carmelite Priory (hereafter 
called “the convent ”’), by which he sought to persuade JENKmns, J + not to 


follow the decision of WicKENs, V.-C., was summarised by the j 
( [1947] 2 All E.R. 429) : ? rised by the judge as follows 


Counsel for the prioress of the convent contended that I was not bound to follow 
and ought not to follow, Cocks v. Manners (1), and the numerous later cases in which 
that case has been followed and approved, on grounds which are, I think, fairly 
summarised in the following three propositions :—(i) The evidence on which Cocks v. 
Manners (1) was decided was incomplete, inasmuch as it contained no mention 
(a) of the fact that the prayers of a cloistered Roman Catholic community are never 
confined in intention to the benefits of its own members, but invariably include an 
intention to benefit the public outside the cloister ; or (6) of the Roman Catholic belief 
and teaching to the effect that the prayers of such a community cause and stimulate 
divine intervention to bring about the spiritual improvement of the public outside the 
cloister ; or (c) of the spiritual improvement or edification held by the Roman 
Catholic Church to be derived by the public outside the cloister from the example 
of self-denial and devotion to the life of the spirit. set by the members of the 
cloistered community. (ii) In considering whether a particular religious purpose is 
for the benefit of the public, and, therefore, charitable, the court will assume the 
tenets or beliefs of the particular religion in question to be true. (iii) If the objects 
of a given religious society are necessarily charitable, it matters not that the motive 
for pursuing those objects may be the spiritual improvement of its own members and, 
therefore, self-seeking as opposed to charitable or altruistic. Counsel for the prioress 
says, in effect, that acceptance of these three propositions not only throws the question 
open to me as a judge of first instance, notwithstanding Cocks v. Manners (1), but 
leads inevitably to the conclusion that the convent is a charitable institution because 
its purpose is the advancement of religion in such a way as necessarily to benefit the 
public, first, by means of the divine intervention to the spiritual advantage of the 
public (which must be assumed, in fact, to flow from, or be effectively stimulated by, 
the private devotions of the nuns in the convent) ; and, secondly, by means of the 
spiritual improvement or edification which the public must be assumed, in fact, to 
draw from the example of self-denial and religious devotion set by the nuns, the fact 
that the motive or ultimate aim of the nuns is their own spiritual perfection being 
irrelevant. 

I cannot improve on this summary, which is equally applicable to the argument 
presented by counsel for the prioress to this court. 

It is not open to doubt, as Jenxins, J., observed, that those responsible for 
formulating the present claim on the part of the convent have substantially 
improved on the evidence which, according to the report, was before WICKENs, 
V.-C., when he was considering the purposes and, the activities of the Dominican 
nuns in relation to their claim to qualify as a charity by English law. It is 
plainly shown by the evidence of His Eminence Cardinal Griffin and the 
Apostolic Constitution Umbratilem to be a fundamental part of the belief of the 
Roman Catholic Church vhat the prayers of the contemplative nuns, part of 
which are offered on behalf of the rest of erring humanity, attain before God a 
special efficacy attributable to the saintly lives which they lead. Thus, according 
to the doctrines of the church, as I understand the Cardinal Archbishop, it is 
the duty of all devout Catholics to pray for their fellow men, and all true 
Catholics believe that, in some degree, the grace of God is bestowed on them as 
a result of the intercession of others. But they further believe it to be the peculiar 
province of cloistered men and women, by virtue of their sacrificial and holy 
lives, to attain, before God, a kind of mystic significance and thus to have the 
power through God of conferring on their fellow members in the church, and, 
indeed, on the rest of the world, divine consideration and benefit. If it be true 
that the primary motive of the nuns is self-sanctification, nevertheless it is to 
the saintly character of the nuns’ lives that, according to the doctrines of the 
Roman Catholic Church, the special efficacy of their prayers is due. Counsel 
for the trustees of the Converts’ Aid Society attempted to show, by reference 
to para. 5 of the affidavit of the prioress, that, on any view, only a part of the 
activities of the nuns was directed to intercession for others, the greater part 
being essentially selfish, and that, therefore, according to well-recognised prin- 
ciples, the activities of the nuns as a whole could not qualify as charitable. 
For reasons which will be apparent—and it is convenient to deal here with the 

int made by counsel for the society—it seems to be clear that, once the truth 
of the doctrine is accepted, it is impossible to sever the beneficent characteristics 
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of the convent’s activities from the rest of their regime. The whole lives of the 
nuns are the offering to God which moves Him to bestow His Grace on the rést 
of us. Nothing of this kind (to judge from the report) chad, any place’in the 
evidence before WiIcKENS, V.-C., in Cocks v. Manners (1) or in the evidence 
hitherto put before the court in reference to cloistered, religious communities. 
Equally, in previous cases there appears to have been no reference to what has 
in the present case been called, the “ edification ” derived by the rest of 
humanity from regarding the example of lives dedicated, to the highest ideals 
of piety and, self-sacrifice. This is, indeed, a matter of fact capable of proof by 
the standards normally applicable in these courts. If the whole earth is the 
tomb of distinguished men, the beneficial influence of example calls for no 
doctrinal sanction, and though a “living textbook ”’ may be as valuable for the 
purpose of instruction as the lives of saints long departed, the Cardinal Arch- 
bishop in his affidavit referred to the ‘ well-known fact” of the influence of 
example and, based this part of his case rather on that simple fact itself than its 
more indirect influence in teaching. 

From what I have said it is plain that the argument on behalf of the prioress, 
seeking to distinguish the present case from Cocks v. Manners (1) and other 
cases which have followed Cocks v. Manners (1), has turned on two distinct 
points, cumulative or alternative in their effect, viz. (i) whether the requirement 
of ‘public benefit’ is satisfied by the doctrinal belief, proved by Cardinal 
Griffin and the Papal Constitution, in the efficacy of the intercessory prayers 
offered by the nuns in the convent, and (ii) whether that requirement is satisfied, 
by the proved beneficial effect, referred to as “‘ edification,’ accorded by the 
exemplary conduct of the nuns’ lives. It is to be noted that both branches of 
the argument accept the condition of ‘‘ public benefit ” as a necessary qualifica- 
tion for a religious charity. Notwithstanding the forceful argument to the 
contrary of ProressoR NEWARK in THE Law QUARTERLY REVIEW, vol. 62, 
p. 234 [Pustic BENEFIT AND RELIcIous Trusts], counsel for the prioress has 
felt constrained to accept the requirement, particularly in the light of the most 
recent decision of the House of Lords in National Anti-Vivisection Society v. 
Inland Revenue Comrs. (2), but he did contend that, in the case of religious 
trusts (at any rate), the general rule as to the requirement of public benefit 
was so far relaxed that public benefit would in the case of all well-recognised 
and, accepted religions be assumed in the absence of some evidence to the 
contrary, t.e., that the trusts operated to the public detriment. For this conten- 
tion he relied on the language of Lorp Wricut and Lorp Srmonps in the 
Anti-Vivisection case (2) and on the decision of this court in Re White, White v. 
White (8). In the Anti-Vivisection case (2) LoRD Wriaut said ( [1947] 2 All E.R. 
220) : 


The test of benefit to the déommunity goes through the whole of Lorp MacNAGHTEN’s 
classification, though, as regards the first three heads, it may be prima facie assumed 
unless the contrary appears. 


From Lorp Simonps’ opinion I desire to quote at greater length. Lorp 
Srmonps said (ibid., 233, 234) : 


My Lords, this then being the position, that the court determined “‘ one by one ”’ 
whether particular named purposes were charitable, applying always the over-riding 
test whether the purpose was for the public benefit, and that the King as parens 
patriae intervened pro bono publico for the protection of charities, what room is there 
for the doctrine, which has found favour with Lorp GREENE, M.R., and has been 
so vigorously supported at the Bar of the House, that the court may disregard the 
evils that will ensue from the achievement by the society of its ends? It is to me a 
strange and bewildering idea that the court must look so far and no farther, must 
see a charitable purpose in the intention of the society to benefit animals, and thus 
elevate the moral character of men, but must shut its eyes to the injurious results 
to the whole human and animal creation. I will readily concede, that, if the purpose 
is within one of the heads of charity forming the first three classes in the classification 
which Lorp Macnacuten borrowed from Srr SAMUEL RoMILLyY’s argument in 
Morice v. Bishop of Durham (9), the court will easily conclude that it is a charitable 
purpose. But even here to give the purpose the name of “religious” or 

educational ” is not to conclude the matter. It may yet not be charitable, if the 
religious purpose is illegal or the educational purpose is contrary to public policy. 
Still"there remains the over-riding question: Is it pro bono publico? It would be 
another strange misreading of Lorp MACNAGHTEN’S speech in Pemsel’s case (10) 
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(one was pointed out in Re Macduff (11)), to suggest that he intended anything to 
the contrary. I would rather say that, when a purpose appears broadly to fall within 
one of the familiar categories of charity, the court will assume it to be for the benefit 
of the community and therefore charitable unless the contrary is shown, and further 
that the court will not be astute in such a case to defeat upon doubtful evidence tho 
avowed benevolent intention,of a donor. But, my Lords, the next step is one that 
I cannot take. Where upon the evidence before it the court concludes that, however 
well-intentioned the donor, the achievement of his object will be greatly to the public 
disadvantage, there can be no justification for saying that it is a charitable object. 
If and so far as there is any judicial decision to the contrary, it must, in my opinion, 
be regarded as inconsistent with principle and be over-ruled. This proposition is 
clearly stated by RusseEx1, J., in Re Hummeltenberg (12), ([1923] 1 Ch. 242). Hesaid: 
“ In my opinion the question whether a gift is or may be operative for the public benefit 
is @ question to be answered by the court by forming an opinion upon the evidence before 
it” . . . ifit isnot the duty of the court to express an opinion whether the community will 
in fact be benefited, should the object of those, who intend to benefit it, be achieved, 
at what point in its long history did it cease to be its duty ? One by one the purposes 
enumerated in the preamble to the statute of Elizabeth were held to be charitable 
by a court which performed just this duty and applied this overriding test. And 
since the statute the court has performed the same duty in determining whether 
objects alleged to be charitable are within the spirit and intendment of the preamble. 


In my judgment, there is nothing in the speeches of the noble Lords to which 
I have referred sufficient to establish the proposition that there is, in the case 
of religious trusts, a dispensation, as it were, from the condition generally 
applicable to all trusts claiming to be charitable and from the means of satisfying 
the condition formulated by Russet, J., in Re Hummeltenberg, Beatty v. London 
Spiritualistic Alliance (12) where he said ( [1923] 1 Ch. 242) : 

In my opinion the question whether a gift is or may be operative for the public 
benefit is a question to be answered by the court by forming an opinion upon the 
evidence before it. 

To that formulation the House of Lords in the Anti-Vivisection case (2) must 
be taken to have given express approval. It must, no doubt, be assumed— 
and taken to be within the spirit and intendment of the preamble to the statute 
43 Eliz., c. 4—that it is beneficial to the public that they should be instructed 
by the teaching of any of what I have called the accepted religions. That is, 
no doubt, to say that religion is beneficial to man, but that proposition cannot, 
in my judgment, warrant the further assumption, in the absence of proper 
evidence, that the benefit of religion extends beyond the limited circle of 
participation in a particular mystery or creed to the public generally or to a 
section of the public. Nor do I think that the speeches in the Anti-Vivisection 
case (2) can be construed as meaning that this latter assumption can or will be 
made in the absence of evidence that the religious activities in question are 
positively detrimental to the general public or to a section of it. 

In Re White (8) the question was whether a valid charitable intention could 
be found in a gift to “the following religious societies,” the testator having 
failed to nominate the institutions which he had in mind. In giving an affirmative 
answer to the question, the court regarded itself entitled and bound by authority 
to hold that gifts for religious purposes or religious institutions were prima 
facie to be taken to be charitable. Though the actual decision in the case may 
be said to have given rise to some doubts (see, ¢.g., Dunne v. Byrne (13) ( [1912] 
A.C. 411) ), the more general propositions may, in my judgment, be justified, 
because gifts in such a form are in effect synonymous with gifts for religious 
advancement. The decision, therefore, carries the prioress no further on her 
road, for, if there be a gift in favour of some particular institution or for some 
particular trust, the question formulated by Russexu. J., in Re Hummelienberg 
(12) must still be answered. In Re White (8) Linpuey, L.J., said ( [1893] 2 
Ch. 51): 

A society for the promotion of private prayer and devotion by its own members, 
and which has no wider scope, no public element, no purposes of general utility, would 
be a “ religious ” society, but not a “ charitable ” one. 


And in a case such as the present the decision in Cocks v. Manners (1), which 
must now be taken on its facts to be well established, by later authority in this 
country, has laid it down that a secluded body existing for the single purpose 
of the self-sanctification of its members, however noble its aim and however 
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strict and pious its mode of life, fails to satisfy the test. In such a case, cee: 
any prima facie conclusion in favour of its charitable character is out of ore 
The question remains, applying the formula of RussELL, J., in Re Hummeltenberg 
(12): Does the evidence in the present case entitle the court to reach the con- 
clusion for which the prioress contends? I agree with JENKINS, J., that the 
answer must be in the négative. ; 

I take, first, the first limb of the argument of counsel for the prioress, already 
formulated, which I can restate in the form: Ought the belief in the beneficent 
effect of the nuns’ intercessory prayers to be accepted by the court as true ? 
In considering this part of the case for the prioress, I am prepared to accept 
the contention that we should not assume (as did Jenxins, J.) that these 
matters were present to the mind of Wickens, V.-C., when he rejected [in 
Cocks v. Manners (1)] the claim of the Dominican nuns to charitable status. 
I shall not, of course, be thought to be casting any doubt on the sincerity of 
the beliefs expounded by the Cardinal Archbishop, but this is a court of 
temporal jurisdiction whose findings must be guided by temporal standards. 
In judging, aye or no, whether any condition is satisfied, these courts must 
necessarily reach their conclusions by reference to the common mundane rules 
of evidence. In Bowman v. Secular Society, Ltd. (14) Lorp PARKER OF 
WADDINGTON observed ({1917] A.C. 442): 

. a trust for the attainment of political objects has always been held invalid, 

not because it is illegal, for everyone is at liberty to advocate or promote by any lawful 
means a change in the law, but because the court has no means of judging whether 
@ proposed change in the law will or will not be for the public benefit... 
In like manner, in my. judgment, the question whether a particular religious 
trust is or is not one for the public benefit must be determined on evidence 
on which a court is able to form and express its opinion. If it is correct that 
this matter-of-fact rule of evidence is to be applied in determining the question 
whether public benefit has been shown to exist, it is clear that the court must 
decline to found itself on acceptance of the doctrinal beliefs which have been 
shown to be a part of the central teaching of the Roman Catholic Church. 
Counsel for the prioress has, however, argued that matter-of-fact rules of 
evidence can have no application to trusts affecting religion, since, where 
religion is concerned, all assertions of fact must, in the last resort, rest on belief. 
In my judgment, this proposition is too widely stated. True, no doubt, it is, 
as I have already said, that the title of religious advancement to rank as 
charitable rests on the belief that man is benefited by religion and religious 
teaching, but, as I have also pointed out, the question whether the benefits 
of religion or religious teaching are ‘‘ public,” in the sense of being available 
to the ‘“ public’ or to a section of the public, is one of fact capable of deter- 
mination, and, therefore, proper to be determined in accordance with the ordinary 
rules of evidence on which a lay tribunal can be said to found its opinion. 
I cannot, indeed, see that the proposition of counsel for the prioress, if well 
founded, ought to be confined to. religious trusts. Although the benefits of 
relief from poverty may perhaps be judged by purely material standards, the 
claim of educational trusts to rank as charities must, I should have thought, 
rest in the last analysis on the assumption that the mind of man benefits by 
training no less than is his spirit improved by religious instruction. If the 
question be whether the particular trusts are, in truth, religious, then it may 
well be that the court must or should accept evidence of the nature of the 
doctrines concerned in proof of the religiosity of the trusts, but, if the court must go 
further and accept the truth of these doctrines as proof of the public character 
of the benefits said to be conferred, then, as it seems to me, the court must 
surrender all discriminatory powers in applying the necessary conditions to 
religious trusts. For it is plain that there can be no check on such evidence. 
The court must throughout act on an unchallengeable hypothesis. In the eyes 
of the courts all established and accepted religions stand equal. The court 
cannot, therefore, and must not form any opinion on the validity of religious 
doctrine. Yet, if the doctrines of two religions be in conflict, the court would 
be compelled either to pronounce which represented the true faith or to confess 
itself impotent because confronted with an insoluble conflict. 

According to counsel for the prioress, the court must, when considering 
whether a given religious institution benefits the public, “attribute to that 
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institution the spiritual effect which it has according to the religion in 
question.’" To what does this lead? I quote the janguage of Jenxrins, J., 
in the present case ([1947] 2 All E.R. 431), on which I cannot myself improve : 

In short, the distinction, up to now considered vital, between public and private 
religious purposes would be for all practical purposes destroyed. Moreover, strange 
anomalies and subtle distinctions would ariso. Thero might be two religious 
communities both equally cloistered, both equally rigid in their abstention from all 
works of preaching or teaching or of ministering to the poor or sick outside their walls, 
and in all discernible respects precisely alike. If the contention of counsel for the 
prioress were right a gift to a sect which believed that the prayers of such a community 
were effective to secure divine blessings for the public at large would be charitable, 
while a gift to a sect which believed that the prayers of such a community were 
effective only to secure the spiritual improvement of its own members would not be 
charitable. Thus, charitable status and its attendant advantages would be made to 
depend on an esoteric point of doctrine. 


I would, indeed, carry the matter a stage further. Suppose that a settlor 
settled funds so that the income should be payable to religious sect A, 
provided that such trust should be held to be charitable according to law, 
and, in default, to religious sect B, and suppose it to be proved that, according 
to the tenets of sect A (assumed for this purpose to be a religious institution), 
the united prayers of its limited circle of devotees were efficacious to cure 
cancer in the rest of humanity, and suppose, finally, it to be no less clearly 
proved that the adherents of sect B (equally assumed to be a religious 
institution), though respecting the creeds of sect A, disbelieved and repudiated 
those creeds, how would the court stand? To such a question counsel for 
the prioress, in the course of his argument, was constrained to suggest two 
alternative answers, mutually conflicting and destructive, namely, either that 
the evidence of the beliefs of sect A must be accepted as conclusive of their 
truth, or that, having regard to the conflict, sect A must be treated as failing 
to discharge the onus of proof laid on them. Both answers must, in my 
judgment, be rejected as unsatisfactory, but the.example given is essentially 
by no means extravagant. 

In this connection reference was made to what was said by Lorp Epon, 
L.C., as regards the court’s powers of supervision over charities :. see Morice 
v. Bishop of Durham (9), quoted by LrnpiEy, L.J. ({1896] 2 Ch. 463) in Re 
Macduff (11). Lorp Etpony, L.C., said (10 Ves. 539, 540) : 

As it is a maxim, that the execution of a trust shall be under the control of the 

court, it must be of such a nature, that it can be under that control; so that the 
administration of it can be reviewed by the court; or, if the trustee dies, the court 
itself can execute the trust; a trust therefore, which, in case of mal-administration 
could be reformed ; and a due administration directed ; and then, unless the subject 
and the objects can be ascertained, upon principles familiar in other cases, it must 
be decided, that the court can neither reform mal-administration, nor direct a due 
administration. 
It is obvious that in such a case as the present there may be difficulties in 
the way of effective supervision. On tho view that I take, it is unnecessary 
to pursue this aspect of the case. It is sufficient to say that, assuming (as I am 
prepared to do) that no practical obstacles would be found in the way of 
investigation of the affairs of the convent on behalf of the ATTORNEY-GENERAL, 
even so the right of the institution to qualify as a charity would always 
continue to rest on a hypothesis (viz., that the doctrinal belief of the church 
were true) which no instrument of the temporal power could ever challenge. 

For these reasons, I do not think that the first branch of the argument of 
counsel for the prioress can be accepted. I must, however, before leaving this 
part of the case, say something of the Irish decisions, and, particule cly, the 
decision of the Irish Court of Appeal in O’Hanlon v. Logue (6), and of the 
decision in these courts of Luxmoors, J., in Re Caus (5). As regards the 
Trish decisions, it is, I think, clear that since O'Hanlon v. Logue (6), the Trish 
courts have accepted the proposition which, in my judgment, must be rejected 
in this country; namely, that the evidence of the belief of ‘the Roman Catholic 
Church of the efficacy of the prayers of cloistered men and women on behalf 
of the whole body of the Church must be accepted as sufficient or true. Social 
conditions in Ireland, no doubt, justify a conclusion which is in accord with 
Irish tradition and sentiment, but, for reasons which I have attempted to give, 
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I am unable to find in English law any warrant for a similar assumption by 
our courts. In my judgment, therefore, the Irish decisions ought not to be 
followed here. Re Caus (5) requires further consideration. In that case the 
question arose of the validity of a gift of property on trust that the income 
should be applied in providing for the saying of masses. According to the 
report, there was nothing in the terms of the disposition which required that 
the masses should be publicly celebrated, and I assume, therefore, that the 
decision proceeded, on the basis that the masses might be celebrated either 
publicly or privately. It is also to be noted that, so far as appears from the 
report, no reference was made to Cocks v. Manners (1), notwithstanding the 
significance of that case to all religious activities of a private character. 
As regards the nature and incidents of masses, the court, by agreement of 
the parties, accepted as evidence in the case the statement of Dr. Delaney, 
Bishop of Cork, in the Irish case of Attorney-General v. Delaney (15) {as set 
out in O’Hanlon v. Logue (6)]. In my judgment, it is not open to doubt that 
Luxmoorsz, J., accepted as proved and as true the whole of Dr. Delaney’s 
evidence, including his reference to the calling down of divine blessings on the 
whole world, as part of the purpose and effect of the saying of masses. But 
in the formulation of his reasons for upholding the validity of the gift 
Luxmoorg, J., founded himself (i) on the circumstances that the celebration 
of mass was the central rite of the Roman Catholic Church and, (ii) on the 
fact that the testator’s bounty served as an endowment to the priests whose 
function it is to advance the Roman Catholic faith. Counsel for the prioress, 
very naturally, relied strongly on this decision, and, particularly, on the 
acceptance by Luxmoorg, J., of the doctrinal belief of the church as proved 
by Dr. Delaney, and he asked us, accordingly, to follow and approve the 
decision. In the present case we are not concerned with the mass, the central 
rite of the Roman Catholic Church, nor does any question here arise of the 
endowment of the priests whose function and duty it is to advance the teaching 
of the Roman Catholic Church. In so far, therefore, as the decision of 
Luxmoorg, J., rested on these two aspects of the case before him, Re Caus (5) 
is by no means on all fours with the present case and cannot be regarded as 
an authority relevant to it. Further, in so far as the decision rested on those 
two aspects of the matter before him, I must not be taken to be casting doubt 
on the correctness of the decision. On the other hand, if and so far as the judge 
relied in support of his conclusion on the acceptance of the doctrinal evidence 
of Dr. Delaney as proof of public benefit, I must, with all respect to 
LuxMoorg, J., decline to follow him. On grounds which I have already 
stated, such doctrinal evidence cannot, in my judgment, be accepted in the 
English courts as sufficient or, indeed, admissible evidence of benefit to the 
public so.as on that ground to entitle the trusts in question to be regarded 
as “ charitable.” 

I turn, accordingly, to the second branch of the argument of counsel for 
the prioress, founded on the so-called “‘ edification ’’ derived by the Catholic 
or the whole Christian community from contemplation of the saintly lives 
of the nuns. JENKINS, J., briefly answered this part of the case for the prioress 
in the following passage of his judgment ([1947] 2 All E.R. 431): 


As regards the public benefit claimed to be produced by the convent, through 
edification by mere example, this benefit is, in my judgment, too indirect and 
incidental to convert the main or substantial purpose of the convent from the 
advancement of religion amongst its own nuns to the advancement of religion amongst 
the public or a section of the public. I do not think decisions or dicta to the contrary 
from Southern Ireland should be followed here. By parity of reasoning, it might be 
argued that a thrift club qualifies for charitable status as tending to relieve poverty 
through the inculcation by example of provident habits, and that a private educational 
trust is charitable as tending to promote habits of study among the public at large. 


By way of meeting the reasoning of the judge, counsel for the prioress contended, 
' that “ edification” was an attribute peculiar to religious trusts, having no 

place or counterpart in trusts of other kinds. ‘ Edification,” according to the 
ar ent, is no more than the term properly descriptive of the effect on man 
of very kind of religious impact, and, though this effect might be said to be 

incidental,” it is, nevertheless, peculiarly and universally found wherever 
religious teaching is brought to bear. In support of this view, counsel for the 
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one a to the language used by Romer, J. ([1930] 2 Ch. 81) in Re 
James, Simpson v. Barnes (16) regarding the Church of England which the 
judge defined for the purpose of the case before him as : 

peep : ha vespoi agra aeons which ministers to religion and gives spiritual 
aa art eg for the prioress, it matters not that in the present 
one edaiiication “ is produced, not as the direct result of participation 
in religious services, but indirectly by considering and reflecting on the pious 
— of hag Sao imparted to their hearers by the teachers in the Church, or 
eo pare by all eee of the Church though never, in fact, 

In my judgment, the argument really involves a measure of confusion of 
cause and effect. No doubt, the word “ edification” is commonly used and 
applied to moral or spiritual improvement, though etymologically it is not 
so confined. In speaking of the “edification” afforded by the lives of the 
nuns, One means, as it seems to me, no more than a reference to the beneficial 
effect of the force of religious example. Thbre seems to me to be no ground 
for confining the force of example to religious trusts. Once the principle is 
conceded that in the case of religious trusts the test of public benefit may be 
satisfied by the force of the example set by pious and secluded persons, I can 
see no ground for excluding the application of the same principle to other 
kinds of trusts. The examples taken by J=nxrys, J., may be extreme, but 
they are not extravagant. Certainly in educational trusts I can see no ground 
for denying the force of example set by learned men or the stimulus to mental 
improvement which knowledge of their habits and existence may provide. 
But once the principle is coneeded, its effect will be, in substance, to override 
altogether the essential test of public benefit. What has been urged on. behalf 
of a secluded, convent of twenty or twenty-one persons must be no less capable 
of assertion of a single hermit, so that a trust for the endowment of a single 
named ascetic, to enable him to pursue alone his life of cloistered piety, would 
be justified on the ground of the “edification” derived by the public from 
reflection on his mode of life. Could it not equally be said that a trust to provide 
religious instruction for a settlor’s children or grandchildren qualifies as a 
charitable trust because of the force of the example on the public genorally 
of the more godly lives which, as a consequence, those children or grand- 
children would be expected and encouraged to lead ? 

In my judgment, therefore, the judge was right to reject this argument on 
the part of the prioress and to regard the beneficial effects of example on the 
public generally, or on the members generally of the Roman Catholic Church, 
as too remote to satisfy the test which our law requires. Nor do I think that 
counsel for the prioress can escape this result by praying in aid the formula 
of Wickens, V.-C. [in Cocks v. Manners (1)] to justify “ indirect edification ”’ 
in the sense of edification not produced by direct contact with the edifying 
influence but produced indirectly and remotely and, as it were, at several 
removes from that which edifies. The formula used by Wioxens, V.-C., (L.R. 
12 Eq. 585) was that religious trusts could not qualify as charities if they did 
not tend : 

. . . directly or indirectly towards the instruction or edification of the public. . . 


Without attempting an exhaustive classification, trusts which tend, directly 
to the instruction or edification of the public will be those trusts which directly 
provide the means for’ such instruction or edification—for example, by the 
endowment of priests or teachers or of churches to whom or to which the 
“ public ” can resort. Trusts indirectly so tending will prima facie comprehend 
trusts for the provision of means whereby the “ public ’’ may get the instruction 
or edification, e.g., by the endowment of colleges for the training of teachers 
and priests or of means of transport to bring “the public ” to the priests and 
teachers or to the churches. The formula by its language is not, in my judgment, 
apt to describe, nor was it intended to cover, indirect instruction or indirect 
edification, 4.e., instruction or edification derived, not from participation in 
religious worship or ability to hear and receive teaching, but from the operation 
on the mind or spirit of mankind, without more, of the force of the example 
set by the lives of saintly men and women, who have chosen to exchange the 


536 (Max. 27, 1948] ALL ENGLAND LAW REPORTS [Vol. 1 


rthly joys and pleasures that the world can offer for seclusion, poverty and 
a life ntealy dediosted to the worship of God. For these reasons, as well res 
those stated by Lorp Greene, M.R., I think that the second limb of the 
argument of counsel for the prioress also fails and, accordingly, that his appeal 
must be dismissed. a es 
LORD GREENE, M.R.: I am authorised by ASQUITH, L.J., to say 
that he has read the two judgments which have just been delivered and he 
agrees with them. Ss 
ap peer dismissed. Costs of all parties as between solicitor and client to be 
id out of ihe fund. 
Peace : Witham & Co. (for the convent and the trustees of the fund) ; 
Ellis, Bickersteth, Aglionby & Hazel (for the Converts’ Aid Society). 
[Reported by F. Gurrman, Esq., Barrister-at-Law.] 


Re EASTES (deceased), PAIN v. PAXON. 


[Caanorry Drvision (Jenkins, J.), February 25, 1948.] 
Charity—Charitable purpose—Gift to vicar and churchwardens for tome being of 
nomed church “ for purposes in connection with the said church’’—Added 
directions as to user—Requirements of children in parish—Prohibition of 
aid for overseas missions. 
By her will a testatrix gave her real and residuary personal estate to 
trustees to pay the income arising therefrom to the vicar and churchwardens 
for the time being of St. George’s Church, Deal, “. . . such income... 
to be used by the said vicar and churchwardens for any purposes in con- 
nection with the said church which they may select it being my wish that 
they shall especially bear in mind the requirements of the children in the 
said parish of St. George’s Church and I declare that in no circumstances 
shall they the said vicar and churchwardens use any portion of the said 
moneys in connection with the furtherance of overseas missions . . .” 
Hewtp: (i) the words “in connection with” the said church did not 
import something wider than the strictly religious purposes of the church. 
Re Bain ( [1930] 1 Ch. 224; 142 L.T. 344), applied. 
Re Davies (1932) (49 T.L.R. 5), distinguished. 
(ii) the words ‘‘it being my wish that they shall especially bear in mind 
the requirements of the children in the said parish of St, George’s Church ” 
did not enlarge the purposes of the gift, but merely comprised a request 
that the matters mentioned should be speciaily borne in mind ; the reference 
to the parish was only a geographical expression denoting the children 
who, being in the parish, would normally go to the parish church; and, 
therefore, the words did not import parochial work as distinct from the 
religious purposes of the church. : 
(iii) as it was possible that some of the money might have been applied 
in connection with the furtherance of overseas missions without travelling 
outside the scope of purposes pertaining to the church, the words 
“in no circumstances shall the said vicar and churchwardens use any 
portion of the said moneys in connection with the furtherance of overseas 
missions . . .” could not be said to indicate that the purposes intended by 
the testatrix were outside the scope of the church, its fabric and its services. 
Re Garrard, Gordon v. Craigie, ( [1907] 1 Ch. 382; 96 L.T. 357), applied. 
Farley v. Westminster Bank, Ltd., ( [1939] 3 All E.R. 491), distinguished. 
[As to Rerierous Trusts, see HALSBURY, Hailsham Edn., Vol. 4, pp. 187-191, 
pares. 257-264; and ror Cases, see DIGEST, Vol. 8, pp. 314-317, Nos. 949-981.] 
Cases referred to : 
(1) Be Garrard, Gordon v. Craigie, [1907] 1 Ch. 382; 76 L.J.Ch. 240; 96 L.T. 357; 
8 Digest 294, 716. 

(2) Re Bain, Public Trustee v. Ross, {1930} 1 Ch. 224; 99 L.J.Ch. 171; 142 L.T. 
344; Digest Supp. 

(3) Farley v. Westminster Bank, Ltd. Re Ashton’s Estate, Westminster Bank, Ltd. 
v. Farley, [1939] 3 All E.R. 491; [1939] A.C. 430; 108 L.J.Ch. 307; 161 
L.T. 103; Digest Supp. affg. Re Ashion’s Estate, Westminster Bank, Ltd. 

Ge": Farley, [1938] 1 All E.R. 707; [1938] Ch. 482. 


Stratton Knapman v. A.-G., [1931] 1 Ch. 197; 100 L.J.Ch. 62; 144 L.T. 
169; Digest Supp. 


C 
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(5) “cial ange ira Supp Tinley, [1946] 2 All E.R. 220; [1946] Ch. 299; 175 L.T. 
(8) Re Davies, ’s Bank, Ltd. v. Mo , 

SOA i ee styn, (1932), 48 T.L.R. 539; affd. 49 T.L.R. 

ADJOURNED Summons to determine whether a residuary gift to trustees to 
pay the income arising therefrom to the vicar and churchwardens for the time 
ing of a named church, “for any purposes in connection with the said church” 
with certain super-added directions as to the use of the income, was a valid 
charitable gift. JENxIns, J., held that the gift was good. The facts appear 
in the judgment. 

Droop for the plaintiffs (trustees and executors of the will). 

Wigglesworth for the vicar and churchwardens. 

Danckwerts for the Attorney-General. 

Newsom for Treasury Solicitor. 

__ JENKINS, J. : This summons raises a question of the validity of a residuary 
gift contained in the will of the testatrix, Ada Mary Eastes. The will is dated 
Mar. 29, 1943. The testatrix.died on Jan. 4, 1946, and probate was granted 
to the plaintiffs on June 11, 1946. By her will the testatrix gave her real and 
residuary personal estate to the trustees of the will on trust to pay the income 
arising therefrom to the vicar and churchwardens for the time being of St. 
George’s Church, Deal, with the following directions as to its use: 

- + . such income of both my real and residuary personal estate to be used by the 

said vicar and churchwardens for any purposes in connection with the said church 
which they may select it being my ae that they shall especially bear in mind the 
requirements of the children in the said parish of St. George’s Church and I declare 
that in no-circumstances shall they the said vicar and churchwardens use any portion 
of the said moneys in connection with the furtherance of overseas missions And my 
trustees shall accept the receipt of the treasurer or other respénsible official of the 
said church for all payments to be made to such church under my will without being 
responsible further or otherwise to see to the due application thereof . . . 
It is difficult to ascertain who would be entitled as next-of-kin in the event 
of a decision adverse to the claim that this is a valid charitable gift. Accord- 
ingly, the Treasury Solicitor has been added to represent those interested on 
the footing of an intestacy. The other defendants are the vicar and church- 
wardens of St. George’s Church, Deal, and the Attorney-General as representing 
charity. 

The question which I have to decide is whether, having regard, to the testatrix’s 
directions as to the purposes for which the income is to be used, and, in particular, 
to the super-added expression of the testatrix’s wish “‘ that they shall especially 
bear in mind the requirements of the children in the said parish . . .” and the 
prohibition against the use of any portion of the said moneys “in connection 
with the furtherance of overseas missions . . .”, the vicar and churchwardens 
are given this income upon trusts which are valid charitable trusts or on trusts 
which are not necessarily and exclusively charitable, in which case the gift 
would fail both on the ground of perpetuity and on the ground of uncertainty. 
The question is one on which there is a good deal of authority. The cases draw 
distinctions which seem to me to be somewhat fine and I am anxious to avoid 
saying anything which would add any further degree of refinement. ; 

One starts, first, with the proposition, which I apprehend no one would dispute, 
that a gift to the vicar and churchwardens of a parish in the name of their 
office—simply a gift to a vicar and churchwardens of such-and-such a parish—is 
a valid charitable gift, so that, if all the testatrix had done here was to give her 
real and residuary personal estate or the income thereof in perpetuity to the 
vicar and churchwardens for the time being of St. George’s Church, Deal, there 
would be no question but that that would be a valid charitable gift for religious 
purposes, and the precise mode of its application for those purposes would, 
if necessary, have to be settled by a scheme. Next, it appears from Re Garrard 
(1) that the same result follows in the case of a gift “ to the vicar and church- 
wardens for the time being ”’ of a parish ‘‘ to be applied by them in such manner 
as they shall in their sole discretion think fit . . .’ That is just as much a 
valid charitable gift as a gift to the vicar and churchwardens for the time being 
simpliciter. The added words giving absolute discretion as to the eprlingyion 
of the money make no difference for this purpose. Joyoz, J., put it in this 


way ( [1907] 1 Ch. 384) : 
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The churchwardens are the officers of the parish in ecclesiastical matters, 80 that 
a mere gift or legacy to the vicar and churchwardens for the time being of a parish, 
without more, is a gift or charitable legacy to them for ecclesiastical purposes In t 
parish. It was suggested that the words in the latter part of the gift were inconsistent 
with its being a charitable gift, and that they implied that the vicar and church- 
wardens were to take beneficially. In my opinion there is no contradiction or Inconsis- 
tency in the will whatever. The words “ to be applied by them in suvh manner as they 
shall in their sole discretion think fit,” to my mind merely direct that the particular 
mode of application within the charitable purposes of the legacy is to be settled by 
those individuals, or rather that there is power given them to do it, subject always, 
of course, to the jurisdiction of the court. Therefore I declare this to be a good 
charitable legacy for the benefit of the parish of Kington for ecclesiastical purposes. 

If the direction here had been that the vicar and churchwardens were to use 
the money for such purposes as they might select, on the authority of Re Garrard 
(1) that still would have been a good charitable gift. In the present case, 
however, the direction is not simply that they are to use the money for such 
purposes or in such manner as they think fit, but it is that the income is to be 
usec for any purposes in connection with the said church which they may 
select, so that the question arises whether the reference to “ purposes in connection 
with the said church” deprives the gift of the charitable character which it 
would otherwise possess. On that question there is the authority of Re Bain (2), 
where there was a residuary bequest to the vicar of St. Alban’s Church, Holborn, 
E.C., ‘‘ for such objects connected with the church as he shall think fit.”” It 
was held ( [1930] 1 Ch. 224) (Russetx, L.J., dissenting) : 

. . . that the bequest, which was admittedly to the vicar as holder of his office on 
trust, was a valid charitable bequest, as on the true construction of the words “ for 
such objects connected with the church as he shall vhink fit” the discretion vested 
in the vicar must be,exercised within the scope of church and pot parochial purposes. 
I think the construction placed on the gift by the majority of the Court of 
Appeal is, for my purpose, sufficiently summed up in what was said by Lorp 
HanwortH; M.R. (ibid., 232): 

It appears to me that the words ‘‘such objects connected with the church,” that 

is the Church of St. Alban’s, are to be interpreted narrowly or rather, perhaps as 
relating to the church in contradistinction to relating to the parish ; and it is not 
disputed that if the objects were confined to the support of the church, its fabric and 
its services, that would be a good charitable bequest. I see no reason to import into 
“objects connected with the church” parochial activities which would embarrass 
our interpretation as against an interpretation connecting the use of the funds to the 
specific church indicated of which the recipient is the vicar. 
That is an authority which still stands as a decision of the majority of the Court 
of Appeal and, it is, of course, binding on me. It is to be observed that a dis- 
tinction was drawn between ‘‘ objects connected with the church ’’—that is 
to say, the church, its fabric and its services—and “ parochial activities,” 
an expression which is capable of wider significance. 

That distinction was later brought out by Re Ashton (3) in the Court of Appeal, 
& case which went to the House.of Lords, where it is reported as Farley v. 
Westminster Bank (3). In that case the gift was to the vicars and church- 
wardens of two named churches for parish work. The headnote ( [1938] 1 
Ch. 482) states that the Court of Appeal held, CLauson, L.J., dissenting : 

a rent that it was impossible to find any substantial distinction between the phrase 

for parish work ” and the phrase “ parochial activities” or ‘‘ parochial purposes ” 
which were considered in the Court of Appeal in Re Bain (2) and Re Stratton (4) not 
to be charitable, and that the expression “ parish work” could not as a matter of 
construction be read as equivalent to “ church work,” and that the gifts in question 
were not therefore charitable and consequently failed. 


The House of Lords unanimously affirmed the decision of the Court of Appeal, 
holding that the objects apprehended in the expression ‘‘for parish work ” 
were not necessarily charitable as they would, in the ordinary meaning, include 
objects which are not charitable in the legal sense, but it is quite clear, I think, 
that the House of Lords, in so holding, recognised the principle that a plain 
gift to the vicar and churchwardens of a church for the purposes of their spiritual 
duties as vicar and churchwardens would be a good charitable bequest. The 
difficulty arose simply on account of the added words in the case their Lord- 


ships were considering. That appears, I think 
said ( [1939] 3 All E-R, 493) ppears, ink clearly, from what Lorp ATKIN 
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I was then referred to Re Simson (5), the gift there being to the vicar of a 
church “ to be used for his work in the parish.” It was decided that the words 

to be used for his work in the parish ” did not deprive the gift of the charit- 
able character it would have possessed if it had simply been a gift to the vicar 
simpliciter, Romer, J., holding that the added words merely had the effect 
of imposing a limitation on the scope of the trust which would have been created 
simply by a gift to the vicar. Finally, I was referred to Re Davies (6) where 
the Court of Appeal had to consider a gift “to the archbishop for the time 
being of the Archdiocese of Cardiff for work connected with the Roman Catholic 
Church in the said archdiocese.” Lorp HANWoRTH, M.R., in a judgment very 
shortly reported, said (49 T.L.R. 5) that that : 

Ciauson, J., had put to himself the right test when he said that he could not escape 
from the conclusion that the words used would cover much work which was not in 
the strict sense charitable. It was not every bequest which could be called charitable 
because the testator intended his money to be used for purposes which commended 
themselves to him as right and proper ones. There were many purposes importing 
piety, philanthropy, or benevolence which, however meritorious in themselves, were 
not in the strict sense charitable. It was contended for the appellant that the words 
in the will meant to indicate simply the work of the Roman Catholic Church, but 
the words “connected with ” had been used by the testatrix, and the court must 
construe them. They could only mean that something must be added to the scope 
of the ordinary work of the Roman Catholic Church, making the words used and the 
choice of work open to the appellant even wider than they would otherwise have been. 
The appeal should therefore be dismissed, with costs. 


That case was relied on by counsel for the Treasury Solicitor as authority 
for the proposition that the words ‘‘ connected with ” or “‘ in connection with ” 
have an enlarging effect. He said, just as ‘‘ work connected with the Roman 
Catholic Church ” was held in Re Davies (6) to import something wider than the 
strictly religious purposes of the church, so, too, here “‘ purposes in connection 
with the said church”? must mean something wider than ‘“‘ the purposes of 
the said church,” and he invited me to hold that these words “‘ in connection 
with ” bring in objects not necessarily of a charitable character. As to that, 
I would make two observations. In the first place, this is a very short report 
of Re Davies (6). In the second place, the gift clearly did not relate to any 
specific church, its fabric and services, but it related to the work carried on 
by the religious body known as the Roman Catholic Church in a particular 
archdiocese. It seems to me that that is a material distinction between Re 
Davies (6) and this case. I would also add that when the Court of Appeal 
in Re Bain (2) had to decide the effect of the expression “for such objects 
connected with the church’ the majority did not hold that the words in that 
context had an enlarging effect of the kind contended for by counsel. 

It seems to me that there is a limit to the fineness of distinctions which can 
reasonably be drawn between gifts of this type. In the present case, apart 
from the added directions—to which I will refer in a moment—there seems 
to me to be a gift which is, in all material respects, in terms indistinguishable 
from those used in Re Bain (2), where the majority of the Court of Appeal 
held that the gift was good. It seems to me, therefore, that, unless there is 
anything in the added words which constrains me to place some different con- 
struction on the primary trust, my proper course is to follow Re Bain (2), but 
I must first consider whether the added directions so enlarge the gift for “‘ any 
purposes in connection with the said church ” as to bring the case within the 
principle of Farley v. Westminster Bank (3), under which gifts “for parish 
work” are not charitable. 

The words in question are first these: “... it being my wish that they 
shall especially bear in mind the requirements of the children in the said parish 
of St. George’s Church .. .” It is said that the reference to the parish here 
brings in parochial purposes or considerations and shows that the testatrix 
was not using the phrase ‘‘ purposes in connection with the said church ”’ in 
the sense in which the substantially similar phrase was held to have been used 
in Re Bain (2). It does not seem to me that there is really anything in those 
words which would justify me in coming to that conclusion. They are not 
words of trust. They are precatory, and, all they request in terms 1s that the 
vicar and, churchwardens shall specially bear in mind the requirements of the 
children. That is to say, the testatrix expresses a wish that the vicar and 
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churchwardens shall specially bear in mind those requirements in selecting the 
purposes for which they are to use the income, which are still purposes in 
connection with the said church.” It seems to me that regarding “ purposes 
in connection with the said church” as confined, to the maintenance of the 
church, its fabric and its services, those purposes must be carried out with 
regard to the requirements—or needs—of certain people, namely, the people 
—primarily parishioners—who are members of the congregation attending the 
church. After all, the fabric of the church has to be maintained with a view 
to their requirements or needs and the services have to be conducted. with a 
view to their requirements or needs, and it seems to me that the requirements 
or needs of the congregation in general include those of the children as well as 
of the adults comprised in it. Therefore, the testatrix does not seem to me to 
be enlarging the purposes by the words in question. I think they can well 
be satisfied within the scope of purposes pertaining to the fabric of the church 
by such things as the provision of a suitably furnished side chapel for children 
—that is not, of course, an exhaustive suggestion at all—and within the scope 
of purposes pertaining to the services of the church by the provision of services 
particularly suited to the requirements or needs of the young. As regards 
the reference to the parish in the passage referring to the children, that seems 
to me to be only a geographical expression denoting the children who, being 
in the parish, would normally go to the parish church. If the words had simply 
been ‘‘the requirements of the children,” I think they would have come to 
exactly the same thing. 

That is one of the added directions. The other is the declaration that “. . . 
in no circumstances shall the said vicar and churchwardens use any portion 
of the said moneys in connection with the furtherance of overseas missions 
...” That, again, is relied on by counsel for the Treasury Solicitor as enlarging 
the meaning to be attached to ‘‘ purposes in connection with the said church.” 
He. says it purports to exclude something already altogether outside those 
purposes in the narrow sense of the maintenance of the church, its fabric and 
services, and by so doing shows that the testatrix, in making her will, had in mind 
purposes of an altogether wider range, and that, once one gets outside the narrow 
limits of the church, its fabric and its services, one can put no limit narrower than 
that of parish work, which is admittedly an unduly wide one. It does not seem to 
me that itis right to attribute this affect to the words in question. Even if they 
were wholly inappropriate, I would be loth to regard them as altering by implica- 
tion the effect of that which had gone before. I would sooner regard them as im- 
posing ex abundanti cautela a restriction which was, in fact, wholly superfluous 
in view of the limits already placed on the trust. In my view, however, it 
would not be impossible that, apart from this declaration, some part of the 
moneys might have been applied in connection with the furtherance of over- 
seas missions without travelling outside the scope of purposes pertaining to 
the church, its fabric and services. For instance, sums might have been applied 
in holding special services for the purpose of promoting interest in or praying 
for overseas missions, and, if it were part of such services to have collections 
for Overseas missions, conceivably the vicar and churchwardens might have 
thought that it would be a purpose pertaining to the services of the church 
to supplement such collections by some contribution out of the trust income. 
In any case, as I have already indicated, I think it would be wrong on the 
strength of doubtful inferences to be collected from this declaration to give the 
words “‘ purposes in connection with the said church ”’ some meaning other or 
wider than that attached to the substantially similar expression used in Re 
Bain (2). For these reasons, I propose to declare that the residuary gift of 
the testatrix’s real and personal estate is a valid gift. 

The matter was referred to chambers for the settlement of a scheme. Costs of 
all parties as between solicitor and client to be paid out of the estate. Further 
proceedings against the Treasury Solicitor stayed. 

Solicitors: Kinch & Richardson, agents for Gardner & Allard, Whitstable 
(for the plaintiff) ; Lee, Bolton & Lee (for the vicar and churchwardens) ; Treasury 
Solicitor (for H.M. Attorney-General and those interested on intestacy). 

{ [Reported by R. D. H. Ossorneg, Esq., Barrister-at-Law.] 
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Re FLINN (deceased). PUBLIC TRUSTEE v. GRIFFIN. 

[CHANCERY Diviston (Jenkins, J .), March 2, 1948.] 

Charity—Charitable purpose—Gift *‘to His Eminence the Archbishop of West- 
minster Cathedral London for the time being . . . to be used by him for such 
purposes as he in his absolute discretion thinks jf.” 

By her will, dated Apr. 27, 1946, a testatrix who died on July 11, 1946, 

after making several pecuniary bequests, gave her residuary estate: “To 

A His Eminence the Archbishop of Westminster Cathedral London for the 

time being . . . to be used by him for such purposes as he shall in his 
absolute discretion think fit.” 


HELD: (i) the gift was to the archbishop virtute officiti and not 
beneficially. 

Thornber v. Wilson, (1858) (4 Drew. 350; 32 L.T.O.S. 115); Re Delany, 
Conoley v. Quick, ( [1902] 2 Ch. 642; 87 L.T. 46) ; and Re Garrard, Gordon 

B v. Craigie ( [1907] 1 Ch. 382; 96 L.T. 357), applied. 

(ii) the words ‘‘to be used by him for such purposes as he shall in his 
sole discretion think fit’ should not be given the effect of enlarging the 
ambit of the purposes to which the archbishop could properly apply the 
gift virtute officii beyond the scope of legal charity, but merely directed 
that the mode of application within the charitable purposes of the gift 

C was to be settled by ‘‘His Eminence the Archbishop of Westminster 
Cathedral London for the time being,” and, therefore, the bequest was a 
valid charitable gift. 

Re Garrard, Gordon v. Craigie, ( [1907] 1 Ch. 382; 96 L.T. 357), applied. 

Re Davidson, Minty v. Bourne, ( [1909] 1 Ch. 567; 99 L.T. 222), dis- 
tinguished. 

[As To Reticious Trusts, see HALSBURY, Hailsham Edn., Vol. 4, pp. 187-191, 
D paras. 257-264 ; and ror Caszs, see DIGEST, Vol. 8, pp. 314-317, Nos. 949-981.] 
Cases referred to : 
(1) Thornber v. Wilson, (1858), 4 Drew. 350; 28 L.J.Ch. 145; 32 L.T.O.S. 115; 
22 J.P. 769; 4 Jar. N.S. 1268; 7 W.R. 24; 62 E.R. 135; 8 Digest 317, 987. 
(2) Re Delany, Conoley v. Quick, [1902] 2 Ch. 642; 71 L.J.Ch. 811; 87 L.T. 46; 
51 W.R. 27; 8 Digest 245, 50. 
(3) Re Garrard, Gordon v. Craigie, [1907] 1 Ch. 382; 76 L.J.Ch. 240; 96 L.T. 357; 
E 51 Sol. Jo. 209; 8 Digest 294, 7/6. 
(4) Re Davidson, Minty v. Bourne, [1909] 1 Ch. 567; 78 L.J.Ch. 437; 99 L.T. 222; 
52 Sol. Jo. 622; 8 Digest 296, 735. 
(5) Re Barclay, Gardner v. Barclay, Steuart v. Barclay, [1929] 2 Ch. 173; 98 L.J.Ch. 
410; 141 L.T. 447; Digest Supp. 
(6) Re Ray’s Will Trusts, Re Ray’s Estate, Public Trustee v. Barry, [1936] 2 ANE.R. 
93; [1936] Ch. 520; 105 L.J.Ch. 257; 155 L.T. 405; 80 Sol. Jo. 406; 
Digest Supp. 
F (7) Farley v. Westminster Bank, Ltd. Re Ashton’s Estate, Westminster Bank, Ltd. 
v. Farley, [1939] 3 All E.R. 491; [1939] A.C. 430; 108 L.J.Ch. 307; 161 
L.T. 103; 55 T.L.R. 943. H.L.; Digest Supp. 
(8) Re Norman, Andrew v. Vine, [1947] 1 All E.R. 400; [1947] 1 Ch. 349 ; [1947] 
L.J.R. 780; 177 L.T. 125. 
ADJOURNED SuMMons to determine whether, on the true construction of the 
will of the testatrix, a residuary bequest ‘‘ to His Eminence the Archbishop 
G of Westminster Cathedral London for the time being . . . to be used by him 
for such purposes as he shall in his absolute discretion think fit” was a 
gift to the person who at the date of the testatrix’s death answered that descrip- 
tion, beneficially or on trust, and, if on, trust, whether on a valid charitable 
trust for ecclesiastical purposes. 
wins for the Public Trustee. 
z. R. A. Walker for His Eminence the Archbishop of Westminster Cathedral. 
H Stranders for next-of-kin, Miss B. Harty. 
Raymond H. Walton for other next-of-kin. 


i i i » validi herwise 
JENKINS, J.: This summons raises a question of the validity or otherv 
of a residuary gift contained, in the will of the testatrix, Kathleen Agnes Flinn, 
who died on July 11, 1946. The will is dated Apr. 27, 1946, and was proved 
by the Public Trustee on Nov. 19 in that year. The testatrix appointed the 
Public Trustee to be her executor and trustee, and gave personal legacies to 
certain individuals, and then continued : 
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i he parish priest (for the time being) of St. Joseph’s Catholic Church 
Figen ae Falicotovte: £500 Ne of duty to be sib on the church as he thinks ~ 
I give to the parish priest (for the time being) of the Catholic Church of Our Lady 
the Assumption and St. Gregory Warrick Street near Regent Street London £50 
free of duty to spend on the church. 

Then comes the gift which has given rise to the question : 

To His Eminence the Archbishop of Westminster Cathedral London for the time 
being I bequeath all the rest residue and remainder of my property of every nature 
and kind subject to the payment of my funeral and testamentary expenses and debts 
to be used by him for such purposes as he shall in his absolute discretion think fit. 

The questions which arise in connection with that gift are of this nature. 
First, is it a gift to the person who at the date of the testatrix’s death answers 
the description of ‘‘ His Eminence the Archbishop of Westminster Cathedral 
London ” beneficially, or is it a gift on trust. If it is a gift beneficially, then no 
further question arises, but, if it is a gift on trust, the further question arises 
whether the trust is a valid charitable trust or a trust which is void, for uncer- 
tainty. Having regard to the words “for such purposes as he shall in his 
absolute: discretion think fit,” which are the most general words which can be 
imagined, it is clear that the trust, if trust it be, must necessarily be void for 
uncertainty unless the purposes to which the archbishop can apply the fund 
are limited, to charitable purposes jn the legal sense of that expression. 

To deal with the first of these questions, is it a gift to the archbishop bene- 
ficially or is it a gift to him on trust? I have been referred to a number of 
authorities, and, having considered them, I feel no doubt that the gift here is a 
gift to the archbishop, not as an individual, but by virtue of his office. It 
follows that it is not a gift to him beneficially. The first of the authorities 
cited to me to which I need refer is Thornber v. Wilson (1) where the gift was 
for the term of 7 years ‘“‘ to the then minister of the Roman Catholic chapel 
at Kendal’? whom the testator also made his residuary legatee. KINDERSLEY, 
V.-C., in his judgment said (4 Drew. 351) : 


After referring to the will, I cannot entertain any doubt that the intention was to 
benefit the minister as such, that is, the chapel. The question whether there is a 
charitable gift does not depend on the fact that there is a gift to an individual describ- 
ing him as minister ; but on this, whether the testator designates the individual as 
such, or as being the person who happens to fill the office. A gift to a minister as such, 
is a charitable bequest. I think here the intention was clearly to benefit the minister 
and chapel; it was not a personal bequest, with a description of the person to be 
benefited. A gift to the person now minister would have been different ; the testator 
might be unacquainted with his name, and so only be capable of describing him by 
his office. 


That seems to me to be clear authority for the proposition that a gift, for example, 
to the minister for the time being of a particular Roman Catholic chapel or 
to the person who at some future time shall be such minister are to be construed, 
as gifts, not to the individual, but to the holder of the office by virtue of his 
office. To the same effect is Re Delany (2), where the gifts were to women 
who held certain offices in a religious order or their successors. The question 
was whether the persons named took beneficially or by virtue of their office. 
A question of construction arose as to the effect of the use of the word, “‘ succes- 
sors.’ FARWELL, J., dealt with that ( [1902] 2 Ch. 646), and the effect of his 
observations can best be summarised by saying that he came to the conclusion 
that a gift to X and her successors was a gift to X as holder of the particular 
office, or, in other words, it was the same in effect as a gift to the holder for the 
time being of the particular office. The learned judge went on to state with 
approval what was said in the case of Thornber v. Wilson (1). 

; In Re Garrard (3) there was a gift to the vicar and churchwardens for the 
time being of a certain parish “to be applied by them in such manner as they 
shall in their sole discretion think fit,” and it was held “‘ that the bequest was 
a good charitable gift for ecclesiastical purposes in the parish.” Joycs, J., 
said ( [1907] 1 Ch. 384) : 


The matter with regard to which I reserved judgment in this case was a legacy 
of £400 to the vicar and churchwardens for the time being of Kington to be applied 
by them in such manner as they shall in their sole discretion think fit. Having regard 
to the decision of KrinDERSLEY, V.-C., in Thornber v. Wilson (1), and see Re Delany (2), 
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it is clear that a legacy to the vicar for the time being of a parish is a charitable gift 
for the benefit of the parish for ecclesiastical purposes. The churchwardens are the 
officers of.the parish in ecclesiastical matters, so that a mere gift or legacy to the vicar 
and churchwardens for the time being of a parish, without more, is a gift or charitable 
legacy to them for ecclesiastical purposes in the parish. It was suggested that the 
words in the latter part of the gift were inconsistent with its being a charitable gift, 
and that they implied that the vicar and churchwardens were to take beneficially. 
In my opinion there is no contradiction or inconsistency in the will whatever. The 
words “to be applied by them in such manner as they shall in their sole discretion 
think fit,’ to my mind merely direct that the particular mode of application within 
the charitable purposes of the legacy is to be settled by those individuals, or rather 
that there is power given to them to do it, subject always, of course, to the jurisdiction 
of the court. Therefore I declare this to bé a good charitable legacy for the benefit 
of the parish of Kington for ecclesiastical purposes. 


I was also referred to Re Davidson (4) the headnote of which states ( [1909] 1 
Ch. 567): 


A residuary bequest in trust for the Roman Catholic Archbishop of Westminster 
for the time being, to be distributed by him between such charitable, religious, or other 
societies, institutions, persons, or objects in connection with the Roman Catholic 
faith in England as he shall in his absolute discretion think fit :—HrLp: not a good 
charitable bequest, but void for uncertainty. 


This case bears really on the second point with which I have to deal, because 
it was not disputed, or, at all events, was not seriously disputed, that the arch- 
bishop took as a trustee and not beneficially. The point for which the case 
was cited to me was that the Court of Appeal declined to accept the proposition 
that the meaning of the words of the trust should be governed by the office 
held by the trustee so that the words : 

. . . to be distributed and given by him at his absolute discretion between such 
charitable religious or other societies, institutions, persons or objects in connection 
with the Roman Catholic faith in England as he shall in his absolute discretion think 
fit 


should be construed, as limited to such purposes within the scope of the words 
in question as were legally charitable purposes. The Court of Appeal held that 
the character of the trustees could not have that effect on the trust, and, examin- 
ing the possible means of distribution within the ambit of the expressed purposes, 
they came to the conclusion that some of the purposes within it might not be 
charitable in the legal sense. In Re Barclay (5) (the Farm Street Chapel case), 
the gift was: . 

To the superior of the Jesuit Church of the Immaculate Conception, Farm Street, 
London, to the superior of that church at the moment of the legacy falling due and 
failing him to any other representative father of the Order of the Society of Jesus .. . 


In that case Tomi, J., held that the gift was a valid gift to the superior at the 
moment pointed out by the will. That decision was reversed on appeal, and it 
was held “that the gift was to the superior, upon trust for the benefit of the 
Church at Farm Street as he might in his discretion think fit,”’ and that this was a 
valid gift. Tomi, J., expressed his view ( [1929]-2 Ch. 182) : 

In my opinion the gift to a person described as the Superior does not per se make 
him a trustee, even though he may not be personally known to the testatrix, nor do 
I think he can be fixed with a trust, because by vow or otherwise, he is under some 
obligation of conscience carrying no legal sanction to deal with what he receives in a 
particular way. ' 

In the Court of Appeal Lawrence, L.J., stated the contrary view very clearly 
where he said, (ibid., 191): : oo ne y 

the residue was bequeathed to Father Steuart for his own u 

_eameoe fac mat dani to agree with this view. The indications contained in the 
will that the gift was in respect of the office held by the legatee and that the re 
was not merely mentioned in order to describe the legatee, who was to take for his 
personal use, are in my opinion too strong to admit of the construction placed upon 
i the learned judge. ' 

Fs es on to oie ab : ‘ Not only is the legatee described by his office without 
mentioning his name, which of itself might not be sufficient se. bed but, a matter 
which has no counterpart here, there was a direction to the Society of seve 
and not to the. superior to pay certain legacies. Russet, L.J., said (ibid., 


195): 
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The gift is to a person to be ascertained in a particular way, who may, and or all 
probability will, be quite unknown to and unconnected with the testatrix. This fact, 
though it renders unlikely an unfettered beneficial gift to the donee, would be insuffi- 
cient without further context, to establish a trust. In this will there are to be found 
three important features. First, the testatrix explains the reason of the gift—namely, 
gratitude to the Society of Jesus for her receipt of the grace of the true faith. 
Secondly, the gift is to a person holding an official or representative character . . . 


Then he refers to the direction that the society shall pay certain gifts, which 
is the same point as had, been taken by LAawRENCE, L.J. 

In Re Ray’s Will Trusts (6) there was a gift to a person who at the time of 
the testatrix’s death should be or should act as abbess of the convent in which 
the testatrix was a nun. That was held by Ciauson, J., on grounds similar to 
those in the other cases, to be a gift to the legatee virtute offici and not bene- 
ficially. I was also referred, really on the second question, to Farley v. West- 
minister Bank, Ltd. (7). That was a case of the bequest of the residue of the 
testator’s estate ‘‘ in equal shares to two charities and, to the respective vicars 
and, churchwardens of two named, churches ‘for parish work’.” It was held 
( [1939] A.C. 430): 

. . . that, as the words “ for parish work ” would in their ordinary meaning include 
objects which were not charitable in the legal sense, those gifts were not charitable 
and consequently failed. 


In the recent decision of Vartsry, J., Re Norman (8) ( [1947] 1 Ch. 350), a 
testatrix by her will provided: ‘‘I request that the residue of my moneys be 
bequeathed, to the editors of the missionary periodical called ‘Echoes of 
Service ’ to be applied, by them or him (sic) for such objects as they may think 
fit.” She was a member of “ The Brethren,’”’ having for over fifty years been 
one of their missionaries. On a summons to determine, inter alia, whether 
the bequest constituted a valid gift to the editors beneficially or for charitable 
purposes, the evidence was that the editors were trustees and, treasurers of the 
churches of “The Brethren” so far as regarded the missionary activities of 
‘““The Brethren,’ and that ‘‘ Echoes of Service’ was the title of a magazine 
and, the accepted, designation of a charity recognised by the Inland Revenue 
authorities. It is to be observed that the gift there was to the ‘‘ editors of the 
missionary periodical . . . for such objects as they may think fit.”” There 
is only one passage which I need read in Vaisry, J.’s judgment, and that is where 
he said (ibid., 355) : 

The audited account for 1945 shows that substantially the whole of the funds 
collected were expended on missionaries and missionary efforts in various parts of 
the world. In my judgment, the case falls within the principle of Re Garrard (3), 
where Joyce, J., held that a bequest to a vicar and churchwardens of a named parish 
to be applied by them in such manner as they should in their sole discretion think 
fit was a good charitable gift for ecclesiastical purposes in the parish, and I see no 
reason why I should in this case draw a distinction between two expressions so similar 
as “for such objects,” and “in such manner.” If I am wrong, it may be that the 
reference to objects, etc., is merely an indication of absolute ownership, with the 
result that the defendant editors take beneficially, and, were I so to hold, it would 
make no practical difference, since they offer to undertake to apply the funds for 
the purposes of their trust. But, in my view, that is not what the testatrix meant 
nor is it what she has said. 

As I have said, on the first question I entertain no doubt but that this gift, 
on its true construction, is a gift to His Eminence the Archbishop of Westminster 
Cathedral, London, for the time being, virtute officit and not beneficially. 

As to the second question, I think it should be answered in this way. It 
seems to me that, on the principle stated in Thornber v. Wilson (1), Re Delany (2), 
and in Re Garrard (3), and recognised in Farley v. Westminster Bank, Ltd. (7), 
a gift “to His Eminence the Archbishop of Westminster Cathedral London 
for the time being,”’ without more, would be a good charitable gift to the arch- 
bishop for the time being virtute officit for ecclesiastical purposes. In this case, 
therefore, one starts with a gift which, if it stood alone, would be a valid charit- 
able gift for ecclesiastical purposes. That being so, do the superadded, words 

to be used by him for such purposes as he shall in his absolute discretion 
think fit’ destroy the charitable character of the preceding gift ? The words: 

‘ for such purposes as he shall in his absolute discretion think fit” are, taken 
literally and at their face value, all embracing. They would enable the donee 
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to put the money in his pocket or do anything else with it he might 
choose. Obviously, that wholly =the bam deg am cannot be a a 
to the words consistently with the conclusion already reach h i 
is to the archbishop by virt f hi Ps ; im oI er 
an sath ae re he th r oe poe and not beneficially. What force, 
cc ov ree na 0 the words in question? In my judgment, they 

given the effect of enlarging the ambit of the purposes to which 
the archbishop can properly apply this gift virtute officii beyond the scope of 
legal charity. I see no necessity for doing that. There is nothing here in the 
nature of a definition of the purposes so framed as to include purposes of a 
kind not necessarily charitable, and ‘cases such as Re Davidson (4) are distin- 
guishable on this ground. In my judgment, the only effect that can be properly 
attributed to the words is the effect attributed to the very similar words in 
Re Garrard (3): ‘to be applied by them in such manner as they shall in their 
sole discretion think fit,’’ which, in the view of Joycon, J., merely, directed that 
the particular mode of application within the charitable purposes of the legacy 
was to be settled by the vicar and churchwardens. So, here, it seems to me 
that the words “to be used by him for such purposes as he shall in his sole 
discretion think fit’? merely direct that the particular mode of application 
within the charitable purposes of the gift is to be settled by ‘‘ His Eminence 
the Archbishop of Westminster Cathedral London for the time being.” 

It was suggested in argument that Re Garrard (3) is of doubtful authority 
and should not be followed. I cannot agree, because it has been followed in 
many cases, and as recently as last year it was followed by VatsEy, J., in Re 
Norman (8). It seems to me that the present case is just as much, if not more, 
within the principle of Re Garrard (3) as Re Norman (8) was. I can see no 
more reason why I should draw a distinction between two expressions so similar 
as “‘for such purposes”’ and ‘“‘in such manner,” than VaisEy, J., saw for 
drawing a distinction between ‘“‘for such objects”? and ‘‘in such manner.” 
It seems to me also that,'so far as those who are attacking the gift are concerned, 
the same sort of dilemma as was noticed by VatsEy, J., in Re Norman (8) 
might well arise, because, if my construction of the words ‘ for such purposes 
as he shall in his absolute discretion think fit ’’ were wrong, if ‘‘ for such pur- 
poses ’’ must, in truth, be given a wholly and utterly unrestricted meaning, 
then the result might well be that the conclusion reached in the first instance 
to the effect that the gift to the archbishop for the time being was a gift virtute 
offictt and not beneficially might be cancelled out, and that, looking at the 
whole of the gift, one would be constrained, to conclude that, peculiar though 
it might be, what the testatrix had done was to make a beneficial gift to the 
person for the time being holding the office of Archbishop of Westminster 
Cathedral. That, as appears from what I have already said, would not, in 
my judgment, be the right conclusion, but it seems to me that it might well 
be the right one if the conclusion that I have actually reached were wrong. 
The result contended for by the next-of-kin can only be reached, first, by 
denying the words ‘for such purposes as he shall in his absolute discretion 
think fit,’’ their full and literal meaning on the ground that the gift is to the 
archbishop in trust and not beneficially, and then assigning to them a particular 
construction short of their full and literal meaning which will serve the purpose 
of invalidating the trust. It seems to me that the choice lies between absolute 
gift and valid trust and that valid trust is the correct solution. 

I will, therefore, declare that, on the true construction of the will, the gift is a 
gift to the defendant as a trustee and not beneficially, and, in answer to the second 
question, that the defendant holds the residuary estate on a valid charitable 
trust for ecclesiastical purposes. The costs of all parties as between solicitor 
and, client, will come out of the estate. 

Declaration accordingly. 

Solicitors: Farrer & Co. (for the Public Trustee and other next-of-kin) ; 
Witham & Co. (for His Eminence the Archbishop of Westminster Cathedral) ; 
Shaen, Roscoe & Co. (for next-of-kin, Miss B. Harty). 

[Reported by R. D. H. Ossorne, Esq., Barrister-at-Law.] 
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ACME FLOORING AND PAVING CO. (1904) LTD. ». 
INLAND REVENUE COMMISSIONERS. 
[Court or AppEAL (Tucker, Somervell and Cohen, L.JJ.), March 2, 3, 1948. | 
Revenue—Excess profits tax—Capital computation—“ Money not required for 
purposes of the business ’—Reserves for purchasing timber stocks—Timber 
control—Restriction of supplies—Finance (No. 2) Act, 1939 (c. 109), sched. 
VII, pt. II, para. 3. ; q 

The Finance (No. 2) Act, 1939, sched. VII, pt. I, under which is 
computed the capital employed in trade for the purpose of the assessment 
of excess profits tax, provides: “3... . any moneys not required for 
the purposes of the trade or business, shall be left out of account... .- 

A company carrying on business as manufacturers of wooden blocks 
for flooring and street paving was accustomed to have large cash balances 
on deposit with its bankers for the purchase of wood when market 
conditions were favourable. In 1939, at the outbreak of war, the company 
came under the Timber Control and thereafter was directed from time 
to time to sell timber from its stocks for national requirements and was 
only allowed to purchase such timber as was_wanted for its immediate 
purposes. In the result, its stocks were greatly depleted, but, owing to 
its inability to make full replacements, its cash balances increased. In 
the periods under review, i.e., those ending Jan. 31, 1940, and Jan. 31, 
1942, the lowest cash balances amounted to £140,000 and £127,000 respec- 
tively, while the lowest cash balance in the standard year was £82,500. 
It was estimated that the cost of replacing timber stocks to the 1939 
level would be not less than £300,000. On Jan. 31, 1940, the company’s 
cash at bank and in hand stood at £206,000, and at Jan. 31, 1942, 
£235,000. The company had provided, against maintenance contracts, 
a reserve amounting on Jan. 31, 1942, to £23,800, which was agreed to 
be in excess of requirements, and also a reserve against war risks amounting 
on Jan. 31, 1940, and Jan. 31, 1942, to £86,000. The company contended 
that the whole of its available cash was required for re-stocking. 

HELD: in applying para. 3, the test was whether a reasonable business 
man would in all the circumstances have kept the money idle for 
re-stocking, and, as there was no prospect of replacing stocks during the 
relevant chargeable accounting periods nor within a reasonable time 
thereafter, the amount of the difference between the minimum cash balance 
in the standard year and that in each of the relevant periods was ‘“‘ moneys 
not required for the purposes of the . . . business ”’ within the paragraph. 

Thomas Roberts (Westminster), Lid. v. Inland Revenue Comrs., (1946) 
(E.P.T. Leaflet No. 42), applied. 

Inland Revenue Comrs. v. Terence Byron, Lid., ({1945] 1 All E.R. 636), 
distinguished. 

[For THE Finance (No. 2) Act, 1939, scHEp. VII, prt. II, para. 3, see HALSBURY’S 
STATUTES, Vol. 32, p. 1222.] 
Cases referred to : 


(1) Thomas Roberts (Westminster), Lid. v. Inland Revenue Comrs., (1946), E.P.T. 
Leaflet No. 42. 


(2) Inland Revenue Comrs. v. Terence Byron, Ltd., [1945] 1 All E.R, 636; 114 
L.J.K.B. 345 ; 172 L.T. 389 ; 2nd Digest Supp. ; affg., [1944] 1 All E.R. 608. 

APPEAL by a company from a decision of ATxinson, J., affirming a decision 

of the Special Commissioners of Income Tax by which they disallowed certain 

sums as capital for the purposes of excess profits tax in the accounting periods 

ending Jan. 31, 1940, and Jan. 31, 1942, respectively. The Court of Appeal 


now affirmed the decision of Atkinson, J. The facts appear in the jud bes 
of CoHeEn, L.J. ppear e judgme 


Millard Tucker, K.C., and J. W. P. Clements for the company. 
Donovan, K.C., and R. P. Hills for the Crown. 


TUCKER, L.J.: I will ask Conen, L.J., to deliver the first judgment. 
COHEN, L.J.: The Finance (No. 2) Act, 1939, s. 12 (1) provides : 


Where the profits arising in any chargeable accounting period from any trade or 
business to which this section applies exceed the standard profits, there shall, subject 
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ea dame are part of this Act, be charged on the excess a tax (to be called 
At first the tax waS equal to three-fifths of the excess. It was afterwards 
increased to 100 per cent. Section 13 (3) provides : 

(1) If the trade or business was commenced on or before July 1, 1936, the standard 
profits for a full year shall be ascertained by reference to the profits of the standard 
period as hereinafter defined and, subject as hereinafter provided, shall be, where 
the standard period is one year, the amount of those profits and, where the standard 
period is two years, half the amount of those profits: Provided that if the average 
amount of the capital employed in the trade or business in any chargeable accounting 
period is greater or less than the average amount of the capital employed therein 
in the standard period, the standard profits for a full year shall, in relation to that 
chargeable accounting period, be increased, or, as the case may be, decreased, by 
the statutory percentage of the increase or decrease in the average amount of the 
capital employed in the trade or business. 

Sub-section (9) of that section fixes the statutory percentage. Section 14 
contains provisions as to the computation of profits and capital. Sub-section 
(2) provides : 

The average amount of the capital employed in a trade or business in the standard 
period or any chargeable accounting period shall be computed in accordance with 
pt. I of sched. VII to this Act. 

Schedule VII, pt. I, para. 6 (1) provides : 

Income received from investments shall be included in the profits in the cases and 

to the extent provided in sub-para. (2) of this paragraph and not otherwise. 
The company in question in this case does not carry on a business of any of 
the classes specified in sub-para. (2), and, therefore, the income received from 
investments would not be included in the profits for the purposes of excess 
profits tax. Part II of the schedule contains provisions for computing capital. 
Paragraph 1 provides how the amounts of the capital employed in the trade 
or business are to be ascertained. Sub-paragraph (2) thereof authorises certain 
deductions, and para. 2 provides that any borrowed money and debts shall 
be deducted. Paragraph 3, which is the paragraph under which the question 
now in issue arises, provides : 

Any investments the income from which is by virtue of the provisions of part I 
of this schedule not to be taken into account in computing the profits of the trade 
or business, and any moneys not required for the purposes of the trade or business, 
shall be left out of account... 

The question at issue in this case is whether certain moneys are 
not required for the purposes of the trade or business.” 

The company carried -on a long-established business in the manufacture 
and laying of wooden blocks for street paving and parquet flooring. In the 
ordinary course of its business, the company was accustomed to purchase and 
to hold considerable stocks of timber. The drying and seasoning of new stocks 
takes about three years. Before the outbreak of war it was the policy of the 
company to increase its stocks of hard and soft woods so far as it was possible, 
and to have large cash balances on deposit with its bankers for the purchase 
of wood when market conditions were favourable. At the outbreak of war, 
the company came under the Timber Control and was directed from time to 
time to sell its timber for national requirements. Since the outbreak of war 
all foreign timber has been imported under government control and the 
company has been allowed to purchase only such timber as has been required 
for its immediate purposes. The result, of course, has been that the stocks of 
timber have been very greatly reduced. ATKINSON, J., in his judgment, points out 
that whereas on Jan. 31, 1939, the stocks were just under £156,000, on Jan. 4, 
1940, they were just under £150,000, representing about £100,000 worth at pre- 
war prices. By Jan. 31, 1942, they had fallen to some £50,000, representing about 
£10,000 worth of timber at pre-war prices. The commissioners find that. the 
cost of replacing timber stocks on the 1939 level without allowing anything 
for expansion of trade is estimated to be no less than £300,000. I think that 
figure represents the price at the date of the hearing before the commissioners 
and not the price at the date which is perhaps more material, namely, the 
conclusion of the accounting periods in question. The Case Sada i Ne ; : 

i i imber was still subject to government control a e date o 
bie ee oe ae ogi by us and it hed not then been possible for the company 


‘ 


“moneys 
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to undertake replacement. As a result of the sale and diminution of its timber stocks 
the company’s cash deposits have increased. 

It then goes on to point out that the lowest cash balances in the following 
accounting periods were as follows: Apr. 1, 1939, to Jan. 31, 1940, they i 
£140,000 in round figures; in the year ending Jan. Sis 1941, £116,000 ; an 
in the year ending Jan. 31, 1942, £127,000—these figures notwithstanding that 
in the year ending Jan. 31, 1941, the company subscribed for £85,000 in 
government securities. At Jan. 31, 1940, the company’s cash at bank and in 
hand stood at £206,000, and at Jan. 31, 1942, at £235,000. I should add that 
the lowest cash balance for the standard year calculated on the basis of the 
average of two years was £82,500. The Case mentions other features in the 
company’s business. In para. 4 it refers to the fact that the company “entered 
into contracts for the laying of wood paving blocks,”’ which includes maintenance 
contracts, and provided reserves against those contracts; that no claim had 
arisen for nine years; and that it was agreed that the amount of the reserves, 
in view of the experience of the company, was in excess of requirements. The 
Case then refers to the company’s ownership of premises and plant situated 
on the banks of the Thames, which were in a vulnerable area, and, until the 
passing of the War Damage Act, 1941, were not insurable against war risks. 
In respect of those risks the company created a reserve which at the material 
dates stood at £86,000. 

On. those facts the company contended that to re-establish its 1939 
stock position, it would have to lay out no less than £300,000 in cash, 
and that the whole of its available cash was required to restore its stock position, 
and, therefore, required for the purposes of its business. The Crown contend 
that, having regard to the difficulties of replacing stock and of rebuilding in 
the event of damage to premises at the relevant times, the company had, in 
each of the chargeable accounting periods in question, moneys which fell to 
be left out of account in arriving at the computation of its capital for the 
purposes of the assessments in question, and they proceed, to set out the method 
which they suggest should be adopted in arriving at moneys so to be left out 
of account. As stated in the Case, this method seems very confusing and to 
some extent misleading, but I think it was agreed that the Crown’s argument 
may be taken to be that the company found a minimum cash balance of 
£82,500 sufficient for its purposes in the standard period, and that, in view 
of the fact that the company had no prospect at the end of either of the 
accounting periods in question or within a reasonable time thereafter of being 
able to replenish their stocks, the company could, not require a larger cash 
balance than that which sufficed for its purposes during the standard period. 
Therefore, it is said, the excess over £82,500 of its cash on deposit in the bank 
was necessarily cash not required for the purposes of its business. With those 
contentions before them, the commissioners who heard the appeal were of 
opinion that there was no prospect of replacing stocks during the relevant 
chargeable accounting periods or within a reasonable time thereafter and that 
the company had ample reserves to meet every contingency. They, therefore, 
held that the cash on deposit at the company’s bankers was not required for 
the purposes of the company’s trade and should be excluded under para. 3 
of pt. II of sched. VII to the extent contended for by the Crown, i.e., to the 
extent in each of the two accounting periods in question of the difference between 
the minimum cash balance in fact existing in that year and the sum of £82,500. 

The company, being dissatisfied with the decision, appealed to ATKINSON, J., 
who took the same view as the commissioners. The matter was without 
authority when it came before the ¢ommissioners, but before it came before 
ATKINSON, J., he was assisted by his own decision in Thomas Roberts (West- 
minster), Ltd. v. Inland Revenue Comrs. (1) which was decided on May 31, 1946. 
In that case Arkinson, J., laid down certain principles which, in his view, should 
be followed by the commissioners in dealing with cases of this kind. In 
summarising the arguments before the commissioners in that case he said 
(E.P.T. Leaflet No. 42, p.3)? 


The inspector and the commissioners ... say; That is all very well. Of course 
a trader is very anxious to keep money lying in the bank in that way, because he is 
going to be allowed 8 per cent. . . . which pays him much better than investing 


it in any safe investment. We have to draw a line somewhere and we have to draw 


F 


H 
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the line as fairly as we can between the Revenue and the trader. 


That passage indicates the advantage which would accrue to the taxpayer 
if his argument prevailed, and it has to be borne in mind that investments 
and moneys not required for the purposes of the trade or business are dealt 
with alike in the paragraph we have to consider. In the present case, citing 
& passage from his judgment in the earlier case (ibid.), ATKINSON, J., said 
(E.P.T. Leaflet No. 64, p. 3): 


It is quite clear that the line must be drawn somewhere. A man could not be 
allowed to retain very, very large sums of money where the possibilities of their being 
required were so unlikely or so remote that no reasonable man would retain the money 
lying idle in order to meet such vague possibilities. I imagine [the Special Commis- 


sioners] have to ask themselves this question: ‘‘ What would a reasonable 
business man regard as sufficient money to retain lying idle to meet his future 
commitments—certainly the commitments in the near future?” The commis- 


sioners say : “‘ We accept that.” I think they have said: ‘“‘ We go beyond that, but we 
do not think that he ought to be allowed to look too far ahead.’ To my mind, where 
the line is to be drawn is obviously a question of fact. I cannot interfere merely because 
I think I would have drawn the line somewhere more favourable to the trader. It is 
for the commissioners to say. That was the principle which I thought they ought 
to apply and which they had applied in that case. Applying that principle here, the 
question would be: Would a reasonable business man have kept this money idle 
for the purpose of replacing his stocks if in fact there was no chance of that money 
being spent in the accounting year, or within any reasonable period thereafter, for 
that purpose ? I think that is the test ... To my mind. . . the Special Commis- 
sioners were answering the proper question. Although my decision was after 
they had dealt with this case, it seems to me that they have put to themselves precisely 
the question which I thought was the right one. 

Counsel for the company has criticised these observations in one respect. 
He says that the learned judge erred in considering the question whether 
money was idle or not. He says that a company may keep money idle, and 
yet, looking ahead, it may be required for the purposes of its business. 
I think in that part of his argument he has misunderstood the learned judge’s 
meaning. One. must consider his words in relation to the contentions which 
had been advanced before him, and, looking at the contentions in the Case, 
which, so far as we know, were the same as the contentions which were advanced 
before him, there is nothing to suggest that the moneys were required for any 
purpose other than for the replenishment of stocks. I think that all that the 
learned judge is saying when he uses the phrase ‘“‘ money lying idle ”’ is that, 
since the only suggestion is that the moneys were required for the purpose 
of re-stocking, the commissioners applied the proper test in asking whether 
a reasonable man would have kept money for that purpose. If not, it must 
be money not required for the purposes of the business, since no other purpose 
was suggested. Apart, however, from his criticism of ATKINSON J.’s judgment, 
counsel suggested three grounds on which we ought to reverse his decision 
and that of the commissioners. First, he said that the commissioners had 
misdirected, themselves in that they had regard not to the position at the time, 
i.e., at the end of each of the two accounting periods in question, but to the 
position as they knew it five years later, and he bases that argument on the 
inclusion in the Case of the sentence : 

The importation of timber was still subject to government control at the date of 
the hearing of the appeal by us and it had not then been possible for the company to 
undertake replacement. 

I do not think that, when that sentence is read in its context and with the 
finding of the commissioners, it appears they were reasoning ex post facto. 
They say that they were of opinion that there was no prospect of replacing 
stocks during the relevant chargeable accounting periods or within a reasonable 
time thereafter. That phrase seems to me to show clearly that they were 
directing their minds to the position as it was at the end of each of the accounting 

i i estion. ne 

py ee: for Ee company next argued, that, even if the commissioners had 
not misdirected themselves in that respect, there was no evidence on which 
they could find that the money was not required for the purposes of the ones 
within a reasonable tract of time. It seems to me plain that, having regar 

to the existence of control and, the probability that control would continue 
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for a number of years, the great doubt whether there weuld be any sr 
of replenishing stocks and, the probability that for many years to come people 
would have to live from hand to mouth, there was evidence on which the 
commissioners could come to the conclusion which they reached, and I see no 
ground on which we could properly reverse them on that point, which, I agree 
with ATKINSON, J., was a question of fact. Finally, counsel for the company 
suggested, that the commissioners had misdirected, themselves in that they 
had erred in law in thinking that they had only to look at a reasonable tract 
of time after the conclusion of the years in the two accounting periods with 
which we are concerned. The only alternative he put forward was that, having 
regard to the facts of the particular case, they should have come to the 
conclusion that it was impossible to decide until the control was removed whe- 
ther or not a reasonable time had expired, and, that, therefore, they ought to 
have ‘said that, so long as controls were in force, it was reasonable to retain 
the whole of those sums. That seems to me to be a wrong approach to the 
question. I think the commissioners were bound to estimate for themselves 
the probability of the control being removed, and I think it is implicit in their 
argument that they held that there was no probability of the control being 
removed within a reasonable time after the conclusion of the two accounting 
periods in question. There is only one other point to which I need refer. 
Counsel for the, company referred us to the decision of this court and of the 
House of Lords ‘in Inland Revenue Comrs. v. Terence Byron, Ltd. (2) as to the 
meaning of capital employed in the business within s. 13 (3), and he pointed 
out ‘that in that case—and here I quote from the judgment of ViIscoUNT 
Simon, L.C., in the House of Lords ([1945] 1 All E.R., p. 640) : 

The fact that the Hull building has been so much damaged that it cannot at present 

be used as a theatre does not seem to me in itself to establish that the freehold site 
and what is upon it is not still ‘‘employed in the trade or business.” 
Counsel seeks to apply that case here by saying that the fact that the capital 
could not at the end of the accounting period be employed in purchasing stock 
was no reason for assuming that it could not be employed in the business. 
I think it is sufficient to say that there seems to me to be no analogy between 
the cases. There there was a concrete asset, the site without building with 
a possibility of the building being rebuilt. Here there is money and nothing else, 
and the question is whether that money was required for the purposes of the 
business. The only purpose suggested for which it could be required was the 
replenishment of stock. I have already given my reasons for thinking that 
there was evidence on which the commissioners could find that the sums now 
in question were not required for that purpose. For those reasons I think the 
appeal fails, and should be dismissed... 


TUCKER, L.J.: 1 am in complete agreement with the judgment of 
CouHEN, L.J., and also with the judgment of ATKINSON, J., in the court below. 
I think Atkinson, J., laid down the right test to be applied in these cases in 
Thomas Roberts (Westminster), Ltd. v. Inland Revenue Comrs. (1). I think 
also the commissioners in the present case applied that test, although that 
case had not then been decided. The matter is a pure question of fact, and 


there was ample evidence to support the findings at which the commissioners 
arrived. 


SOMERVELL, L.J.: I agree. The phrase which was criticised by counsel 
for the company in ATKINSON, J.’s judgment is ‘‘ money lying idle.” It seems 
to me that, in view of its context, the learned judge plainly meant money 
kept in the bank, whether on current account or on deposit, or in the till. 
I do not think there is any reason for thinking that the learned judge was in 
any way misconstruing the section in using that term. Another way of putting 
it with regard to its context would be to say “to retain money uninvested.” 
For the reasons given by ATKrInson, J., and the commissioners I think 
this appeal should be dismissed. 


Appeal dismissed with costs. 
Solicitors: Geo. & Wm. Webb (for the compa; ; Ler 
Revenue (for the Crown). omen Soe a 


[Reported by C. N. Brarriz, Esq., Barrister-at-Law.] 
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R. v. CUMMINGS. 


(Court OF CrimmnaL AppEaL (Lord Goddard, C.J., Humphreys and 
Singleton, JJ.), March 8, 1948.] 


Criminal Law—Rape—Evidence—Complaint—W hether complaint made as soon 
as could be expeeted—Question for judge. 

The prosecutrix alleged that she was raped by C. It appeared that 
after the incident C. took her back in his motor van to the land workers’ 
camp where for a week she had been living. She did not complain to the 
camp warden although she saw him, nor to girls sharing her hut, but the 
following day she went to an older woman whom she knew, living two miles 
from the camp, and to her made a complaint which led to C.’s arrest. At 
the trial evidence of this complaint was admitted. C. was convicted, but, 
on appeal, it was argued that the complaint had not been made imme- 
diately, and, therefore, evidence of it was inadmissible. 

HELD: it was for the judge who tried the case to decide whether the 
complaint was made as speedily as could reasonably be expected, and, as 
the judge had applied the right principle, i.e., that there must be an early 
complaint, the Court of Criminal Appeal could not interfere with the exercise 
of his discretion as to the admissibility of the evidence. 

[As ro CompLaint, see HALSBURY, Hailsham Edn., Vol. 9, pp. 201-203, para. 
290; and ror CasgEs, see DIGEST, Vol. 14, pp. 398-401, Nos. 4182-4211.] 
Case referred to: 

(1) R. v. Lillyman, [1896] 2 Q.B. 167; 65 L.J.M.C. 195; 74 L.T. 730; 60 J.P. 

536; 40 Sol. Jo. 584; 18 Cox, C.C. 346; 14 Digest 399, 4794. 

APPEAL against conviction. 

The appellant was convicted on Dec. 9, 1947, before HaLuerr, J., at Leeds 
Assizes of rape and was sentenced to 4 years’ penal servitude. The Court of 
Criminal Appeal dismissed the appeal. 


Durand for the appellant. 
D. H. Robson for the Crown. 


LORD GODDARD, C.J. delivered the following judgment of the court. 
This appeal is based mainly on the contention that evidence of complaint was 
wrongly admitted. The circumstances of the case were these. In the first 
place, it was a matter of considerable importance that the prosecutrix was a 
virgin. That must, I think, have had considerable weight with the jury when 
one comes to regard the story that was told, not only by the prosecutrix, but 
also by the appellant. She was at work on the land and living in a camp 
or hostel for land girls, and on the evening when the assault was alleged to have 
taken place the appellant, who was a seller of ice cream, arrived at the camp 
in his van somewhat late and took the prosecutrix for a drive to_see if they 
could get some pears at neighbouring farms. They went to some farms, but they 
did not get any pears. When they reached a lonely road quite late at night, 
according to the prosecutrix, he got her out of the van in which they were riding, 
took her into a field, assaulted her, and raped her. There is no question that 
he did have connection with her that night, but he said the girl was a consenting 
party. After the alleged assault, the girl got back into the van. That, of 
course, was a matter on which comment could properly be made to the jury, 
but, on the other hand, it was said : ‘‘ How otherwise could she get back to camp 
that night ?’’ However he had treated her, she could, not allow herself to be 
left in a lonely part of the country. When they did get back into the van, she 
pointed out that her macintosh had been torn in what she described as the 
struggle, though he did not admit there was a struggle, and there is no doubt 
he offered to pay the girl for the macintosh and she accepted money from sets 

The main point that is taken here is, as T have said, with regard to the evi mite 
of a complaint by the girl. The fact that the prosecutrix in a case of rape has 
made an early complaint has always been regarded as one of the most important 
matters in a case of that description. The fact that the prosecutrix has made & 
complaint supports her case because it shows consistency of conduct on ie part. 
In the present case the prosecutrix was brought back by the pea in 3 Nee 
She stated that he told her it would be no use her complaining to the warden o 
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the camp because the warden was a friend of his. However that may be, the 
fact was that the prosecutrix had only been at the camp a week. When she got 
back on the night in question, she did see the warden of the camp—he was 
up and about—but she did not speak to him. There is nothing to show that the 
woman welfare officer, who was known to the prosecutrix, was about that night, 
though, in fact, she had not gone to bed. The prosecutrix did not make any 
complaint to the warden, and one has to balance against that the fact that she 
had always been a modest and well-behaved girl, and, therefore, it is not neces- 
sarily to be taken against her that she did not make a complaint to a man she 
hardly knew. Nor did she complain to the girls who were living in the same hut. 
That, again, is a matter which has to be taken into account, but next day, as 
early as she could, she went from the camp to a much older woman, 4 Mrs. 
Watson, who lived two miles away, whom she knew and to whom she did make 
a complaint which led to the arrest of the appellant. . 

It is objected that she did not make a complaint immediately, and, therefore, 
that evidence of the fact that she made a complaint ought not to have been 
admitted. The law on the subject was laid down once and for all in R&R. v. 
Lillyman (1) which reviewed all the authorities. Hawkins, J., in delivering the 
judgment of the Court of Crown Cases Reserved, in that case, said ( [1896] 
2 Q.B, 171). 

It is too late, therefore, now to make serious objection to the admissibility of evidence 
of the fact that a complaint was made, provided it was made as speedily after the acts 
complained of as could reasonably be expected. 

Who is to decide whether the complaint is made as speedily as could reasonably 
be expected ? Surely it must be the judge who tries the case. There is no one 
else who can decide it. The evidence is tendered, and he has to give a decision 
there and then whether it is admissible or not. It must, therefore, be a matter 
for him to decide and a matter for his discretion if he applies the right principle. 
There is no question here that HaLLert, J., did apply the right principle. He had 
clearly in mind the fact that there must be an early complaint. Whether it was 
reasonable to expect the prosecutrix to complain the moment she got back to 
the camp to a man she hardly knew, or whether it was more reasonable that she 
should wait till the morning and complain to Mrs. Watson, her friend, were 
matters which the learned judge had to take into account. He did take 
them into account, and he came to the conclusion that in the circumstances 
the complaint next morning was in reasonable time. If a judge has such facts 
before him, applies the right principle, and directs his mind to the right 
question, which is whether or not the prosecutrix did what was reasonable, this 
court cannot interfere. 

In the circumstances, we think that there was nothing which could oblige this 
court to say that the complaint was not’ made as speedily as could reasonably be 
expected. One might easily find an extreme case of a girl going back to her home 
where her mother was and not making a complaint until two or three days later. 
That might easily induce a judge to say: ‘ This girl, immediately after the 
assault of which she complains, got home and saw her mother or father, a person 
to whom you would expect her to complain, and as she did not then complain, 
I shall not admit evidence of a later complaint.”? On the other hand, if one found 
that she had not a mother or a near relation or a friend at hand to whom she could 
make a complaint, but the next morning went some distance to find a woman who 
was in her confidence and was a person to whom you might expect she would be 
glad to make a complaint, then, we think, the learned judge could well come to 
the conclusion that the complaint was made as speedily as the circumstances of 
the case warranted. In these circumstances, the court does not find any fault 
with the conduct of this trial. 

fe Appeal dismissed. 

Solicitors : Registrar of the Court of Criminal Appeal (for the appellant) ; 
Director of Public Prosecutions (for the Crown). 

[Reported by R. HENDRY Wuirtx, Esg., Barrister-at-Law.] 
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THORY v. THORY. 


[ProBaTE, Divorce aND ADMIRALTY DrvIsIon (Jones, J.), February 11, 
12, 13, 1948.] 


Divorce — Desertion — Maintenance order — Non-cohabitation clause — Clause 
struck out on appeal—Date on which deletion operative. 
On Feb. 2, 1939, the wife applied to justices for a maintenance order 
against the husband on the grounds (i) that he had deserted her, and 
A (ii) that he had been guilty of wilful neglect to maintain her. The justices 
dismissed the summons alleging desertion, but found that the husband 
was guilty of wilful neglect to maintain the wife and made an order against 
him for 30s. a week, a non-cohabitation clause being inserted in the order. 
On Feb. 12, 1947, the husband presented a petition for divorce on the 
ground of his wife’s desertion during the preceding three years. The 
existence of the non-cohabitation clause in the order of Feb. 2, 1939, 
B having been brought to his notice, in April and May, 1947, he applied 
to the justices to delete the clause from the order, but his applications 
were dismissed. Leave to appeal out of time having been granted to him, 
he appealed to the Divisional Court who, on July 30, 1947, held that there 
was no ground for the inclusion of the clause in the order and directed 
it to be deleted, but they did not give a direction as to the date on which 
C the deletion of the clause was to become operative :— 
HELD: since the clause should never have been inserted in the order, 
the clause was never effective, and its deletion from the order should 
date from Feb. 2, 1939, when the order was made. 


[As to Non-CoHABITATION CLAUSE IN MAGISTRATE’S ORDER, see HALSBURY, 
Hailsham End., Vol. 10, p. 840, para. 1342, and p. 659, para. 969; and FoR CasgEs, 
see DIGEST, Vol. 27, pp. 319-321, Nos. 2978-2999.] 

D Cases referred to : 
(1) Harriman v. Harriman, [1909] P. 123; 78 L.J.P. 62; 100 L.T. 557; 73 J.P. 
193; 27 Digest 321, 2995. 
(2) Mackenzie v. Mackenzie, [1940] 1 All E.R. 256; [1940] P. 81; 109 L.J.P. 9; 
162 L.T. 228; 104 J.P. 126; 2nd Digest Supp. 
(3) Gatward v. Gatward, [1942] 1 All E.R. 477; [1942] P. 97; 111 L.J.P. 54; 166 
L.T. 223; 2nd Digest Supp. 
E__ (4) Cohen v. Cohen, [1947] 2 All E.R. 69; [1947] P. 147; [1947] L.J.R. 1360. 
(5) Cooper v. Cooper, [1940] 3 All E.R. 579; [1940] P. 204; 110 L.J.P. 10; 164 
L.T. 192; Digest Supp. 
(6) Green v. Green, [1946] 1 All E.R. 308; [1946] P. 112; 174 L.T. 237; 2nd 
Digest Supp. ; 
(7) Woolfenden eee ew) v. Woolfenden (otherwise Clegg), [1947] 2 All E.R. 
653; [1948] P. ; 
(8) Robinson te pppoe [1919] P. 352; 88 L.J.P. 126; 122 L.T. 222; 27 Digest 
F 558, 6133. . 

Petition by the husband for divorce on the ground of the wife’s desertion 
during the three years immediately preceding Feb. 12, 1947. 

On Feb. 2, 1939, the wife obtained from justices a maintenance order against 
the husband, and in that order a non-cohabitation clause was inserted. In 1947, 
the husbarid appealed to a Divisional Court and obtained an order that the non- 

G cohabitation clause be deleted from the justices’ order, but no direction was given 
as to the date on which the order of the Divisional Court should become operative. 
Jonxs, J., was now asked to decide the preliminary point before hearing the 
evidence in the suit, and he held that the non-cohabitation clause should be 
deleted from the justices’ order as from Feb. 2, 1939, the date of the order. 
The facts appear in the judgment. 


Linton Thorp, K.C., and I. H. Jacob for the husband. 
H Karminski, K.C., and Percy Lamb for the wife. 


i i iti d he prays for 
ONES, J. : In this case the husband is the petitioner an ; 
SR -tis of the marriage on the ground that his wife has deserted him. By 
r the wife denies that allegation. 

ne tthe aatory of the marriage is as follows. It took place on Oct. 5, 1935, ae 
there is no issue of it. The parties lived together from that date for approximately 
two years, but on Oct. 18, 1937, the wife left the husband: and they have never 
lived together since then. On Dec. 28, 1937, the wife filed a petition praying 
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for a decree of judicial separation on the ground of her husband’s cruelty. 
In that suit the husband, by his answer, denied he had been guilty of cruelty. 
The suit was tried by Hopson, J., on Oct. 25, 1938, and was dismissed by him. 
On Feb. 2, 1939, two summonses, taken out by the wife in January, 1939, were 
heard by a court of summary jurisdiction at Ramsey. The wife asked for a 
maintenance order on two grounds : (i) that her husband had deserted her, and 
(ii) that he had been guilty of wilful neglect to maintain her. The justices 
appear to have made an attempt to persuade the parties to become reconciled, 
but that attempt was not successful and they then made their order. They 
dismissed the summons alleging desertion, but they found that the husband 
was guilty of wilful neglect to maintain the wife and they made an order against 
him for 30s. a week. In that order there was inserted what is known as a “ non- 
cohabitation clause.” From 1939 to 1947 nothing appears to have happened, the 
husband, presumably, making the payments under the maintenance order regu- 
larly, but on Feb. 12, 1947, the petition in the present suit was presented. In 
the petition as originally drafted reference was made to the proceedings in the 
justices’ court at Ramsey on Feb. 2, 1939, and to the order then made that 
the husband should pay 30s. a week to the wife for her maintenance, but nothing 
was said about the non-cohabitation clause which had been included in that 
order. When the answer was filed, it was alleged in it that the non-cohabitation 
clause had been included in the justices’ order. The next step which 
was taken was an application by the husband to the justices at Ramsey 
to delete the non-cohabitation clause from their original order. That 
application, which was made on April 9, 1947, was opposed by the wife and was 
dismissed. A similar application on May 7, 1947, was also opposed by the wife 
and was also dismissed. On May 23, 1947, the husband entered an appeal to 
-the Divisional Court against the original order of the justices asking that the non- 
cohabitation clause be deleted from it. He was obviously very much out of 
time, but leave to appeal out of time was given to him, and he also entered 
appeals against each refusal of the justices to delete the clause from the order. 
These three appeals came before a Divisional Court on July 30, 1947. They 
were heard by WALLINGTON and WILLMER, JJ., who allowed the appeal against 
the original order and directed that the non-cohabitation clause should be 
deleted from it. There was some discussion as to the other two appeals, which 
app2ar to have been dismissed. 

When these proceedings began before me I was asked by counsel to decide a 
preliminary point before hearing the evidence as a decision on that point might 
make it unnecessary for evidence to be called. In effect, the preliminary ques- 
tion to be decided was the date when, under the order allowing the appeal 
against the justices’ order of Feb. 2, 1939, the non-cohabitation clause was 
eae fase. 18 ee order. Did the decision of the Divisional Court 
e clause from the justices order only as from July 30, 1947, when the 
judgment of the Divisional Court was delivered, with the result that the clause 
was in operation up to July 30, 1947, or was the effect of the judgment of the 
Divisional Court to remove the clause from the order as from Feb. 2, 1939, th 
date of the original order, with the result that at no time was the clause effective ? 
i have been referred by counsel to a number of reports including Harriman v. 
Harriman (1), Mackenzie v. Mackenzie (2), Gatward v. Gatward (3), and Coh 
Cohen (4). The effect of those decisions appears to be that if before the os oer 
tion of a petition the wife has obtained from the justices a bet oe : de 
which includes a non-cohabitation clause, no decree based on deere se be 
granted to a spouse so long as the clause remains in the order. If, h : 
the clause was inserted in the order by mistak d did ee 
Soin ae ey 4f e and did not form part of the 
justices’ decision and has been deleted by order of the justices on that d 
the revocation of the clause would operate from the date of the origi ner 
as the clause must be regarded as never having been in the order Takes bey 
case the Divisional Court have held that there was no ground for the ae a 
the justices of their discretion to include the clause in their dee barren 
should be deleted from the order. WALLINGTON, J., said : * 


The conclusion which T reach in this e i 

his case is that there was jurisdiction t 
Hides ih on the facts of the case there was no ground for the aether bia pre: 
ar ra = of their discretion to make the order—indeed, the relevant facts ted 
Hl the other way—and that, therefore, this appeal ought to be allowed scales 


D 


H 
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non-cohabitation clause should be deleted from the orde 
WILiMER, J., said: 

- . » I can see no evidence which was before the magistrates such as would justify 
the conclusion at which they arrived, namely, that the non-cohabitation clause was 
necessary in order to protect the health of the complainant ... I can see no evidence 


on which the magistrates could act to show that her health was ever at the material 
time in danger. 


The court ordered the clause to be delete 
me to be a decision that the clause ou 
WALLINGTON, J., said: 

You want us to say it was a nullity and never existed. 
conclusion, quite clearly our decree would date from 1939. Ho 
the order was made within the power of the magistrates but, as w 
exercise of their discretion. 

Counsel for the husband said: ‘In other words, it ought never to have been 
made.” WALLINGTON, J., said: 

It ought never to have been made, but it has been in force in fact for 8 years, and 
do parties acquire rights under an order which is allowed to run for 8 years ? 
Counsel for the husband said: ‘‘ This matter, I think, was referred to in Mac- 
kenzie’s case (2).’’ Counsel for the wife said that that was not so, and WALLING- 
TON, J., does not appear to have said any more. The Divisional Court did not 
give a direction as to the date on which their order that the clause be struck 
out should become operative, and counsel for the husband told me that he had 
to be content to take the order without any decision as to the date on which it 
became operative, or as to its precise effect. 

It appears to me that, as it has been held that the clause ought never to have 
been inserted in the justices’ order, the clause never was effective and that its 
deletion from the order should date from Feb. 2, 1939, the date of the order. 
I, therefore, decided the preliminary point in favour of the husband and pro- 
ceeded with the hearing of the suit, but I did not deal with the possibility referred 
to by WALLINGTON, J., that parties might acquire rights under an order which is 
allowed to run for eight years. 

[His LorpsuiP then dealt with the evidence in the suit and held that, although 
the wife had deserted the husband in 1937, the husband had refused to take her 
back in 1939, when she had offered to return to him, that he was not justified 
in rejecting her offer to return, and, consequently, that she had not deserted 
him since 1939.] 


r made by the magistrates. 


d on those grounds. This appears to 
ght never to have been inserted in the order. 


If we come to that 
wever, we have said 
e think, in the wrong 


Petition dismissed with costs. 

Solicitors: C. Hampton Vick, agent for Sidney J. Peters, Cambridge (for the 

husband); Vizard, Oldham, Crowder & Cash, agents for Wild & Hewitson, 
id for the wife). 

a Feria by R. Henpry Waite, Esq., Barrister-at-Law.] 


INLAND REVENUE COMMISSIONERS v. WESLEYAN AND 
GENERAL ASSURANCE SOCIETY. 

[Hovsz or Lorps (Viscount Simon, Lord Porter, Lord Uthwatt, Lord du 
Parcg and Lord Oaksey), January 29, 30, March 19, 1948.] 

Income Tax—Deduction—Life assurance—Loans to assured—Recovery out of 
amount payable at death—Payments not in nature of annuities—Income 
Tax Act, 1918 (c. 40), All Schedules Rules, r. 21. 

An assurance society issued to H. a life assurance policy, whereby, in 
consideration of a premium of £500, the society covenanted to pay, on 
H.’s death, a sum equal to the aggregate of £4 14s. 8d. for each month 
between the date of the receipt of the premium and the date of H.’s death, 
less the amounts of any loans made by the society to H. under fe 
provisions of the policy. The policy provided that H. might request ma 
society to make him monthly loans free of interest on the security ee e 
policy, subject to the condition that the aggregate of the loans outstan ng 
at any date should not exceed the amount which would have been payable 
by the society if H. had died on that date. The loans were not recoverable 
oy the society otherwise than on H.’s death and out of the ae a 
payable. H. called on the society to make loans to him free of interes 
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to the maximum extent and on the earliest date permitted by the policy 
unless and until this request was cancelled, and in accordance with the 
option thus exercised the society paid H. £4 14s. 8d. during eight successive 
months until the end of the fiscal year ended Apr. 5, 1945 :— — 

HELD: on a true construction of the policy the sums paid by the 
society were loans and not monthly instalments of an annuity, and, 
consequently, were not subject to income tax under the Income Tax Act, 
1918, All Schedules Rules, r. 21. 

Decision of the Court of Appeal ([1946] 2 All E.R. 749; 176 L.T. 84), 
affirmed. 

ANNUITIES AND OTHER ANNUAL PAayMENTS, see HALSBURY, Hailsham Edn., 
vary on 180-183, paras. 377-380 ; and ror CasxEs, see DIGEST, Vol. 28, pp. 62-64, 
Nos. 316-323.] 
ase referred to: 
ss (1) Inland Revenue Comrs. v. Westminster (Duke), [1936] A.C. 1; 104 L.J.K.B. 383 ; 
153 L.T. 223; swb nom. Westminster (Duke) v. Inland Revenue Comrs., 19 
Tax Cas. 490; Digest Supp. 

APPEAL by the Crown from an order of the Court of Appeal (LORD GREENE, 
M.R., Conen and AsquiTx, L.JJ.), dated Nov. 19, 1946, and reported 
[1946] 2 All E.R. 749, allowing an appeal from MacnacuTen, J., who had 
reversed a finding of the Special Commissioners of Income Tax that monthly 
payments made by an assurance company to the holder of a policy during 
his life were loans and not instalments of an annuity liable to income tax 
under r. 21 of the All Schedules Rules under the Income Tax Act, 1918. 
The House of Lords upheld the decision of the Court of Appeal and dismissed 
the Crown’s appeal. 

The Solicitor-General (Sir Frank Soskice, K.C.), J. H. Stamp and R. P. 
Hills for the Crown. 

Donovan, K.C., and Graham-Dixon for the society. 

The House took time for consideration. 


Mar. 19. VISCOUNT SIMON: My Lords, this appeal comes before the 
House in the following circumstances. |The respondent society appealed to the 
Commissioners for the Special Purposes of the Income Tax Acts against an 
assessment to income tax in the sum of £42 18s. made upon it for the year 
ended Apr. 5, 1945. The assessment purported to be made under the 
provisions of r. 21 of the General Rules applicable to all schedules to the 
Income Tax Act, 1918, on the ground that this sum was “ payment of interest 
of money, annuity, or other annual payment charged with tax under sched. D ” 
from which the society was bound to deduct tax and was thus rightly assessed 
against the society, who paid the amount to a Mr. Hart without deduction 
in pursuance of a transaction between. Mr. Hart and the society. The society 
denied that the sum which it paid to Mr. Hart was a payment from which 
tax had to be deducted and contended that it was money lent to him. The 
commissioners decided in favour.of the society, but stated a Case for the 
opinion of the High Court. MAOCNAGHTEN, J., reversed the commissioners’ 
decision, holding that the payment in question was not a loan, but was an 
annuity or other annual payment. On appeal to the Court of Appeal, that 
court (LORD GREENE, M.R., CoHEN and AsquiTH, L.JJ.) reversed the decision 
of MAcNAGHTEN, J., and restored the conclusion of the commissioners. The 
Crown now comes to this House and argues that the decision of the Court 
of Appeal is wrong. 

The whole matter depends on the terms of the transaction entered into 
between Mr. Hart and the society, and this transaction is contained in three 
documents—a proposal form “ for annuity and life assurance,” dated May 24, 
1944; a policy dated May 25, 1944, which is described as a bond and in which 
Mr. Hart is called the purchaser ; and a letter dated May 26, 1944, from Mr. 
Hart to the society exercising an option under the terms of the bond. The 
bond, which recites that the proposal is agreed to be the basis of the contract, 
provides, in return for the sum of £500 paid by the purchaser to the society, 
for the payment of a sum at Mr. Hart’s death equal to the aggregate of 
£4 14s. 8d. for each month between May 25, 1944, and the date of death, less 
the amounts of any loans made by the society to Mr. Hart under the provisions 
of the bond. The bond also provides that he may borrow from the society 
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on the security of the bond on the twenty-fifth day of each month ‘such 
sum or sums as the purchaser may request, provided that the aggregate of 
the amounts of such loans at any date shall not exceed the amount which 
would have been payable by the society, if the annuitant had died on that 
date. Such loans shall be free of interest and shall not be recoverable by the 
society otherwise than on the death of the annuitant and out of the sum then 
payable.” By his letter of May 26, 1944, Mr. Hart called on the society to 
make loans to him free of interest to the maximum extent and on the earliest 
date permitted by the bond unless and until this request was cancelled. In 
accordance with the option thus exercised, the society paid to Mr. Hart 
£4 14s. 8d. in eight successive months until the end of the fiscal year, 
amounting to £37 17s. 4d. in all, and the question is whether such payments 
are in the nature of annuities or are, as the society contends, loans. The 
balance of £5 0s. 8d. making up the £42 18s. is admittedly an arinuity. 

It may be well to repeat two propositions which are well established in 
the application of the law relating to income tax. First, the name given to a 
transaction by the parties concerned does not necessarily decide the nature 
of the transaction. To call a payment a loan if it is really an annuity does 
not assist the taxpayer, any more than to call an item a capital payment 
would prevent it from being regarded as an income payment if that is its true 
nature. The question always is what is the real character of the payment, 
not what the parties call it. Secondly, a transaction which, on its true 
construction, is of a kind that would escape tax is not taxable on the ground 
that the same result could be brought about by a transaction in another form 
which would attract tax. As Lorp GreEnz, M.R., said in the present case 
({1946] 2 All E.R. 751; 176 L.T. 85): 

In dealing with income tax questions it frequently happens that there are two methods 
at least of achieving a particular financial result. If one of those methods is adopted, 
tax will be payable. If the other method is adopted, tax will not be payable... 
The net result, from the financial point of view, is precisely the same in each case, but 
one method of achieving it attracts tax and the other method does not. There have 
been cases in the past where what has been called “‘ the substance of the transaction ” 
has been thought to enable the court to construe a document in such a way as to attract 
tax. That particular doctrine of substance, as distinct from form, was, I hope, finally 
exploded by the decision of the House of Lords in the Duke of Westminster v. Inland 
Revenue Comrs. (1). 

Applying these principles, I reach the same conclusion as that arrived at by 
the Court of Appeal and expressed by the MasTER OF THE ROLLS in & manner 
which I find quite conclusive. The obligation of the society is to provide a 
sum at death; the right of Mr. Hart is to borrow such sums as he thinks fit 
month by month, subject to the limitation above set out, against the sum 
so to be paid at death. He is not to pay interest on such advances, and there 
is no obligation to repay them, save out of the sum payable at death. Though 
he is not bound to repay them in his lifetime, it seems to me that on the true 
construction of the documents he would be entitled to do so if he chose— 
though, as the loan carries no interest, this would not seem to be a very likely 
choice for him to make. The legal relationship created by the transaction 
between the parties to it is that of lender and borrower, and there seems no 
reason for denying that this is their real relationship on the ground that, if 
Mr. Hart exercises his right of borrowing up to the full amount permitted, 
his executors will find that the net sum to be payable at his death has been 
reduced to nothing. While it is true that Mr. Hart’s letter of request of May 26, 
1944, if it remained uncancelled, would reduce the sum payable at death to 
zero, there was nothing to compel Mr. Hart to go on borrowing these monthly 
sums. If he cancelled his request, then there would be a sum payable at death 
arrived at by deducting the loans which had been paid out of what would 
otherwise be the total sum. The primary obligation of the society is to pay 
the sum payable et death and, however much or however little is borrowed 
in the meantime, the loans are repaid by setting them against what is a primary 
capital obligation. The Special Commissioners were right in deciding that 
these payments were loans, and I move that the appeal be dismissed with costs. 


LORD PORTER: My Lords, I agree with the reasoning and conclusion 
reached by the noble Lord on the Woolsack and have nothing to add. 
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LORD UTHWATT: My Lords, it is conceded by the Commissioners 
of Inland Revenue that the whole transaction between the society and Mr. 
Hart is to be found in the bond of May 25, 1944, and the letter of May 26, 1944, 
and that the transaction so disclosed is to be taken at its face value. It follows 
that the task before your Lordships is to ascertain what, on the true construction 
of the deed, are the legal rights of the parties, and in light of that construction 
to determine whether the sums paid to Mr. Hart in accordance with the 
direction given in his letter fall within the description “ annuities and other 
annual profits or gains.” 

There is no exceptional rule of construction applicable to the case. Here, 
as in all other cases of construction, mere nomenclature descriptive of an 
operation provided for by the bond may be disregarded as of no weight if 
it mis-describes the operation, but under cover of that rule it is not right to 
attribute to words appearing in the bond a sense they do not naturally bear 
by reason of the odd legal or practical position that results. The argument 
for the commissioners appears to me to have embodied this error. In my 
opinion, the construction of the bond is clear. Mr. Hart’s executor was to be 
entitled at Mr. Hart’s death to receive payment of a sum (I will call it the 
gross sum) ascertained by multiplying £4 14s. 8d. by the number of calendar 
months he might live after May 25, 1944. He was to be entitled on the 
twenty-fifth day of each month to borrow money from the society, but so 
that the aggregate of the amounts of the loans at any date should not exceed 
the amount payable by the society if he died on that date. Interest was not 
to be charged on any loan and the society could not sue to recover any loan. 
When Mr. Hart died the aggregate of the loans was to be deducted from the 
gross sum. It will bé observed that, if Mr. Hart chose to exercise his right 
of borrowing to the full and at the earliest date open to him, he would receive 
£4 14s. 8d. every month and his executor would receive nothing. Financially 
it would pay him so to exercise his right. The transaction has the same 
commercial result as an agreement to pay a monthly annuity of £4 14s. 8d., 
coupled with a stipulation that Mr. Hart was to be entitled to leave in the 
hands of the society any instalment of the annuity which he did not wish to 
receive when it became due and was to be entitled to demand payment at 
a later date. There was no automatic set off between sums borrowed and the 
gross sum. One other matter has to be added. Mr. Hart was entitled, in my 
opinion, as a matter of construction of the bond at any time to repay the 
moneys borrowed. If he wished to exercise that right, he would, I apprehend, 
be bound, unless the society otherwise agreed, to repay all. Commercially 
that right might be worth little or nothing, but it existed. 

Those are my views as to the construction of the bond. What is the legal 
transaction embedded in it ? My Lords, in my opinion, the transaction, both 
in substance and in form, is an obligation to pay on Mr. Hart’s death a sum 
quantified in the manner I have stated above with a right on Mr. Hart’s part 
to borrow on the security of that.sum without subjecting himself to personal 
liability, Mr. Hart being at liberty to make repayment. There is a coincidence 
between the payer of the gross sum and the lender of the money. In my view, 
that coincidence does not alter the transaction. Indeed, for the purpose in 
hand I do not regard the case as differing in legal effect from a case where 
the obligation to make the loan rested on a third party, whether a subsidiary 
of the society or not. Taking this view of the construction of the contract 
and the transaction, the sums received by Mr. Hart do not fall within the 
description “ annuities and other annual profits and gains.” A man may live 
by borrowing, but that habit of life does not attract income tax. I would 
dismiss the appeal. 


LORD DU PARCQ: My Lords, I concur. 


LORD UTHWATT: My Lords, my noble and learned friend LORD 
OAKSEY, who is unable to be present today, asks me to say that he has had 
the advantage of reading my opinion and he agrees with it. 

We on Appeal dismissed with ts. 

Solicitors : Solicitor of Inland Revenue (for the Crown); Field Rana 
Co. (for the society). 


[Reported by C. St.J. NicHotson, Esg., Barrister-at-Law.] 
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PEGLER v. RAILWAY EXECUTIVE. 


[House or Lorps (Lord Thankerton, Lord Porter, Lord Uthwatt, Lord du 
Pareq and Lord Oaksey), February 17, 19, March 19, 1948. } 

Railway—Amalgamation—Employee’s position worsened—Compensation from 
amalgamated company—Claim—Limitation—Date from which time runs— 
Railways Act, 1921 (c. 55), sched. III, paras. (3) (4)—Limitation Act, 1939 
(c. 21), 8. 27 (6). 

The Railways Act, 1921, which provided by s. 1 that the railway system 
of Great Britain should be formed into groups, the principal railway 
companies in each group being amalgamated and other companies 
absorbed, enacted in sched. III: ‘“‘ (1) Every existing officer and servant 
shall, as from the date of amalgamation or absorption, become an officer 
or servant of the amalgamated company; ... (3) No existing officer 
or servant so transferred shall . . . be by reason of such transfer in any 
worse position in respect to the conditions of his service as a whole... 
as compared with the conditions of service formerly obtaining with respect 
to him; (4) If any question arises as to whether the provisions of the 
last foregoing paragraph have been complied with, the question shall 
be referred to a standing arbitrator or board of arbitration .. . and, 
if the arbitrator or board consider that those provisions have not been 
complied with, and that the officer or servant has thereby suffered loss 
or injury, they shall award him such sum to be paid by the amalgamated 
company as they think sufficient to compensate him. . .” 

On Oct. 24, 1913, the appellant entered the employment of the T. 
railway, and worked in the locomotive running department. On Apr. 14, 
1919, he was appointed a fireman. On July 1, 1923, the T. railway was 
absorbed ipto the western group under the Railways (Western Group) 
Amalgamation Scheme, 1923, pursuant to the Act of 1921, and the 
appellant was transferred to the service of the G. railway, which became 
the amalgamated company. Under the practice of the T. railway seniority 
for the purposes of promotion from fireman to driver was calculated from 
the date of entry into the company’s locomotive running department, 
but the practice of the G. railway at the date of the transfer (July 1, 1923) 
was to calculate such seniority from the date of the employee’s engagement 
as a cleaner, or, if he had not been a cleaner, then from the date when 
he became a fireman. As the appellant had never been a cleaner, his 
seniority under the G. railway’s system dated only from April, 1919, as 
compared with October, 1913, under the practice of the T. railway. On 
May 14, 1924, the practice of the G. railway was changed so that the 
appellant became entitled to be treated for the purpose of seniority as 
if he had become a fireman 3 years after entry into the locomotive running 
department. As 4 result of this loss of seniority the appellant’s promotion 
did not take place until Mar. 9, 1934, whereas a man junior to him under 
the practice of the G. railway was promoted on Apr. 3, 1933. The 
appellant claimed that as a result he was in a worse position in respect 
to his conditions of service by reason of the absorption of the T. railway 
under the Act of 1921, and on Mar. 2, 1942, he claimed to be entitled to 
compensation under sched. III, para. 4, to that Act, as incorporated in 
the scheme of 1923. The claim was referred to a standing arbitrator 
pursuant to para. 4, and he held it to be barred by the Limitation Act, 
1939. 

Heip: (i) although in s. 27 of the Act of 1939 (sub-s. 6 of which 
applies the Act to a statutory arbitration) the phrase “the cause of 
arbitration ”’ (corresponding to ‘‘ the cause of action ”’ in litigation) nowhere 
appeared, just as in the case of an action the claim was not to be brought 
after the expiration of a specified number of years from the date on’ which 
the cause of action accrued, so a claim was not to be brought before the 
arbitrator after the expiration of 6 years from the date when the claim 

crued, , 

Gi) he change of practice made on May 14, 1924, constituted a change 
in the appellant’s conditions of service by reason of transfer within para. 3 
of sched. III; that was the date when the claim accrued; and, in 
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consequence, the claim was barred by s. 2 of the Act of 1939. 
Dactatore of Court of Appeal ([1947] 1 All E.R. 355), affirmed. a 
4 x Bears to Run, see HALSBURY, Hailsham Edn., Vol. » 
og tia oo, areas 827; and FoR CASES, see DIGEST, Vol. 32, pp. 327-328, 
Nos. 134-141.] eee pee eas 
AppgaL from a decision of the Court of Appeal, date eb. 14, , 
and reported sub nom. Pegler v. Great Western Railway Co. ({1947] 1 All ee 
355), affirming an order of ATKINSON, J., by which he confirmed an award o 
a standing arbitrator in favour of the Great Western Railway Co., to the 
effect that the claim for compensation made by one, Pegler, under the 
Railways (Western Group) Amalgamation Scheme, 1923, was barred by the 
Limitation Act, 1939, s. 2. The House of Lords dismissed the appeal. The 
facts appear in the opinion of Lorp UTHwart. 


Beney, K.C., and M. R. Nicholas for the appellant. 
Cartwright Sharp, K.C., Fox-Andrews, K.C., and B. J. M. Mackenna for 


the respondents. 
The House took time for consideration. 


Mar. 19. LORD THANKERTON : My Lords, I*have had the advantage 
of considering the opinion about to be delivered by my noble and learned 
friend, LORD UTHWATT, and I desire to express my concurrence both in 
his reasoning and in the conclusion at which he arrives. 


LORD PORTER: My Lords, I have had the same advantage, and I 
also concur. 


LORD UTHWATT: My Lords, the question at issue in this appeal is 
whether a claim for compensation preferred by the appellant against the 
Great Western Railway Co. under the provisions of the Railways (Western 
Group) Amalgamation Scheme, 1923 (S.R. & O., 1923, No. 817), made under 
the Railways Act, 1921, is barred by the Limitation Act, 1939. As the result 
of the Transport Act, 1947, the Great Western Railway Co. is not now interested 
in the matter, and by virtue of that Act and the Scheme of Delegation of 
Functions made by the British Transport Commission, the Railway Executive 
has replaced the railway company as respondent in this appeal. That change 
of interest and parties has not in any respect altered the rights of the appellant. 

Before stating the facts, it is convenient to recall the relevant provisions 
of the Railways Act, 1921. Section 1 provided that the railway system of Great 
Britain should be formed into groups and that the principal railway companies 
in each group should be amalgamated and other companies absorbed. Section 
3 (1) (6) provided that an amalgamation scheme should incorporate the provisions 
contained in sched. III to the Act. Except in the case of the western group, 
to which the Great Western Railway Co. and the Taff Vale Railway Co. 
belonged, the amalgamation schemes were to provide for the incorporation 
of a new company which was to be the amalgamated company. In the case 
of the western group, the amalgamation scheme was to provide that the Great 
Western Railway Co. should be the amalgamated company. By s. 7 (3) it 
was provided that the schemes should be binding on all persons and have 
effect as if enacted by the Act. The only provisions of sched. III which are 
relevant to this case are paras. 1, 3 and 4. They provide : 


(1) Every existing officer and servant shall, as from the date of amalgamation or 
absorption become an officer or servant of the amalgamated company... (3) No 
existing officer or servant so transferred shall, without his consent, be by reason of such 
transfer in any worse position in respect to the conditions of his service as a whole 
(including tenure of office, remuneration, gratuities, pension, superannuation, sick 
fund or any benefits or allowances whether obtaining legally or by customary practice 
of the constituent or subsidiary company) as compared with the conditions of service 
formerly obtaining with respect to him; (4) If any question arises as to whether 
the provisions of the last foregoing paragraph have been complied with, the 
question shall be referred to a standing arbitrator or board of arbitration 
appointed by the Lord Chancellor, and, if the arbitrator or board consider that those 
provisions have not been complied with, and that the officer or servant has thereby 
suffered loss or injury, they shall award him such sum to be paid by the amalgamated 
company as they think sufficient to compensate him for such loss or injury. 
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The Great Western Railway Co. was constituted the amalgamated company of 
the western group on. July 1, 1923, and the Scheme of Amalgamation duly 
incorporated the provisions of sched. III to the Act. The appellant, who was 
& locomotive driver employed by the company, made a claim for compensation 
based on paras. 3 and 4 of sched. III and that claim was duly referred to the 
standing arbitrator. The material facts found by the standing arbitrator may 
now be stated. 

On Oct. 24, 1913, the appellant entered the service of the Taff Vale Railway 
Co. and was employed in that company’s locomotive running department 
as a labourer. On Apr. 14, 1919, the Taff Vale Railway Co. appointed the 
appellant to the grade of fireman. From July 28, 1920, to July 1, 1923, when 
the Taff Vale Railway Co. was amalgamated with the Great Western Railway 
Co., it was the practice of the Taff Vale Railway Co. to rank firemen for 
promotion to drivers in the order of the dates when they respectively entered 
the company’s locomotive running department. In the appellant’s case that 
date was Oct. 24, 1913. On the date of the amalgamation, the appellant was 
transferred to the service of the Great Western Railway Co. At that date 
it was the practice of that company to rank firemen for promotion to drivers 
in the order of the dates when they became cleaners, or, if they had never 
become cleaners, of the dates when they had become firemen. The appellant 
had never been employed as a cleaner, and according to this practice his 
seniority for promotion to driver was calculated from Apr. 14, 1919, when 
he had become a fireman. At this stage the appellant’s loss of seniority was 
some five and a half years. On May 14, 1924, the Great Western Railway Co., 
giving effect to a decision of the Sectional Railway Council (No. 2) set up for 
the company’s system under the Railways Act, 1921, altered their practice 
regulating the promotion of firemen to drivers. Under the altered practice, 
a former employee of the Taff Vale Railway Co., who had been appointed 
fireman before Aug. 18, 1919, was deemed for purposes of seniority to have 
been made a fireman three years after he had entered the locomotive running 
department of the Taff Vale Railway Co. As the appellant had entered the 
locomotive running department on Oct. 24, 1913, his date for the purpose of 
seniority thus became Oct. 24, 1916. His loss of seniority was thus reduced 
from five and a half years to three years. On Apr. 3, 1933, the Great Western 
Railway Co. appointed as driver a man who had formerly been in the employ- 
ment of the Taff Vale Railway Co. This man was junior to the appellant 
under the Taff Vale Railway Co.’s practice, but senior to the appellant under 
the practice of the Great Western Railway Co. On Mar. 9, 1936, the Great 
Western Railway Co. appointed the appellant driver. On May 8, 1937, the 
appellant reached the maximum rate of pay applicable to drivers, and there- 
after received the same wages as if he had been appointed driver on Apr. 3, 
1933. On Mar. 2, 1942, the appellant made a claim for compensation under 
sched. III. On May 7, 1942, the Great Western Railway Co. rejected this 
claim. It was common ground between the parties before the standing 
arbitrator that the conditions of the appellant’s service were not, save as 
regards loss of seniority, altered by his transfer from the service of the Taff 
Vale Railway Co. to the service of the Great Western Railway Co. On these 
facts the standing arbitrator held that the date of the commencement of the 
arbitration was Mar. 2, 1942, and that the appellant’s claim was barred by 
the Limitation Act, 1939. This question of law was referred by the standing 
arbitrator to the High Court. Arxrnson, J., was of the opinion that the 
arbitrator was right in his conclusion of law and the Court of Appeal affirmed 

is decision. 

: wo matters have, in light of the arguments of the appellant, to be dealt 
with—first, the application of the Limitation Act, 1939, to statutory arbitrations, 
and, second, the construction of paras. 3 and 4 of sched. III. The Limitation 
Act, 1939, is an amending and, consolidating statute. It made an important 
change as to the effect of the lapse of time in relation to arbitration proceedings. 
The Arbitration Act, 1934, had enacted that statutes of limitation should 
apply to arbitrations as they apply to proceedings in the High ee ies 
that provision did not apply to statutory arbitrations. In the Act of ] 

i he same footing as other arbitrations, 
statutory arbitrations are placed on the same— g 
with the result that the provisions as to limitation are applicable to both : see 
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s. 27 (6). The Act came into force on Jan. 1, 1940. The questions which arise 
on the Limitation Act itself may be shortly disposed, of. Before ATKINSON, J.» 
and the Court of Appeal it was argued, that the provisions of this Act subjecting 
statutory arbitrations to the rules as to limitation did not apply when the 
time limit had run out before the Act was passed. That point was not taken 
before your Lordships. There is, indeed, nothing in it. The matter argued 
was that in the application of the Act to a statutory arbitration the phrase, 
“the cause of arbitration ”’—the matter corresponding to ‘the cause of 
action” in litigation—is nowhere to be found. This is true, but it appears 
to me, as it appeared to ATKINSON, J., that, just as in the case of actions the 
claim is not to be brought after the expiration of a specified number of years 
from the date on which the cause of action accrued, so, in the case of arbitrations, 
the claim is not to be put forward after the expiration of the specified number 
of years from the date when the claim accrued. With the Court of Appeal 
I regard the reasoning of ATKINSON, J., on this matter as unanswerable. I do 
not propose to repeat that reasoning, but only his conclusion, which I accept 
to the full. In Arxrson, J.’s view—I quote him (62 T.L.R. 477) : 


the proper interpretation of s. 27 is to apply the Limitation Act, treating a cause 
of arbitration in the same way as a cause of action would be treated if the proceedings 
were in a court of law. 


On the footing that the Limitation Act, 1939, so applies, it is common ground 
that the period of limitation is 6 years from the date when “the cause of 
arbitration ” arose: see s. 2 of the Limitation Act, 1939. That date depends 
on the fair construction of paras. 3 and 4 of sched. ITI. 

On this, the appellant contended, first, that the cause of arbitration arose 
on the date when the ‘‘ question ’’ was raised by the appellant—as distinguished, 
from the date when the appellant was entitled to raise the question. Secondly, 
in the alternative, the appellant contended that the earliest date was Apr. 3, 
1933, when the loss resulting from postponement of seniority became an 
established fact, and that he continued to suffer loss until May 8, 1937. 
Success in the first contention would have the consequence that. his rights 
were not barred at all by the Limitation Act, 1939. Success in the second 
contention would have the consequence that recovery of the loss he sustained 
between Mar. 2, 1936 and May 8, 1937, was not barred by that Act. The first 
contention was based, on the theory that para. 3 of itself did nothing except 
establish a principle on which an arbitrator was to act if and when a question 
was referred to him under para. 4. The substantive right was, according to 
this contention, to be found embedded in para. 4 which gives a right to submit 
a question to the arbitrator. I am unable to accept this construction of these 
paragraphs. The terms of para. 3, when incorporated in an amalgamation 
scheme, have statutory effect, and, in my view, created rights in the existing 
officers and, servants. If those rights were invaded, the officers and servants 
were entitled to a remedy to be obtained in arbitration proceedings. The 
substantive provision is in para. 3 and the remedial provision is in para. 4 
The second contention demands a closer consideration of the language of 
para. 3. The keynote to para. 3 lies, in my opinion, in the words ‘“ by 
reason of such transfer.” The matter provided is that no existing officer or 
servant is by reason of the transfer to be in any worse position ‘as respects 
the conditions of his service. His post-amalgamation conditions resulting 
from the transfer are to be compared with his pre-amalgamation conditions 
both sets of conditions being viewed as a whole. The relevant conditions of 
his old service are those obtaining at the date of transfer, and are, therefore 
then known. The conditions of his new service as e whole resulting from the 
transfer may well not be ascertained at the date of the transfer. Teethin 
troubles ‘may be expected even where, as here, the amalgamated com ae 
is an existing company, but once the amalgamated company has settiods the 
conditions of service under it the opportunity for the comparison envisaged 
by the paragraph arises. The effect of the transfer has been ascertained ae 
each transferred officer and servant then knows where he stands by reason 
oftthe transfer. Subsequent variations of conditions are irrelevant under the 
terms of para. 3. If attention is paid to them the go-by is given to the words 

by reason of the transfer” and the giving of such attention is, therefore, 
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repelled by the wording of the provision. This conclusion does not raise any 
insuperable difficulty and the obstacles in the way of fixing the exact date 
at which a comparison is to be made are easily exaggerated. The date when 
the conditions of service in the new company of any transferred officer or 
servant had been considered and settled is a matter to be determined by 
evidence. 

In the present case it is, I think, a fair inference from the facts stated by 
the arbitrator that the change of practice in seniority made on May 14, 1924, 
was a change by reason of the transfer, and there is nothing to suggest that 
a later date for comparison should, as respects the appellant, be adopted. 
The date was obviously some comparatively early date in the history of the 
company, and the exact date is obviously not here in issue, but, consistently 
with what I have said and giving due weight to the fact that the Great 
Western Railway Co. was itself the amalgamated company, I am unable to 
agree with the Court of Appeal that the date of transfer of the amalgamated 
company—July 1, 1923—is the critical date. I prefer the view expressed by 
ATKINSON, J.—May 14, 1924. On this footing the cause of arbitration arose 
on May 14, 1924, unless there is anything in the provisions of para. 4 which 
postpones the date until losses are exactly quantified by actual happenings. 
The appellant urged there was. For the statement of his point and the 
answer to it, I cannot do better than adopt the language of ArTKrinson, J. 
(62 T.L.R. 477) : 


There is also the point that no cause of claim arises until the claimant has sustained 
a loss or injury, or until he can prove that he is out of pocket and has actually lost 
money. Again I cannot accept that point of view because the cause of action or 
arbitration is something which arises out of a comparison of two sets of conditions : 
Is the second set of conditions less favourable than the first ? If it is less favourable, 
then the cause arises, and irrespective of whether as a matter of fact it has as yet affected 
the man’s pocket. The question arises then, and it is then that the man has to make 
up his mind: “ Do I, or do I not, consent ?”’ If he thinks that the conditions are less 
favourable, his right, and his only right, is to litigate or claim an arbitration to have 
his position not made worse ; and, if it is made worse, then it is for the arbitrator to 
say what sum of money will compensate the claimant for the worsened position. Each 
man has a right to have his own position considered. The arbitrator may very often 
have a very difficult task, but he has to do the best he can. I think that that is 
what the scheme means, and that a man cannot wait until, it may be, years later. 


It follows that the cause of arbitration accrued more than six years before 
the commencement of the arbitration and that the Limitation Act, 1939, is, 
a bar to the claim. I would dismiss the appeal. 


LORD DU PARCQ : My Lords, I entirely agree with the opinion which 
has just been delivered by my noble and learned friend Lorp UtHwarr 
and I have nothing to add to it. 


LORD UTHWATT: My Lords, my noble and learned friend LORD 
OAKSEY, who is unable to be present today, asks me to say that he agrees 
that the appeal should be dismissed for the reasons given in my opinion, but 
that he does not think it is necessary to decide whether July 1, 1923, or May 


14, 1924, is the critical date. pe 
Appeal dismissed. 


Solicitors: Pattinson & Brewer (for the appellant); M. H. B. Gilmour 


(for the respondents). 
[Reported by C. St.J. Nicuouson, Esq., Barrister-at-Law.] 
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THE EMPIRE GULF. 
[PRoBaTE, DIVORCE AND ADMIRALTY DIVISION (Willmer, J.), March 1, 1948.] 
Shipping—Salvage—Award—A pportionment among crew—Basis—Basic pay— 
Exclusion of war bonus. 

The owners, master and crew of a ship were awarded £11,000 for 
salvage services, of which sum £1,400 was to be paid to the crew who were 
in receipt of a war bonus which was paid, at a flat rate regardless of rank 
or status :— 

Hetp: the proper method of apportioning the crew’s proportion of 
the award was on the basis of their basic pay, consideration of the war 
bonus being excluded. 

[As To APPORTIONMENT OF SALVAGE AWARD TO CREW, see HALSBURY, Hailsham 
Edn., Vol. 30, p. 908, para. 1229; and ror CASES, see DIGEST, Vol. 41, pp. 888-890, 
Nos. 7750-7792.] 

Motion by the crew for apportionment of £1,400, being the proportion 
allotted to them out of £11,000 awarded to the owners, master and crew of the 
ship for salvage services. 


Boyes for the applicants. 


WILLMER, J.: In my judgment, the correct method of apportioning 
the crew’s proportion of this salvage award in the circumstances of this case 
is on the basis of their basic pay. It appears that this is a matter on which 
there is no authority. The reason why I have come to my conclusion is that 
stated by me during the course of the argument, viz., that the basic pay seems 
to me to be the best guide in ascertaining the status of the various persons 
entitled to share in the fund. If one adds on the war bonus, which is paid at a 
flat rate regardless of rank or status (except in the case of cabin-boys), it seems 
to me that one gets a distorted view of the relative status of the respective 
parties, and, if one proceeded to base a salvage award on that, the award 
resulting would be unfairly weighted in favour of the lower paid ratings and 
against the higher paid officers. Only by excluding the war bonus and by 
restricting one’s consideration to the basic pay, does one come, in my judgment, 
to a fair assessment of the relative merits and the relative rights of the various 
members of the crew. For these reasons I come to the conclusion that this 
award should be apportioned in accordance with the basic rates of pay. 

Order accordingly. By consent no order as to costs. 

Solicitors: Middleton, Lewis & Clarke, agents for Middleton & Co 
Sunderland (for the appellants). f 
[Reported by R. Henpry Wurre, Esq., Barrister-at-Law.] 
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WILKINSON v. BARKING CORPORATION. 


[Court oF AppEaL (Scott, Bucknill and Asquith, L.JJ. 

March 15, 1948.] eo ae oe 
Local Government—Superannuation of officers—Right to annual superannuation 
cae oe ceasing to be employed—Question to be decided by Minister— 

am after cessation of employment—‘‘ oe 
x SNe Seine ae Act, idee (c. 68), 8. 35. pepe tke 10s Ce 

ractice—A ppearance—Unconditional appearance—De : L 

that plaintiff has no cause of action _R.S.C., pee ovate 2. ON Saas 
W., who was employed by a local authority and was entitled, as an 
employee, to participate in the benefits of a superannuation fund resigned 
his post on Dec. 17, 1945, but on Mar. 27, 1946, the local authority p ported 
to dismiss him and decided that he was not entitled to an aannalee r- 
annuation allowance under the Local Government Superannuation Act 
1937, s. 8 (1) (a). In an action by W., begun on July 31, 1946 claiming 
2 declaration that he was so entitled, unconditional appearance to the 
writ was entered by the local authority, but it was pleaded by para. 6 of 
the defence that W. had no cause of action because, under s. 35 of the 
Act (which provides that any question concerning the ri ghts of an employee 
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of a local authority under the Act shall be decided, in the first instance, 
by the authority concerned, and, if the employee is dissatisfied with the 
authority’s decision, by the Minister whose decision shall be final), the 
question whether or not he was entitled to an allowance was to be deter- 
mined only by the Minister of Health. The master ordered that the issue 
raised by para. 6 of the defence should be disposed of before the trial 
under R.S.C., Ord. 25, r. 2. At the hearing W. contended (i) that, since 
the authority had entered an unconditional appearance, the plea in para. 6 
of the defence was bad since it denied the jurisdiction of the court; 
(ii) that s. 35 of the Act of 1937 did not apply to his claim because, at the 
material time (7.e., when the question of his rights was raised), he had 
ceased to be an “‘ employee.’’ :— 

Hep: (i) the court had jurisdiction to decide whether or not it could 
deal with the matter; by entering an unconditional appearance the 
defendants had submitted to that jurisdiction ; but they were not thereby 
precluded from challenging the jurisdiction of the court to deal with 
the claim. 

Pasmore v. Oswaldtwistle Urban Council, ({[1898] A.C. 387; 78 L.T. 
569), applied. 

(ii) although W. had ceased to be employed by the local authority before 
the question of his rights was raised, s. 35 of the Act of 1937 applied to 
him and he had no cause of action. 

Decision of Morris, J. ({1947] 2 All E.R. 24), affirmed. 


[As to Pretiminary Point or Law, see HALSBURY, Hailsham Edn., Vol. 25, 
p- 251, para. 416, and Vol. 26, p. 68, para. 110; and ror Casss, see DIGEST, Pleading, 
pp. 49, 50, Nos. 394-398. 

For THE LocaL GOVERNMENT SUPERANNUATION Act, 1937, see HALSBURY’S 


D STATUTES, Vol. 30, p. 385.] 


E 


Cases referred to: 

(1) Pasmore v. Oswaldtwistle Urban Council, [1898] A.C. 387; 67 L.J.Q.B. 635; 
78 L.T. 569; 62 J.P. 628; 16 Digest 302, 1150. 

(2) Re Boaler, [1915] 1 K.B. 21; 83 L.J.K.B. 1629; 111 L.T. 497; 78 J.P. Jo. 280; 
42 Digest 605, 46. 

(3) Chester v. Bateson, [1920] 1 K.B. 829; 89 L.J.K.B. 387; 122 L.T. 684; 84 J.P. 
65; Digest Supp. 

(4) Re A Decision of a District Auditor, Dickson’s Appeal, [1947] 2 All E.R. 47; sub 
nom. Dickson v. Hurle-Hobbs (District Auditor), [1947] K.B. 879; 177 L.T. 
105. 


Appeat by the plaintiff from a judgment of Morris, J., dated May 5, 1947, 
and reported [1947] 2 All E.R. 24, on a preliminary issue of law, under R.S.C., 
Ord. 25, r. 2, in an action by the plaintiff for a declaration that he was entitled 
to receive an annual superannuation allowance under the Local Government 
Superannuation Act, 1937, s. 8 (1) (a). The defendants (the local authority) 
entered unconditional appearance to the writ, but they pleaded in their 
defence that the plaintiff had no cause of action because, under s. 35 of 
the Act, his only remedy against a decision of the local authority was by way 
of appeal to the Minister of Health. Morris, J., gave judgment for the defendants 
and the Court of Appeal now upheld his decision. The facts appear in the 
judgment of Asquitu, L.J. 


Malone, K.C., and Winn for the plaintiff. 
Harold Williams, K.C., for the defendants. 
Cur. adv. vult. 


Mar. 15. The following judgments were read. 
ASQUITH, L.J.: I am authorised by BUCKNILL, L.J., to say that 


rs in this judgment. 
ne Thia is an aiioal by the plaintiff from a judgment of Morris, J., refusing 
him a declaration of certain rights under the Local Government Superannuation 
Act, 1937, against the defendant corporation. Section 8 (1) of that Act reads 


as follows : ‘s , om 
biect to the provisions of this Act, a contributory employe. of an emp 

vi Birr hall be aatinad, on ceasing to be employed by them, to receive an cam 

superannuation allowance if he... (a) has completed 10 years’ service and is incapable 
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of discharging efficiently the duties of his employment by reason of permanent ill-health 
or infirmity of mind or body .. . 

The plaintiff entered the service of the defendants in 1934 as a park superin- 
tendent. On Dec. 17, 1945—over ten years later—he purported to resign on 
the ground of ill-health. On Jan. 15, 1946, the medical officer of health for 
Barking certified that the plaintiff was ‘“‘ incapable of discharging efficiently 
the duties of his employment by reason of permanent ill-health or infirmity 
of mind or body ”’—the formula employed in s. 8 (1) (a) of the Act. 
Meanwhile, the district auditor had investigated the plaintiff's accounts and 
on Mar. 6 surcharged him in respect of sums totalling £6 15s. 5d. on the 
ground that they had improperly not been brought into account. On Mar. 27, 
1946, the defendants, ignoring the plaintiff’s notice of resignation, through 
the town clerk wrote him a letter, the substance of which was that, after 
considering the accounts in the light of the audit, it had decided that he was 
to take one month’s notice and to receive no more than a refund of his 
superannuation contributions without interest, instead of the full benefits to 
which, if s. 8 (1) (a) had applied without qualification, he would have been 
entitled. On July 31, 1946, the plaintiff issued a writ and on the same day 
a statement of claim claiming the following relief : 


The plaintiff claims a declaration as against the defendants that on his ceasing to be 
employed by the defendants on Dec. 17, 1945, and having completed 10 years’ service 
with the defendants and being at all material times incapable of discharging efficiently 
the duties of his employment by reason of permanent ill-health he is entitled to receive 
from the defendants an annual superannuation allowance under the provisions of s. 8 
(1) (a) of the Local Government Superannuation Act, 1937. 


In the statement of claim the plaintiff claimed:to have resigned on Dec. 17, 
1945, and to have complied with the conditions prescribed by s. 8 (1) (a) as 
regards length of service, ill-health, etc. In the defence the defendants alleged 
that the plaintiff had not so resigned, but had been dismissed at a month’s 
notice running from Mar. 27, 1946, ‘‘in consequence of an offence of a 
fraudulent character or of grave misconduct,” and had thereby, under s. 24 
of the Act, forfeited all right to an annual superannuation allowance under 
pt. I of the Act, of which s. 8 forms part. 

This issue of fraud or no fraud has no direct bearing on the present appeal 
and is only relevant indirectly in its possible bearing on the date as at which 
the plaintiff must be taken to have ceased to be an ‘‘employee” of the 
defendants, whether Dec. 17, 1945, or Apr. 27, 1946, a factor which on one 
limb of the plaintiff’s argument, is material, but, on the view I take of the case, 
is immaterial. The only paragraph of the defence which, in my view, requires 
to be considered is para. 6 which reads as follows : 


The defendants will rely on s. 35 of the Local Government Superannuation Act, 1937 
and will contend that by virtue of the said section any question as to the plaintiff's 
right to an annual superannuation allowance under pt. I of the said Act is required to 
be determined by the Minister of Health and that the plaintiff has no cause of action. 
Section 35 of the Act is as follows : 


Any question concerning the rights or liabilities of an employee of a local authority 
or of a person claiming to be treated as such an employee, under any of the provisions 
of pt. 1... of this Act, or any regulations made under this Act, shall be decided in the 
first instance by the authority concerned, and if the employee is dissatisfied with an 
such decision or with the authority’s failure to come to a decision, shall be dctcentiay 
by the Minister, and the Minister’s determination shall be final . . . 


It was obvious that, if the defendants could establish para. 6 of their defence 
there was an end of the plaintiff’s case. It is not, therefore, surprising that 
on Feb. 21, 1947, an order was made by the master in chambers by consent 
of both parties that the issue raised in para. 6 of the defence in this action 
be set down for hearing and disposed of before the trial pursuant to R.S.C 
Ord. 25, r. 2. The preliminary issue, accordingly, which Morris, J. had to 
determine was in the nature of a demurrer. He had to decide whether if all 
the facts alleged in the statement of claim were proved, s. 35 would never- 
theless, apply to the claim and defeat it. The learned judge answered this 
question in the affirmative. The argument for the plaintiff before him, as 
before this court, fell into two limbs. The plaintiff contended (i) that, since 
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the defendants had submitted to the jurisdiction of the court by entering an 
unconditional appearance, it was not open to them to contend that by reason 
of s. 35 Parliament had withdrawn claims such as the plaintiff’s from the 
jurisdiction of the ordinary law courts by providing, as the sole means for their 
settlement, the machinery prescribed in s. 35—the defendants, it was argued, 
should have moved to set aside the writ with a conditional appearance, or, 
under RS.C., Ord. 12, r. 30, without it; (ii) alternatively, that the plaintiff’s 
claim in the present case did not fall within s. 35 because at the material time 
he was, not an “employee” within the opening words of the section, but 
an ex-employee. The learned judge pronounced against both of these conten- 
tions and I think he was right. The first can be dealt with shortly. It is, 
undoubtedly, good law that, where a statute creates a right and in plain 
language gives a specific remedy or appoints a specific tribunal for its enforce- 
ment, & party seeking to enforce the right must resort to this remedy or this 
tribunal and not to others. As the House of Lords ruled in Pasmore v. 
rapa Urban Council (1), per Eart or Hatssury, L.C. ({1898] A.C. 


The principle that where a specific remedy is given by a statute, it thereby deprives 
the person who insists upon a remedy of any other form of remedy than that given 
by the statute, is one which is very familiar and which runs through the law. 


Before this court the principle laid down in this passage was not seriously 
challenged. What was said for the plaintiff was that, even though s. 35 of 
the Act of 1937 deprives the ordinary law courts of jurisdiction in the case of 
claims or questions covered by the section, yet the defendants, by entering 
an unconditional appearance to the writ, had submitted to the jurisdiction 
of those courts and could not be heard to challenge it. One corollary of this 
argument, if it were sound, would be that the House of Lords decided 
Pasmore v. Oswaldtwistle Urban Council (1) wrongly, since there is no 
suggestion that an unconditional appearance was not entered in that case 
or that any steps were taken to set aside the writ, yet the House had no 
hesitation in saying to the plaintiff-appellants: ‘“‘ You have no remedy in the 
courts of law. Your only remedy is to make a complaint to the local govern- 
ment board.” The real answer to the plaintiff's contention under this head 
can be put in several ways. No act of the parties can create in the courts 4 
jurisdiction which Parliament has said shall vest, not in the courts, but 
exclusively in some other body, and a party cannot submit to, so as to make 
effective, a jurisdiction which does not exist—which is, perhaps, another way 
of saying the same thing. The argument we are here rejecting seems to be 
based on a confusion between two distinct kinds of jurisdiction. The Supreme 
Court may by statute lack jurisdiction to deal with a particular matter—in 
this case, matters including superannuation claims under s. 8 of the Act of 
1937. It has, however, jurisdiction to decide whether or not it has jurisdiction 
to deal with such matters, and by entering an unconditional appearance, a 
litigant submits to the former jurisdiction (which exists), but rot to the latter 
(which does not). We are not here concerned with irregularity in the service 
or issue of the writ. That raises other considerations which are here quite out 
of place. I think the argument for the plaintiff under this head quite impossible 
to sustain, and leading counsel for the plaintiff, when fairly confronted with 
the difficulties in his way, did not press it. 

There remains the contention that the plaintiff was not at the material. 
time an “employee ” within s. 35 of the Act of 1937. An “ employee ”’ it is 
said. is a person who is employed, not a person who was employed, but whose 
employment had ceased. The material time, with reterence to which “is ”’ 
and “was” in the argument must be construed, must be, we were told, the 
time when the question of the claimant’s rights is raised. Counsel for the 
plaintiff, in an interesting argument, urged that, if a subject was to be deprived 
of his normal right of access to the King’s courts by statute, this could only 
be done by plain words and any ambiguity should be resolved in favour of @ 
construction which left the courts open to him. He cited in support of his 
argument well-known passages from the judgment of Scruton, J. ({1915] 
1 K.B. 36) in Re Boaler (2) and of Avory, J. ({1920] 1 K.B. 836) in Chester 
v. Bateson (3). Counsel for the plaintiff argued, indeed, that “‘ employee 
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in its ordinary plain meaning was unambiguous and meant a person who is 
employed, not a person who was, but if, contrary to his contention, it — 
ambiguous, his client should have the benefit of such ambiguity. He pointe 
out that, whereas the term used in s. 8 of the Act of 1937 was “ contributory 
employee’ that in s. 35 is “employee” simpliciter, and that the two are 
separately defined, the first in s. 3, the second in, s. 40. He conceded that, 
according to the definition of the term contained ins. 3, a person can remain 
a “contributory employee” after he has ceased to be actually employed— 
& necessary concession because, according to s. 8 (1), @ t contributory employee 
only becomes entitled to receive a superannuation allowance “on ceasing to 
be employed ” by the employing authority, but he said that the same did not 
apply to “‘ employee ”’ as used in s. 35, and this for several reasons. He pointed 
to the use of the present tense in the definition of employee in s. 40, which is 
as follows : 

“employee” means an employee whether permanent or temporary, but does not 
include a person whose employment is of a casual nature. 


He relied on the undoubted fact that pt. I of the Act confers “‘ rights ”’ on 
many persons other than ‘contributory employees,’ and argued that 
““employee’”’ in s. 35 must be taken to refer to such a person only. He 
put in an analysis in a tabular form of all the other passages in which the term 
“employee ” was used in the Act, in only two of which (if in any) it could, 
he suggested, mean an ex-employee. 
These arguments, though most attractively presented, have not convinced 
me. I think, in the first place, that there is nothing in the separate definitions 
of “employee ” and “ contributory employee ” to repel the natural assumption 
that the first class is a genus comprising the second as a species. Nor do I think 
that, if a “‘ contributory employee ”’ can continue to retain his character as such 
after actual employment has terminated, an ‘‘ employee ” cannot do the same. 
To hold the contrary would be to limit the operation of the machinery of s. 35 
quite arbitrarily to questions concerning the rights of persons under pt. I other 
than those claiming superannuation allowances, which last claimants are, 
perhaps, the most important body of persons asserting rights under that part 
of the Act. Again, the result of the construction contended for would be that, 
if & person’s employment terminated, e.g., on the tenth of a month, and a 
question concerning his rights under pt. I of the Act arose on the ninth, when 
he was still in employment, he would as regards the settlement of his claim 
be ‘‘ cribbed, cabined and confined ” by the machinery of s. 35, whereas, if 
the question arose on the eleventh or twelfth, he would be free as air to resort 
to the ordinary courts of law. This seems on the face of it a senseless form of 
discrimination, particularly as persons claiming superannuation allowances do 
not generally begin to raise questions about their rights until they have been 
superannuated. If I do not deal in detail with the other contentions advanced 
under this head, it is not because they have not been carefully weighed. I am 
clearly of opinion that they are invalid. This is one of the increasing number 
of Acts in which an interested party—first the local authority, and then, on 
appeal, the Minister—is made judge in his own cause. It is none the less the 
duty of the court to construe and administer its provisions, and I feel little 
doubt as to its true construction. The appeal must, in my view, be dismissed. 


SCOTT, L.J.: I agree with my Brethren that the appeal must be 
dismissed because of the provisions of s. 35 of the Act of 1937, but I feel bound 
for myself to draw attention to certain legal consequences of that section which 
become apparent on its correct interpretation, but may, as it seems to me, 
have escaped the attention of Parliament when passing that clause. Under 
it the employing local authority is made the court of first instance to decide 
the issue whether it is itself guilty of a breach of the claimant’s right to the 
superannuation benefit, claimed by him under s. 8. As the Act both creates 
the right and confers the remedy, it follows on ordinary principles of statute 
interpretation that no independent right of action is created, but the remedy 
conferred makes it almost a contradiction in terms to call it a remedy for the 
breach of a right. Except for the opening words, ‘‘ Subject to the provisions 
of this Act...” s. 8 purports to create an absolute right in the employee 
and to impose on the employing authority a duty, correlative to that right, 
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= eg unqualified and absolute nature to pay the superannuation allow- 
> es 3 e issue on a disputed claim is, therefore, one of right, not one of 
Ghat righ’, pee: 1s, no doubt, a “ provision” within s. 8, qualifying 
an Setertion - “fe provision is to subject the question of the duty to pay to 
=e _ of a court, not of a lay tribunal, not even of an impartial third 
party, ut of the debtor himself! That is barely consistent with s. 8 and almost 
Setnccity in — into : mere discretionary privilege. At any rate, the local 
ges Geena Sea (om simply, ‘‘a judge in its own cause.” It is true 
Bret ee he, ppes Ss ee iba to the aggrieved employee from the decision 
<P gimedena Japa gh ste ge, but pent court ? To the Minister! And 
eat. conn he provision as to how, when or where the Minister is to 
o acting with perfect legality if, on receiving from the 
appellant employee a notice of appeal, he asked the two parties for their 
written statements of their respective cases, and if, after receiving them and 
perhaps reading them, he wrote to each of them a letter dismissing the appeal 
without stating any reasons. Even if certiorari would lie to bring up his 
decision on the ground, e.g., that he had not read the papers, the section 
provides no means by which the aggrieved applicant could interrogate the 
Minister on that head, or otherwise seek to find out if he had read them. It is 
true that [under s. 35] the Minister is given power, and may be ordered by the 
High Court, to state a Case, but only on a “ question of law arising in those 
proceedings.”” The only issue, however, may well be, and in most cases will be, 
one of fact, e.g., under s. 24 which was cited to us and is in these terms : 

A contributory employee who is dismissed or resigns, or otherwise ceases to hold his 

employment, in consequence of an offence of a fraudulent character or of grave mis- 
conduct shall forfeit all claim to any rights under this part of this Act in respect of his 
previous service. 
Such an issue involves a question of character on which a wrong decision may 
ruin @ man for life. On any issue of fact, e.g., whether the local authority has 
a good defence under s. 24, there is no appeal even by Case Stated. This state 
of affairs in not consonant with British justice or the rule of law on which 
British democracy depends for its very existence. 

These comments on the statute itself have a rather lurid light thrown on 
them by the pleadings. The action was brought for a declaration only, indorsed 
on the writ and repeated in the statement of claim. The only facts relevant 
to that claim were those sufficient to bring it within s. 8 (1) (a) quoted in the 
judgment of my Brethren. They are two :—(i) more than ten years’ service 
from July, 1934: (ii) incapacity, as there defined, at the time when, after the 
expiration of the ten years, the employee’s ability to do his work is thereby 
brought to an end. The cessation of capacity is the material fact. No condition 
is imposed by the section about notice of resignation to, or its acceptance by, 
the local authority. The pleadings, unfortunately, have confused the true 
issue. The statement of claim, para. 3, alleges a tender of resignation—a 
harmless but irrelevant allegation which was not ‘“‘a material fact’ for the 
purpose of R.S.C., Ord. 19, r. 4. Paragraph 4 is worse. It would have been 
relevant in an action for damages for wrongful dismissal, but had no place 
in this action. It merely confuses the issue. The defence quite properly admits 
the plaintiff’s absence from duty from Sept. 26, 1945, onwards by reason of 
neurosis, but then introduces an allegation that he was dismissed on Mar. 27, 
1946, as a result of a report to the district auditor for “‘ an offence of a fraudulent 
character and grave misconduct ’’ which deprived him of his right to any 
superannuation allowance under pt. I of the Act. The plea that the plaintiff 
had been surcharged by the district auditor of the Ministry of Health obviously 
meant that the surcharge was in connection with the alleged fraud within s. 24. 
This court had occasion recently in Re A Decision of a District Auditor, 
Dickson’s Appeal (4) to consider certain aspects of the procedure before a district 
auditor in regard to a surcharge under the Local Government Act, 1933, s. 228. 
It does not give a surcharged person anything like the protection of an accused 
person in a criminal court or of a defendant in a civil court. None the less, 
the probability is obvious that the Minister of Health would tend to act on 
his district auditor’s surcharge without further inquiry, especially as the 
superannuation claimant has no right of appearance or representation before 
him under s. 35 of the Local Government Superannuation Act, 1937. Almost 
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eally material plea in the defence is para. 6, which raises the question 
Sree even fat fails to attribute to the Minister his proper ets 
diction under s. 35, namely that only of an. appellate tribunal. But the 
erroneous and irrelevant pleadings in this action serve to illustrate the great 
danger to the real freedom before the law of all local government servants 
which is created by s. 35 of the Act of 1937. Wherever a charge of fraud, or 
other “ grave misconduct ”’ is made under s. 24 against one by his employing 
authority, however unjustified the charge may be, the only vindication of his 
good name open to him is such investigation as the Minister may make, or, 
after he has been deprived of his superannuation ellowance on that ground, 
an action in the courts for damages for wrongful dismissal, and. there, 
presumably, the local authority could pleed res judicata against him. I have 
felt bound to call attention to these aspects of the existing legislation for 
consideration by the appropriate authority, because they only become apparent 
on a critical examination of the section. In i of age grave considerations, 
he court to dismiss the appeal. 
Se ot! a ee Ee aiea dismissed with costs. 
Solicitors: Kingsford, Dorman & Co., agents for Hatten, Asplin, Jewers 
& Glenny, Barking (for the plaintiff); Sharpe, Pritchard & Co., agents for 
E. R. Farr, Town Clerk, Barking (for the defendants). ; 
[Reported by C. St.J. NicHoxtson, Esq., Barrister-at-Law.] 


R. v. ROWLEY. 


[Court or CrimrnaL AppeaL (Lord Goddard, C.J., Humphreys and Single- 
ton, JJ.), March 8, 1948.] 


Criminal Law—Accessory after the fact—Plea of Guilty—Principal offenders 
subsequently acquitted. 

Where a defendant is charged with the offence of being an accessory 
after the fact, which involves knowledge on his part that the person he 
has received, comforted, etc., has committed a felony, it is improper to 
accept his plea of Guilty until the guilt of the alleged principal felon ha 
been established. ‘ 

[As ro ACCESSORY AFTER THE Fact, see HALSBURY, Hailsham Edn., Vol. 9, 
pp. 36-40, paras. 35-39; and ror Cases, see DIGEST, Vol. 14, pp. 99, 100, Nos. 
714-728.) 

APPEAL against conviction. 

The appellant, Eli Rowley, pleaded, Guilty before the assistant recorder at 
Birmingham Quarter Sessions to a charge of assisting and comforting two 
other men, well knowing that they had committed the felony of receiving 
stolen goods, and was sentenced.to 9 months’ imprisonment. Subsequently, 
the two other men were put on their trial for receiving and were acquitted. 
The Court of Criminal Appeal now quashed the appellant’s conviction. 


Hillard for the appellant. 
R. H. Blundell for the Crown. 


HUMPHREYS, J., delivered the following judgment of the court. The 
indictment in this case shows that three persons—the appellant, George 
Stanley, and William Gall—were charged together at Birmingham Quarter 
Sessions with various offences. In the first count they were all three charged 
with breaking and entering the warehouse of Marvelle Ltd. and stealing 93 
dresses and other things. They pleaded Not Guilty to that. The second 
count charged them all with receiving that property knowing it to have been 
stolen. They all pleaded Not Guilty to that. The fourth count charged the 
appellant with an offence which is stated in these terms, that he, Eli Rowley : 
: . well knowing that George Stanley and William Gall on Dec. 6, 1947, in the 
city of Birmingham, had received 93 dresses, 4 blouses and 1 lady’s sports suit, the 
preperty of Marvelle Ltd. knowing the same to have been stolen, did on the same 


day and other days afterwards receive, comfort, harbour, assist and maintain the 
said George Stanley and William Gall. 
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To that charge the appellant pleaded Guilty. The jury were then sworn to 
try Stanley and Gall and acquitted both of them on all the counts of the 
indictment. As a result, there is error on the record which cannot be cured 
by amendment. Writs of error are abolished and have been abolished since 
1908 by che Criminal Appeal Act, 1907, but this court has the power which 
the Court of King’s Bench used to exercise in dealing with error on the record. 
Where thete are no means of amending the record so as to make it consonant 
with the proved facts of the case and where it is inconsistent with itself, as 
the record is here, the only course this court can take is to quash the conviction, 
and that must be done in this case. 

Two mistakes were made at the trial. It should be stated in all fairness to 
the learned assistant recorder of Birmingham that he was no party to those 
mistakes except in the sense that, having said what he thought was the proper 
course to adopt, he allowed himself to be over-reasoned by counsel for the 
prosecution and counsel for the appellant and agreed to a different course. 
The first mistake that was made was this. It being a matter that had to be 
decided by the jury whether Stanley and Gall were or were not guilty of 
felony, it was quite wrong to allow the appellant to plead Guilty to having 
done something in the shape of assisting and comforting those two persons, 
well knowing that they had committed a felony. If the appellant had not 
pleaded Guilty and the other two men had been acquitted as they were, the 
prosecution would have been bound, to offer no evidence on this indictment 
against the appellant because it would be absurd to say that a man had 
assisted and, comforted, persons, knowing that they had committed a felony, 
when they had not committed a felony. The assistant recorder said more 
than once: ‘“‘ Had I not better wait for the prisoner to be dealt with ?”’, and 
he also pointed out, and this court agrees with him, that on the statement 
made to him of what were the facts it appeared that the appellant had not 
assisted or comforted either of the other men at all. Therefore, even if they 
were guilty of the felony charged, his offence, while it might have been a 
different offence, certainly was not that of being an accessory after the fact. 
All that was said, and it was said by himself, was: ‘“‘ Those stolen goods were, 
I agree, found in my van, and when they were found, by the police they asked 
me for an explanation and I lied to them. I said my van had been stolen and 
the stolen property must have been put in the van by whoever the people 
were who stole it. That was untrue, and I afterwards admitted it was untrue, 
and, in fact, I had lent my van to Stanley and Gall.’”’ The proper course would 
have been for the three defendants to have been tried on the indictment, 
together if necessary, if there was any evidence to support that course on the 
charge of warehousebreaking, and, in any event, tried on the count for receiving 
where there was ample evidence against all three. 

The next mistake was that, at the instance of counsel for the prosecution, 
the learned, assistant recorder passed, sentence then and there on the appellant 
without waiting for the jury to try the alleged two principal felons. The result 
was that the appellant was deprived of the opportunity he would have had 
through his counsel of asking the assistant recorder to allow him to amend his 
plea, to retract his plea of Guilty and to plead Not Guilty, in which case, as 
I have said, the prosecution would have been bound to offer no evidence against 
him. He could not do that because he had been sentenced, and the assistant 
recorder took the view—we need not discuss whether he was right or wrong— 
that he had no power to deal with the matter any more. He, however, granted 
a certificate enabling the appellant to appeal to this court. 

It is clear that the appellant’s plea of Guilty was wrongly accepted, and he 
has been in custody in respect of an offence which he never committed and 
could not have committed. Where a man is charged with the offence of being 
an accessory after the fact, which involves knowledge on his part that the 
person he has received, and comforted has committed a felony, — it 1s 
always improper to accept his plea of Guilty until the fact has been tried by 
a jury whether the other persons are felons or not, unless, of course, they 
also plead guilty to the felony. While they are awaiting trial and stoutly 
protesting their innocence, it is wrong to accept a plea of Guilty from a person 
who is indicted for an offence which involves his knowledge of their guilt. 
The same observation would in truth and in law apply to a case of conspiracy, 


572 [Apr. 3, 1948] ALL ENGLAND LAW REPORTS [Vol. 1 


but this was a case of accessory after the fact. The ee, therefore, is that 
is C icti > llant released. 
this conviction must be quashed and the appellan eee quodiod 
Solicitors : Philip Baker & Co., Birmingham (for the appellant) ; Director of 

Public Prosecutions (for the Crown). : 
[Reported by R. HenpRy WHirTeE, Esq., Barrister-at-Law.] 


HUXLEY v. WHARNCLIFFE WOODMOOR COLLIERY CO., LTD. 


[Hovsr or Lorps (Lord Thankerton, Lord Porter, Lord Uthwatt, Lord 
du Parcg and Lord Oaksey), February 10, 12, 16, March 19, 1948.} 


Workmen’s Compensation—Industrial disease—Widow’s claim on workman's 
death—Certificate by medical referee negativing scheduled disease—Conclusive- 
ness against dependants—Workmen’s Compensation Act, 1925 (c. 84), 
s. 43 (1) (f). 

In September, 1944, a workman who was employed by a colliery 
company in work which exposed him to contact with tar and its by-pro- 
ducts obtained a certificate from the examining surgeon, under s. 43 (1) (i) 
of the Workmen’s Compensation Act, 1925, that he was suffering from a 
disease specified in sched. III to the Act (as amended by the Workmen’s 
Compensation Industrial Diseases (Consolidation) Order, 1929), VizZ., 
epitheliomatous cancer or ulceration of the skin due to tar or its by-pro- 
ducts. Under s. 43 (1) (f), on Oct. 3, 1944, the employers appealed 
to the medical referee who certified that, at the time of his examination 
by the examining surgeon, the workman was not suffering from 
epitheliomatous cancer due to tar or any by-product thereof, that 
the workman was suffering from epithelioma of the scrotum, but that 
he (the medical referee) was unable to obtain evidence that the condition 
had, been caused through the workman’s occupation, and that, in his 
opinion, it was not due to the conditions of his work. On Oct. 2, 1945, 
the workman died and his widow claimed compensation, as a dependant, 
under s. 43 (1) (iii) of the Act of 1925, on the ground that the workman 
had died of a scheduled disease. The employers contended that she was 
not entitled to compensation because, under s. 43 (1) (f) of the Act, the 
medical referee’s certificate was final and conclusive that on Oct. 3, 1944, 
the workman was not suffering from a scheduled disease and (it 
was agreed) he had not acquired the disease after that date. Section 
43 (1) (f) provides: “If ‘an employer or a workman is aggrieved 
by the action of [an examining] surgeon in giving or refusing to 
give a certificate of disablement ... the matter shall . . . be referred 
to a medical referee, whose decision shall be final, and the medical referee 
when deciding the matter shall also certify as to the condition of the 
workman at the time when he is examined by him, and such certificate 
by the medical referee shall be conclusive.” By s. 43 (2): ‘“... the 
date of disablement shall be such date as [the examining] surgeon certi- 


fies as the date on which the disablement commenced ... Provided that 
- + - (6) Where a workman dies without having obtained a certificate of 
disablement . . . it shall be the date of death.” ; 


HELD: (i) the provision in s. 43 (1) ( f) that the medical referee’s 
decision was to be “final” and his certificate ‘ conclusive ” applied only 
to proceedings between the workman and the employers and the medical 
referee’s certificate was not binding on the dependants, and, therefore, 
the widow could proceed with her claim without the aid of a certificate. 

Decision of the Court of Appeal (1946) (175 L.T. 446) reversed. 


As TO CERTIFICATE or Examinina SuRGEON or MEDICAL REFEREE, see HALS- 
BURY, Hailsham Edn., Vol. 34, pp. 975-977, para. 1333, and p- 979, para. 1335; 
and For Casxs, see DIGEST, Vol. 34, pp. 465-469, Nos. 3812-3834, and Supplements. ] 
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APPEAL by the widow of a deceased workman from a decision of the Court 
of Appeal (Tucker and Asquitx, L.JJ., Scorr, L.J., dissenting), dated 
July 31, 1946, dismissing her appeal from an award of His Honour JupcE 
ESSENHIGH, at Barnsley County Court. 

The widow claimed as a dependant compensation under the Workmen’s 
Compensation Act, 1925, on the ground that the workman’s death was caused 
by one of the diseases specified in sched. III to the Act (as amended by the 
Workmen’s Compensation Industrial Diseases (Consolidation) Order, 1929). The 
county court judge held himself bound, as a matter of law, by a medical referee’s 
certificate that the workman was not suffering from the disease’in question and 
gave his award in favour of the employers, but he stated that, had he not been so 
bound, he would have accepted evidence which, was before him and awarded 
in favour of the widow. The Court of Appeal upheld the award, but the 
House of Lords now held that a medical referee’s certificate was not binding 
on a deceased workman’s dependants. The facts appear in the opinions of 
Lorp THANKERTON and LorpD PORTER. 


Beney, K.C., and Withers Payne for the widow. 
Fenwick, K.C., and Stanley-Price for the employers. 


The House took time for consideration. 
Mar. 19. The following opinions were delivered. 


LORD THANKERTON : My Lords, the appellant is the widow, and 
the only dependant, of Llewellyn Thomas Huxley, who died on Oct. 2, 1945, 
and she claims compensation under the Workmen’s Compensation Acts from 
the respondents, in whose employment he had been for certain periods, on 
the ground that his death was caused by one of.the scheduled diseases. The 
appeal raises an important question as to the proper construction of s. 43 of 
the Act of 1925, and, in particular, of para. (f) of the modifications set out in 
sub-s. (1) of that section, and as to the finality or conclusiveness in regard 
to a claim by a dependant of the refusal of a medical referee to give to the 
deceased workman a certificate of disablement and his certificate as to the 
condition of the workman at the time of his examination. The county court 
judge held that the decision and certificate were binding on the appellant, 
and made an award in favour of the present respondents, and, on an appeal 
by Stated Case, his award was affirmed by a majority of the Court of Appeal, 
and the appellant’s appeal was dismissed. 
The scheduled disease referred to is: ‘‘ Epitheliomatous cancer or ulceration 
of the skin due to tar, pitch, bitumen, mineral oil or paraffin, or any compound, 
product or residue of any of these substances.” It is not disputed that the 
deceased workman suffered from epitheliomatous cancer or ulceration of the 
skin and that his death was. caused thereby. The following facts also do not 
appear to be in dispute. The workman was employed during the years 1917 
to 1932 by the respondents as a dauber in their by-products plant. He Mabe 
not on the list of those employed on the tar plant, who underwent Meats 
medical inspection, but the county court judge has found that he was expose 
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during this period to tar or pitch or any compound, product or residue of these 
fibeianhon ae 1932 the cos potdaHie plant was closed down, and after a short 
period of unemployment, the workman was employed as a labourer at glass 
works from 1932 to 1940. In December, 1940, he returned to his previous 
employment as a dauber with the respondents and continued therein until 
the end of July, 1944, when he developed a boil on the scrotum and came 
under medical treatment. His condition having improved, he returned to his 
work with the respondents in January, 1945, but, after three weeks, he gave 
it up and took light work, at which he collapsed in April, 1945. He was not 
able to resume work, and died on Oct. 2, 1945. On Mar. 8, 1946, the appellant 
initiated the present arbitration proceedings, claiming, as a dependant, £400 
compensation under the Workmen’s Compensation Acts. On Sept. 11, 1944, 
thé“‘workman had obtained from the examining surgeon a certificate of disable- 
ment that he was suffering from the scheduled disease mentioned and was 
thereby disabled, in terms of s. 43 (1) (i) of the Act of 1925. The respondents 
appealed to the medical referee, who, on Oct. 3, 1944, refused to give a certificate 
of disablement in terms to which I will refer later. The county court judge 
has found that the workman was in contact with tar or pitch or any compound 
or residue thereof during his employment with the respondents during 1940 
to 1944 and in January, 1945, but, as stated by him, it was conceded by the 
present appellant that death was not caused by any exposure to such substances 
after Oct. 3, 1944, the date of the medical referee’s certificate. In these 
circumstances, the county court judge held himself bound, as matter of law, 
by the medical referee’s certificate as final and conclusive, but stated that, 
if not so bound, he would have held, on the evidence, that the workman was 
exposed to the substance in question during 1917 to 1932, and that the 
scheduled disease was caused, during that period. 

The only question in the appeal is whether the medical referee’s certificate 
is so binding, and its decision turns on the proper construction of s. 43 of the 
Act of 1925, and, in particular, of modification (f) of sub-s. (1). It will be 
convenient to quote s. 43 (1) and (2), which provide as follows : 


43. (1) Where (i) the [examining] surgeon* appointed under the Factory and 
Workshop Act, 1901, for the district in which a workman is employed certifies that 
the workman is suffering from a disease mentioned in sched. III to this Act and is 
thereby disabled from earning full wages at the work at which he was employed ; 
or (ii) a workman is, in pursuance of any special rules or regulations made under the 
Factory and Workshop Act, 1901, suspended from his usual employment on account 
of having contracted any such disease ; or (iii) the death of a workman is caused by 
any such disease ; and the disease is due to the nature of any employment in which 
the workman was employed at any time within the 12 months previous to the date 
of the disablement or suspension, whether under one or more employers, he or his 
dependants shall be entitled to compensation under this Act as if the disease or such 
suspension as aforesaid were a personal injury by accident arising out of and in 
the course of that employment, subject to the following modifications :—(a) The 
disablement or suspension shall be treated as the happening of the accident ; 
(6) If it is proved that the workman has at the time of entering the employment 
wilfully and falsely represented himself in writing as not having previously suffered 
from the disease, compensation shall not be payable; (c) The compensation shall 
be recoverable from the employer who last employed the workman during the said 
12 months in the employment to the nature of which the disease was due: Provided 
that—(i) the workman or his dependants if so required shall furnish that employer 
with such information as to the names and addresses of all the other employers who 
employed him in the employment during the said 12 months as he or they may possess, 
and, if such information is not furnished, or is not sufficient to enable that employer 
to take proceedings under the next following proviso, that employer upon proving 
that the disease was not contracted whilst the workman was in his employment shall 
not be liable to pay compensation ; and (ii) if that employer alleges that the disease 
was in fact contracted whilst the workman was in the employment of some other 
employer, and not whilst in his employment, he may join such other employer as a 
party to the arbitration, and if the allegation is proved that other employer shall be 
the employer from whom the compensation is to be recoverable ; and (iii) if the disease 











*In the Act of 1925 the words “ certifying surgeon ” are used, but by s. 126 (9) 
of the Factories Act, 1937, references in the Act of 1925 to a “ certifying surgeon ” 


are to be construed as “references to an examining surgeon appointed under this 
section. 
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is of such a nature as to be contracted by a gradual process, any other employers who 
during the said 12 months employed the workman is the Sapleciient ie tie nature 
of which the disease was due shall be liable to make to the employer from whom 
compensation is recoverable such contributions as, in default of agreement, may be 
determined in the arbitration under this Act for settling the amount of the compensa- 
tion, or, if the amount of compensation is not in dispute, as may be determined by 
arbitration under this Act. (d) The amount of the compensation shall be calculated 
with reference to the earnings of the workman under the employer from whom the 
compensation is recoverable ; (e) The employer to whom notice of the death, disable- 
ment or suspension is to be given shall be the employer who last employed the 
workman during the said 12 months in the employment to the nature of which the 
disease was due, and the notice may be given notwithstanding that the workman has 
voluntarily left his employment ; (f) If an’employer or a workman is aggrieved by 
the action of [an examining] or other surgeon in giving or refusing to give a certificate 
of disablement or in suspending or refusing to suspend a workman for the purposes 
of this section, the matter shall in accordance with regulations made by the Secretary 
of State be referred to a medical referee, whose decision shall be final, and the medical 
referee when deciding the matter shall also certify as to the condition of the workman 
at the time when he is examined by him, and such certificate by the medical referee 
shall be conclusive. (2) For the purposes of this section the date of disablement shall be 
such date as the [examining] surgeon certifies as the date on which the disablement com- 
menced, or, if he is unable to certify such a date, the date on which the certificate is given : 
Provided that—(a) Where the medical referee allows an appeal against a refusal by [an 
examining] surgeon to give a certificate of disablement, the date of disablement shall 
be such date as the medical referee may determine : (6) Where a workman dies without 
having obtained a certificate of disablement, or is at the time of death not in receipt 
of a weekly payment on account of disablement, it shall be the date of death. 


My Lords, before proceeding to a close examination of these provisions, 
certain preliminary observations may be made. In the first place, it was 
conceded on behalf of the respondents—rightly, in my opinion—that the 
provisions of s. 48 (3) whereby, in the case of a dead workman, any reference 
to a workman shall include a reference inter alia to his dependants, does not 
apply to this section. Secondly, it is necessary to note the distinction between 
the phrase “the disease is due to the nature of any employment” and the 
phrase “the disease was in fact contracted, whilst the workman was in the 
employment ”’ of an employer: see Blatchford v. Staddon and Founds (1) per 
Viscount SUMNER ({1927] A.C. 470-472). In refusing to accept the view 
expressed in Dean v. Rubian Art Pottery, Ltd. (2) Viscount SUMNER said 
(ibid., 471, 472), with reference to s. 8 of the Act of 1906: 

The crucial error in the judgments in Dean’s case (2) may be found in the view, that 

the nature of the employment mentioned in sub-s. (2) [now s. 44 (1) of the Act of 1925] 
means the nature of the particular employment with the respondents, and that proof 
that the disease was not in any degree due to the nature of the employment under 
the respondent, means not caused or produced in his employment. 
Thirdly, it is important to observe the particular subjects of inquiry by the 
examining surgeon and the medical referee for the purposes of sub-s. (1) of 
s. 43, and the independent subject-matter of sub-s. (2). Lastly, I do not 
propose to consider the case of suspension under s. 43 (1) (ii), as the special 
rules or regulations made under the Factory and Workshop Act, 1901, are 
referred to for the method and grounds of suspension, and neither a certificate 
nor its subject-matter is expressly prescribed under s. 43 (1) (ii), which 
distinguishes it from the certificate of disablement under s. 43 (1) (i), with which 
we are here concerned. 

Turning to s. 43 (1), it is at once obvious that the conditions precedent to 
the right of compensation thereby conferred are, in the first instance, quite 
different in the case of the workman and in the case of his dependants. In 
the case of the workman, he cannot proceed until he has obtained, a certificate 
of disablement ; on the other hand, the dependants have no such proceeding 
available to them, but must prove that the workman’s death was caused by 
a scheduled disease. It necessarily follows—as was conceded, by the respondents 
—that the procedure of appeal under modification (f) is equally unavailable 
either to or against the dependants. The remaining condition precedent 
clearly requires proof alike in the case of the workman or the dependants that 
the disease was : 

_. . due to the nature of any employment in which the workman was employed 
at any time within the 12 months previous to the date of the disablement. . . 
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In the case of the dependants, this essential condition precedent is in addition 
to proof that the workman’s death was caused, by the scheduled, disease. 
A consideration of the statutory subject-matter of a certificate of disablement 
by the examining surgeon or by the medical referee will show that this 
additional condition precedent is not covered by them, and must equally be 
established by the workman as a fact. As regards the examining surgeon, 
he is to certify that the workman is suffering from a scheduled disease and 
is thereby disabled, which clearly does not include any certificate that the 
disease was due to the nature of his employment. This certificate relates to 
the state of matters at the time of the certificate. The subject-matter of the 
medical referee’s certificate is the same, with an express addition prescribed 
in modification (f). He is also to certify as to the condition of the workman 
at the time when he is examined by him. This clearly relates to an objective 
examination of the workman and a certificate of his condition as derived from 
such examination. It equally does not include a certificate as to whether the 
disease was due to the nature of his employment. 

Coming to the modifications, the first five, (a) to (e), clearly relate to claims 
either by the workman or his dependants, and afford no assistance m the 
construction of (f), with which we are immediately concerned. In the present 
case the examining surgeon gave a certificate of disablement, and, on appeal, 
the medical referee allowed the appeal against the action of the examining 
surgeon, and certified as to the then condition of the workman in the following 
terms : 


I find that the said Llewellyn Thomas Huxley was not, at the time of his examination 
by the certifying surgeon, suffering from epitheliomatous cancer or ulceration of the 
skin due to tar, pitch, bitumen, mineral oil, or paraffin, or any compound, product 
or residue of any of these substances. And I hereby certify that the present condition 
of the workman as ascertained by my examination is as follows: The said Llewellyn 
Thomas Huxley is suffering from an epithelioma of the scrotum, but after most careful 
investigation and consideration I am unable to obtain evidence that the condition 
has been caused through his occupation, and am of.the opinion that the epithelioma 
is not in any respect due to the conditions of his work. Dated Oct. 3, 1944. (sgd.) 
Harold F. Horne, Medical Referee. 


The certificate as to the condition of the workman appears, in its latter 
part, to certify that it was not due to the nature of the work in which he was 
employed, and, to this extent, I am of opinion that the medical referee exceeded 
thé subject-matter of the reference prescribed by the statute, and should be 
disregarded. But we are concerned with the proposition that the medical 
referee’s findings are binding on the dependants. 

Authority is not required to establish that the right of dependants to 
compensation under the Workmen’s Compensation Acts is an independent 
right and is in no way derived from the workman. As already mentioned, 
it was conceded, rightly, that the dependants could not be parties to any 
proceedings under modification:(f). This must be so, for these proceedings 
contemplate the examination of a live workman, and the right of compensation 
is given to those who are dependants at the time of his death. Nevertheless, 
it is maintained that the dependants, who are admittedly not mentioned, are 
bound by these proceedings. No authority in favour of this contention has 
been produced and, it has to be derived from the terms of modification (f ) itself, 
which I will now consider. This modification falls into two parts, the first part 
dealing with the medical referee’s decision to give or refuse a certificate, which 
is declared to be final. Im my opinion, this merely provides that there is to 
be no further appeal, and such further appeal could only have been taken 
by the parties to the proceedings, namely, the employer or the workman. It 
can have no reference to the dependants. The second part relates to the then 
condition of the workman, which is to be conclusive. I can only read this 
as referring to the same parties. I am quite unable, in the absence of express 
provision, to read it as applying to the quite separate proceedings by the 
dependants, based on an independent right. I will add these further observa- 
tions :—First, that the present provision is in contrast to the provisions of s. 19, 
under sub-s. (3) of which the medical referee’s certificate as to the condition 
of.the workman and his fitness for employment is to be “ conclusive evidence 
as to the matters so certified,” and under sub-s. (4) of which it is expressly 
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-iaplont that, on the question whether or to what extent the incapacity of 
» . pore = due to the accident, the provisions of the section are to apply 
question were a question as to the condition of the workman. There 
is no such statutory extension of the word “condition” in s. 43. In the 
second place, it was suggested that sub-s. (2) of s. 43 had some bearing on the 
present question. In my opinion, it has none. It deals with a separate matter, 
the date of disablement for the purpose of fixing the period of twelve months 
previous thereto, during which the workman has been employed in employment 
to the nature of which the disease is due. The certificate under sub-s. (2) fixes 
a statutory date, and is not a certificate under sub-s. (1). I will further add 
that the statutory presumption of fact provided by s. 44 (1), so far as it goes, 
negatives the suggestion that the certificates under s. 43 are final and conclusive 
as to whether the disease is due to the nature of the employment : see M’Ginn 
v. Udston Coal Co., Ltd. (3) per the Lorp PrEesipENtT (LorRD DuNEDIN) (1912 
S.C. 673) as to the corresponding provision under s. 8 (2) of the Act of 1906. 

A number of cases were cited to us, which dealt with the finality or conclusive- 
ness of certificates in questions between the workman and his employers. In 
my opinion, these cases are irrelevant to the question in this appeal, and I am 
not considering or expressing any opinion on them. There is a marked lack 
of authority on the present question, and I need only deal with two cases, 
which involved claims by dependants, the first being Young v. Keeble, Lid. (4). 
The deceased workman had obtained a certificate of disablement from the 
medical referee, but the county court judge had evidence, which he accepted, 
that the workman’s death was not due to the scheduled disease, and refused 
an award. On appeal, it was maintained for the dependants that the county 
court judge, in view of the conclusiveness of the medical referee’s certificate, 
misdirected himself in taking the evidence into consideration. It was held 
that, while the certificate was conclusive as to the disablement at the time it 
was given, evidence as to the cause of the workman’s death was relevant and 
was not inconsistent with the certificate, which related to an earlier date. It 
does not appear from the report that any argument was submitted that the 
certificate did not bind the dependants, and, on the facts, the result of the 
case would have been no different if such a contention had been made and 
accepted, but two of the judges expressly stated that the certificate was binding 
on the dependants, and the opinion of the third judge would also appear to 
involve that assumption. Lorp Hanwortu, M.R., and SANKEY, L.J., both 
refer to the same four cases as authority for their opinion, but none of these 
cases gives support to their opinion. Three of them, viz., Bedford v. Cowtan 
& Sons, Lid. (5), Rollings v. Thompson (6) and Cauldon Potteries, Ltd. v. 
Johnson (7), raised questions between employer and workman, and they in 
no way touch on the present question. The fourth case, Haylett v. Vigor & Co. (8) 
related to a claim by dependants, but throughout the report I am unable to 
find any.mention of a certificate or its conclusiveness. The other case to which 
I need to refer, Whitaker v. National Smelting Co., Ltd. (9) was a claim by 
dependants, and is the subject of a quotation from the opinion of SLESSER, 
L.J., made by Tucker, L.J., in the present case. It is, perhaps, enough to 
say that the opinion of SixessER, L.J., is quite inconsistent with the opinion 
I have already expressed, and I am unable to accept it as a correct statement. 

My Lords, in view of the opinion I have expressed, I find myself in agreement 
with the dissenting opinion of Scorr, L.J., on s. 43 (1), when he said (175 L.T. 
447): 

_.. the Act does’ not in death cases make the certification machinery any part 
of the statutory “right of action,” as we may metaphorically call the right of 
compensation ; nor does it impose any condition about medical certificates on the 
dependants’ right of compensation for death of the workman by a scheduled disease. 
Had Parliament intended to make the certificate, whether of the examining surgeon 
or the medical referee, a condition of the dependants’ right to compensation, it would 


have been so easy to say so in s. 43 (1) (iii)—the appropriate place for it ; but it is 
not there. As it is absent from the enactment which creates the right, I feel unable 


to imply it in the procedural parts of the section which follow. 

With all respect to the learned judge, it appears that Tucker, L.J., has failed, 
to appreciate the difference between the subject-matter of sub-s. (2) and the 
subject-matter of the certificates under sub-s. (1), to which I haye already 
referred. The latter relates to the existence of the scheduled disease at. the 
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time of examination; the former relates to the date of ee aa pos 

the disease. This confusion of the learned judge would seer to be the exp 

of his statement (175 L.T. 448): aes os ee 
is in existence a certificate of a medical reteree, p 

8. ay lida Septet i: and, in my view, the employer is entitled to pag Hens pas 

certificate as conclusive of the non-existence of the industrial disease as a CO) 

specified therein. 


It surely is clear that proviso (6) to s. 43 (2) comes into operation ee ot? there 
is a certificate of disablement either by the examiming surgeon, there being no 
appeal or the appeal having been refused, or by the medical referee eile 
a refusal by the examining surgeon and giving a certificate of disa fen ¥ 
There is no reference to the case where the medical referee reverses the 
examining surgeon’s grant of a certificate and declines to give a certificate, 
as in the present case. It follows that proviso (6) to s. 43 (2) operates. 
AsquitTH, L.J., falls into the same error. He says (<bid.) : 

instance, if in such a case a valid certificate by the examining surgeon exists, 
it Apap relevant and conclusive as to the date of disablement. I cannot 
see why it should be less so as to the nature of the disease, or, indeed, why a 
medical referee’s certificate negativing a scheduled disease should be less conclusive 
than one affirming such a disease. 


The reason why, as I have endeavoured to point out, is that s. 43 (2) omits 
any reference to such a case, except in so far as proviso (b) expressly contem- 
plates the case where the workman has failed to obtain a certificate from the 
medical referee. 

I am of opinion, accordingly, that the appeal should be allowed, that the 
order of the Court of Appeal should be reversed and that the appellant should 
have an award of compensation for the agreed amount of £400. The respondents 
should pay the appellant’s costs here and below. 


LORD PORTER: My Lords, this appeal is brought by the widow of 
Llewellyn Thomas Huxley for compensation under the Workmen’s Compensa- 
tion Acts. She claims as a dependant, as admittedly she is. Her husband had 
been employed, by the respondents as a dauber during 1917 to 1932. This work, 
as the county court judge found, exposed him to contact with tar and its by- 
products. Between 1932-and 1940 he was employed elsewhere, but in the latter 
year he returned to his former occupation with the respondents and continued 
in that employment until July, 1944, when on medical advice he ceased, work 
and received hospital treatment. On Sept. 11, 1944, the authorised examining 
surgeon, in pursuance of s. 43 (1) of the Workmen’s Compensation Act, 1925, 
certified that he was suffering from ‘“‘ epitheliomatous cancer . . . due to tar 
- . + or” a product thereof and on Sept. 18 verbal notice of disablement was 
given by him to the respondents. On Sept. 21 the respondents applied for 
the matter to be referred to the medical referee and on Sept. 21 the medical 
referee decided that Mr. Huxley was not at the time of his examination by 
the certifying surgeon suffering from “ epitheliomatous cancer ... due to 


tar ... orany” by-product thereof, and went on to certify that his present 
condition was as follows: 


The said L. T. Huxley is suffering from an epithelioma of the scrotum, but after 
most careful investigation and consideration I am unable to obtain evidence that 
the condition has been caused through his occupation, and am of opinion that the 
epithelioma is not in any respect due to the conditions of his work. 


After this decision had- been given, the workman’s condition improved and 
in January, 1945, he returned to work as a dauber for three weeks, but his 
illness then recurred and, though he undertook light work between J anuary 
and April, he ultimately died on Oct. 2, 1945. No compensation under the 
Workmen’s Compensation Acts had been paid to him by the respondents, 
prior to his death, in respect of the industrial disease alleged. 

After his death the appellant filed a request for arbitration, alleging that 
her husband’s death was caused by the disease certified by the certifying 
surgeon and the arbitration was heard on Apr. 12, 1946. In that arbitration 
the appellant alleged that her husband’s death was caused by the certifiable 
disease alleged, that it was due to the nature of his employment as a by-product 
plant-worker, that he was last so employed in such employment within twelve 
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months previous to his death by the respondents and gave as particulars : 


(3) that the disease was due to his employment as b 

: . : y-product plant worker, 
(4) that the disease was epitheliomatous cancer . . . due ito tar. = or a compound 
product or residue thereof, 


(5) that the death took place on Oct. 2, 1945. 


The respondents denied that Mr. Huxley’s death was so caused and denied 
the particulars set out above. Before your Lordships it was not denied that 
he had worked as a by-product plant-worker or that the death took place on 
Oct. 2, 1945. The county court judge had found both facts in favour of the 
appellant. On those and the other matters in dispute, evidence was called 
at the arbitration and the judge in his judgment said that on the evidence he 
would have found that the deceased man was exposed to tar or pitch or any 
compound, etc., of these substances during the period he worked for the 
respondents from 1917 to 1932 but that the medical referee’s certificate was 
final and conclusive and as a matter of law he was bound by it. He further 
found, that the workman was in contact with tar or its by-products during 
his work for the respondents from 1940 to 1944 and in January, 1945, but 
that the workman’s death was not caused by any exposure to these materials 
since the date of the medical referee’s decision. 

In these circumstances it was common ground that the sole question for 
your Lordships’ determination was whether the medical referee’s decision and 
certificate was final and conclusive or whether the appellant was entitled to 
take advantage of the county court judge’s view that Mr. Huxley died of a 
certifiable disease. The answer to this question depends on the true construction 
of s. 43 of the Workmen’s Compensation Act, 1925, and the material portions 
of that section have already been set out. 

My Lords, I should myself prima facie, at any rate, read the first sub-section 
as indicating three separate circumstances in which compensation is recoverable 
in respect of a disease specified in sched. III to the Act. These circumstances 
are: (i) where the workman gets and holds a certificate; (ii) where he is 
suspended, under the provisions of rules or regulations made under the Factory 
and Workshops Act; and (iii) where he dies of the disease. The disease in 
respect of which the claim is made must also be due to the nature of the 
employment in which the workman was employed, at any time within twelve 
months of the disablement. At the outset consideration of two of these matters 
may be ruled out. No question of suspension or the grounds on which a 
workman may be suspended come in question and it is conceded and, indeed, 
has been determined in your Lordships’ House in Blatchford v. Staddon and 
Founds (1) that the disease need, not have occurred, by reason of any exposure 
during the twelve months preceding the disability. It is enough that the 
nature of the work on which he was engaged, during that period exposed, him 
to infection, even though the disease was actually acquired, at an earlier date. 

There remains the question whether a decision and, certificate of the medical 
referee that a workman was not suffering from a specified disease at a given 
date coupled with the admission that, though exposed to it, he did not acquire 
the disease afterwards, is final and conclusive against the workman himself 
and against his dependants. My Lords, in my view, the question whether such 
a certificate is conclusive against the workman himself does not come in issue 
in this case and I desire to reserve my decision of that point until it directly 
arises*inasmuch as, in my opinion, the dependants are not bound, by the finding. 

So far as concerns an accident in the ordinary sense of that expression, the 
matter is concluded by authority. An early example of this principle is to be 
found in Jobson v. W. Cory & Sons, Ltd. (10), a decision of the Court of Appeal, 
but, so far as I am aware, this decision, which was approved in this House in 
Manton v. Cantwell (11), is not now disputed and it was accepted in argument 
in this case. It is said, however, that this principle has no application in the 
case of an industrial disease. That incident, it is contended, is governed by 
a special scheme which is embodied, in ss. 43 and, 44 of the Act which alone 
prescribe the right of recovery. My Lords, let me accept the. assertion and 
deal with the circumstances on that basis, prefacing what I have to say, however, 
by pointing out that it is admitted, by the respondents and is indisputable, ney ing 
regard, to s. 43 (2) (b), that, if no certificate has been obtained by the wor ae 
his dependants can recover, though in that ease the date of disablement sha 
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be the date of death. The appellant relies on this fact and alleges that in this 
case her husband had died without obtaining a certificate, inasmuch as the 
medical referee’s finding by reversing the examining surgeons certificate had 
made it of no effect and caused it to be a nullity. If this be so, of course, the 
respondents’ defence is at an end, but the respondents answer that the effect 
of the medical referee’s decision is not merely to destroy the efficacy of the 
original certificate but to substitute for it a negative finding which is still bs 
decision and certificate and, as such, final and conclusive of the appellant’s 
claim, because it is binding not only on the workman but upon his dependants 
also. s 

No doubt, a living workman cannot recover without producing a certificate 
of disability or suspension, and has no claim unless he does so, however 
manifest it is that he is suffering from the scheduled disease. But this result 
follows only because in the case of an industrial disease the Act, in 8. 43 (1) (i), 
gives a right of recovery in the three circumstances mentioned and in no others. 
While the workman is alive, therefore, one of the two specified certificates 
must be produced, but in case of death no such condition precedent is required. 
It is said, however, that the whole of the paras. (a) to (f ) [of the modifications to 
s. 43 (1)] are in pari materia, that paras. (a) to (e) apply whether the workman 
be living or dead and para. (f) must do so, too. My Lords, no doubt para. (a) 
does apply to both cases since any right of recovery by anyone in respect of 
an industrial disease depends upon its provisions. No doubt, also, where 
in the other paragraphs the word, “‘ compensation ”’ is found it must be applied 
to all compensation whether payable to workman or dependants, but those 
provisions deal only with quantum, not with liability. The other provisions 
contained in paras. (a) to (e) are directed to the rights of employers inter se 
and to the giving of notices and it is instructive to observe that in the first 
proviso to para. (c), where a duty is imposed on dependants, they are specifically 
mentioned by name. It is true that by s. 48 (3) it is enacted that any reference 
to a workman who has been injured shall, where the workman is dead, include 
a reference to “his dependants,” but this provision is preceded by the 
qualification that this result is reached only “‘ unless the context otherwise 
requires.” Where, therefore, s. 43 (1)*(f) begins with the words: ‘If an 
employer or a workman is aggrieved by the action ” of an examining surgeon, 
the context does otherwise require, since it is the workman only, not his 
dependants, who can be aggrieved—they have no right of reference to the 
medical referee, nor have they then or at any time any claim or opportunity 
to take part in the proceedings before the surgeon or referee. Indeed, their 
constitution is not and cannot be known before the workman’s death. Having 
regard to the recognised principles on which matters are held to be res 
judicata, it would be odd if in a matter totally outside their interference they 
should be held to be conclusively bound. 

Similarly, it was contended that s. 43 (2) applied to workman and dependants 
alike and, was an indication that the whole section applied to both. It is true, 
of course, that sub-s. (2) may play a part in a case where the workman has 
subsequently died, but its purpose is a limited one, viz., to determine the date 
at which the disablement took place. It in no way widens the scope or effect 
of sub-s. (1) (f). . 

With all respect to the contrary view, to me the provisions of the section 
are plain. A certificate is required provided the workman has not died: it 
is part of his necessary proof whilst he is alive. But once he is dead examination 
of his physical state of health, which is prescribed by the Act as a necessary 
prelude to the issue of a certificate, is impossible. In that case no certificate 
is required, and the requisite proof can be furnished aliunde by dependants 
whose rights are separate and independent of his. 

I should allow the appeal. 


LORD UTHWATT: My Lords, the question at issue in this ease is 
whether, as is contended by the respondents, dependants of a workman, suing 
for compensation under s. 43 of the Workmen’s Compensation Act, 1925, are 
bound by a decision and certificate of a medical referee given in proceedings 
between the workman and his employer, which negatived the fact that at a 

irticular date the workman was suffering from a scheduled disease. The 
Court of Appeal by a majority held that dependants were so bound. I find 
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= ate unable to agree with the reasoning by which this conclusion was reached. 

at reasoning hinges on the necessity of the dependants in many cases resorting 
to the certificate of an examining surgeon or the decision of a medical referee 
for fixing the date of disablement. 

The date of disablement plays an important part in s. 43 of the Workmen’s 
Compensation Act, 1925. Cases of suspension apart, the date of disablement 
enters ito every claim for compensation under that section, and it is not 
surprising that the term “date of disablement ” is used in that section as a 
term of art. It is precisely defined in sub-s. (2). Under that sub-section the 
relevant date of disablement for the purpose of any claim can be found only 
m some certificate of an examining surgeon, decision of a medical referee, or 
the date of death. Such a certificate can be obtained only in proceedings taken 
under sub-s. (1) (i) of s. 43 and such a decision can be obtained only under 
the procedure laid down in para. (f) of the modifications to s. 43 (1). A fact 
certified in proceedings between the employer and workman is by sub-s. (2) 
alone given statutory effect for all purposes as part of the machinery of the 
section. Sub-section (2), be it observed, gives to a certificate of an examining 
surgeon (except of course when displaced by the decision of a medical referee) 
exactly the same consequence in fixing a date of disablement as a decision of 
the medical referee. Nothing for the purposes of this sub-section turns on the 
circumstance that para. (f) in sub-s. (1) makes the decision of a medical referee 
final and his ccrtificate conclusive. Lastly, there is nothing in sub-s. (2) to bring 
into operation, or to give statutory effect to, the certificate or decision as 
regards other matters therein dealt with, and obviously there is nothing in 
the sub-section which gives any statutory effect to a certificate or decision 
negativing the fact of disablement. I fail to see in these circumstances how 
the necessity of relying in certain cases on a certificate or decision for establishing 
a date of disablement can affect the construction of para. (f) of sub-s. (1). 

Turning now to that proviso, certain matters relevant in construing it are 
beyond dispute and may conveniently be catalogued. (i) The claim of the 
dependants, though based on the conduct and sufferings of the workman, is 
not a claim made under the workman. Dependants claim in their own right 
directly under the statute. (ii) Dependants as such cannot be interested in 
any part of the compensation payable to a workman during his lifetime. 
(iii) Dependants cannot be ascertained until the death of the workman. (iv) A 
matter can come before a medical referee only where either ‘‘an employer 
or a workman is aggrieved by the action ” of an examining surgeon in a matter 
falling within sub-s. (1) (i) or (ii) of s. 43. 

It follows from this that dependants of a workman, though comprehended 
normally within the meaning of the word “ workman ”’ (see s. 48 (3)), cannot 
fall within the description “‘a workman .. . aggrieved by the action” of 
an examining surgeon appearing in the opening part of para. (f) of s. 43 (1) 
and that the dispute before the medical referee is never anything else but a 
dispute between the employer and his workman on a matter with which they 
alone are then concerned. The medical referee’s decision on the matter before 
him, so far as that decision relates to matters falling within his province: see 
Williams v. Tredegar Iron and Coal Co., Ltd. (12); is final and his certificate 
as to the condition of the workman at the time of his examination is conclusive. 
It is clear to my mind that the words “ final’ and ‘conclusive ”’ cannot go 
further than meaning “ final ”’ and “conclusive”? between the employer and 
the workman. Finality and conclusiveness on the matters to which the medical 
referee’s decision and certificate properly relate obtain in the particular dispute 
then in issue and, it may be—I have not formed any opinion one way or another 
on the point—in other disputes between the employer and the workman. But 
it is not necessary for the scheme of the section to attribute finality and, 
conclusiveness on those matters as respects dependants, and it would be against 
all sound principles of construction to extend the ambit of the words “ final 
and ‘“‘ conclusive ” so that an unascertained class should be bound by a decision 
or certificate given in a dispute in which their rights are not in issue, in which 
they are not and cannot be represented, and in the result of which they have no 
financial concern. I would allow the appeal. 


LORD DU PARCQ : My Lords, I concur in the opinions of those of your 
Lordships who have preceded me. My noble and learned, friend, LoRD OAksEy, 


c* 
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who is unable to be present today, has prepared an opmion which I will 
now read and which concisely expresses my Own views. ; 

LORD OAKSEY [read by Lorp pu Parca]: My Lords, agree. 
The only question to be decided in this appeal is whether the lepeeeers 
a deceased workman are bound by the certificate of a medical pepe Pas “ 
s. 43 (1) (f) of the Workmen’s Compensation Act, 1925, certifying that x 
workman was not at the time of the certificate suffering from a disease mentione 
in sched. III to the Act. In my opinion, such a certificate is not binding on 
the dependants whose rights only come into existence by virtue of s. 4 of the 
Act on the death of the workman and who can have, therefore, no locus standt 
before the medical referee or before the examining surgeon from whose decision 
the mattcr has been referred to the medical referee. The Act does not make 
it necessary for the dependants to procure any certificate before prosecuting 
their claim. Indeed, s. 43 (2) (b) makes it clear that, where no certificate of 
disablement has been obtained, the date of disablement is the date of death, 
and, if the dependants can then prove that the death was caused by a disease 
mentioned in sched. III and was due to the nature of any employment in 
which the workman had been employed during twelve months before the death, 
the claim is complete against the workman’s last employer, subject to s. 43 
(1) (b), without any certificate. I cannot agree with TucKER, L.J “ when he 
says (175 L.T. 448) that where, as here, there is in existence a certificate of a 
medical referee, s. 43 (2) (b) has no application. In my opinion, it is clear that 
the certificate in the present case was not a certificate of disablement within 
tle meaning of s. 43 (2) (b) which -sub-section, therefore, applied and 
TuckKER, L.J., agrees (zbid.) that, if s. 43 (2) (b) does apply, “‘ the dependants can 
make good their claim without the aid of any certificate.’ I agree, therefore, 
with the motion proposed. 

Appeal allowed with costs here and in the court below. 

Solicitors : Corbin, Greener d& Cook, agents for Raley & Sons, Barnsley (for 

the widow); Johnson, Weatherall & Sturt, agents for Parker Rhodes, Cock- 
burn & Co., Rotherham (for the employers). 

[Reported by C. St.J. Nicuoxtson, Esq., Barrister-at-Law.] 





Re BLANDY-JENKINS (deceased), BLANDY-JENKINS v. 
PUBLIC TRUSTEE. 
[CnaNncERY Diviston (Jenkins, J.), February 12, 13, March 3, 1948.] 


Ccal Mine—Compensation—Disposal as between beneficial interests under 
settlement— Will directing accumulation of rents and royalties—Coal Act, 
1238 (c. 52), sched. III, pt. IV, para. 21 (2), (6). 

A testator, who died on Nov. 4, 1915, by his will gave his residuary 
real and personal estate to the Public Trustee on trusts of the usual 
character for sale and conversion and to hold the net residue on trust 
to pay certain annuities and, subject thereto: (i) to pay the income to 
his widow during widowhood ; (ii) thereafter to divide the corpus into 
three equal shares, one of which was to be appropriated to each of the 
testator’s three daughters and held on trust to pay the income to that 
daughter for life and after her death on trust for the issue of such daughter 
as she should by deed or will appoint and in default of such appoint- 
ment on trust for the children or child of such daughter who being 
male should attain the age of 21 years or being female attain that 
age or marry, with a provision for accruer to the shares of the other 
daughters in the event of the failure of these trusts. The will further 
provided that the trustees should have power to postpone the sale and 
to manage unsold hereditaments, and: ‘‘ 20. During the period of 20 
years after my death all surface rents and fixed or minimum rents 
payable under any mining lease or agreement for mining lease granted 
before or after my death shall be applicable as income but with this 
exception. All rents (including wayleave rents) and royalties payable 

, under any such lease or agreement shall be treated and applicable as 
_ capital moneys and, after the expiration of such period of 20 years all 
rent within the meaning of the Settled Land Act, 1882, s. ‘11, shall be 





B 
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treated and applicable in the manner directed by that section in cases 
where the tenant for life is impeachable for waste. 21. Subject as herein- 
before expressly provided all the net rents profits and income arising 
from my estate real or personal until the sale calling in and conversion 
thereof . . . shall for all the purposes of this my will . . . be applied as 
if the same were income arising from the proceeds of such sale calling in 
or conversion . . . no part thereof being liable to be retained as capital 
...° The provision in cl. 20 with regard to the Settled Land Act, 1882, 
s. ll (now replaced by s. 47 of the Settled Land Act, 1925) was tantamount 
to a direction that after the expiration of 20 years from the death of the 
testator, three fourths of all rent received under mining leases was to be 
set aside as capital money. The validity of this provision in respect of 
any period after the expiration of 21 years from the date of the testator’s 
death was assumed. After the expiration of 20 years from the death the 
question arose as to the disposal of (a) the sum of £229,714 received under 
the Coal Act, 1938, as compensation for the compulsory acquisition of 
certain freehold interests in coal which formed part of the residuary estate, 
and (6) the income of such compensation, including £6,025 received under 
s. 7 (8) of the Act for interest thereon from the vesting date (July 1, 1942) 
until payment. 

HELD: (i) the compulsory character of the acquisition under the Act 
of 1938 did not alter the fact that the compensation was capital and the 
income of it was income for the purposes of the trusts of the will, save in 
so far as such capital and income might be impressed with some different 
character by virtue of the Act. 

(ii) paragraph 21 (2) of pt. IV of sched. III to the Act, which was the only 
provision of the Act which could bestow such a different character, could 
not be relied on as the result contended for (7.e., the setting aside of 
income of the compensation as capital on the strength of cl. 20 of the 
will) would then be achieved only by virtue of para. 21 (2), which was 
the very thing that proviso (ii) to that sub-paragraph prohibited, and, 
similarly, the provisions in para. 21 (2) as to accumulation and as to 
giving the beneficiaries ‘“‘the like benefit’? were of no avail to those 
interested in the capital for those provisions also were subject to proviso (ii). 

(iii) paragraph 21 (6) of pt. IV of the schedule, which was designed 
merely to deal with cases not specifically dealt with in the preceding pro- 
visions of para. 21, was expressly made subject, inter alia, to para. 21 (2). 

(iv) in the application of para. 21 (2) to cl. 20 of the will, therefore, the 
effect attributable to cl. 20 must not involve the setting aside of any part 
of the income of the compensation as capital, but must be limited to the 
‘* capital supplement ”’ (if any) in each year. 

(v) effect should be given to the Settled Land Act, 1925, s. 47, as 
incorporated, (in substitution for the Settled Land Act, 1882, s. 11) in cl. 20 
of the will and to the extent permitted by proviso (ii) to para. 21 (2) by 
setting aside as capital out of each year’s “‘ abated royalty equivalent ”’ 
three fourths of such ‘“‘ abated royalty equivalent” or the amount of the 
“capital supplement ”’ for that year, whichever was the less, the amount to 
be so set aside in years in which there was no “ capital supplement ”’ being nil. 

Re Duke of Leeds’ Will Trusts, Leeds (Duke) v. Davenport ({1947] 2 All 
E.R. 200; 177 L.T. 506), applied and followed. 

Per cur.: Even if the relevant provision of cl. 20 of the will had been 
framed in terms in themselves apt to include the income of the compensa- 
tion, the provision in question, having regard, to the date of the testator’s 
death, could have no valid application to such income, except by Virtue 
of some statutory dispensation to be found, if unywhere, in para. 21 (2), 
from, the ordinary restrictions on the accumulation of income imposed by 
the Law of Property Act, 1925, s. 164, so that any setting aside of income 
of the compensation as capital on the strength of the provision in EM dads 
could only have been by virtue of para. 21 (2), and, therefore, prohibite 
if la igh re! | CoMPULSORY PURCHASE 

IBUTION OF COMPENSATION ON ; 
wel AeSHORY. Hailsham Hdn., Vol. 6, pp. 153, 154, para, 174; and ror Caszs, 
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, ad to: 
er i pene Leeds’ Will Trusts, Leeds (Duke) v. Davenport and Others, [1947] 


2 All E.R. 200; [1947] Ch. 525; [1947] L.J.R. 1141; 177 LT. BOG. ; 
rp Summons to determine whether on the true construction 0 
a ere ak the Coal Act, 1938, sched. III, pt. IV, para. 21, the present 
tenant for life under the trusts of the will was entitled to the whole of the ge 
of the compensation moneys received by the Public Trustee (who was the sole 
trustee under the will) under the provisions of the Act in respect of the a 
estate of the testator. The court held that no part of the income of or 
compensation should be set aside as capital, and that, in conformity with the 
trusts of the will, three fourths of the “ abated royalty equivalent ”’ or the 
amount of the “capital supplement ” for each year, whichever were the less, 
should be set aside as capital. The term “* abated royalty equivalent was 
applied by JENKINS, J., in Re Duke of Leeds’ Will Trust ([1947] 2 All E.R. 200) 
to the amount arrived at by so abating the estimated royalty income in each 
year that the total capital and income of the compensation would exactly suffice 
to provide in each year the appropriate abated amount. The “ capital supple- 
ment ”? was the excess, if any, of the abated royalty equivalent for any year over 
the income of the compensation for that year. 
Sir Andrew Clark, K.C., and T. A. C. Burgess for the tenant for life. 
Wilfrid M. Hunt for the Public Trustee. - 
J. H. Lazarus ; Gerald Upjohn, K.C., and J. V. Nesbitt for beneficiaries 
under the will. 
CO. A. J. Bonner for the National Coal Board. Cur. adv. vult. 


Mar. 3. JENKINS, J., read the following judgment. This case concerns 
the disposal, as between the successive beneficial interests in the residuary trust 
estate of the testator, John Blandy-Jenkins deceased, of :—(i) the sum of 
£229,714 Os. 8d., received under the provisions of the Coal Act, 1938, as 
compensation for the compulsory acquisition of certain freehold interests in 
coal which formed part of such residuary trust estate ; and (ii) the income 
of such compensation, including a sum of £6,025 13s. 8d. received under s. 7 (8) 
of the Act for interest thereon or on the unpaid part thereof for the time being 
from the vesting date (July 1, 1942) until payment. 

The testator died on Nov. 4, 1915, and his will, dated June 8, 1912, with 
two codicils thereto, dated respectively July 21, 1913, and Mar. 12, 1915, were 
duly proved on Apr. 7, 1916, by the defendant, the Public Trustee, the sole 
executor and trustee therein named, to whom in his capacity as sole trustee 
of the will the above-mentioned compensation and interest has been paid. 
The will contains a general residuary devise and bequest to the Public Trustee 
on trusts of the usual character for sale, calling in and conversion, payment of 
funeral and testamentary expenses, debts and duties, and investment of the 
net residue (which, with the investments from time to time representing the 
same, the testator terms his “‘ trust estate”’), and the Public Trustee is directed 
to hold the testator’s trust estate on trusts under which (as modified by the 
first codicil and in the events which have happened) certain annuities are 
payable out of the income of the trust estate and subject thereto :—(i) the 
income of the trust estate is payable to the testator’s widow, the plaintiff, 
Elizabeth Norah Blandy-Jenkins, during her widowhood ; (ii) subject as afore- 
said, the trust estate is divisible into three equal shares, one of which is to be 
appropriated to each of his three daughters, the defendants, Dame Alice’ 
Forestier Walker, Janet Blandy-Jenkins, and Ethel Storrar, and held on trust 
to pay the income thereof to such daughter for life without power of anticipation 
and after her death in trust for the issue of such daughter as she shall by deed 
or will appoint, and in default of such appointment in trust for all or any the 
children or child of such daughter living at the testator’s death or born after- 
wards who being male attain the age of 21 years or being female attain that 
age or marry, and if more than one in equal shares, with a provision for 
accruer to the shares of the other daughters in the event of the failure of these 
trusts. All life interests are made subject to certain protective trusts, the 
details of which are not material for the present purpose. 

\The defendant, Dame Alice Forestier Walker, has had two children 
(daughters), each of whom has children, and has settled her interests under the 
testator’s will. The defendant, Ethel Storrar, has had one child, namely, the 
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defendant, Nancy Nicholl, who has no children and has been joined in these 
proceedings to represent the interests of all persons who are, or may hereafter 
become, interested in the capital of the testator’s trust estate. 

The will contains the following provisions to which special reference is 
necessary : 

18. So long as my trustee deems proper he may (without being responsible for 
loss) postpone the sale calling in and conversion of all or any part of my estate and 
(by way of further postponement of but without further prejudice to the foregoing 
trusts for sale calling in and conversion) retain as if the same were an authorised: 
investment hereunder any property I may die possessed of whether the same be in 
fact an authorised investment under this my will or not and he shall not sell any 
reversionary property unless he sees special reason therefor. 19. My trustee may 
manage and cultivate any hereditaments hereinbefore devised or bequeathed to him 
in trust for sale until the same shall be sold with all the powers in that behalf of an 
absolute owner and in particular with all the powers by sub-ss. (2) and (3) of s. 42 of 
the Conveyancing Act, 1881, conferred on trustees to whom those sub-sections apply 
and my trustee may make any outlay which he may consider proper for or in respect 
of any such hereditaments and may exercise over or in relation to any such heredita- 
ments all such powers of leasing mortgaging and other powers of every description 
as are by the Settled Land Acts, 1882 to 1890, conferred on tenants for life of the 
same nature. 20. During the period of twenty years after my death all surface rents 
and fixed or minimum rents payable under any mining lease or agreement for mining 
lease granted before or after my death shall be applicable as income but with this 
exception All rents (including wayleave rents) and royalties payable under any such 
lease or agreement shall be treated and applicable as capital moneys and after the 
expiration of such period of twenty years all rent within the meaning of s. 11 of the 
Settled Land Act, 1882, shall be treated and applicable in the manner directed by 
that section in cases where the tenant for life is impeachable for waste. 21. Subject 
as hereinbefore expressly provided all the net rents profits and income arising from 
my estate real or personal until the sale calling in and conversion thereof in whatsoever 
condition or state of investment the same may be and whether consisting of investments 
of an authorised character or not (including leasehold or other property of a terminable 
or wearing out nature) shall for all the purposes of this my will and as between all 
persons interested hereunder and as well during the first year after my death as 
afterwards be applied as if the same were income arising from the proceeds of such 
sale calling in or conversion or the investments of such proceeds no part thereof being 
liable to be retained as capital but that no reversion or other property not actually 
producing income shall be treated as producing income for the purposes of this my 
will and that all annuities yearly rents and other periodical] payments payable out 
of my estate not being annuities hereinbefore bequeathed or instalments of principal 
money shall be paid or satisfied out of the annual rents profits or income of my said 
residuary estate. 

It will be observed that, as the testator died on Nov. 4, 1915, the period of 
20 years from his death expired on Nov. 4, 1935, and the relevant part of cl. 20 
of the will is, therefore, contained in the words : 

. . . and after the expiration of such period of 20 years all rent within the meaning 
of s. 11 of the Settled Land Act, 1882, shall be treated and applicable in the manner 
directed by that section in cases where the tenant for life is impeachable for waste. 
Reference to the Settled Land Act, 1882, s. 11 (now replaced by s. 47 of the 
Settled Land Act, 1925), shows this provision to be tantamount to a direction 
that, after the expiration of 20 years from the death of the testator, three 
fourth parts of all rent received under mining leases are to be set aside as capital 
money. No question was raised, or argued before me as to the validity of this 
provision in respect of any period subsequent to the expiration of 21 years 
from the death of the testator. Counsel on both sides tacitly assumed its 
validity and directed their arguments entirely to the effect to be attributed 
to it as a valid provision in applying the directions as to the disposal of the 
compensation and the income thereof contained in the Coal Act, 1938. 
I propose, for the purposes of the present judgment, to make the same 
assumption, but this is not to be taken as implying any decision as to the 
validity of the provision in question. If those interested, to argue to the 
contrary are satisfied that its validity cannot be successfully disputed, then 
no decision on the point is necessary. If, on the other hand, they are not so 
satisfied, I am prepared, if desired, to hear further argument, with a view ie 
a decision on it. I have only to add on this aspect of the case that, the 
provision in question is valid, its validity would Atoa to or on od eae 
regarded, not as a provision for the partial accumulation of income bey 
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the period of 21 years from the death of the testator, but merely as a provision 
to counteract or mitigate the inroads on the capital value of the testator s trust 
estate resulting from the working of the mines. 

I think the only provisions of the Coal Act, 1938, to which I need, refer are 
those contained in sched. III, pt. IV, para. 21, to which I will refer as section 
21,” which is headed “‘ Disposal of compensation as between beneficial interests 
and, so far as material for the present purpose, is in the following terms : 

21. (1) The compensation for a holding when paid by the Commission to the person 
entitled to receive it from them, including any sum paid on account thereof under 
para. 19 or 20 of this schedule, and the income thereof, shall, in order to its being 
applied as compensation to the persons whose interests are comprised in the holding, 
be held and disposed of for the benefit of those persons, or their personal representatives 
or assigns, in accordance with the succeeding provisions of this paragraph. (2) In the 
case of a holding that consists of or comprises an estate or other interest subject to 
a settlement within the meaning of the Settled Land Act, 1925, or to a trust for sale 
the proceeds whereof are subject to a settlement by way of succession, the trustees 
of the settlement or any court having jurisdiction in relation to the execution of the 
trusts of the settlement, and in the case of the court on the application of any 
beneficiary under the settlement, may require and cause the compensation, or the 
part thereof attributable to that estate or other interest, as the case may be, to be 
laid out, invested, accumulated, and paid in such manner as, in the judgment of the 
trustees or of the court, as the case may be, will give to the beneficiaries under the 
settlement the like benefit therefrom as they might lawfully have had from that estate 
or other interest, or as near thereto as may be, regard being had to the terms of the 
settlement and to all relevant circumstances affecting the premises in which the 
holding subsisted, including—(a) the terms of any subsisting coal-mining lease and 
the operation of any provision therein contained as to undergettings, short workings, 
and other like matters; (b) the period within which coal being worked might have 
been expected to be worked out or coal not being worked might have been expected 
to come into working and to be worked out; and (c) the extent to which, having 
regard to those circumstances, the premises ought to be regarded as property of a 
wasting character: Provided that—(i) where a payment on account of the compensa- 
tion for the holding has been made under para. 19 of this schedule before the vesting 
date, the net income accruing to the trustees before the vesting date from the investment 
of the sum paid, up to an amount sufficient to make good to the capital of the 
settlement the interest on that sum brought into account under para. 19 of this 
schedule against the capital of the compensation, shall be set aside as capital of the 
settlement ; (ii) subject as aforesaid no part of the income of the compensation shall 
be. required or caused by virtue of this sub-paragraph to be set aside as capital of the 
settlement ... (6) Subject as aforesaid the compensation for a holding and the 
income thereof shall be held and disposed of in such manner as to confer on the existing 
owners whose interests are comprised in the holding, their personal representatives 
or assigns, the like benefits so far as may be, as they would have had from their 
respective interests in the premises in which the holding subsisted if those premises 
had not been acquired by the Commission. 

In my judgment in Re Duke of Leeds (1) I dealt at some length with the 
effect of s. 21, and, apart from one outstanding question which did not there 
arise for decision, that judgment is accepted by the parties now before me as 
covering, so far as this court is concerned, all questions regarding the disposal 
of the compensation and the income thereof in the present case. The outstand- 
ing question now requiring decision concerns the effect to be attributed, in 
applying s. 21, to the express provision by reference to the Settled Land Act, 
1882, s. 11 (now s. 47 of the Settled Land Act, 1925), contained in cl. 20 of the 
testator’s will for the setting aside as capital of three fourth parts of all rents re- 
ceived under mining leases, which had no counterpart in the Duke of Leeds’ case (1). 

It is to be noted that, on the one hand, it is provided in the body of sub- 
para. (2) of s. 21 that : 


. . the court . . . may require and cause the compensation to be laid 
; ulre ares out, 
invested, accumulated, and paid in such manner as, in the judgment of the . . 
court . . . will give to the beneficiaries under the settlement the like benefit therefrom 
ap Ness pent Cae have oo - +. Or as near thereto as may be, regard being 
ad to the terms of the settlement and to all relevant cir i 
premises in which the holding subsisted .. . NRE ii 


including the matters affecting those premises specificall i 

y enumerated in sub-cll. 
{a), (b) and (c), while, on the other hand, proviso (ii) to sub-para. (2) provides 
that “‘ subject as aforesaid,’’ (which I construe as meaning subject to the 
directions in proviso (i) as regards the setting aside as capital of income received 
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before the vesting date from compensation paid before that date) “no part 
of the income of the compensation shall be required or caused by virtue of this 
sub-paragraph to be set aside as capital of the settlement.” Consideration of 
the directions contained in sub-para. (2) of s. 21 without regard to the qualification 
introduced by proviso (ii) would appear prima facie to point to the conclusion 
that, as regard must be had to the terms of the settlement, and as cl. 20 of 
the will in the present case is one of those terms, three fourths of the ‘ abated 
royalty equivalent’ for each year, ascertained in the manner indicated in 
the Duke of Leeds’ case (1) ({1947] 2 All E.R. 212), should be set aside as 
capital, inasmuch as, if the holdings had remained subject to the trusts of 
the will, three fourths of the rents received under the mining leases would 
have fallen to be so set aside under the relevant provision of cl. 20 of the will. 
The result of giving this effect to the provision in question in carrying out the 
directions contained in sub-para. (2) of s. 21 would, of course, be that part 
of the income of the compensation would have to be set aside as capital in 
every year other than years in which “the capital supplement (as defined in 
the Duke of Leeds’ case (1) (ibid.)) was equal to, or exceeded, three fourths of 
‘the abated royalty equivalent.’’’ But on the directions pointing to the 
prima facie conclusion stated above is imposed the important qualification 
contained in proviso (ii), to the effect that, save as mentioned in proviso (i), 
“no part of the income of the compensation is to be set aside as capital by 
virtue of” sub-para. (2) of s. 21. It follows that, if the setting aside of part 
of the income of the compensation as capital involved in the attribution of 
the above-mentioned effect to the relevant provision of cl. 20 of the will 
would be a setting aside of such income as capital by virtue of sub-para. (2) 
of s. 21, then such setting aside of income is in terms prohibited by proviso (ii), 
and the effect attributable to the provision in question in working out the 
directions contained, in sub-para. (2) of s. 21 must be modified accordingly. 

Counsel for the plaintiff tenant for life contends that to set aside any part 
of the income of the compensation as capital on the strength of cl. 20 of the 
will would be to set it aside by virtue of sub-para. (2) of s. 21 and is, therefore, 
in terms prohibited by proviso (ii). Counsel for the defendant, Nancy Nicholl, 
as interested in capital, on the other hand, contend that such setting aside of 
income would, be effected, not by virtue of sub-para. (2) of s. 21, but by virtue 
of cl. 20 of the will, or, at allevents, would not be the setting aside of income by 
virtue of sub-para. (2) of s. 21 within the meaning of the prohibition which 
proviso (ii) imposes. 

Before dealing with the arguments adduced in support of these contentions 
I should refer to certain passages in my judgment in the Duke of Leeds’ case (1). 
As I have said, the question now before me did not there arise for decision, 
but it was necessary for me to consider the effect of proviso (ii) for two 
purposes. First, the question arose whether the income of the compensation 
in years in which the holding, if retained, would, according to the estimates, 
have produced no royalty income, or royalty income smaller in amount than 
the income produced, by the compensation during the like period, should be 
wholly or partially accumulated (as the case might be) so as to increase the 
fund available to meet the demands of subsequent years. I answered this 
question in the negative in view of proviso (ii), and in the course of so doing 
I said (ibid., 209): 

The last of the three particular matters that I have mentioned concerns the interest 
on the compensation moneys. It will be noted that, while para. 21 (2) provides that 
the compensation may be required or caused, inter alia, “to be accumulated, 
provisos (i) and (ii) are to the effect that, except as regards income accruing before 
the vesting date on a payment on account made before that vesting date: “. .. no part 
of the income of the compensation shall be required or caused by virtue of this sub- 
paragraph to be set aside as capital of the settlement.” — I take the effect of this to be 
that, while an accumulation may be directed of any income which, if it had bag 
royalty income from the holding, would have fallen to be SS eponemae! virtue + 
an express or implied provision for accumulation in Shoah on eee . EEprovee 2 
converting the successive beneficial interests formerly subsisting in the holding, 
the settlement, into the like beneficial interests . . . m the Sie riewnempertea at is 
not to involve any capitalisation of income during a period whic the ho es ting; 
according to the estimates, would, in fact, have produced te royalty “beceiccae a ie 
have produced royalty income smaller in amount than the income produ Vy 


compensation during the like period. 
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Then I went on to deal with the case of estimates showing a completely 
unproductive period for, say, 10 years from the vesting date, and, I care to 
the conclusion that there was no warrant for the conclusion that the income 
should be accumulated so as to increase the fund available to provide as nearly 
as possible the equivalent of the royalty income which would have been 
received from the holding in subsequent years. Secondly, a question arose as 
+o the effect to be attributed to the Settled Land Act, 1925, s. 47, in cases in 
which, if the holding had been retained, a proportion of the royalty income 
therefrom would have been required, by that section to be set aside as capital. 
In dealing with that question I said (ibid., 212) : 

If a proportion of the royalty income derived from the holding in any year, had 
it remained subject to the settlement instead of being compulsorily acquired, would, 
in view of the Settled Land Act, 1925, s. 47, have been liable to be set aside as capital 
money arising under the settlement, the like proportion (in this case one-fourth) of the 
abated royalty equivalent for the same year must be similarly set aside, but, im 
view of the prohibition against the capitalisation of income contained in the proviso 
to para. 21 (2) (which I regard as exempting the income of the compensation from 
accumulation except in so far as there may be an obligation to accumulate by virtue 
of the actual limitations of the settlement itself in any particular case), not 
exceeding the amount, if any, of the capital supplement for that year. 

Counsel for Nancy Nicholl place some reliance on the passage (ibid., 209) : 

I take the effect of this to be that, while an accumulation may be directed of any 
income which, if it had been royalty income from the holding, would have fallen to 
be accumulated by virtue of an express or implied provision for accumulation in the 
settlement, .. . 
as supporting the conclusion for which they now contend. On the other hand, 
counsel for the plaintiff cited the passage where I said I regarded sub-para. (2) 
as: 

. exempting the income of the compensation from accumulation except in so 
far as there may be an obligation to accumulate by virtue of the actual limitations 
of the settlement itself in any particular case, 
as tending rather to support his view of the matter. I cannot regard either of 
these passages as prejudging either way the question which I now have to 
decide. The first passage in its context should not, in my view, be taken as 
doing anything more than contrast accumulation by virtue of an express or 
implied provision for accumulation under the settlement, which, as it seemed 
to me, might be directed without any contravention of proviso (ii), with 
accumulation in the circumstances I was then engaged in considering, which, 
as it seemed, to me, would involve a setting aside of income as capital by virtue 
of sub-para. (2) of s. 21 and was, therefore, prohibited by proviso (ii). The 
passage in question, considered, in isolation, is, no doubt, capable of bearing 
the meaning counsel for Nancy Nicholl would have me attach to it if the 
words, ‘‘if it had been royalty income from the holding” are pressed, but, 
considered, in its context, I cannot look on it as expressing anything like a 
decided opinion to the effect that in every case in which the settlement contains 
a provision under which, if the holding had remained subject to the settlement, 
the royalty income therefrom would have fallen to be wholly or partially 
accumulated or set aside as capital, the income of the compensation should 
be directed to be similarly dealt with notwithstanding proviso (ii), even though 
the provision in question is framed in terms which make it exclusively applicable 
to royalty income as such. The second passage, which is parenthetical, is, 
I think, really neutral in its effect, for the question whether the actual 
limitations or (as I should, perhaps, strictly have said) provisions of the will 
in the present case are to be regarded as imposing an obligation to accumulate 
the income of the compensation is the very question which I now have to decide. 
In any case, as the settlement in the Duke of Leeds’ case (1) contained no 
express provision for the accumulation of income or setting aside of income 
as capital, whether confined in its terms to royalty income as such or of general 
application to all income arising under the settlement, any observations in 
the judgment bearing on the effect of provisions of that character were 
unnecessary to my decision, and, accordingly, I think I am entitled, and, 
indeed, bound, to disregard them as mere obiter dicta if, on the arguments 
addressed to me in the present case, I come to the conclusion that they should 
not be followed. I should, however, point out that the judgment in the 
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Duke of Leeds’ case (1) did include an actual decision as to th 
attributed to the Settled Land Act, 1925, s. 47, and the Meriacegine ar tank 
decision are, I think, not without relevance to the point now in issue. 

The arguments in the present case can, I think, fairly be summarised as 
follows. Counsel for the tenant for life submitted in effect, first, that, except 
in so far as the Coal Act, 1938, may be found to impress it with some 
different character, the compensation should be regarded simply as a capital 
sum representing the proceeds of sale of a capital asset, and the income which 
it produces simply as income of an invested capital sum. Secondly, that, 
independently of the Act, the relevant provision of cl. 20 of the will can have 
no application whatever to the income of an invested capital sum, since it 
is In terms confined to rents within the meaning of the Settled Land Act, 1882, 
read | (now s. 47 of the Settled Land Act, 1925), that is, to rents under mining 
leases, in which connection it is material to observe that in the immediately 
succeeding cl. 21 the testator himself was at pains to emphasise this by 
directing that: 


Subject as hereinbefore expressly provided all the net rents profits and income 

arising from my estate real or personal until the sale calling in and conversion thereof 
in whatsoever condition or state of investment the same may be and whether consisting 
of investments of an authorised character or not (includin g leasehold or other property 
of a terminable or wearing out nature) shall for all the purposes of this my will and as 
between all persons interested hereunder and as well during the first year after my 
death as afterwards be applied as if the same were income. 
Thirdly, that there can, therefore, be no question at all of setting aside any 
part of the income of the compensation as capital by virtue of cl. 20 of the 
will. Fourthly, that there is nothing in the Act to modify the foregoing 
submissions apart from sub-para. (2) of s. 21. Fifthly, that, having regard 
to the terms of sub-para. (2) of s. 21, other than proviso (ii), it would be, at 
all events, arguable (were it not for that proviso) that the court should direct 
the setting aside as capital of three fourths of the entire “ abated royalty 
equivalent ’’ for each year (whether provided out of capital or income) as 
corresponding to the proportion of the royalty income from the holdings which 
would have fallen to be set aside as capital under cl. 20 of the will if the holdings 
had been retained. Sixthly, that, in doing this, however, the court would 
be doing the very thing which proviso (ii) prohibits, namely, causing or 
requiring income of the compensation to be set aside as capital by virtue of 
sub-para. (2) of s. 21, since it is only by virtue of that sub-paragraph that cl. 20 
of the will can have anything whatever to do with the compensation or the 
income thereof. Seventhly, that, accordingly, while the relevant provision 
of cl. 20 of the will should, no doubt, be taken into account in working out 
the directions contained in sub-para. (2), enjoining as they do regard to the 
terms of the will, and contemplating as they do accumulation where that 
course is appropriate, the effect to be accorded to the provision in question 
must relate exclusively to the ‘‘ capital supplement’ (if any) for each year. 
Eighthly, and finally, that there is nothing inequitable to those interested 
in capital in the result thus arrived at, for there is no reason why any part 
of the income of the compensation (being income in the true sense, produced 
without any inroad on capital) should be accumulated for their benefit, and 
it matters not for this purpose that the income received by the tenant for 
life exceeds the one fourth of the royalty income from the holdings to which 
(having regard to cl. 20 of the will) her receipts would have been confined 
if the holdings had been retained, since this extra benefit involves no diminution 
of capital, and, moreover, those interested in capital themselves benefit by 
the income to the extent that it is taken in or towards satisfaction of the 
“abated royalty equivalent’? and thus reduces the calls on capital which 
would otherwise be required. 

Counsel for the defendant, Nancy Nicholl, on the other hand, contended, 
in effect, first, that, while cl. 20 of the will would admittedly have had no 
application to the income of the proceeds of a sale of the holdings, the trans- 
action here in question is not a sale but a compulsory acquisition, and, the 
compensation (including whatever income it produces) is simply compensation 
for the compulsory acquisition, out of which payments corresponding as 
nearly as may be to the royalty income which would have been received if 
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the holdings had been retained are to be provided. Secondly, that peng is, 
therefore, no justification for excluding the income of the compensation from 
the effect to be attributed to the relevant provision of cl. 20 of the will in 
working out the directions contained, in sub-para. (2) of s. 21. ‘Thirdly, ere” 
the compensation (including any interest which it produces) is substitu 
for the coal, and the ‘‘ abated royalty equivalent ae substituted for the 
royalty income which would have been derived from the working of the coal. 
Fourthly, that the relevant provision of cl. 20 of the will should, therefore, 
be applied to the whole of the “ abated royalty equivalent,” whether provided 
out of the sum received as compensation or out of the income which it produces, 
for the purpose of ascertaining the amount to be set aside as capital in any 
year. Fifthly, that, unless this is done, the direction in sub-para. (2) of s. 21 
that the compensation is to be “‘laid out, invested, accumulated, and paid 
in such manner as. . . will give to the beneficiaries under the settlement 
the like benefit therefrom as they might lawfully have had” from the holding 
will not have been complied with, and that this contention is strongly supported, 
by the express reference to accumulation in sub-para. (2). Sixthly, that 
proviso (ii) does not, on its true construction, prohibit the application to the 
“abated royalty equivalent’ (whether derived from capital or income of 
the compensation) of an express provision in the settlement to precisely the 
same relative extent as it would have applied to the corresponding royalty 
income, but merely prohibits the setting aside of income as capital on account 
of the special circumstances affecting the holding in any particular case, as, 
for instance, accumulation of the income for any period during which, according 
to the estimates, the holding would have been unproductive. Seventhly, that 
the result contended for by the plaintiff is inconsistent with sub-para. (6) of 
s. 21. Eighthly, and finally, that the result contended for by the plaintiff is 
inequitable to those interested in capital, inasmuch as it means that the tenant 
for life will receive in the form of income of the compensation alone substantially 
more than, having regard to the relevant provision of cl. 20 of the will, she 
would have received as her proportion of the royalty income from the holdings 
if they had been retained. 

In my judgment, the arguments advanced, for beneficiaries interested in 
capital provide no sufficient answer to those adduced on behalf of the plaintiff 
as tenant for life, which, as it seems to me, are really conclusive. I do not 
think that the compulsory character of the acquisition alters the fact that 
the compensation is capital and the income of it is income for the purposes 
of the trusts and provisions of the will, save in so far as such capital and 
income may be impressed with some different character by virtue of the 
provisions of the Act. So far as I can see, the only provisions of the Act 
which can have any such effect are those contained in sub-para. (2) of s. 21, 
and no special character imposed, on the compensation and the income thereof 
by those provisions can be relied on for the present purpose, as the result 
contended for (i.e., the setting aside of income of the compensation as capital 
on the strength of cl. 20 of the will) would then be achieved only by virtue 
of sub-para. (2) of s. 21, which is the very thing proviso (ii) prohibits. Nor 
do I think the provisions as to accumulation and as to giving the beneficiaries 
‘the like benefit”? in sub-para. (2) are of any avail to those interested in 
capital, for, as provisions of sub-para. (2), they are themselves subject to the 
qualification imposed by proviso (ii). Sub-paragraph (6) of s. 21 seems to me 
to carry the matter no further. It is introduced by the words “subject as 
aforesaid ” (that is subject inter alia to the provisions of sub-para. (2) dealing 
specially with holdings which, or the proceeds of sale of which, are settled) 
and I look on it as designed merely to sweep up cases not specifically dealt 
with in the preceding provisions of s. 21. A further point perhaps worth 
mentioning is that, even if the relevant provision of cl. 20 of the will had been 
framed in terms in themselves apt to include the income of the compensation, 
the provision in question, having regard to the date of the testator’s death, 
could have had no valid application to such income, except by virtue of some 
statutory dispensation, to be found, if anywhere, in sub-para. (2) of s. 21, 
ne the paint restrictions on the accumulation of income imposed, by 
ae a of Property Act, 1925, s. 164, so that any setting aside of income of 

pensation as capital on the strength of the provision in question could 
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only have been by virtue of sub-para. (2) of s. 21, and, therefore, prohibited 
by proviso (ii). The case turns mainly on the construction of sub-para. (2) 
of s. 21, but, so far as the equity of the result is material, I regard the result 
contended for by the plaintiff as preferable also from that point of view, as 
it gives those interested in capital relatively at least equal protection against 
inroads on capital as they would have had by virtue of cl. 20 of the will if the 
holdings had been retained, and I fail to see why any extra benefit received 
by the tenant for life in the form of income should be regarded as affording 
them any legitimate ground for complaint, any more, for-exarnple, than the 
persons entitled in remainder to a settled fund could legitimately complain 
of the advantage gained by the tenant for life through an increase in the rate 
of interest earned by the investments representing it. 

For these reasons I am of opinion that, in working out the directions contained 
in sub-para. (2) of s. 21 in the present case, the effect attributable to the 
relevant provision of cl. 20 of the will must be limited to the amount of the 
“ capital supplement ”’ (if any) for each year, and must not involve the setting 
aside of any part of the income of the compensation as capital. This accords 
» with my decision in the Duke of Leeds’ case (1) as to the effect to be attributed 
_ to s. 47 of the Settled Land Act, 1925, which, like cl. 20 of the will in the 
present case, can have no application to the income of the compensation other- 
wise than by virtue of sub-para. (2) of s. 21, and consequently, having regard 
to proviso (ii), is not to be applied to such income. Following my decision in 
the same case as to the mode of applying s. 47 of the Settled Land Act, 1925, 
to the extent permitted by proviso (ii), I hold that on the assumption I have 
throughout made as to the validity of the relevant provision of cl. 20 of the 
will, effect should be given to that provision by setting aside as capital out of 
‘each year’s ‘‘abated royalty equivalent’’ three fourths of such “abated 
royalty equivalent’”’ or the amount of the “capital supplement ’”’ for that 
year, whichever is the less, the amount to be so set aside in years in which 
there is no “capital supplement ”’ being accordingly nil. Counsel for the 
plaintiff reserved the right (in case the matter goes further) to contend, that 
the amount to be set aside as capital should be limited to three fourths of 
the “ capital supplement ”’ (if any) for each year, and that, of course, he is 
perfectly entitled to do. For my part, I think my proper course is to follow 
my own decision on this point in the Duke of Leeds’ case (1), which moreover 
I still regard as right, on the ground that the alternative now suggested would 
involve departing from the positive directions contained in sub-para. (2) of 
s. 21 further than is necessary for the purpose of complying with the prohibition 
against the setting aside of income of the compensation as capital imposed 
by proviso (ii). I should, perhaps, add that nothing I have said in this 
judgment must be regarded as applicable to a valid provision for accumulation 
in a settlement or will in terms apt to include the income of invested capital 
moneys, or to the statutory provision for the accumulation of income during 
a minority. I find nothing in proviso (ii) to prohibit the accumulation of any 
income of the compensation simply as income which independently of anything 
contained in sub-para. (2) of s. 21 would fall to be accumulated by virtue of 
a provision of either of these descriptions. The order as to costs will follow 
the forma settled in the Duke of Leeds’ case (1), which is agreed to by counsel 
for the Coal Board in this case also. The special direction given in the Duke 
of Leeds’ case (1) with regard to the costs of expert advice whether or not 
ultimately used will only be included, however, if it can be shown to be justified 
by the circumstances of the present case. : 

Declaration accordingly. Costs reasonably incurred by all parties other than 
the National Coal Board to be taxed and paid by the National Coal Board. 
Costs of any party other than the National Coal Board, so far as not included 
in the foregoing to be taxed as between solicitor and client and paid out of the 
comp moneys. é 

disliice 4 Butt Bowyer, agents for Randall, Llewellyn & Verity, Bridgend 
(for the plaintiff, the Public Trustee and, other defendants) ; Halsey, pte 
& Hemsley (for the defendant, Nancy Nicholl) ; Solicitor to the National Coa 


tional Coal Board). ; 
ca cana eviported by R. D. H. Ossorne, Esq., Barrister-at-Law.} 
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HOFFMAN v. FINEBERG AND OTHERS. 
[Cuancery Division (Harman, J.), March 4, 5, 9, 1948.) 


Lease—Forfeiture—Breach of covenant—Permitting premises to be used for the 
purpose of gaming—Notice of breach—Notice not containing requirement 
that breach should be remedied—Validity—Relief—Law of Property Act, 
1925 (c. 20), s. 146 (1), (2). 

The lease of premises, which were to be used as a working men s social 
club, contained a covenant by the tenants not to do or suffer to be done 
any act or thing which might be to the annoyance or damage of the 
landlord, but to conduct the club in a proper and orderly manner and 
comply with all legal and other necessary regulations, and there was 4 
proviso for re-entry in the event of a breach of covenant. The tenants 
commited a breach of covenant. by allowing the premises to be used for 
the purpose of gambling, on Feb. 21, 1947, their manager and other 
members of the staff being convicted under the Betting Act, 1853. 
The tenants then appointed a new manager, but he was one of the staff 
who had been convicted of assisting the former manager, and they 
continued to allow gambling on the premises,,though on a smaller scale 
than before. On Mar. 20, 1947, the landlord served on the tenants a 
notice under the Law of Property Act, 1925, s. 146 (1), alleging the 
conviction of the tenants’ manager and that the club had been carried 
on in breach of covenant, but the notice did not require the tenants to 
remedy the breach :— 

HE Lp :. (i) even if the premises were no longer used for gambling, that 
could not alter the fact that the tenants had allowed the property to be 
used for an illegal purpose, and the landlord, was entitled to be protected 
from the slur involved in being said to be the Jandlord of a gaming house, 
even though he had suffered no monetary damage, and, therefore, the 
breach was one which was not capable of remedy within the Law of Property 
Act, 1925, s. 146 (1) and the notice was a valid notice although it did 
not require the tenants to remedy the breach. 

Rugby School v. Tannahill ({1935] 1 K.B. 87; 152 L.T. 198) and 
Egerton v. Esplanade Hotels, London, Lid. ({1947] 2 All E.R. 88), 
considered. 

(ii) in the circumstances.of the case, the tenants were not entitled to 
relief against forfeiture under s. 146 (2) of the Act. 

Hyman v. Rose ({1912] A.C. 623; 106 L.T. 907), considered. 


[As To Notice oF Breacu, see HALSBURY, Hailsham Edn., Vol. 20, pp. 257-259, 
paras. 290, 291; and ror CasEs, see DIGEST, Vol. 31, pp. 483-486, Nos. 6322-6342, 
and Supplement. 

As To RELIEF AGAINST ForFEITURE, see HALSBURY, Hailsham Edn., Vol. 20, 
pp. 260, 261, para. 293; and ror Cases, see DIGEST, Vol. 31, pp. 487, 488, Nos. 
6354-6356.] A 
Cases referred to : 

(1) Horsey Estate, Ltd. v. Steiger, [1899] 2 Q.B. 79; 68 L.J.Q.B. 743; 80 L.T. 857; 

31 Digest 486, 6343. 


(2) Lock v. Pearce, [1893] 2 Ch. 271; 62 L.J.Ch. 582; 68 L.T. 569; 31 Digest 
485, 6332. 


(3) Piggott v. Middlesex County Council, [1909] 1 Ch. 134; 77 L.J.Ch. 813: 99 
L.T. 662; 72 J.P. 461; 31 Digest 485, 6337. 
(4) Civil Service Co-operative Society v. McGrigor’s Trustee, [1923] 2 Ch. 347; 92 
L.J.Ch. 616; 129 L.T. 788; 31 Digest 506, 6534. 
(5) Rugby School v. Tannahill, [1935] 1 K.B. 87; 104 L.J.K.B. 159:s- 162" Ee 
198; Digest Supp.; affg., [1934] 1 K.B. 695. 
(6) Egerton v. Esplanade Hotels, London, bids, [1947 s2" Ale Re 8s 
(7) punON Beasts eee goon 623; 81 L.J.K.B. 1062; 106 L.T. 907; revsg. 
.C. sub nom. Rose v. Spicer, Rose v. Hyman, | 2a Be : i 
Hy eres ‘p y [1911] 2 K.B. 234; 31 Digest 
ACTION for possession of premises on the ground of breach of covenant by 
the tenants in permitting the premises to be used for the purpose of gambling. 
The defence was that the notice served by the landlord before commencing 
the action failed to comply with the requirements of the Law of Property 
Act, 1925, s. 146 (1), in that it did not require the tenants to remedy the 


B 
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breach complained of. In a counterclaim i ief f 
: . the tenants applied for relief from 
sme under s. 146 (2) of the Act. Harman, J., held that the breach was 
gg i le of remedy and the notice was, therefore, a good notice under s. 146 
c | Sp he preg: the counterclaim on the ground that in the circumstances 
rn sar the tenants were not entitled to relief. The facts appear in the 
Ungoed-Thomas, K.C., for the landlord. 
Maurice Berkeley for the tenants. 


Aopen J.: This is a landlord’s action for possession of certain 
seh property known as No. 3, Little Somerset Street, Aldgate. The 
premises were the freehold property ‘of one John Rowland Osborn, and, in 
or about 1923, a lease was granted for their use as a proprietary club. Under 
the Friendly Societies Act, 1896, s. 8 (4), there may be registered : 

Societies (in this Act called working-men’s clubs) for purposes of social intercourse, 
mutual helpfulness, mental and moral improvement, and rational recreation. 
Under this provision the club with which this action is concerned was registered 
on Apr. 28, 1921. Apparently, it had trustees and members who paid a 
subscription. The club was a joint adventure on the part of David Fineberg 
and Lewis Elboz, who, on Jan. 8, 1924, entered into partnership articles under 
which they agreed to be partners for their joint lives from Apr. 30, 1923, in 
the business of billiard room proprietors and conductors, that business to be 
carried on under the name of the Somerset Hall Social Working Men’s Club. 
The partners were entitled to the profits in equal shares, and it was provided, 
that, on the death of one of them his representatives should have 
the option of succeeding to his share in the business as from his death, 
the business thereafter to be carried on as nearly as might be in accord- 
ance with the partnership articles. The main partnership asset was the 
lease of the club premises. This was dated Apr. 13, 1923, and vested the 
property in the partners as joint tenants for the term of 80 years from 
Christmas, 1922, at a yearly rent of £150. The lease contained joint and 
several Covenants of a usual character, but, in particular, the following 
covenant, cl. 8: 

Not to exercise or carry on or permit to be exercised or carried on in or upon any 

part of the said premises any noisy or offensive trade or business or do or suffer to be 
done any act or thing which may be or grow to the annoyance or damage of the 
landlord but may use or permit the premises to be used for the ordinary purpose of 
a billiard saloon or club including the consumption of liquors and refreshments and 
holding concerts dances or other meetings on the premises such club being carried on 
and conducted in a proper and orderly manner and complying with all legal and other 
necessary regulations. 
The lease also contained a covenant “‘ not to assign or underlet the said premises 
or any part thereof except to such a club or for the purposes as aforesaid 
without the consent in writing of the landlord,” and there was a proviso for 
re-entry on breach of any of the tenants’ covenants. 

From the club’s inauguration its business was carried on principally by 
Lewis Elboz, assisted by one John Cohen. In 1933 the plaintiff acquired the 
fee simple of the property in reversion expectant on the lease. Lewis Elboz 
died in June, 1938, and in December, 1938, letters of administration to his 
estate were granted to the defendant, Caroline Elboz, his widow. She exercised 
the option of succeeding to his share in the partnership business, which was 
thereafter carried on between David Fineberg and her. On the death of Lewis 
Elboz the registration of the club under the Friendly Societies Act, 1896, was 
cancelled by the trustees, and since then thore has not been, properly speaking, 
any club at all. Nevertheless, the business continued, under the guise of a 
club, and, the hall was frequented by a number of persons, most of whom were 
known to the management. David Fineberg and, his partner’s widow appointed 
the latter’s son, Philip, to manage the club, which he continued to do down to 
his conviction hereafter stated. David Fineberg died on Aug. 23, 1943, having 
by his will made on June 8, 1943, appointed his son, the first defendant, and 
his daughters, the second and third defendants, to be his executors, and having 
bequeathed the remainder of his property, which consisted largely of his 
interest in the club, between his four children, the first three defendants and 
one Caroline Cohen. This will contained, the following provision : 
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o business which consists of a half partnership of @ proprietary 

bibl ata sine situate at 3, Little Somerset Street, Aldgate, my ee 
Philip Elboz shall continue as manager and to conduct all business relating 
above as hitherto to the satisfaction of the above beneficiaries. 
The business was now carried on by Philip Elboz with the assistance of John 
Cohen, and the proceeds were divided among the four children of David 
Fineberg and the widow of Lewis Elboz (the last defendant). For several days 
before Feb. 20, 1947, members of the City of London Police Force frequented 
the club, and as a result a search warrant was applied for and the club was 
entered by the police on Feb. 20, 1947, at 4.10 p.m. The club was then crowded 
with men, and 197 persons were arrested and the next day charged at the 
Mansion House under the Betting Act, 1853, ss. 1 and 3, and convicted, all 
pleading Guilty. Philip Elboz was fined £100 and ordered to pay 25 guineas 
costs, the' maximum fine under the Act of 1853, as being the occupier using 
the club for the purpose of betting with persons resorting thereto. Two other 
persons were fined £50 each and a further six, including John Cohen, £25 each 
for assisting Elboz in the management. The remainder were fined 6s. 8d. each, 
under the statute 33 Hen. 8, c. 9, s. 12, for frequenting the club. 

[His Lorpsurp dealt with the evidence in that case and continued ae 
After the conviction the defendants and Mr. Philip Elboz paid all the major 
fines, amounting to some £450, and a family meeting was held, attended by 
the defendants, Mr. Philip Elboz and Mrs. Caroline Cohen, to discuss the 
future of the club. It was decided that Elboz could not continue as manager, 
and at his suggestion the defendants appointed John Cohen to be manager, 
and he has acted in that position ever since. The club was obviously a profitable 
venture and each daughter of David Fineberg drew sums varying from £3 
to £1 a week as her share of the takings. These takings were said to arise from 
table money for billiards and snooker, profits from light refreshments, card 
money and money paid by frequenters for counters used in playing cards. 
The profits appear to have been no less since the conviction than they were 
before. Philip Elboz told me that there had been no gambling since the date 
of the conviction, but, as he said the same thing about the period before the 
conviction, I reject this statement. It is clear that at the date of the conviction 
gambling of a highly organised sort was being carried on. Moreover, there 
were called before me two inquiry agents who were in the club for three days 
in February, 1948, and saw cards being played at two tables with a number 
of bystanders. They also saw money and counters on the tables, and one of 
them saw a frequenter changing counters for money with an attendant who 
was wearing a white coat, and was, apparently, one of the servants of the 
proprietors. In my judgment, the conclusion is inevitable that gambling has 
throughout been conducted at this club, though, perhaps, lately on a smaller 
and more discreet scale than before. I ought to add that the detective inspector 
told me that when he was last in the club, namely, in February, 1948, he saw 
no gambling going on. He also said that this club had given the police no more 
trouble than others. ; 

In the circumstances I am not surprised that counsel for the defendants 
abandoned the contention that there had been no breach of covenant. He 
could do no otherwise. It is obvious that the first three defendants, who are 
the lessees, had, been guilty of a breach of cl. 8 of the lease. Under this clause 
the premises may be used, for the ordinary purposes of a club so long as it is 
conducted in a proper manner complying with all legal regulations. Clearly, 
this club was not so conducted on Feb. 20, 1947, and, on any view, the lessees, 
through their manager, Mr. Elboz, to whom they left the entire control of 
the establishment, permitted acts to be done which were an annoyance or 
damage to the landlord within the meaning of the covenant. As a matter of 
contract, therefore, there has been a breach permitting the landlord to re-enter, 
and that he claims to do in the action. The only defence is that there has been 
a failure to comply with the Law of Property Act, 1925, s. 146 (1), in that 
the notice given before action failed to comply with the requirements of the 
section. It is well settled that service of a proper notice is a condition 
precedent to an action for ejectment. Section 146 (1) is in these terms: 


A right of re-entry or forfeiture under any proviso’ or stipulation in a lease for a 
breach of any covenant or condition in the lease sh»ll not be enforceable, by action 
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or otherwise, unless and until the lessor serves on the lessee a notice (a) specifyin 
the particular breach complained of; and (b) if the breach is as0erid 2 int fee 
requiring the lessee to remedy the breach ; and (c) in any case, requiring the lessee 
to make compensation in money for the breach:; and the lessee fails, within a 
reasonable time thereafter, to remedy the breach, if it is capable of remedy, and to 
ae Oo yaermaeas compensation in money, to the satisfaction of the lessor, for the 


The terms of that section, and of its predecessor, s. 14 of the Conveyancing 
Act, 1881, have often been discussed, and part of it was well explained in the 
Court of Appeal in Horsey Estate, Lid. v. Steiger (1) by Lorp RussELL oF 
Krit1tow_En, L.C.J., ({1899] 2 Q.B. 91) when he said : 


The object [t.e., the object of s. 14 of the Act of 1881] seems to be to require in 
the defined cases (1) that a notice shall precede any proceeding to enforce a forfeiture, 
(2) that the notice shall be such as to give the tenant precise information of what is 
alleged against him and what is demanded from him, and (3) that a reasonable time 
shall after notice be allowed the tenant to act before an action is brought. The reason 
is clear: he ought to have the opportunity of considering whether he can admit the 
breach alleged ;_ whether it is capable of remedy; whether he ought to offer any, 
and, if so, what, compensation ; and, finally, if the case is one for relief, whether he 
ought or ought not promptly to apply for such relief. In short, the notice is intended 
to give to the person whose interest it is sought to forfeit the opportunity of considering 
his position before an action is brought against him. 

A notice was served on Mar. 20, 1947, by the plaintiff’s solicitors, setting 
out the effect of cl. 8 of the lease, alleging the conviction of Philip Elboz and 
that the club had been carried on in breach of cl. 8. The notice did not require 
the lessee to remedy the breach nor demand any compensation in money. 
It is admitted that, having regard to the decision in Lock v. Pearce (2), the 
latter omission did not invalidate the notice, but it is said that the former 
omission is fatal, and it seems to me that this contention is right if the breach 
is one which is capable of remedy, for the object of the section is to enable 
a lessee to understand with reasonable certainty what he is to do. within the 
reasonable time allowed. It affords, as has been said, a locus poenitentiae. 
Givers of notices under s. 146 of the Act of 1925 frequently content themselves 
by merely copying out the words of the section and calling on the lessee to 
‘““remedy the breach if capable of remedy.” Whether this form of notice is 
good I need not discuss, though it appears that it probably is so, having regard 
to the decision in Piggott v. Middlesex County Council (3), per Eve, J. ({1909] 
1 Ch. 147). Clearly, the section contemplates that some breaches are, while 
others are not, capable of remedy, but the cases give, I think, very little 
guidance as to what is “ capable of remedy ” within the meaning of the section. 
In one sense, no breach can ever be remedied, because, ex concessis, there must 
always be a time in which the covenants have not been complied with, but 
s. 146 clearly involves the view that some breaches are remediable. I observe, 
in passing, that in Civil Service Co-operative Society v. McGrigor’s Trustee (4) 
RussELL, J., held ({1923] 2 Ch. 356) that bankruptcy was a breach which was 
irremediable, and the point was discussed also in Rugby School v. Tanna- 
hill (5), where MacKinnon, J., proposed a test which, if it was a good test, 
would be a satisfactory one. 

In Rugby School v. Tannahill (5) the breach was of a covenant not 
to use the premises for illegai or immoral purposes, and, the notice which was 
served did not require any remedy for the breach. MacKinnon, J., came 
to the conclusion that, the breach being a breach incapable of remedy, it was 
not necessary to demand its remedy in the notice. He said ([1934] 1 K.B. 
700, 701): 

The second point has given me rather more difficulty—namely, the contention that 
the notice was bad because it did not require the lessee to remedy the breach. It is 
stated that, notwithstanding the absence of a requirement to remedy, the lessee h» 
in fact altered her conduct, and the house is now respectably conducted. Mr. a dare 
Whittingstall for the defendant says that breach of a negative ae ons ie 
remedied by compliance therewith os from a certain day, and instances the bre os 
of a covenant not to use the premises for a children’s school, which he says can 
them. At first sight this is an attractive argument, 
oint of view. of the landlord, for, 
to do something and, when the 


supposing the the user of the premises in breach 


landlord complained, an immediate abstention from 
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of the covenant, the landlord would be deprived of any cause of action, or, if = had 
already begun one, he would have it dismissed with costs. And that might carve 
again and again; the landlord would have to give a fresh notice in each case, wi 
the same result. On the other hand it is quite clear that if the covenant 1s an 
affirmative covenant to do something. e.g., to repair or to build, then if the repairs 
are done or the buildings erected within a reasonable time there is no possible danger 
of a renewal of the breach, I think there is a radical distinction between the two sorts 
of covenant. A promise to do a thing, if broken, can be remedied by the thing being 
done. But breach of a promise not to do a thing cannot in any true sense be remedied ; 
that which was done cannot be undone. There cannot truly be a remedy ; there can 
only be abstention, perhaps accompanied with apology. I think the breach of a 
negative covenant of this sort is not one “ capable of remedy ’ within the section. 
This does not mean that the penalty for breach of a negative covenant 1s necessarily 
greater than that for breach of an affirmative covenant. For the power of the court 
to grant relief remains... 


If that remained the law, it would be attractive and easy, and one cannot 
but regret that that is not the case, but when Rugby School v. Tannahill (5) 
went to the Court of Appeal, the court, while agreeing that the breach there 
in question was a breach which was incapable of remedy, rejected the broader 
statement which MacKinnon, J., had made. Greer, L.J., said ([1935] 1 K.B. 
90, 91): 

In my judgment MacKinnon, J., was right in coming to the conclusion that it 
was not [1.e., that the breach was not capable of remedy]. I think perhaps he went 
further than was really necessary for the decision of this case in holding that a breach 
of any negative covenant—the doing of that which is forbidden—can never be capable 
of remedy. It is unnecessary to decide the point on this appeal; but in some cases 
where the immediate ceasing of that which is complained of, together with an under- 
taking against any further breach, it might be said that the breach was capable of 
remedy. This particular breach, however—conducting the premises, or permitting 
them to be conducted, as a house of ill-fame—is one which in my judgment was not 
remedied by merely stopping this user. I cannot conceive how a breach of this kind 
can be remedied. The result of committing the breach would be known all over the 
neighbourhood and seriously affect the value of the premises. Even a money payment 
together with the cessation of the improper use of the house could not be a remedy. 
Taking the view as I do that this breach was incapable of remedy, it was unnecessary 
to require in the notice that the defendant should remedy the breach. 


Mavueuam, L.J., said (tbid., 92) : 


. . . Tam not prepared to go as far as MacKinnon, J., in his reasons for holding 
that the notice given to the defendant was valid. The learned judge thought that 
the breach of a negative covenant was incapable of remedy. I am not satisfied that 
there may not be some negative covenants with regard to which a breach may be 
capable of remedy so that as to them a proper notice under s. 146 ought to require 
the lessee to remedy the breach. My ground for affirming the decision appealed from 
rests upon a somewhat narrower basis. 


He then discussed the basis on which he came to the same conclusion as 
MacKinnon, J., had reached. I am, therefore, deprived of the assistance 
that I should otherwise have had from the decision of the court of first instance 
_ in that case, and the sea is left still uncharted in consequence. 

There were some further observations on the same point by Morris, J., 
recently in Egerton v. Esplanade Hotels, London, Ltd. (6). In that case, also, 
the breach was the allowing of the premises to be used as a-brothel. It was 
much the same type of breach, in fact, as in Tannahill’s case (5), and the same 
conclusion was reached, namely, that the breach was not capable of remedy. 
The notice did not contain any requirement that the breach should be 
remedied, and one of the points taken in the defence was that point. 


Morris, J., discussed the decision in Tannahill’s case (5), and said ({1947] 
2 All E.R. 91, 92) : 


Due matter which I have to consider is whether, on the facts of this case, the 
breach was oanable of remedy. The breach was in March. The notice was served in 
PERE but that, presumably, was because, after the proceedings in court as a result 
the police raid on Mar. 11, 1945, there were appeals, and, doubtless, the result of 
} Ose appeals, which were heard in July, was awaited before the notice was served. 
= my event, no complaint is made by anyone that the notice was not served earlier. 
bs SA i breach a breach capable of remedy, which means a breach capable of remedy 
ie reasonable time of the date in August on which the notice was served ? 

ere were the convictions of two individuals, and the dismissal of their appeals. 
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Inevitably there would be some publicity, thoug 
in regard to those proceedings, but, in my judgm 
that it must cast a stigma on the premises and impose a taint which can only be 
removed if those who have brought it about are no longer associated with the premises. 
There are, of course, always the beneficent effects of time in effacing the memory 
of unhappy and unpleasant things, but this was not, in my opinion, a breach which 
was capable of remedy within a reasonable time. I think I am entitled, when 
considering this matter, to have regard to the whole amenity of the neighbourhood 
and what must be the repercussions of events of this kind and their effect on property 
in the neighbourhood. Under the contract, which existed between the plaintiffs and 
the first defendants, the first defendants covenanted not to use the premises in the 
way in which they have used them. Merely desisting from the wrongful user or not 
continuing to commit further breaches is not, in my judgment, on the facts of this 
case, a way of remedying the breach. In my view, the conclusion on this second issue 
that arises is that these breaches were not capable of remedy and that there was no 


necessity for the plaintiffs to have called on the first defendants to have remedied 
the breaches of which the plaintiffs complain. 


h I eannot assess the amount of it 
ent, the breach was of such a nature 


It will be observed that Morris, J., was very careful to say that he was 
going on the facts of that case only. He held that a breach which had resulted 
in a conviction of keeping a brothel was not capable of remedy within a 
reasonable time, because, I think, of the stigma that it laid on the premises 
and the damage that it would do to the reputation of the house. It was, 
therefore, submitted to me that one test may be that any breach involving 
a criminal offence is a breach which is incapable of remedy, but I am not 
prepared, to go so far. It is said, on the other side, that the Tannahill case (5) 
and the Esplanade Hotels case (6) are distinguishable, because no stigma nor 
diminution of value is involved in the present case. It is perfectly truc that 
allowing gambling to go on and, allowing a house to be used as a house of ill- 
fame involve very different degrees of moral obliquity, and many people 
would think that there was no very great harm, perhaps, in gin rummy. 
Nevertheless, it is a criminal offence when played, as it was here, in a public 
place. On the question of value there was a conflict of evidence between two 
witnesses, but I conclude, on the whole, that, having regard to the situation 
of this club, to the scarcity of houses, and to the fact that the premises could 
be used as a warehouse or as a small factory, if adapted to some extent, the 
result is that there is no substantial damage to the plaintiff. His rent is amply 
secured, and there are more than 50 years to run of the term. It seems to me, 
however, that on the facts of this case mere cesser of the conduct constituting 
the breach is no remedy. The lessor is entitled to be protected against the slur 
which is involved in being said to be the landlord of a gaming house, even 
though no monetary damage ensue from it. That gambling has ceased cannot 
alter the fact that the property has been used for this illegal purpose. By ceasing, 
the lessee merely complies with the law and prevents a further conviction. 
He cannot wipe the slate clean, as he could by complying, though out of time, 
with a failure to lay on the prescribed number of coats of paint. I doubt whether 
a process of whitewashing in the moral as opposed to the physical sense can 
be a remedy. The breach was the condonation of a crime, and ceasing to 
commit it is no remedy. Anyhow, I hold on the facts of this case that there 
was no remedy within the intendment of the statute for this particular breach. 

That disposes of the action, but there remains the counterclaim, by which 
the lessee prays for relief against forfeiture. This is a purely discretionary 
jurisdiction, which, under the Law of Property Act, 1925, s. 146 (2), the court 
may grant or refuse “having regard to the proceedings and conduct of the 
parties under the foregoing provisions of this section, and to all the other 
circumstances.” If the court grants relief, it may grant 1t on such terms as it 
chooses. In Hyman v. Rose (7) an attempt was made in the Court of Appeal 
to Jay down the conditions on which this kind of relief should be granted. 
In that court [where the case is reported sub nom. Rose v. meee 
Rose v. Hyman (7)] Cozens-Harpy, M.R., when discussing s. 14 of the Act 
of 1881, said ({1911] 2 K.B. 241, 242): 


When Parliament in 1881 empowered the courts to relieve eek eae a 
7 j ; ride discretion wes given to the court either to 
breach of the covenants in a lease a wi Ba shorn pew vee ier hs 
e relief, having regard to the conduct of the p : 
Se eos, and in Ried of relief such terms, including the granting of an 
’ 
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to restrain a like breach in the future, may be imposed as the court in 
the circumstances thinks fit. I am aware of the danger of defining the mode in — 
discretionary powers of this nature ought to be exercised. Yet I think it expe se 
to attempt to lay down some general principles. In the first place the applicant etre ’ 
so far ag possible, remedy the preaches alleged in the notice and pay reasona ” 
compensation for the breaches which cannot be remedied. In the second place, 1 
the breach is of a negative covenant, such as not to carry on @ particular business on 
the demised premises, the applicant must undertake to observe the covenant in future, 
or at least must not avow his intention to repeat the breach complained of. In the 
third place, if the act complained of, though not a breach of a negative covenant, 
is of such a nature that the court would have restrained it during the currency of 
the lease on the ground of waste, the applicant must undertake to make good the 
waste if it be possible to do so. In the fourth place, if the act complained of does not 
fall under either the second or the third head, but is one in respect of which damages, 
other than nominal, might be recovered in an action on the covenant, the applicant 
must undertake not to repeat the wrongful act or to be guilty of a continuing breach, 
In short, subject only to the maxim de minimis, the applicant must come into court 
with clean hands, and ought not to be relieved if he avows an intention to continue 
or to repeat a breach of covenant. : 

Once more, unfortunately, a higher court intervened to remove from judges 
who were puzzled by the width of their discretion such a valuable support 
as that. Hyman v. Rose (7) went to the House of Lords, where EARL LOREBURN, 
L.C., said ({1912) A.C. 631): 


I desire in the first instance to point out that the discretion given by the section 
is very wide. The court is to consider all the circumstances and the conduct of the 
parties. Now it seems to me that when the Act is so express to provide a wide 


injunction 


discretion, meaning, no doubt, to prevent one man from forfeiting what in fair dealing ~ 


belongs to some one else, by taking advantage of a breach from which he is not 
commensurately and irreparably damaged, it is not advisable to lay down any rigid 
rules for guiding that discretion. I do not doubt that the rules enunciated by the 
MASTER OF THE Rotts in the present case are useful maxims in general, and that 
in general they reflect the point of view from which judges would regard an application 
for relief. But I think it ought to be distinctly understood that there may be cases 
in which any or all of them may be disregarded. If it were otherwise the free discretion 
given by the statute would be fettered by limitations which have nowhere been enacted. 
It is one thing to decide what is the true meaning of the language contained in an 
Act of Parliament. It is quite a different thing to place conditions upon a free 
discretion entrusted by statute to the court where the conditions are not based upon 
statutory enactment at all. 


There does, however, remain for my help the view of EARL LOREBURN, 
L.C., that the rules enumerated by Cozens-Harpy, M.R., though not to be 
taken as rules, are useful maxims in general, and so it seems to me that I have 
here a criterion to guide me. There was some discussion of this point in the 
Esplanade Hotels case (6), and it would appear from the report as though 
Morris, J., declined to relieve against the forfeiture there, but counsel informed 
me that, in fact, the only order made in that case was one which brought about 
relief against the forfeiture, and, therefore, anything that was said must have 
been said obiter, and I do not propose to rely on it. . 

In the present case, there was a long continuance of this breach of covenant. 
The club continued, in effect, to be run as before. The lessees now express 
through their counsel their willingness to comply with any conditions that 
I choose to impose, but it is, as it seems to me, too late. The locus poenitentiae 
which the Act provides has gone by without any true repentance, and, in my 
judgment, these lessees have not entitled themselves to the mercy of the court 
and ought not to be afforded an opportunity of setting their house in order. 
Under the contract the lessor is legally entitled to re-enter, and I see no sufficient 
ground why the court should interfere to prevent the law from taking its course. 
There will be judgment for possession, and I dismiss the counterclaim, in both 
cases with the usual consequences. 

Judgment for the plaintiff with costs. Order for possession in one month. 


Solicitors : Stone d& Stone (for the landlord); Alexander Fine, Hawkins & 
Co. (for the tenants). 


[Reported by R. D. H. OsBorne, Esq., Barrister-at-Law.] 
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STANSBIE v. TROMAN. 
(Tucker and Somervell, L.JJ., and Roxburgh, J.) 
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[Court oF APPEAL 
March 15, 1948.] 


te ag to take care—Breach—Damage resulting from breach—Decoratv 
eaving house with front door unlocked during known absence of tenants 
ye <a theft by third party. 1 
e plaintiff, a painter and decorator e i i 
ngaged under contract 
work at the defendant s house, left the house unoccupied while a pea 
to obtain material, and, in order that he might be able to secure re-entry 
pulled back the catch of the Yale lock of the front door. He was away 
from the house for two hours, and during his absence a thief entered the 
irnien: Hg sts ae door and stole a quantity of jewellery. In a 
mm by the plaintiff for work and labour th fend -clai 
for damage apiece e defendant counter-claimed 
ELD: in the circumstances the plaintiff owed a duty to the defend 
to take care of the premises, there had been a panier that ais an 
the entry of the thief which caused the damage was the direct result of 
pk plaintiff’s negligence. 
ictum of LorpD SuMNER in Weld-Blundell v. Stephens ({1920] A 
956, 986; 123 L.T. 593, 601), distinguished. nije ae 


[As to Errect oF Act or INTERVENTION OF THIRD Parry, see HALSBU 

. — > ’ 4 SBURY 
Hailsham Edn., Vol. 23, p. 594, para. 845; and For CasE: 1 ‘ 
SeeaOeyaNNea. 165-2057 pa ; ASES, see DIGEST, Vol. 36, 
Cases referred to: 


(1) M’Alister (or Donoghue) v. Stevenson, [1932] A.C. 562; 101 L.J.P.C. 119; 
L.T. 281 ; Digest Supp. ] 9; 147 


(2) Weld-Blundell v. Stephens, [1920] A.C. 956; 89 L.J.K.B. ; : 
36 Digest 126, Oe [ ] <.B. 705; 123 L.T. 593; 
APPEAL by the plaintiff, a decorator, against an order of His Honour Jupar 
ForBES, made at Birmingham County Court, and dated May 20, 1947, awarding 
damages to the defendant on a counter-claim in which the defendant claimed 
damages from the plaintiff for negligence in leaving the front door of the 
defendant’s house (in which the plaintiff was working) unlocked during 
his own and the defendant’s known absence, thereby enabling a third party 
to enter the house and steal a quantity of jewellery. The appeal was dismissed. 


R. K. Brown for the plaintiff. 
Verne for the defendant. 


TUCKER, L.J.: This is an appeal from a judgment of His Honour 


-JupcE ForBss, given at Birmingham. The plaintiff is a painter and decorator 


and he was engaged to do certain work at the premises of the defendant. In 
this connection he claimed £79 15s. Od. for work and labour done. There 
was no dispute about that, but the defendant counter-claimed from him the 
sum of £334 15s. 0d. damages for negligence, and this appeal relates to the 
defendant’s counter-claim which succeeded before the learned, judge. 

One day, while the plaintiff was working at the defendant’s house, the 
defendant went to business, as was his custom, and his wife also went out for 
some purpose. During the absence of both of them, the plaintiff was left 
working in the house. He knew he had been left alone in the house and on 
similar previous occasions he had been reminded ‘by the wife to pull to the 
front door when he left. The front door had a Yale lock, and, accordingly, 
unless the catch was pulled back, when the door was shut it was locked, and 
entry could only be obtained by the use of the key. On this particular occasion 
the plaintiff had occasion to leave the premises to get some fresh wallpaper. 
This was not similar to previous occasions when he was leaving the house at 
the end of his day’s work, when he could, no doubt, pull the door to without 
thought of regaining access to the premises. This time he knew he would have 
to get into the house again when he returned, and so he pulled back the catch 
and so left the front door unlocked. He went to some place not very far away 
where he expected to obtain the wallpaper, but it had to be sent for elsewhere, 
with the result that he left the house with the front door unlocked for two 
hours or so. When he got back he found that the front door was open and 
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that in his absence someone had entered and stolen from the downstairs rooms 
jewellery to the value of over £300. He waited for some time for the return 
of the defendant and his wife, but they did not get back until late, and he 
then telephoned, and told them what had happened. 

The learned judge stated that the first matter he had to investigate was 
whether or not there was any duty owed by the plaintiff to the defendant ; 
secondly, whether there had been any breach of that duty ; and, thirdly, 
whether the damage had resulted from that breach. The conclusions at which A 
he arrived were as follows. With regard to the first question, after referring 
to Donoghue v. Stevenson (1) he said : 

I think that when the plaintiff was left alone in the house he was in a position to 
exercise control over access into the house, and this put him in such a relation to the 
defendant that, in exercising such control, he ought to have had in mind the safety 
of the defendant’s goods which were in the house. 


Counsel for the plaintiff argued that there was no duty owed. He said that B 
a duty must arise from a relationship and must be within the scope of the 
contractual relationship existing between the parties. I agree that the duty 
must be within the scope of the contractual relationship between the parties, 
but I think that that contractual relationship did impose a duty on the 
plaintiff to take reasonable care with regard to thestate of the premises if he 
left them during the performance of his work, or at the conclusion of the working C 
day. That, I think, was the measure of the duty. 

The next question is: Was there a breach of that duty ? If I am right as 
to the existence of the duty, there can, in my opinion, be no question but 
that there was a breach of it, because I do not think it was acting reasonably 
or taking reasonable care to leave this empty house for two hours with the 
front door in the condition in which it was. The learned county court judge, 
dealing with that matter, said that he applied the test of the ordinary reasonable JD 
man—quoting from GREER, L.J.: ‘““the man who takes the magazines at 
home and in the evenings pushes the lawn mower ”—and said that he thought 
that the plaintiff, ‘having fastened back the latch of the Yale lock, ought 
not to have left the house for more than a few moments, if at all, and that, 
in staying away for as long as two hours, he was guilty of negligence.” I agree 
with that finding of the learned judge. 

With regard to the third question as to which the learned judge said he E 
had found considerable difficulty, and in regard.to which his views had wavered, 
viz., whether the damage resulted directly from the negligent act, he said this : 

It seems clear that the negligence of the plaintiff was not the direct cause of the 
defendant’s loss. The direct cause was the crime of the thief. The plaintiff was no 
party to the crime, which was a thing that he never intended. On the other hand 
the main purpose of the latch is to keep out thieves, so far as the latch will serve. 

If the latch be fastened back, the house needs watching, and, therefore, the negligence F 
of the plaintiff really consisted in failure to take reasonable care to guard against the 
very thing that happened. Forcing a door or breaking a window takes time and may 
attract attention. The plaintiff’s negligence increased the problematic risk of a theft 
and the risk matured into a certainty. ; 


Counsel for the plaintiff has referred to Weld-Blundell v. Stephens (2), and, 


in particular, to a passage in the speech of Lorp SUMNER wil he sai 
A.C. 986; 123 L.T. 601): E where he said ({1920] G 


In general (apart from special contracts and reiuti i 

superior), even though A. ie ih fault, he is not a acai its tered C. an Be 
a stranger to him, deliberately chooses to do. Though A. may have given the occasion 
for B.’s mischievous activity, B. then becomes a new and independent cause . . 

I do not think that Lorp Sumner would have intended that very general 
statement to apply to the facts of a case such as the present, where, as the H 
learned judge pomts out, the very act of negligence itself consisted in the 
failure to take reasonable care to guard against the very thing that in fact 
happened. The reason why the plaintiff owed a duty to the defendant to leave 
the premises in a reasonably secure state was because otherwise thieves or 
aia persons might gain access to the premises, and it seems to me that 
if, as [ think he was, the plaintiff was negligent in leaving the house in this 
pose it was a direct result of his negligence that the thief got in through 
this door which was left unlocked and stole these valuable goods, Except that 
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I would have phrased the nature of the duty somewhat differently from the 
way in which the learned county court judge put it, I am in entire agreement 


with the judgment which he delivered in this case, and, in my view, the appeal 
fails. 


SOMERVELL, L.J.: I agree. This is not, I think, one of those cases 
that falls plamly on one side or other of some line which the law draws. It 
requires careful consideration. In my opinion, it received careful consideration 
from the county court judge, and I do not desire to add anything to what 
Tucker, L.J., has said, with whose judgment I agree. 


ROXBURGH, J.: I agree. 


Appeal dismissed. Judgment for the plaintiff on the claim and for the 
defendant on the counter-claim for the amounts claimed. Costs on Scale “OC” 
with a set-off as to damages and costs. 


Solicitors: Stafford Clark & Co., agents for Tanfield & Co., Birmingham 
(for the plaintiff); Swepstones, agents for Margetts & Ritchie, Birmingham 
(for the defendant). 


[Reported by C. N. Brartiz, Esq., Barrister-at-Law.] 


R. v. ABERG. 


[Court or CrrminaL AppraL (Lord Goddard, C.J., Humphreys and Birkett, 
JJ.), March 2, 1948.] 


Criminal Law—Misprision of felony—Constituents of offence—Benefit of accused 
person. 
Trial—Summing uwp—Good character of accused—N eed to refer to. 
Omission by a judge in summing-up, to draw attention to the good 
character of the defendant is not necessarily a misdirection. 
Per curiam : If ina future case a count for misprision of felony is included 
in an indictment the court will have to consider whether the prosecution 
must show a concealment for the benefit of the person charged. 


J Evipence or Goop CHARACTER oF AccusED, see HALSBURY, Vol. 9, 

P fee Cte: 271; and ror CasEs, see DIGEST, Vol. 14, pp. 361-363, Nos. 3818-3847. 

As TO MISPRISION OF FELONY, see HALSBURY, Hailsham Edn., Vol. 9, pp. 48, 
355, paras. 48, 580 ; and For CasEs, see DIGEST, Vol. 15, p. 704, No. 7625.] 


rt Sear Biss ‘Hill, (1918), 82 J.P. 194; sub _nom., R. v. Broadhurst, Meanley 
and Bliss Hill, 13 Cr. App. Rep. 125; 14 Digest 362, 3834. 
(2) Williams v. Bayley, (1866), L.R. 1 H.L. 200; 35 L.J.Ch. 717; 14 L.T. 802; 
: 30 J.P. 500, FL. ; affg., S.C. sub nom., Bayley v. Williams, 5 New Rep. 441 ; 
15 Digest 704, 7625. 


ve toa al. 

tier ae il was Le registered nurse, carried on at her Je 
the business of supplying nurses. In J uly, 1946, one hie we are ae Pac 
to 4 years’ penal servitude for housebreaking. In pS at 1 ? i el 
from prison, and in the same month he was introduced to t . app sie i, ees 
a constant visitor to her house, and eventually went to live t Pi she, ain es 
to her evidence (being under the impression that he was e woes rm ing | 
, ‘ent to have him in the house to give her injections for her asthmatic pains. 
fe sent 1947, on being shown Konstanda’s photograph by the police, she 
. Tee at keawied e of ‘him and denied that he lived in her house, and, in 
age 1947 acuns another police visit, while Konstanda was actually in the 
A ahs would give no information. She was charged before CaSSELS, J., 
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at the Central Criminal Court on an indictment containing three counts (1) 
aiding and abetting Konstanda in the felony, under s. 3 of the Penal Servitude 
Act, 1857, of being unlawfully at large, (ii) knowing that he was unlawfully at 
large, receiving, comforting and assisting him between Jan. 16, 1947, and 
Nov. 7, 1947, and (iii) knowing that he was unlawfully at large, unlawfully 
concealing the commission of the felony. She was found guilty on all three 
counts and sentenced to eighteen months’ imprisonment on each of the first 
two counts and to six months’ imprisonment on the third count, the three 
sentences to run concurrently. Leave to appeal was refused. 


Leonard Halpern for the applicant. 


LORD GODDARD, C.J., delivering the judgment of the court, stated the 
facts and continued: Counsel has admitted there was evidence on which 
the jury could come to the conclusion that the applicant was guilty. The 
real complaint is that the learned judge in summing-up, did not emphasise 
her good character. If it is said that it is misdirection on the part of a judge, 
especially when a defendant is defended by counsel, not to lay stress on the 
defendant’s good character, I cannot say I agree, and I do not think the 
case of R. v. Bliss Hill (1) is any authority for the proposition. In that 
case the judge did comment on the good character of the defendant, but it 
was said that he had not done so in a proper way. That is a different thing 
from saying in every case that an omission to refer to the good character 
of the defendant constitutes a misdirection of the jury so that the conviction 
must be quashed. In the present case there was no need to refer to the appli- 
cant’s character because the case was fought on the ground that up to this time 
she had been a woman of blameless character. There is, therefore, no ground for 
saying there was any misdirection, and, it being admitted that there was evidence 
to go to the jury, this court cannot interfere. 

There is one further point to which the court thinks it is desirable torefer. The 
third count was a count for misprision of felony. The jury found the applicant 
guilty on that count as wellas on the other two counts. Misprision of felony is an 
offence which is still described in the text books, but it is generally regarded 
nowadays as having become obsolete or as having fallen into desuetude, although 
there have been recent cases in which counts for misprision of felony have been 
included in indictments. Ifin any future case it is thought necessary or desirable 
to include in an indictment a count for misprision of felony, great care should 
be taken to see what—at any rate, according to more modern authorities— 
are the constituents of the offence. I call particular attention to the speech 
of Lorp Westsury in Williams v. Bayley (2) ( (1866) L.R. 1 H.L. 220). It 
may be that the court will have carefully to consider whether it is necessary 
to show a concealment for the benefit of the person charged. However, no 
point of that sort is taken in the present case and it is not necessary to go into 
the matter because the sentence passed on this count was merely concurrent 
with the others, and, therefore, there is no prejudice to the applicant. The 
application fails. 

_ Application refused. 

Solicitors : Wontner & Sons (for the applicant). 


[Reported by R. Henpry Wuirz, Esq., Barrister-at-Law.] 
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WILLIAMS v. DOULTON (INSPECTOR OF TAXES). 


[Kuxe’s Benox Division (Atkinson, J.), March 19, 1948.] 

Income Tax—Allowance—Child—“ Entitled in own right to income ””—Wages— 
Finance Act, 1920 (c. 18), s. 21 (1), (3) (as amended by Finance (No. 2) 
Act, 1939, s. 9 (3) ). 

A taxpayer had living with him during the relevant period a son, aged 
under 16, who earned in wages more than £50 a year :— 

HELD: the wages were “income” to which the son was “ entitled 
in his own right’”’ within the meaning of the Finance Act, 1920, s. 21 (3), 
(as amended by the Finance (No. 2) Act, 1939, s. 9 (3) ) and the taxpayer 
was deprived of his right to an allowance under s. 21 (1) of the Act. 

Miles (Inspector of Taxes) v. Morrow, (1940) (23 Tax Cas. 465), followed, 

[As To Cui~tp ALLOWANCE, see HALSBURY, Hailsham Edn., Vol. 17, p. 304, para. 
602; and ror CasEs, see DIGEST, Vol. 28, p. 91, No. 540, and 2nd Digest Supp.] 
Case referred to : 

(1) Miles (Inspector of Taxes) v. Morrow, (1940), 23 Tax Cas. 465 ; 2nd Digest Supp. 

APPEAL by the taxpayer by way of Case Stated. 

CasE StaTED by the General Commissioners who had held that the taxpayer’s 
son, who was living with him, was entitled in his own right to wages earned 
by him and that as those exceeded £50 in the relevant years the taxpayer was 
deprived of his right to an allowance under s. 21 (1) of the Finance Act, 1920, 
as amended by s. 9 (3) of the Finance (No. 2) Act, 1939. The decision of the 
commissioners was affirmed. 


The taxpayer appeared in person. 
R. P. Hills for the Crown. 


ATKINSON, J.: The short and simple point in this appeal is this. 
The Finance Act, 1920, s. 21 (1), as amended by the Finance (No. 2) Act, 1939, 
s. 9 (3), provides : 

If the claimant proves that he has living . . . any child who is under the age of 
sixteen years . . . he shall, subject to the provisions of this section, be entitled in 
respect of each such child to a deduction of £50. . . 


By sub-s. (3): 


(3) No deduction shall be allowed under this section in respect of any child who 
is entitled in his own right to an income exceeding £50 a year. 


The two years with which we are concerned are the years April, 1944-45, and 
April, 1945-46. During that period the taxpayer had living with him his son 
who was born on Mar. 12, 1930. Prima facie, therefore, the taxpayer was 
entitled to an allowance, but, in July, 1944, the boy went to work, and before 
the end of the year he had earned in wages over £50. In the following year 
he earned in wages over £50. He was earning 35s. a week, so in a full year 
he must have been getting nearly £100. The taxpayer says that the boy could 
not be said to be “entitled in his own right to an income.” That expression, 
he says, implies that during all the time the boy is being maintained he must 
be entitled to an income and that these are very inapt words to describe wages 
which the boy earns. The Crown, however, say : ‘‘ At the end of the year if 
you look and see whether in the year he was entitled to an income exceeding 
£50, he obviously was.” The words “in his own right ’? mean merely that 
the money was his and not an allowance made to the taxpayer in respect of 
him which would not be his in his own right. An allowance might be from 
the poor law authorities or a bequest to the taxpayer for the benefit or 
maintenance of the-child. The wording of the Act merely means that it must 
be money of the boy’s own, money which was available for his maintenance, 
Unfortunately for the taxpayer, the point is not open to him because of a 
decision in the Irish case of Miles v. Morrow (1), where the matter was dealt 
with. In that case a father claimed an allowance under s. 21 (1) of the Act 
of 1920, as amended by s. 20 (1) of the Finance Act, 1938, in respect of his 
gon, over 16, who lived with him. The son was entitled to an annuity of £50 
a year, which was clearly income to which he was entitled in his own right, 
but, in addition, be earned, in the relevant period, £35 as an articled clerk. 
It was held that his earnings were income to which he was entitled in his own 
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right, and that, as his total income exceeded £60, the limit then in force, the 
father was deprived of his right to an allowance. Brown, J., said (23 Tax 
Cas. 470): 

I can find nothing in the Acts to show that emoluments received by the boy are 
not his income in his own right. They are paid to the boy, not to his father, and they 
are paid to him for his services to his employer. 


To my mind, that settles the,present case. The appeal, therefore, fails and 
must be dismissed with costs. 
Appeal dismissed with costs. 
Solicitors : Solicitor of Inland Revenue (for the Crown). 
[Reported by W. J. ALDERMAN, Esq., Barrister-at-Law. | 


LINZ v. ELECTRIC WIRE CO. OF PALESTINE LTD. 


(JUDICIAL COMMITTEE OF THE Privy Councit (Lord Simonds, Lord Morton 
of Henryton, Sir Madhaven Nair), February 9, 10, March 8, 1948.] 


Money had and received—Failure of consideration—Company—Invalid issue 
of shares—Transfer by shareholder to transferees—Subsequent claim against 
company for repayment of price of shares. 

In 1935 the appellant applied for and was allotted 775 preference shares 
in the respondent company. In 1939 she executed transfers in blank of 
the shares which, in September, 1941, were completed in favour of trans- 
ferees, the transfers being registered with the company, the old share 
certificates being cancelled and néw ones issued, and, the transferees being 
placed on the register of members of the company in place of the appellant. 
In 1943 the appellant began proceedings against the company alleging 
that the resolution of the company authorising the issue of the shares 
was invalid and that the allotment of the shares to her was void and claiming 
the return of the sum paid by her for the shares as for money had and 
received on a total failure of consideration. 

HeELtp: the appellant having been duly registered by the company as a 
shareholder and having parted for value with her shares by a sale which 
the company had recognised by the registration of her transferees, she 
could not claim that she had received something of no value and that there 
was a total failure of consideration and successfully challenge the validity 
of the issue of shares. 

[As To FAILURE OF CONSIDERATION IN CASE OF MONEY Hap AND RECEIVED, see 
HALSBURY, Hailsham Edn., Vol. 7, p. 283, para. 394 ; : 
Vol. 12, pp. 228-233, Nos. 1888-1928] paren 30 jG 20S aaa eae 
Case referred to : 

1) Rowland v. Divall, [1923] 2 K.B. ; ISIE ; : 

(1) Digest 120, fee ] 7 500; 92 L.J.K.B. 1041; 129 L.T. 757; 35 

APPEAL from Supreme Court of Palestine, sitting as a court of appeal. 

The appellant, Margaret Linz, claimed from the respondents, the Electric 
Wire Co. of Palestine, Ltd., the return of the purchase price of preference shares 
which the company had allotted to her on her application and which she had 
subsequently transferred to transferees. She alleged that the shares were 
invalidly issued, and that, therefore, the consideration for the payment by her 
a the eae aah Bee Bee totally failed. The District Court of Haifa dismissed 

e action, an at decision was affirmed b i 
and now by the Judicial Committee. a bysthe, Supreme (oS i ae 


Sir Valentine Holmes, K.C., and Denys Buckley f 

: F ; ckley for the appellant. 
Raymond Jennings, K.C., and Phineas Quass for the Reanondan te 
The Board took time for consideration. 


_ _ Mar. 8. LORD SIMONDS: In this appeal, which is brought from a 
judgment of the Supreme Court, sitting as a Court of Appeal, Jerusalem 
affirming the judgment of the District Court of Haifa, a number ‘of questions 
haye been raised which their Lordships do not think it necessary to discuss 
They concur in the view of the Supreme Court that the appellant’s case can be 
shortly disposed of and, agreeing as they do with that court’s reasons and 
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conclusion, do not propose to examine at length facts and contentions which 
are not strictly relevant to the question now to be considered. 

The respondent is a public company registered in Palestine in October, 1934. 
By cl. 4 of its memorandum of association its capital was £P25,000, divided 
into 25,000 shares of £Pl each. In April, 1935, one of such shares had been 
issued to each of the eight subscribers to the memorandum. On Apr. 12, 1935, 
the eight shareholders purported to pass a resolution which provided that of 
the unissued share capital of the company £P11,000 should be issued as_pre- 
ference shares carrying the dividend and rights set out therein. The validity 
of this resolution and of the subsequent issue of preference shares has been 
challenged on divers grounds. Without determining that question, their 
Lordships will assume for the purpose of this appeal that the issue was invalid. 
On Apr. 19, 1935, the appellant made a formal application for £P775- of the 
said preference shares to be paid for by reichsmarks in Germany and such 
shares were allotted to her on July 7, 1935, after which the relevant certificate 
was issued to her and she was duly registered as the proprietor thereof. The 
transaction was somewhat complicated by the fact that, in consequence of an 
arrangement made between the respondent company and a company which 
was conveniently called “ Haavara”’ and of the assumption by the appellant 
of the obligation to pay certain so-called “‘ transfer fees,” she paid in Germany 
a sum of RM.11,039.24, of which RM.9493.75 represented £P775 at the 
then rate of exchange of RM.12.25 to £P1 and the balance of RM.1545.49 
the fees which she had agreed to pay, and by the further fact that, on the footing 
that she had been overcharged in respect of those fees, ‘‘ Haavara’”’ credited 
the respondent company and the respondent company in turn credited her 
with a certain sum of RM. which was satisfied by the allotment to her of 38 
ordinary shares of the company. Im considering the question, to which they 
must shortly come, whether the appellant is entitled to recover from the respon- 
dent company the money paid by her for the preference shares on the footing 
of a total failure of consideration, their Lordships are content to ignore and 
treat as the outcome of a separate transaction the receipt by her of the 38 
ordinary shares. . ; 

The appellant held her shares for four years and then sold her 775 preference 
shares and also her ordinary shares, of which she had increased her holding to 
50, through the Holland Bank Union for £P116,250 and £P3,750 respectively. 
The transaction is somewhat obscure, but it is not in doubt that she executed 
transfers in blank which were ultimately, on Sept. 28, 1941, completed as to the 
preference shares in favour of the Palestine Independent Trust Association, 
Ltd., and as to the ordinary shares in favour of one Bromberger and that these 
transfers were duly registered with the respondent company and, the old certi- 
ficates concelled and new ones issued and the transferees placed on the register 
of members of the company in place of the appellant. It has not been suggested 
that at this time any doubt had arisen in the mind of the appellant as to the 
validity of the issue of preference shares, but in the same year another original 
allottee of such shares began an action against the company and certain of its 
directors claiming repayment of the money paid by her for such shares on 
the ground (to put it shortly) that they had not been validly issued. In these 
proceedings, on Feb. 18, 1943, an order was made confirming terms of com- 
promise by which (inter alia) the company admitted that the resolution of 
Apr. 12, 1935, was not properly passed and that the allotment of preference 
shares to the plaintiff in those proceedings was void. Shortly thereafter the 
respondent company circularised the then registered holders of preference 
shares offering to repay them the amounts paid by them for their shares. No 
similar offer having been made to the appellant who had previously disposed 
of her shares, on Mar. 28, 1943, her advisers wrote to the company demanding 
repayment of the sums paid by her for her 775 preference shares and, stating 
that she withdrew her application for preference shares as there had been a 
delay for nearly 8 years, and that she would repudiate any allotment of shares 
the company might be advised to make in the future. At the same time they 
wrote a letter to the Holland Bank Union (to which, since learned counsel 
for the appellant relies on it, it is proper to refer) enclosing a copy of their oo 
to the company and saying: “ Now we wish to make it clear that our chent 
does not desire to collect from the company the amount due to her from it 
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and at the sarhe time to retain the sum she received from you 1n 1939.” It 
cannot, however, fail to be observed that there is an implication that, if for any 
reason the appellant cannot recover from the company, she will not relinquish 
the money received from the bank. ; 

The company having refused to accede to the appellant s demand, she brought 
the action out of which this appeal arises. By it she claimed a refund of the 
sum paid by her for the 775 preference shares, alleging that she “ did not receive 
the consideration which she bargained for or any consideration. Her action 
in simplest terms was for money had. and, received on a total failure of considera- 
tion, and it was frankly admitted by her learned counsel on this appeal that, 
if she could not sustain that plea, her action was rightly dismissed and .this 
appeal must fail. The question, then, is whether there was a total failure of 
consideration moving from the respondent company. Their Lordships would 
at once dismiss as irrevelant to the determination of this question the fact that 
the appellant spontaneously offered in a certain event to refund to the bank 
the money she had received on the sale of her shares. Equally irrelevant is 
the fact that she obtained substantially less than she had paid for her shares. 
Her rights against the company must be the same whether she sold them 
at their par value or for more or less. Their Lordships agree with the learned 
judges of the Supreme Court in thinking that the relevant plea can by no means 
be sustained. It appears to them that, having been duly registered as a share- 
holder and having parted for value with her shares by a sale which the company 
recognised by issue of a share certificate to, and registration of, her transferee, 
she got exactly that which she bargained to get. Whether that transferee, 
finding that the shares had not been validly issued, would have any claim 
against her is a question which does not fall to be determined, but it appears 
to their Lordships to be idle to suggest that one who has parted with her shares 
for value can at a later date (it may be against the wish and against the interest 
of her transferee) challenge the validity of the issue, and, succeeding in that 
challenge, then claim that she received something of no value and that there 
was a total failure of consideration. On the contrary, whether the issue was 
valid or invalid, a matter no longer important to her but vitally important 
to her transferee, she received something from the company which was worth 
to her just what she got for it. Their Lordships do not question the general 
proposition that, where an ultra vires issue of shares has been made, the sub- 
scribers are entitled to get their money back, but this does not justify the claim 
of one who has sold her shares at a later date to assert that they have not been 
lawfully issued, much less to assert, contrary to the plain fact, that there has 
been, so far as she was concerned, a total failure of consideration. Learned 
counsel for the appellant relied on the authority of Rowland v. Divall (1). That 
case might have assisted him if the fact was that the appellant still held the 
shares, even though she had received a dividend on them. On this their Lord- 
ships express no opinion, but it does not avail him in a case where the share- 
holder has sold her shares. 

For these reasons it is unnecessary to investigate the question whether or 
not the issue was for any reason invalid—a question, indeed, which it would, as 
their Lordships think, in any case be improper to discuss in the absence of the 
transferee, the party truly interested. On the broad ground that the appellant 
has failed to sustain the plea of total failure of consideration, their Lordships 
are of opinion that this appeal should be dismissed with costs, and they will 
humbly advise His Majesty accordingly. 


Solicitors: Hardman, Phillips & Mann (for the appellant) ; Oppenheimer, 
Nathan & Vandyk (for the respondents). < . ve 


[Reported by C. R. L. Puruures, Ese., Barrister-at-Law.] 
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OADES v. SPAFFORD AND ANOTHER. 
setae ys Ame (Tucker, Somervell and Cohen, L.JJ -), March 8, 
Agricultural Holding—Sale—Purchaser’s lability—Agreement by purchaser to 
pay *‘ outgoing valuation due to the tenant ”—_Estoppel. 

In 1938 F. demised an agricultural holding to O. by a written agreement 
containing repairing clauses whereby the tenant was liable for dilapidations, 
but, by a collateral oral agreement made at the same time, it was agreed 
that the repairing clauses should not be effective unless and until the 
landlord put the buildings in a proper state of repair. O. gave notice 
terminating the tenancy as on Apr. 6, 1942, and, after the notice was 
given, but before it became effective, F. entered into negotiations to sell 
the holding to S. In the course of these negotiations F. innocently 
misrepresented to S. that the written tenancy agreement contained the 
whole of the terms between him and O. Relying on that representation 
and believing, therefore, that the outgoing tenant was liable for dilapidations, 
S. agreed to purchase the property and on Mar. 13, 1942, a contract for 
sale with vacant possession was made between F. and S., a term of the 
contract being: ‘In addition to the purchase money the purchaser shall 
pay the outgoing valuation due to the tenant.” The tenant O. duly quitted, 
and claimed from F. and S. the tenant right to which he was entitled, 
without any deduction for dilapidations for which he was not liable in 
view of the collateral oral agreement between him and F. This claim was 
admitted, and F. claimed against S. under the contract of sale an 
indemnity in respect of the whole amount so payable to O. S. contended 
that he was liable to indemnify F. only to the extent of such amount as 
would have been due if the written tenancy agreement had contained 
the whole of the terms between F. and O., and he also pleaded estoppel. 

HELD: (i) the words ‘ outgoing valuation due to the tenant ”? meant 
the sum payable to the outgoing tenant, whatever it might turn out to 
be, (ii) in the circumstances the defence of estoppel succeeded. 

[As Tro LiaBrity or PuRCHASER OF AGRICULTURAL HOLDING To Pay Outcome 
TENANT’s VALUATION, see HALSBURY, Hailsham Edn., Vol. 1, p. 337, para. 540; 
and ror Cask, see DIGEST, Vol. 2, p. 42, No. 229.] 

Case referred to : 
(1) Dalton v. Pickard, (1911), [1926] 2 K.B. 545, n.; 31 Digest 530, 6767. 


APPEAL by the first defendant, Spafford, from an order of His Honour 
JUDGE SHOVE, at Gainsborough County Court, dated Dec. 23, 1946. 

The outgoing tenant of an agricultural holding obtained judgment against 
the defendants for the amount due to him in respect of tenant right, and the 
second defendant, his former landlord, in turn succeeded in his claim for 
indemnity against the first defendant under a contract for the purchase of the 
holding made by the first defendant with the second defendant. The first 
defendant appealed against that part of the order which was made pursuant 
to the claim for indemnity. The Court of Appeal now allowed the appeal. 
The facts appear in the judgment of Tucker, L.J. 


Lightman for the first defendant, Spafford. 
Platts Mills for the second defendant, Fullard. 


TUCKER, L.J.: This is an appeal by one of two defendants to certain 
proceedings in the Gainsborough county court. Mr. Spafford, the first defendant, 
appeals from that part of the order made by the county court judge giving 
judgment against him in favour of the second defendant, Mr. Fullard, pursuant 
to a claim for indemnity which had been made by the second, defendant against 
the first defendant in the course of these proceedings. The proceedings were 
by Percy Oades, the outgoing tenant of an agricultural holding, against 
Spafford and Fullard in respect of sums for tenant right and, so forth which 
he claimed as the outgoing tenant. We are not concerned with the claim of 
Oades, but only with the dispute between the two defendants. ae 

In 1942 Oades was the tenant of an agricultural holding known as Cornley 
Farm, Misterton, in the county of Nottingham, and he held poe . 
memorandum of agrecment dated Mar. 7, 1938, made between himself an 


“~ 


608 [Apr. 10, 1948] ALL ENGLAND LAW REPORTS [Vol. 1 


Fullard. In due course he gave notice to terminate that tenancy as on 
Apr. 6, 1942, and before that notice became effective Fullard entered into 
negotiations with Spafford to sell the farm to him. On Mar. 13, 1942, the 
contract of sale was entered into between Fullard and Spafford and the 
agreement provides for the purchase by Spafford of this farm for the sum of 
£1,600 subject to the special conditions of sale and common form conditions. 
The particulars of the property recite that it is now in the occupation of Oades 
as tenant and refer to its area and so forth. Special condition 9 provides : 


Vacant possession of the whole of the property will be given on completion. 


Special condition 10, which is the condition most relevant to the present appeal, 
is as follows : 

In addition to the purchase money the purchaser shall pay the outgoing valuation 
due to the tenant. 

There are the common form conditions of sale of the Lincolnshire Incorporated 
Law Society, and the first of those conditions provides : 

These general conditions shall be deemed to incorporate the Law Society’s 
Conditions of Sale, 1934 . . . except so far as the same are varied by or inconsistent 
with these general conditions and the foregoing special conditions. In thercase of 
any variation or inconsistency inter se the provisions of the special conditions shall 
prevail. 

Clause 7 of the common form conditions is as follows : 

Where the vendor is in occupation of an agricultural holding as defined by the 
Agricultural Holdings Act, 1923: (a) the vendor shall be treated as an outgoing tenant, 
and the purchaser as a landlord, and accordingly the purchaser shall pay to the 
vendor, on completion, all money properly payable, under any statute or custom, 
to an outgoing tenant by the landlord for seed, labour, unexhausted value of artificial 
manure cakes and feeding stuffs in accordance with the custom of the district, and 
the straw fodder and roots upon the property on the day fixed for completion shall 
be paid for at consuming value and the amount shall be ascertained pursuant to that 
Act but no amount shall be debited against the vendor for any dilapidations or for 
any act or omission committed or omitted prior to the date of the contract. 


Oades, the tenant, went out on Apr. 6, 1942. Completion took place on Apr. 24 
and, according to Spafford’s evidence, he took possession on that day. There was 
no precise evidence to show who, if anybody, was in actual occupation between 
Apr. 6 and Apr. 24. When the tenant, Oades, went out, he made his claim 
against Fullard, and the county court judge has found that he is entitled to 
recover against Fullard such sum as the assessor may find due in respect of 
the items claimed, or such sum as may be agreed, with costs. In the course 
of the hearing it transpired that, by reason of a collateral oral agreement made 
between Fullard and Oades when Oades was going into this farm as tenant, 
it was agreed that the repairing clauses of the tenancy agreement whereby 
the tenant was liable for dilapidations should not be effective unless and until 
the landlord should previously have put the buildings in a proper state of 
repair. Accordingly, when the claim of Oades against Fullard was being 
considered by the county court judge, it appeared from the evidence—and 
there was no conflict about this—that, by reason of that collateral oral 
agreement made before the tenancy was entered into, Fullard would not be 
entitled to set-off against any claims that the tenant had in respect of tenant 
right any set-off in respect of the dilapidations which should have been carried 
out by the tenant under his tenancy agreement, and, accordingly, a larger 
sum was recoverable by the tenant against Fullard than would have been 
the case if it had been permissible to make a deduction in respect of the landlord’s 
claim for dilapidations. Fullard claimed over against Spafford to be paid by 
him such sum as should be found to be due to the tenant by Fullard. He 
claimed under special condition 10 of the contract on the ground that, in 
addition to the purchase money, Spafford, as purchaser, was liable to pay 
the outgoing valuation due to the tenant, viz., the actual sum which was 
payable by him (Fullard) to Oades. At the hearing before the county court 
Judge, Spafford raised the defence that Fullard was estopped from alleging 
against him that the contract or agreement between Fullard and Oades was 


anything other than that contained in the memoran i 
Mar. 7, 1938. He said : dum of agreement dated 
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a ie : : ‘ : 

mo fold me that should have to fay Pe eae Gatti Me Wise To 
of dilapidations and before I rae i Baie nek ices eo 
— — st = — ia be a wma an Fullard said it was batear tc ieoe 
aoe epee e valuation was made, owing to dilapidations, the 
He then stated that on Apr. 24 he completed the purchase, and he said : 


I did not hear anyone say Oades was not responsi 
sible... I asked Fullard for the 
terms of tenancy and for the agreement. I ane then gi i 
: 2 ven th 
on it as an accurate statement of terms. A a Si hasan Te IM et: 
He was cross-examined, but none of the statements that I have referred to 


ff : ore hay in cross-examination. In the course of the cross-examination 
e said : 


Bearing in mind the allowance for dilapidations in the tenancy agree 

prepared to go to £1,600 ... He had nae told me of his [Fullard’s} liability” le 
it in condition. 
There was no dispute that that was the position as between Spafford and 
Fullard. Accordingly, Spafford’s case was that he was liable to pay to Fullard 
only such sum, if any, as might be found to be due by Fullard to Oades after 
deducting the cost of putting the premises into repair under the tenancy 
agreement, and that he was not liable to pay to Fullard some larger sum which 
might, in fact, be due by Fullard to the tenant by reason of the collateral oral 
agreement which was entered into between Fullard and the tenant. 

The whole of this appeal, in my view, turns on two points. Counsel for 
Fullard, first, takes a point on the construction of the contract of sale. He 
says that, quite apart from any question of estoppel, on the proper interpreta- 
tion of this agreement, what Spafford was undertaking to pay was such sum 
as might be found to be due by Fullard to Oades for the tenant right. He says 
that the terms of special condition 10 mean nothing more or less than that 
the purchaser shall pay what is due in respect of tenant right and that, apart 
altogether from any oral agreement between Oades and Fullard, this contract 
provides for payment by Spafford to Fullard of such sum as was due 
from Fullard to Oades for tenant right, without any set-off or deduction for 
dilapidations. Counsel says that that is the true interpretation because this 
was a sale as between a vendor in occupation and a purchaser and they were 
contracting on that basis, and the rights as between the landlord and his tenant, 
whatever they might be, did not enter into the matter at all. He says that 
cl. 7 (a) of the general conditions applies, and that clause expressly says that, 
where the vendor is in occupation, then, as between vendor and purchaser, 
no amount shall be debited against the vendor for any dilapidations. Special 
condition 10, he says, must be construed in the light of cl. 7 (a) of the general 
conditions, and is, in effect, merely a contract to pay for the tenant right. 

With regard to that argument, first, I can find no evidence that Fullard 
(the vendor) was at the material time in occupation of the farm, and that by 


itself would be sufficient, in my view, to exclude cl. 7 (a) of the general : 


conditions, but, however that may be, if there is any conflict between these 
two conditions, namely, special condition 10 and general condition 7 (a), 
special condition 10 is the one which must prevail. I think in the circumstances 
of this case, where the parties were negotiating on the basis that there was, 
in fact, a tenant in possession at the time of their negotiations, and a tenant 
who was actually going out at the time the contract was made, that special 
condition 10 must be regarded as the overriding governing condition, and that, 
on the true interpretation of that condition, Spafford was agreeing to pay 
what should be found to be due on balance as between landlord and outgoing 
tenant. It is clear, if authority were needed, for that, that, as between landlord 
end tenant, a valuation involves balancing, on one side, the payment due 
from the tenant for dilapidations, and, on the other side, sums due from the 
landlord to the tenant for tenant right and so. forth. We were referred to 
Dalton v. Pickard (1) in this court, where the tenant had, agreed to go out on 
the following terms. He had written to the landlords saying : 

e up the whole of my holding known as “Tonford Farm" at 
ding I am allowed-fair valuation, and the whole of my live and 


I am willing to giv Z 
Michaelmas next provi 
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dead stock to be included in the valuation, and also an allowance of a half-year’s rent. 


That proposal was accepted and he went out. The parties went to arbitration 
under the Agricultural Holdings Act, 1908, and the landlords put in a schedule 
of dilapidations. The tenant protested that when he entered into the agreement 
he understood that he was to get, as consideration for the surrender, the value 
of his live and dead stock and half a year’s rent, free of all cross claims for 
dilapidations. He said that, if he had known that claims were going to be 
made against him for dilapidations, he would never have surrendered. VAUGHAN 
Witu1ams, L.J., in the course of his judgment, said ({1926] 2 K.B. 546, 547): 


I see nothing in those letters which deprives the landlords of any of their rights, 
on the valuation being taken, to bring in their claim for dilapidations or for bad 
cultivation. It is quite plain that the tenant, by his own letter, anticipates that there 
will be a valuation. A valuation is a very well known thing in agriculture, and there 
are always two sides to the matter. There is the landlords’ claim, and there is the 
tenant’s claim, and then the balance is what ultimately has to be paid. 


I think that Fullard and Spafford were contracting in terms of the sum payable, 
whatever it might turn out to be, as between Fullard (the vendor) and Oades 
(the outgoing tenant) and that that is the true meaning to be attached to the 
words “ outgoing valuation due to the tenant ” in special condition 10. 

That being so, it is necessary to consider the defence of estoppel relied on 
by Spafford. The county court judge, in the course of his judgment, said : 


Fullard claims against Spafford indemnity ... Claiming under the purchase 
agreement, he claims to be paid by Spafford the amount he has to pay to the tenant. 
The clause in the agreement which covers this case is cl. 10. The contract between 
the vendor and the purchaser means that the purchaser “ shall pay to the landlord 
the outgoing valuation the landlord has to pay to the tenant.’ The point taken on 
behalf of Spafford is: ‘I knew nothing about this oral agreement about repairs. 
Therefore, though Fullard cannot set off against Oades the amount of the dilapidations, 
I am entitled to set it off against Fullard.” 


The county court judge then said : 


The facts are these. When Spafford was negotiating he asked what the terms of 
the tenancy were and he was shown the written agreement and nothing was said to 


him about there being any term or collateral agreement whereby conditions in the written 
agreement were not fully effective. 


The county court judge went on to say that, as fraud was not relied on, 
Spafford could not succeed with regard to that part of his defence which was 


based on innocent misrepresentation or breach of warranty. Finally he came 
to the defence of estoppel and said : 


Another point taken [on behalf of Spafford] is that Fullard, having represented 
that the terms of the tenancy contained in the tenancy agreement were the effective 
terms under which Oades held, cannot now say that they were not effective terms. 
Therefore, the valuation between Spafford and Fullard must be made on the basis 
that those were the terms, that Spafford is entitled between himself and Fullard to 
have the valuation made on the basis that the tenant is liable for damages, and 
therefore, the valuation should be either reduced or wiped out. 


Then the judge read the terms of the contract, and said : 


This means the tenant right valuation without dilapidations. If Spafford is not entitled 
to claim damages, Spafford cannot read cl. 10 as if the terms of the tenancy had been 
such “as you represented them to me.” Estoppel does not seem to me to avail him. 

I confess I am not clear in my own mind as to the precise basis on which the 
county court judge is rejecting the estoppel argument, but, however that may 
be, I read his judgment as containing a finding that during the negotiations 
it was represented by Fullard to Spafford that the terms of the agreement 
between Fullard and Oades were those contained in the tenancy agreement 
which Fullard handed to Spafford to see. In my view. that is a sufficient 
finding to enable Spafford to succeed. It is quite true that, in order to establish 
Scere: Spafford has got to prove a representation of fact which it was the 
rae as ps Fullard should be acted on, that that representation was, in fact, 
TA etic to his detriment, and that the representation was untrue. 
ra as opt ae necessary Ingredicnts in an estoppel are established in the 
aha os oe fe =f whole question turned on what was the agreement between 
pisksataier: a es. It was in respect of the liability, whatever it might bo, 

© Oades that Spafford was being called on to pay, and, accordingly, 
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since he asked to see the relevant contract and was shown a tenancy agreement, 
but was not told of the existence of the collateral oral agreement, which had 
the effect of altering the whole import of the tenancy agreement, it seems to 
me that Fullard is estopped from saying that the real agreement between 
himself and Oades is contained in anything other than the tenancy agreement 
which he produced and showed to Spafford. It is only right to say that 
throughout these proceedings it has been accepted on all sides that the failure 
of Fullard to tell Spafford of the existence of this collateral arrangemcnt was 
beeause it had passed out of his mind altogether. For these reasons this appeal 
suececds and the order made by the county court judge will have to be varied. 


SOMERVELIL, L.J.: I agree, and I do not desire to add anything to 
what has already been said by TuckEr, L.J., with regard to the relationship 
between the general condition set out in cl. 7, and the argument based on it 
by counsel for Fullard, and special condition 10. Nor do I desire to add 
anything to what has already been said—with which -I wholly agree—with 
regard to the construction of the words, “‘ pay the outgoing valuation due 
to the tenant,’ which appear in special condition 10. I only desire to add a 
very few words on the issue of estoppel, which is one, as my Brother has said, 
which always requires careful consideration. The actual finding by the judge 
has already been read out, and I will not repeat it. He sets out that Spafford 
asked for the terms of the tenancy and that he was shown the written agreement, 
but nothing was said to him about any collateral bargain whereby the conditions 
in the agreement were not wholly effective. I think if one restricts oneself to 
this brief note of the finding, one can imagine cases in which the party (in this 
case, Spafford) relying on the type of estoppel on which he does rely might 
well fail to make out his case. If, for example, the landlord (7.e., the vendor 
in this case) had reason to think that the tenancy agreement was merely 
wanted in order that the prospective purchaser might look at some particular 
matter in it—possibly the date when it came to an end, or something of that 
sort—then the party looking at it might not be able to rely only on that 
as a representation with regard to some other part of the tenancy agreement 
on which, if the intention of the landlord had been drawn to the matter, he 
might have made some qualification or added some relevant matter. But I 
think that, when one looks at the evidence which has been read, it is perfectly 
plain that this issue of dilapidations, and the question of the tenant’s liability 
for dilapidations as a factor which would enter into the outgoing valuation 
due to the tenant, was present in the minds of both Spafford and Fullard 
and was discussed between them. I think that one is entitled to read the 
judge’s very brief note of his finding in the light of this unchallenged evidence, 
and I agree that the defence of estoppel is made out. 


COHEN, L.J.: I agree. As we are differing from the county court judge, 
I will quite shortly state my reasons for my conclusions. As I read the 
judgment of the county court judge, we are differing from him only on one 
point, 7.e., the construction of cl. 10 of the special conditions in the agreement 
of Mar. 13, 1942. As I understand it, the county court judge found, first, that 
there was an innocent misrepresentation and it was a misreprescntation which 
he summarised in the words which have already been read out by my Brother 
Tucker, and which I will not repeat; secondly, that that innocent 
misrepresentation cannot found a claim for damages; and, thirdly, that Mr. 
Spafford cannot -under the guise of breach of warranty claim damages for 
innocent misrepresentation. With all these conclusions I agree, and I do not 
think that counsel for Spafford sought to dispute them, either on fact or in law. 
The county court judge then turned to the defence of estoppel and rejected 
it, not on the ground, as I read his judgment, that the misrepresentation in 
question could not found an estoppel, but because, as he construed cl. 10 of 
the special conditions in the agreement, the effect of it was to bind Spafford 
to pay the tenant right due to the plaintiff, Oades. if I had agrecd with that 
construction, I should have agreed with the judge’s conclusion on the issue 
of estoppel, for on that construction any misrepresentation as to dilapidations 
would have been immaterial, but I am unable to construe el. 10 in the sense 
in which the judge appears to have construed it. I agree with my che 
thet the effect of cl. 10 of the special conditions is to exclude the operation 0 
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common form of conditions of sale of the Lincolnshire Law 
Eee Spent for myself, I doubt whether that clause was ever eh ttn 
to the facts of this case. I agree with my Brother TuckER that, looking 
at the agreement in the light of the surrounding circumstances, F Latest i 
never in occupation of an agricultural holding. I think that any is 
removed by cl. 10 of the special conditions, which substituted for any obligation 
which might have existed under cl. 7 of the general conditions, the ea 
to pay the amount of the outgoing valuation due to the tenant. I do not wish 
to go through the question of construction in detail. It is sufficient to say 
that I read cl. 10 as my Brethren do, in the sense that outgoing valuation 
means such an outgoing valuation as was indicated in Dalton v. Pickard (1). 
Having reached, this conclusion on construction, I agree with my Brethren 
that the representations which are found bythe judge to have been made 
are vital and are sufficient to found estoppel. For these reasons I agree that 
the appeal should be allowed. 


Appeal allowed with costs. 


Solicitors: Sharpe, Pritchard & Co., agents for Wiliam Bains, Brigg (for 
the first defendant) ; Collyer-Bristow & Co., agents for Hayes, Son & Richmond, 
Gainsborough (for the second defendant). 


[Reported by C. N. Brarttiz, Esq., Barrister-at-Law.] 


RECEIVER FOR THE METROPOLITAN POLICE DISTRICT 
v. TATUM. 


[Kine’s Brnox Division (Atkinson, J.), March 4, 12, 1948.] 


Police—Metropolitan Police Force—Receiver for Metropolitan Police District— 
Treasurer of fund for the purposes of the police—Power to swe—Accident 
to police officer through negligence of third party—Hospital charges and officer’s 
wages during illness paid by Receiver—Right of Receiver to recover expenses 
from third party—Metropolitan Police Act, 1829 (c. 44), s. 12— Metropolitan 
Police (Receiver) Act, 1861 (c. 124), s. 1. 

Under the Metropolitan Police Act, 1829, ss. 10 and 12, the Receiver 
for the Metropolitan Police District is appointed by the Crown as treasurer 
of the fund for the purposes of the police and is an agent and servant of 
the Crown, his duties being (inter alia) to pay the wages and allowances 
of members of the police force and “all other charges and expenses ” 
as directed by a Secretary of State. By the Metropolitan Police (Receiver) 
Act, 1861, s. 1, the person holding the office of Receiver is a corporation sole 
with perpetual succession and with power to sue and be sued and “ to 
do all other acts necessary or expedient to be done in the execution of the 
duties of his office.” 

Owing to the negligence of the defendant, a police officer was injured 
in an accident while on duty and had to be in hospital for some months. 
Under regulations made by the Home Secretary, the Receiver paid the 
hospital charges and the officer’s pay and allowances while he was ill. In 
an action by the Receiver to recover these expenses from the defendant, 
it was contended by the defendant (i) that the claim for the hospital expenses 
should have been brought by the Attorney-General and not by the Receiver, 
and (ii) that the Receiver was not entitled to recover the pay and allow- 
ances paid to the officer while ill because such a claim must be based on the 
loss of a servant’s services and the police officer was the servant, not of 
the Receiver, but of the Crown :— 

HELD : (i) the hospital charges resulting from the defendant’s negligence 
were an expense which the Receiver was legally bound to incur and which 


“ 
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he was, therefore, entitled to recover from the defendant, and, since the 
expenses were paid out of the fund of which the Receiver was the custodian 
on behalf of the Crown, he alone could bring the action. 

(il) the claim to recover the pay and allowances paid to the police officer 
during his illness was based, not on loss of service, but on the fact that the 
Receiver had been compelled by the defendant’s negligence to pay the 
sums in question, and, therefore, the Receiver was entitled to recover. 

Brook’s Wharf & Bull Wharf, Ltd. v. Goodman Bros. ( [1936] 3 All E.R. 
696; 156 L.T. 4), applied. 


[As To THE PowERS OF THE RECEIVER FOR THE METROPOLITAN Poricr Dis 
: 0} 4 0 ICT, 
see HALSBURY, Hailsham Edn., Vol. 25, p. 301, para. 490.] ise 


Cases referred to: 

(1) A.-G. v. Valle-Jones, [1935] 2 K.B. 209; 104 L.J.K.B. 358; 152 L.T. 513; 
Digest Supp. 

(2) Fisher v. Oldham Corpn., [1930] 2 K.B. 364; 99 L.J.K.B. 569; 143 L.T. 281; 
94 J.P. 132; Digest Supp. 

(3) Brook’s Wharf & Bull Wharf, Ltd. v. Goodman Bros., [1936] 3 All E.R. 696 ; 
[1937] 1 K.B. 534; 106 L.J.K.B. 437; 156 L.T. 4; Digest Supp. 

(4) Hall v. Hollander, (1825), 4 B. & C. 660; 7 Dow. & Ry. K.B. 133; 4 L.J.O.8. 
K.B. 39; 34 Digest 181, 1470. 


Action by the Receiver for the Metropolitan Police District to recover sums 
which were paid by him out of the police fund in respect of a police officer who 
had been injured while on duty by reason of the defendant’s negligence. 
ATKINSON, J., held that the sums claimed by the Receiver were expenses 
necessarily incurred by him and were recoverable by him. The facts appear 
in the judgment. 


Flowers, K.C., and P. O’Connor for the plaintiff. 
Caulfield for the defendant. “ 


ATKINSON, J.: Wood, the plaintiff in another action, was a police officer 
in the Metropolitan Police Force who, through the negligence of the defendant, 
suffered an injury which led to the termination of his employment in the police. 
For some months Wood received his wages from the Receiver for the Metropolitan 
Police District who also paid his expenses while in hospital. The motor-cycle 
which Wood was riding at the time of the accident and which was damaged 
was the property of the Receiver, who, in the present action, seeks to recover 
the expenses to which he has been put. The point has been taken by counsel 
for the defendant that the Receiver is not the proper person to sue for the sums 
claimed by him and is not entitled to recover them. 

By s. 10 of the Metropolitan Police Act, 1829: 


It shall be lawful for His Majesty to appoint a proper person to receive all sums of 
money applicable to the purposes of this Act, who shall be called “ The Receiver for 
the Metropolitan Police District...” 


The section goes on to provide that the Receiver must keep accounts and pay all 
moneys received under the Act into the Bank of England, and such moneys 
shall be placed in an account entitled ‘‘ The account of the public moneys of the 
Receiver for the Metropolitan Police District,” and the Receiver : 


. . . shall draw out of the bank from tire to time such sums of money as may be 
necessary for the payment of the salaries, wages, and allowances to be paid as here- 
inafter mentioned to the persons belonging to the police force appointed under this 
Act, and also for the payment of all other charges and expenses in carrying this Act 
into execution... 


Section 11 provides that the account shall be audited, and s. 12 provides that 
the Receiver, out of the moneys so received by him, shall from time to time 
pay to persons belonging to the police force such salaries, wages, and, allowances, 
and any extraordinary expenses which are necessarily incurred in certain matters, 
and on receipt of the necessary order the Receiver shall pay such sums as 
the Secretary of State directs to any of the persons belonging to the said police 
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force as a reward for extraordinary diligence or exertion, or as compensation 
for wounds, and so on. The last sentence of s. 12 provides : 


. . . and he shall also pay all other charges and expenses which such principal 
Secretary of State shall direct to be paid for carrying this Act into execution. 


It is plain, therefore, that the Receiver is appointed by the Crown and is an agent 
and servant of the Crown. 
The Metropolitan Police (Receiver) Act, 1861, s. 1, provides : 


The person for the time being holding the office of receiver for the Metropolitan 
Police District shall be a corporation sole, by the name of “ the Receiver for the Metro- 
politan Police District,” and by that name shall have perpetual succession, with a 
capacity by his official name to acquire and hold lands, to hold stock in the public 
funds, shares in any public company, securities for moneys, and personal property 
of every description, to sue and be sued, to execute deeds, using an official seal, to make 
leases, to enter into engagements binding on himself and his successors in office, and 
to do all other acts necessary or expedient to be done in the execution of the duties 
of his office. 


It seems to me, therefore, that the Receiver has possession of these moneys 
on behalf of the Crown and is bound to deal with them in accordance with the 
regulations made by the Home Secretary, and he is given power to sue and be 
sued wherever it is necessary or expedient that he should do so in the course 
of his duties. 

In this case, I hold that it was through the sole negligence of the defendant 
that the Receiver has incurred the expenses which he is claiming to recover 
from the defendant. The Receiver contends that it is expedient for him to 
sue and recover this money. It is not disputed that, under the regulations, 
the Receiver was bound to pay (a) pay and allowances amounting to £336 
17s. 6d., due to Wood during the months which expired before his service was 
terminated ; (6) the repairs to the motor-cycle which amounted to £25 5s. ld. ; 
- and (c) the hospital charges of £27 10s. 6d. Itis admitted that where, through the 
negligence of the defendant, the Receiver has incurred expenses which can be 
paid out of this fund, he can recover them in so far as they are an expenditure 
on property, and, therefore, the Receiver can recover the cost of repairing the 
motor-cycle. I am wholly unable to understand why the hospital charges 
should be treated differently. It is said that the Crown ought to have sued 
for the hospital expenses through the Attorney-General as, for example, was 
done in A.-G. v. Valle-Jones (1). It seems to me wholly expedient for the 
Receiver to have sued in the present case and I would refer to the judgment 
of MacKinnon, J., in A.-G. v. Valle-Jones (1), where he said ( [1935] 2 K.B. 217) : 


As regards medical expenses and hospital treatment, the claim for damages for these 
expenses is even more simple. It is put upon the ground that the Crown, having 
in fact expended the amount claimed under this head, ought to be compensated for 
these expenses by the person responsible for the negligence which rendered them 
necessary. 


Surely, this sum can be recovered only by the person out of whose funds the 
money has come. In this case the custodian of a public fund, holding that 
money on behalf of the Crown, has been obliged to make this payment under 
the regulations made by the Home Secretary. I have not the slightest doubt 
that the Receiver is entitled to recover the hospital charges on the ground that 
they were an expense which, as a result of the defendant’s negligence, he was 
legally bound to incur. 

Is there any real difference between the claim for the hospital charges and the 
claim to recover the pay and allowances ? Counsel for the defence says that the 
latter claim must be based on loss of services, and, if a servant has been injured 
through some one else’s negligence, the claim can only be made by a person 
who had been deprived of the loss of the servant’s services. That is perfectly 
true. It was held by McCarpig, J., in Fisher v. Oldham Corpn. (2) that police 
officers were servants of the Crown, and it is, therefore, said that the Receiver 
hasmot lost any services, because the services were rendered, not to him, but 
to the Crown. That also is true, but here the claim is not based on loss of 
service. The Receiver is saying that, acting under statutory regulations, he 
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has been compelled to cause this fund of the Crown to be depleted by a sum 
of £336 17s. 6d., money which the defendant, by his negligence, has compelled 
him to pay. That being so, he is entitled (he says) to be indemnified by the 
defendant and he relies on the words of the Act that it is his duty to sue and 
to do all acts necessary or expedient to be done in the execution of his office. 
He contends that to maintain this fund and recover moneys which he has been 
forced to pay out under the regulations to no purpose are certainly acts which 
are expedient to be done in the execution of his office. It seems to me that this 
argument is sound. I think the matter comes within the principle enunciated 
by Lorp Wricut in Brook’s Wharf & Bull Wharf, Ltd. v. Goodman Bros. (3), 
which is, shortly, that where one man:is compelled to pay money which another 
is legally liable to pay, the person paying it can recover from the person on whom 
the real liability rests. In the present case there is no doubt that the real 
legal liability for the payment of this money rests o . the defendant because the 
Receiver was compelled to pay it as a result of the defendant’s negligence. 
As Lorp Wricxt, M.R., said ( [1936] 3 All E.R. 707) in Brook’s Wharf & Bull 
Wharf v. Goodman Bros. (3) : 


The obligation is imposed by the court simply under the circumstances of the case 
and on what the court decides is just and reasonable, having regard to the relationship 
of the parties. It is a debt or obligation constituted by the act of the law, apart from 
any consent or intention of the parties or any privity of contract. 


That seems to me to be the principle applicable, a principle which was indicated 
in 1825 in Hall v. Hollander (4), where a father was suing for an injury to his 
child, aged 24 years, and merely based his claim of loss of service. There could be 
no loss of service in such a case, and the plaintiff lost, but it was said by BAYLEY, 
J., at the end of his judgment (4 B. & C. 662) : 

In this case, too, it was proved that the father did not necessarily incur any expense ; 
if he had done so I am not prepared to say that he could not have recovered upon a 
declaration describing, as the cause of aetion, the obligation of the father to incur 
that expense. 


Ho.uroyp, J., said (zbid.) : 

Tt was not established by evidence at the trial that the father was necessarily put to 
any expense; the court are, therefore, not called upon to give any opinion upon his 
right to recover such expenses. 

That is precisely the cause of action which has been submitted here, namely, 
that the Receiver had necessarily incurred expense as a result of the defendant’s 
negligence. I think the claim of the Receiver is good. 

Judgment for the plaintiff with costs. 


Solicitors ; Ponsford & Devenish (for the plaintiff) ; A. J. Clements & Co. 
(for the defendant). 


[Reported by F. A. Amis, Esq., Barrister-at-Law.] 
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INLAND REVENUE COMMISSIONERS »v. BARCLAY AND 
OTHERS (GLASGOW BONDING CO., LTD.) 


INLAND REVENUE COMMISSIONERS v. BARCLAY 
(ALEXANDER McGAVIN & CO., (GLASGOW), LTD.) 


INLAND REVENUE COMMISSIONERS v. D. P. McDONALD 
& SONS, LTD. AND OTHERS (ex parte as to certain Respondents) 
(D. P. McDONALD & SONS, LTD.) 


INLAND REVENUE COMMISSIONERS v. RUSSELL AND 
ANOTHER (PETER DOUGLAS & CO., LTD.) 


INLAND REVENUE COMMISSIONERS v. LANNON, 
J.S. & J. BROWN, LTD. AND OTHERS v. INLAND REVENUE 
COMMISSIONERS (J. S. & J. BROWN, LTD.) 


HENRY SIMPSON & CO., LTD. AND OTHERS v. INLAND 
REVENUE COMMISSIONERS (HENRY SIMPSON & CO., LTD.) 


JAMES McVEY, LTD. AND OTHERS v. INLAND REVENUE 
COMMISSIONERS (JAMES McVEY, LTD.) 


INLAND REVENUE COMMISSIONERS v. GRAY AND OTHERS 
(ex parte as to the trustee of the property of KRITZ) (JAMES 
McVEY, LTD.) 

INLAND REVENUE COMMISSIONERS v. BARR AND OTHERS 
(ex parte as to the trustee of the property of KRITZ) (THOMAS 
BARR, LTD.) 


POMEROY AND OTHERS v. INLAND REVENUE COMMIS- 
SIONERS (THOMAS BARR, LTD.) 


HOLT v. INLAND REVENUE COMMISSIONERS 
(W. H. HOLT & SONS (CHORLTON-CUM-HARDY), LTD.) 


WILLIAM LONGMORE & CO., LTD. AND OTHERS v. INLAND 
REVENUE COMMISSIONERS. 


GARFIELD AND ANOTHER »v. INLAND REVENUE 
COMMISSIONERS. . 


KRITZ v. INLAND REVENUE COMMISSIONERS (WILLIAM 
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[House or Lorps (Lord Thankerton, Lord Porter, Lord Simonds, Lord 
Morton of Henryton, Lord MacDermott), November 11, 13, 14, 17, 18, 
19, 21, 24, 25, 27, 28, December 4, 5, 8, 9, 11, 12, 15, 16, 17, 18, 19, 1947, 
March 12, 1948.] 


Revenue—Excess profits tax—Disposal of company’s stock at under value—Scheme 
to avoid tax—Relevance of knowledge of shareholder—Financial benefit— Money 
recewed in respect of abortive transaction—Compensation for loss of agency or 


directorate—‘* Market value ”°—Apportionment—Discretion of commissioners 
—Finance Act, 1943 (c. 28), 8. 24. 
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In 1941 and 1942, owing to restrictions on the manufacture of whisky, 
my from existing stocks were not being replaced from the distilleries, 
and, in view of the 100 per cent. excess profits tax, the holders of those 
stocks—generally distillery companies or bonded warehouse companies— 
tended to restrict their business to limited sales to their customers, usually 
blenders, at a small profit, in order to keep within their standard profit, 
although far below the prices then obtainable in the brokers’ market. 
In those circumstances recourse was had by certain promoters to a scheme 
by which the benefit of these high prices could be obtained, or largely 
obtained, without attracting excess profits tax. The essential ingredients 
of the scheme were (a) to secure the control of the company which owned 
the stock by purchase of the shares either completely or in numbers suffi- 
cient to secure control, at a price attractive to the shareholders, (b) having 
thus secured, control, to replace the directors by nominees of the promoters 
of the scheme, (¢) the disposal of the whisky stocks at a stall profit to persons 
not carrying on a trade or business liable to excess profits tax, and (d) 
disposal thereafter by such persons of the stocks at the high prices obtain- 
able in the brokers’ market or elsewhere, and the consequent avoidance 
of excess profits tax. With some variation of detail such a scheme was 
inherent in the cases under review which related to matters which occurred 
prior to the passing of the Finance Act, 1943. 

Section 24 of that Act, which operated retrospectively, and aimed at 

_ stopping this loophole, provided as follows: ‘‘(1) Where any of the stock 
in trade of a company is disposed of otherwise than for at least its full 
market value and is so disposed of either to, or directly or indirectly for 
the benefit or by the procurement of, any persons who directly or indirectly 
hold, or are in a position to obtain, a controlling interest in the company, 
and any of that stock is disposed of by any persen at a profit but in cir- 
cumstancés in which, apart from this section, the full tax (as hereinafter 
defined) is not payable or, in the opinion of the (Commissioners of Inland 
Revenue], is unlikely to be recovered, the commissioners may direct—(a) 
that such sum as may be specified in the direction, being the sum which, in 
the opinion of the commissioners, is equal to the full tax, shall be chargeable 
by way of excess profits tax; and (b) that that sum shall be a joint and 
several liability of such persons as may be specified in the direction, being 
the company and the persons who, in the opinion of the commissioners, 
obtained (but for this section) financial benefits as a resulf of the 
transactions aforesaid and any other transactions which, in the 
opinion of the commissioners, were effected in connection with or in 
association with any of the said transactions: Provided that—(i) if the 
commissioners think fit, the direction may apportion the said sum 
among all or any of the persons who would otherwise be jointly and severally 
liable as aforesaid, and where a part of the said sum is apportioned to 
more than one of the said persons, that portion of the said sum shall be a 
joint and several liability of the particular persons to whom it is appor- 
tioned and not of any other persons; (ii) where any person has (apart 
from this section) obtained financial benefits as aforesaid but only by reason 
of the transfer by him of shares which he did not obtain under any such 
transaction as aforesaid and he has not, apart from that transfer, been 
concerned, in any such transaction as aforesaid, the direction shall apportion 
the said sum so that there is apportioned to him no greater part thereof 
than is equal to the amount by which he is, under sub-s. (4) of this section, 
deemed to have (apart from this section) financially benefited. 

“« (2) In this section, the expression ‘ the full tax ’ means the excess profits 
tax which, if the stock, instead of being disposed of otherwise than for at 
least its full market value, had, at the time when it was so disposed of, 
been sold by the company on its own behalf in the ordinary course of trade 
for its full market value, would have become payable by or in respect 
of that company for the chargeable accounting period during which the 
stock was so disposed of, no account being taken of any relief for deficiencies 
of profits. ; pars ee 

‘“*(3) As between the persons who, by virtue of a direction under this 
section, become jointly and severally liable for any sum, their respec- 
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tive liabilities shall, unless otherwise agreed between them, be proportionate 
to the extent to which they respectively benefited financially as a result 
of all the transactions in question, apart from their liability under this 
section. % i 

‘*(4) Where any such transaction as aforesaid consists of the transfer 
of any shares, the persons transferring the shares shall be deemed to 
have (apart from this section) financially benefited—(a) if they obtained 
the shares under any such transaction as aforesaid, to the extent by which 
the consideration which they obtained for the shares exceeds in value the 
consideration which they gave for the shares; (6) if they did not obtain 
the shares under any such transaction as aforesaid, to the extent by which 
the consideration which they obtained for the shares is greater than it 
might have been expected to be if the stock had been sold by the company 
immediately before the transfer in such circumstances that the full tax 
became payable by or in respect of the company. 

‘* (5) For the purposes of this section, a barrister, solicitor or accountant 
shall not be treated as having obtained financial benefits by reason only 
that he received in the ordinary course of his profession remuneration 
in respect of ordinary professional services rendered in connection with 
any such transaction as aforesaid at a rate not greater than that customary 
in the profession for services of such a character, a person who carries 
on a banking business shall not be treated as having obtained financial 
benefits by reason only that he received interest at not more than the 
normal rate on a loan made by him in connection with any such trans- 
action as aforesaid, and a person who carries on a business which includes 
dealing in stock of the kind to which a direction under sub-s. (1) of this 
section relates shall not be treated as having obtained financial benefits 
by reason only that he bought some or all of the stock in question at a price 
representing the full market value thereof and disposed thereof at a profit.” 

In apportioning the liability for the full tax on the various persons involved 
the Special Commissioners rejected a contention that original shareholders 
who had no knowledge of or reason to suspect the subsequent dealings 
with the company’s stocks could not lawfully be made the subjects of 
directions either under sub-s. (1) (b) or under proviso (ii) and sub-s. (4) (6), 
and, having neglected, or refused to hear evidence of the value of the shares 
in the company as a going concern for the purposes of apportionment 
under proviso (ii) of sub-s. (1), estimated the value of the shares without 
reference to such evidence and fixed the deemed financial benefit of the 
original shareholders under sub-s. (4) (b) at the maximum figure of the 
difference between the value so arrived at and the amount received by 
them from the promoters of the scheme. 

HELD: (i) (LORD MacDermorr dissenting) it was open to the commis- 
sioners to find as a fact that an original transferor of shares in a company, 
whether private or public, obtained a financial benefit within the meaning 
of s. 24 (1) (6) as a resuit of transactions consisting of such a sale and 
re-sale of stocks as are mentioned in the sub-section and any other trans- 
actions which in their opinion were effected in connection with or in associa- 
tion with any of the stock transactions, although such transferor at no time 
had knowledge that any such transactions were in progress or contemplated. 

Decision of the Court of Session on this point, (1946 S.C. 134), reversed, 
and the decision of the Court of Appeal, ( [1947] 1 All E.R. 148), affirmed. 

(ii) the absence of such knowledge might be of some evidential value 
to the commissioners in determining whether in fact there was such con- 
negtion or association, and, on the other hand, the existence of such know- 
ledge might have evidential value in the contrary direction. It, therefore, 
remained, open to maintain, as a question of law, that there was not legal 
evidence to justify the commissioners’ conclusion in fact that there was 
such a connection or association. 

(iii) the word “and ” in the phrase “the transactions aforesaid and 
any other transactions ” in sub-s. (1) (6) should be read conjunctively. 

, _ (iv) liability under the section did not depend on whether the sale of 
shares preceded the sale of stock. It was enough if the stock was disposed 
of “to, or directly or indirectly for the benefit or by the procurement of, 
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any persons who directly or indirectly hold, or are in a position to obtain 
@ controlling interest in the company.” 

(v) the principles applicable to the question whether the sums with 
which those to whom several liability was apportioned under sub-s. (1), 
proviso (i), should be deducted from the total to be apportioned before 
the residue was imposed as a joint and several liability on the other persons 
liable were the same as those governing the case of persons severally liable 
under proviso (ii). 

(vi) money, €.g., commission, received in respect of a transaction which 
was abortive as regards the stock transactions or the transaction for the 
purchase of the shares was not “a transaction effected in connection with 
or in association with any of the said transactions’ within the meaning 
of sub-s. (1) (6), and, in any event, the onus was not on the recipient of 
such money to show that he had not received the sum paid to him on his 
own. behalf, but for the commissioners, on relevant evidence, to find that 
he had so received it. 

(vii) reasonable compensation for loss, by a selling agent, of a valuable 
agency, or, by a director, of an existing tenure of office, by termination 
before its natural expiry by reason of the associated transaction was not 
a financial benefit resulting from that transaction within the meaning 
of sub-s. (1) (b). 

(viii) commission paid to a financial agent concerned in an associated 
transaction for introducing the promoters of a scheme to financiers who 
provided the necessary finance was a “financial benefit”? within sub-s. 
(1) (b), and the recipient of such money could not escape liability on the 
plea that he, although a necessary participant in the scheme, had done 
no more than receive payment for services rendered. 

(ix) a temporary accommodation or loan might constitute a “ financial 
benefit ’’ within sub-s. 1 (6). 

(x) sub-s. (5) equally applied to the persons referred to whether they 
knew or did not know of the nature of the transaction; the sub-section 
was not inserted 0b majorem cautelam but as a reasonable and necessary 
exception to the wide scope of sub-s. (1) (6). 

Decision of the Court of Session, (1946 S.C. 134), on this point reversed, 
and the decision of the Court of Appeal ( [1947 1 All E.R. 148), affirmed. 

(xi) the ‘‘ market’ referred to in the phrase “sold by the company 
on its own behalf in the ordinary course of trade for its market value ”’ 
in sub-s. (2) was the open market and the inquiry was not limited by those 
words to the ordinary course of the trade of a particular company, or, 
alternatively, of companies carrying on the same type of trade. 

Decision of the Court of Session (1946 S.C. 134), and the Court of Appeal 
( [1947) 1 All E.R. 148), affirmed on this point. 

(xii) the expression ‘‘the stock” in sub-s. (2) meant the stock of the 
company which was disposed of otherwise than for at least its full market 
value as described in sub-s. (1); the extent of any subsequent stock 
transaction should, therefore, be disregarded. 

(xiii) sub-s. (4) was not merely a quantitative provision ; on the natural 
meaning of its language it was clearly designed to provide that some- 
thing should be deemed to be a financial benefit within the meaning of the 
section which would not otherwise fall within the financial benefits referred 
to in sub-s. (1) (b), which involve a question of fact and not of statutory 
fiction ; and as the deemed, financial benefit under sub-s. 4 (b), was a 
specified part of the consideration received for the shares it must be obtained 
as a result of “such transactions as aforesaid,” the effect of sub-s. (4) 
being to define the financial benefits referred to in sub-s. (1) as including 
these deemed benefits. Cofisequently, where, on proper evidence, a trans- 
action for sale of shares by original shareholders was found as a fact to 
have been effected in connection with or in association with any of the 
stock transactions the original sharcholdcrs obtained the deemed, benefit 
of sub-s. (4) (b) as a result of the stock transaction and the connected or 
associated transaction under consideration and were, therefore, under 
the joint and several liability imposed, by sub-s. (1), subject to the operation 
of the two provisos. 
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(xiv) the courts were not entitled to interfere with the exercise of the 
discretionary power conferred by s. 24 on the commissioners unless either 
(a) the exercise of the discretion had not complied, with the conditions 
provided by the statute for the exercise of the discretionary power, or 
(b) the power had not been exercised judicially ; the scheme of sub-s. (1), 
including both provisos, formed the statutory basis of the power of 
apportionment derived, from the intention of the legislature, express or 
implicit in its enactment; in the exercise of the discretion conferred by 
the provisos the question of apportionment and of the amounts to be 
apportioned should be approached with a view to securing, in so far as 
practicable, a just and, equitable distribution of the full tax ; and, therefore, 
where the Special Commissioners had applied the maximum amount under 
sub-s. (4) (b) without regard to the financial benefit in fact received 
by the original shareholders, they had not only exercised their power 
unjudicially, but had not conformed to the statutory basis of the exercise 
of the power of apportionment ; consequently, the direction, so far as it 
exercised the power of apportionment, would require to be reconsidered 
as a whole by the Special Commissioners to determine what, if any, was a 
fair and just proportion of the total sum to apportion to the original share- 
holders, keeping in view the statutory basis of the exercise of their dis- 
cretionary power, and taking into consideration any evidence relevant 
to the value of the financial benefit, if any, in fact obtained by the original 
shareholders. 

Decision of the Court of Appeal ( [1947] 1 All E.R. 148), reversed on this 
pownt. 

: Per Lorp Morton or HeENnRyTON: The only “conditions provided 
by the statute for the exercise of the discretionary power”’ were (i) that 
the commissioners must make an apportionment in the case of a person 
who came within proviso (ii) to sub-s. (1), and, (ii) that the sum appor- 
tioned to such a person must not exceed the maximum laid down by that 

roviso. 

i (xv) awareness or otherwise of a scheme for disposal of stocks at a price 
less than the full market value or for evasion of excess profits tax was a 
relevant matter for consideration by the commissioners in the exercise 
of their power of apportionment under the provisos to sub-s. (1). 

A company, whose normal financial year ended on July 31, ceased to 
trade after Nov. 1, 1941, and the computation of the full tax under sub-s. (2) 
was made by the commissioners on the footing of a chargeable accounting 
period extending from July 31, 1941, to Nov. 1, 1941 :— 

HELD: the company having ceased to carry on business after Nov. Ii 
1941, their trading account could not be carried beyond that date, and 
the appropriate accounting period fell to be determined by the commissioners 
under s. 20 (2) (c) of the Finance Act, 1937. 

Per cur: It is not open to a party on appeal to raise a point of law which 
was not taken or argued before the commissioners and cannot be brought 
within any of the questions of law on which the opinion of the court is 
asked, in the Stated Case. 

ire i: THE FINANCE Act, 1943, s. 24, see HALSBURY’S STATUTES, Vol. 36, 
p. ? 
Cases referred to : 


(1) Inland Revenue Comrs. v. Dean Property Co., 1939 S.C. 545; 22 Tax Cas. 706 ; 
Digest Supp. 


(2) Donald Campbell & Co. v. Pollak, [1927] A.C. 732; 96 L.J.K.B. 1132';> 137 
L.T. 656; 43 Digest 335, 1570. 

(3) Fendoch Investment Trust Co. v. Inland Revenue Comrs., Alporteno Investment 
Trust Co. v. Inland Revenue Comrs., [1945] 2 AI E.R. 140; sub nom., Alporteno 
Investment Trust Co. v. Inland Revenue Comrs., Fendoch Investment Trust Co. 
v. Inland Revenue Comrs., 114 L.J.K.B. 291 ; 173 L.T. 35; 2nd Digest Supp. 


APPEALS from orders of the Court of Session in the Bladnoch Distillery Co., 
Ltd., case dated Jan. 11, 1946, and reported at 1946 S.C. 134, and other Cases 
(unreported), and an order of the Court of Appeal in the W. H. Holt & Sons 
(Chorlton-cum-Hardy) case, dated Dec. 19, 1946, and reported [1947] 1 All E.R. 
148. “The cases arose out of claims by the Crown for excess profits tax under 


_ 
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s. 24 of the Finance Act, 1943, in respect of transactions in stocks of whisky 
under a scheme designed and operated for the avoidance of chargeability to 
tax. The essential ingredients of the scheme are summarised in the headnote 
and in the opinion of Lorp THANKERTON in the Bladnoch Distillery Co., Ltd., 
ease. The facts in each particular case appear in the opinion of Lorp THANKER 
TON in that case. The questions of law for the opinion of the court are set 
out, where necessary, at the commencement of each appeal. 


The House took time for consideration. 
Mar. 12. The following opinions were read. 


BLADNOCH DISTILLERY CoO., LTD. 

The questions of law in the Case Stated by the Special Commissioners were : 
*“(1) Whether, in estimating the full market value of the whisky stock of the 
company, we were entitled to take into consideration the prices prevailing on 
Nov. 25, 1941, in the brokers’ market ? (2) Whether, on the facts and evidence, 
we were entitled to apportion part of the full tax to the original shareholders 
who sold their shares to Mr. Hogg? (3) Whether there was evidence before 
us on which we were entitled to fix the value of the shares for the purpose of 
s. 24 (4) (b) of the Finance Act, 1943, at £3? (4) Whether the direction was 
incompetent in view of the previous proceedings under s. 35 of the Finance 
Act, 1941? (5) Whether the direction is right in form, in respect that it appor- 
tions the liability for the full tax on the original vendors of the shares in the 
first place, and only the balance on the persons mentioned [other than the original 
shareholders] ? (6) Whether the persons mentioned [other than the original 
shareholders] should be primarily liable in payment of the full tax? (7) 
Whether the persons who knowingly carried through the transactions whereby 
the full tax was not payable, apart from the provisions of s. 24, should be made 
primarily liable ? (8) Whether the liability of all parties to the direction should 
be in proportion to the financial benefit obtained by them or deemed to be 
obtained by them? (9) Whether we were entitled to impose the maximum 
liability on the original vendors of the shares ? (10) Whether there was evidence 
before us to justify our retaining in the direction the various persons who appeal 
against our decision ?”’ 


The Solicitor-General (Sir Frank Soskice, K.C.), the Solicitor-General for 
Scotland (Douglas Johnston, K.C.), J. F. Gordon Thomson, K.C. (of the Scottish 
Bar), and R. P. Hills for the Crown. 

L. Hill Watson, K.C. (of the Scottish Bar), and D. Watson for the respondents. 


LORD THANKERTON: My Lords, this appeal is the first of a series of 
appeals, all of which, with one exception, have come from the Court of Session. 
The excepted appeal has come from the Court of Appeal. They all arise out of 
claims by the Crown for excess profits tax in respect of transactions in stocks of 
whisky by virtue of s. 24 of the Finance Act, 1943, which operates retrospectively. 
One of these appeals has already been dismissed—Inland Revenue Comrs. v. 
H. C. Gray, in relation to Henry Simpson & Co., Ltd. The excess profits tax 
directed to be chargeable in these appeals amounts to over 44 million pounds. 

The circumstances under which the provisions of this section came to be 
enacted—at least so far as whisky transactions were concerned—may be briefly 
stated. After the outbreak of war, an excess profits tax of 60 per cent. on the 
trades or businesses to which the section applied was imposed by s. 12 (1) of 
the Finance (No. 2) Act, 1939. The rate of excess profits tax was increased 
to 100 per cent. by s. 26 (1) of the Finance Act, 1940. In 1941 and 1942, owing 
to the restrictions on manufacture by the distillery companies, sales from the 
existing stocks were not being replaced from the distilleries, and, in view of 
the excess profits tax, the holders of these stocks—generally distillery companies 
or bonded, warehouse companies—tended to restrict their business to limited 
sales to their customers, usually blenders, at a small profit, in order to keep 
within their standard profit, although very far below the prices then obtainable 
in the brokers’ market. Under these circumstances recourse was made by 
certain people to a scheme, by which the benefit of these high prices could be 
obtained, or largely obtained, without attracting excess profits tax. The 
essential ingredients of the scheme were (4) to secure the control of the company 
which owned the stock, by purchase of the shares, either completely or in numbers 
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sufficient to secure control, at a price attractive to the shareholders, (b) having 
thus secured control, to replace the directors by nominees of the promoters 
of the scheme, (c) the disposal of the whisky stocks of the company at a small 
profit to persons not carrying on a trade or business liable to excess profits 
tax, and (d) disposal thereafter by such persons of the stocks at the high prices 
obtainable in the brokers’ market or elsewhere, and the consequent avoidance 
of chargeability to excess profits tax. With some variation of detail such a 
scheme will be found to be inherent in the subject-matter of these appeals, 
all of which relate to matters which occurred prior to July 22, 1943, when the 
Finance Act, 1943, became law. 
Section 24 of the Act of 1943 provides as follows :— 


24.—(1) Where any of the stock in trade of a company is disposed of otherwise 
than for at least its full market value and is so disposed of either to, or directly or 
indirectly for the benefit or by the procurement of, any persons who directly or 
indirectly hold, or are in a position to obtain, a controlling interest in the company, 
and any of that stock is disposed of by any person at a profit but in circumstances 
in which, apart from this section, the full tax (as hereinafter defined) is not payable 
or, in the opinion of the commissioners, is unlikely to be recovered, the commissioners 
may direct—(a) that such sum, as may be specified in the direction, being the sum 
which, in the opinion of the commissioners, is equal to the full tax, shall be chargeable 
by way of excess profits tax; and (b) that that sum shall be a joint and several 
liability of such persons as may be specified in the direction, being the company and 
the persons who, in the opinion of the commissioners, obtained (but for this section) 
financial benefits as a result of the transactions aforesaid and any other transactions 
which, in the opinion of the commissioners, were effected in connection with or in 
association with any of the said transactions : Provided that—(i) if the commissioners 
think fit, the direction may apportion the said sum among all or any of the said 
persons who would otherwise be jointly or severally liable as aforesaid, and where 
a part of the said sum is apportioned to more than one of the said persons, that portion 
of the said sum shall be a joint and several liability of the particular persons to whom 
it is apportioned and not of any other persons ; and (ii) where any person has (apart 
from this section) obtained financial benefits as aforesaid but only by reason of the 
transfer by him of shares which he did not obtain under any such transaction as 
aforesaid and he has not, apart from that transfer, been concerned in any such 
transaction as aforesaid, the direction shall apportion the said sum so that there is 
apportioned to him no greater part thereof than is equal to the amount by which he is, 
under sub-s. (4) of this section, deemed to have (apart from this section) financially 
benefited. — 

(2) In this section, the expression “‘ the full tax ” means the excess profits tax which, 
if the stock, instead of being disposed at otherwise than for at least its full market 
value, had, at the time when it was so disposed of, been sold by the company on its 
own behalf in the ordinary course of trade for its full market value, would have become 
payable by or in respect of that company for the chargeable accounting period during 
which the stock was so disposed of, no account being taken of any relief for deficiencies 
of profits. 

(3) As between the persons who, by virtue of a direction under this section, become 
jointly and severally liable for any sum, their respective liabilities shall, unless other- 
wise agreed between them, be proportionate to the extent to which they respectively 
benefited financially as a result of all the transactions in question, apart from their 
liability under this section. 

(4) Where any such transaction as aforesaid consists of the transfer of any shares, 
the persons transferring the shares shall be deemed to have (apart from this section) 
financially benefited—(a) if they obtained the shares under any such transaction as 
aforesaid, to the extent by which the consideration which they obtained for the shares 
exceeds in value the consideration which they gave for the shares; (b) if they did 
not obtain the shares under any such transaction as aforesaid, to the extent by which 
the consideration which they obtained for the shares is greater than it might have 
been expected to be if the stock had been sold by the company immediately before the 
transfer in such circumstances that the full tax became payable by or in respect of 
the company. ; 

(5) For the purposes of this section, a barrister, solicitor or accountant shall not 
be treated as having obtained financial benefits by reason only that he received in 
the ordinary course of his profession remuneration in respect of ordinary professional 
services rendered in connection with any such transaction as aforesaid at a rate not 
greater than that customary in the profession for services of such a character, a person 
who carries on a banking business shall net be treated as having obtained financial 
benefits by reason only that he received interest at not more than the normal rate 
on a loan made by him in connection with any such transaction as aforesaid, and a 
person who carries on a business which includes dealing in stock of the kind to which 
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a direction under sub-s. (1) of this section relates shall not be treated as having obtained 
financial benefits by reason only that he bought some or all of the stock id question 
at a price representing the full market value thereof and disposed thereof at a profit. 


It is unnecessary to quote the remaining four sub-sections in full. They are 
mainly procedural, a right of appeal to the Special Commissioners by any 
person aggrieved by a direction being provided by sub-s. (7) and a provision 
being made in sub-s. (8) that the enactments relating to excess profits tax 
should be deemed always to have had effect as amended and extended by the 
foregoing provisions of the section. 

It may be observed generally that sub-s. (1) begins by prescribing the cir- 
cumstances, the existence of which is a condition precedent to the power of 
making a direction conferred on the Commissioners. The sub-section then lays 
down the nature of the direction in sub-heads (a) and (6), the former sub-head 
providing that the direction shall specify as chargeable by way of excess profits 
tax the sum which, in the opinion of the commissioners, is equal to the full 
tax, the meaning of “the full tax” being later defined by sub-s. (2). Sub- 
head (6) of sub-s. (1) provides that such sum shall be a joint and several liability 
of such persons as may be specified in the direction, being the company and 
the persons who come within the terms of sub-head (b), subject to two important 
provisos under which a discretionary power of apportionment of the total 
sum is conferred on the commissioners, this discretion, however, being made 
mandatory to some extent, in the case of the persons affected by the second 
proviso, inter alia by the provision of a maximum limit (to be calculated under 
sub-s. (4) (6) ), to the liability of these persons. 

The most important contentions in these appeals have related to the proper 
construction of sub-s. (1) (b) and of the correct statutory basis of the discre- 
tionary power of apportionment under the two provisos, and, in particular, 
the second proviso. Questions have also arisen as to the proper construction 
of sub-s. (2) relating to the full tax, and of sub-s. (4). There are also questions 
as to whether there was evidence which could justify certain of the findings 
in fact of the Special Commissioners. 

These appeals arise on Cases Stated by the Special Commissioners under 
s. 149 of the Income Tax Act, 1918. The Special Commissioners were the 
same persons in all the cases, and they had made a direction under s. 24 of the Act 
of 1943 in the case of each company the disposal of whose stock in trade was 
in question under s. 24 (1). There were eleven of such companies in Scotland, 
and one in England, and accordingly there were eleven Cases stated for the 
opinion of the Court of Session and one Case for the opinion of the King’s Bench 
Division. With these general observations, I can turn to the present appeal, 
in reference to the Bladnoch Distillery Co., Ltd., which may be referred to as 
“the company.” At this stage, I will give a brief summary of the facts from 
the Stated Case. 

The company was incorporated in 1937, and carried on the business of dis 
tillers of whisky. The issued share capital was £7,500 in £1 shares, which 
were held as to 6,000 shares by Messrs. Ross and Coulter, a partnership of 
whisky brokers, as to 500 shares each by three Messrs. Ross, who were the sole 
partners of the firm and were the sole directors of the company until Nov. 25, 
1941. They are referred to in the Case Stated as ‘‘ the original shareholders.” 
Two of the Messrs. Ross are dead, and their trustees along with Messrs. Ross 
and, Coulter and Mr. Herbert M. Ross are the respondents in this appeal other 
than David Lannon to whose case I will refer later. After certain negotiations 
with Mr. William Hogg, who had approached, them, the original shareholders 
agreed, by offer and acceptance dated Nov. 25, 1941, to sell their shares to Mr. 
Hogg for £28 a share, or £210,000, Mr. Hogg also undertaking to discharge 
loans made by Messrs. Ross and, Coulter to the company amounting to £12,850. 
Mr. Hogg, who had in view the re-sale of the shares at a profit, had already 
agreed, to re-sell them to Sir Hector MacNeal, for £29 12s. 3d. per share, or 
£222,100, and the discharge of the £12,850 loans, by offer dated Nov. 21, 1941, 
and, acceptance dated Nov. 24, 1941. Further, at or about that time, Sir Hector 
MacNeal, as the result of an approach by Mr. George Barclay, purporting to 
act for Mr. James Donald Stewart, agreed to sell the shares to Mr. Stewart, 
for £270,000 and the discharge of the loans, as shown by memorandum of agree- 
ment dated Nov. 25, 1941, it being alleged that an oral agreement to that end 
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had been entered into early in November. At this time the company possessed, 
89,874.5 gallons of whisky of its own make at a cost price varying from 38. 1d. 
to 4s. per gallon, the aggregate being £16,007 7s. Od. At the time when the 
original shareholders were considering the sale of their shares, the market 
value of these whisky stocks had risen to an average of about £4 per gallon. 
Sometime about the first or second week of November, 1941, Mr. Hogg intro- 
duced the said George Barclay to Mr. James Barclay, the managing director 
of the Highland Bonding Co., Ltd., whisky brokers, Glasgow; Mr. George 
Barclay told Mr. James Barclay that he was acting for clients on behalf of the 
Bladnoch Distillery Co., and that if a certain deal materialised there might 
be whisky for sale, and, asked Mr. James Barclay whether he would, be prepared 
to dispose of the whisky on behalf of his clients. After Mr. James Barclay 
had discussed the matter with Mr. Duncan McLeod, a director of Duncan 
McLeod & Co., Ltd., whisky brokers, it was arranged about the middle of 
November that the Highland Bonding Co. and Duncan McLeod & Co. should 
on joint account purchase the whisky stocks of the Bladnoch Co. amounting 
to about 89,000 gallons for £327,000, that settlement should take place on or 
about Nov. 25, 1941, and that £250,000 on account of the purchase price should 
be paid against transfer of the delivery orders for all the whisky stocks, the 
balance of the purchase price to be paid within six weeks. It was part of the 
arrangement that the first instalment of £250,000 should be paid, to Sir Hector 
MacNeal. On Nov. 25, 1941, a most important meeting took place in the 
office of the Clydesdale Bank, Sauchiehall Street, Glasgow—the bankers of 
the original shareholders—for the purpose of completing the various sales of 
the company’s shares already referred to. There were present at that meeting 
(1) representatives of the original shareholders, who had with them signed 
transfers of all the shares in favour of Mr. Hogg, together with the share certi- 
ficates, and the company’s minute book, and a signed minute by the Rosses 
as directors, appointing Mr. George Barclay and Mr. Scott Moncrieff Jacobsen, 
nominees of Mr. Stewart, to be directors in their stead ; (2) Messrs. Marshall & 
Maclachlan, Mr. Hogg’s solicitors ; (3) Sir Hector MacNeal’s solicitor ; (4) the 
said George Barclay and S. M. Jacobsen ; and (5) a representative of the Com- 
mercial Bank on behalf of the Highland Bonding Co. and Duncan McLeod 
& Co. The first stage of the meeting provided the £250,000 to be paid to Sir 
Hector MacNeal to finance the dealings as to the purchase of the shares. There 
were handed over to the representative of the Commercial Bank delivery orders 
signed by Mr. George Barclay and Mr. Jacobsen as directors of the company 
in favour of the Commercial Bank for the whole of the company’s whisky stocks, 
in implement of the arrangement for the sale of these stocks already referred to. 
In exchange for these delivery orders the Commercial Bank handed over bankers 
drafts and cash for sums totalling £250,000; they included a bank draft in 
favour of Messrs. Marshall & Maclachlan for £234,950. It should be mentioned 
- that, prior to the meeting, Messrs. Marshall & Maclachlan, on behalf of Mr. 
Hogg, had arranged with their bankers to certify a cheque drawn by them 
for £210,000, to be used for payment of the shares to be acquired from the 
original shareholders. The next stage of the meeting, the necessary finance 
having been thus supplied, consisted of the implement of the various agrée- 
ments for purchase of the shares. Messrs. Marshall & Maclachlan, being assured 
that the cash was there to meet the price of the shares, handed the certified 
cheque for £210,000 to the representatives of the original shareholders, in 
exchange for the transfers in favour of Mr. Hogg and the share certificates. 
These transfers and the share certificates, together with a transfer by Mr. Hogg 
in favour of Sir Hector MacNeal, were handed over in exchange for the said 
bank draft for £234,950. There was also handed over to Mr. George Barclay 
a transfer of all the shares by Sir Hector MacNeal in favour of Mr. Stewart, 
together with the previously mentioned transfers and share certificates. The 
£234,950 above-mentioned was made up of £222,100, the price of the shares 
by Mr. Hogg to Sir Hector MacNeal, and £12,850, the amount of the loan due 
by the company to Messrs. Ross & Coulter. This latter sum was also paid to 
Messrs. Ross & Coulter on the day of settlement. After the meeting at the 
offi¢e of the Clydesdale Bank, Mr. George Barclay and Mr. Jacobsen, the new 
directors of the company, held a meeting of directors at the Central Station 
Hotel, Glasgow, at which it was agreed that the company should accept an 
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offer made by Mr. Stewart to Mr. George Barclay for purchase of the whole 
of the company’s whisky stocks, including wood, for £21,940, which was to 
provide the company with a profit of approximately £2,000 over book prices. 
It is stated in the Case that £21,940 was less than the full market value of the 
said stocks of whisky, and that is not in dispute. 

The Special Commissioners fixed the full market value referred to in sub-s. 
(2) of s. 24 as £327,000, and computed the full tax for the chargeable accounting 
period ending July 31, 1942, at £287,110. They further, upon the evidence 
before them in relation to the sub-s. (4) (b) value of the shares, fixed that value 
at £3 per share, to be contrasted with the £28 per share received from Mr. Hogg, 
amounting to £210,000, the corresponding total at £3 per share being £22,500. 
They fixed the deemed financial benefit of the original shareholders under 
sub-s. (4) (6) at £187,500, being the difference between these totals. The final 
decision of the Special Commissioners was that liability for the full tax of £287,110 
fixed by them should be apportioned among three groups, viz., (1) to the original 
shareholders in proportion to their respective shareholdings, the said sum of 
£187,500 ; (2) under proviso (i), to six persons separate sums amounting to a 
total of £19,900 ; (3) the balance of the full tax as a joint and several liability 
of the company and 16 other persons, including David Lannon, £79,710. At. 
this stage it only remains to mention that the Crown accepted as a finding 
for the purposes of this appeal the statement by the Lorp PrEsipEntT (Nor- 
MAND) in reference to the Bladnoch original shareholders, viz (1946 S.C. 169) : 

It was found in proceedings under s. 35 of the Finance Act of 1941 that the sale 
of shares by these shareholders, who were the original shareholders in the sense in 
which I have used the expression, was a bona fide sale unconnected with any 
consideration of evading excess profits tax, and that they knew nothing of the persons 


involved in the subsequent transactions. It was agreed by counsel that this finding 
was evidence in the case before us. 


If I may say so, this was a proper concession, for the matter is directly referred 
to in the first two contentions on behalf of the original shareholders in the present 
Stated Case, and the Special Commissioners were the same persons in both 
proceedings and had made the finding in the previous proceedings. 

The leading contention for the original shareholders, which succeeded in the 
Court of Session, while a similar contention failed in the Court of Appeal, was 
that, having sold their shares in ignorance of any scheme for evasion or avoid- 
ance of excess profits tax, these shareholders were not liable in payment of 
excess profits tax under s. 24 of the Finance Act, 1943. This contention may be 
said to depend on the proper construction of the words “‘ effected in connection 
with or in association with any of the said transactions ’’ occurring in sub-s. 
(1) (6) of s. 24. As this question was separable from the other questions in the 
appeals, and a decision in favour of the original shareholders would dispense 
with any further hearing in a number of the appeals, your Lordships found 
it more convenient to confine the hearing of the appeals, in the first place, 
to the hearing of those appeals, in which this contention was raised. Arguments 
on this contention were fully heard in this appeal, in the presence of counsel 
appearing in the other appeals, in which this question was in issue, and these 
other appeals were then heard in turn, the facts of the particular case and, any 
further argument thought necessary being given by counsel. At the close 
of these hearings, your Lordships intimated to the parties an opinion against 
the contention of the original shareholders, and, after an adjournment, the 
hearing of all the appeals proceeded in ordinary course. 

I cannot think that there can be much doubt as to the proper canons of 
construction of this taxing section. It is not a penal provision ; counsel are 
apt to use the adjective ‘‘ penal’’ in describing the harsh consequences of a 
taxing provision, but, if the meaning of the provision is reasonably clear, the 
courts have no jurisdiction to mitigate such harshness. On the other hand, 
if the provision is reasonably capable of two alternative meanings, the courts 

will prefer the meaning more favourable to the subject. If the provision is 
so wanting in clarity that no meaning is reasonably clear, the courts will be 
unable to regard it as of any effect. 

Turning now to sub-s. (1) (6) of s. 24, let me first analyse it. It deals with the 
imposition of the whole of a sum, already fixed under sub-head (a), as a joint 
and several liability of persons specified in the direction. It then proceeds 
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to define these persons as follows : 

. . . being the company and the persons who, in the opinion of the commissioners, 
obtained (but for this section) financial benefits as a result of the transactions afore- 
said and any other transactions which, in the opinion of the commissioners, were 
effected in connection with or in association with any of the said transactions. 


It seems clear that the company, which has made the first disposal of its whisky 
stock, and is the prime mover—under the predicated control—in what may be 
conveniently called the stock transactions, is not subject to any of the qualifying 
conditions which attach to the other persons specified in the direction, and, 
this may have a bearing on the construction of the provisos and, the later pro- 
visions. As regards the other persons, the qualifications are (a) that they have 
obtained financial benefits (b) as a result of (c) the stovk transactions and any 
other transactions which were effected in connection with or in association 
with the stock transactions. 

Confining myself to the case of original shareholders, who are ignorant of 
—and, no parties to—the disposal of the whisky stocks, and fall within the terms 
of the second proviso, is the transaction for sale and transfer of their shares 
one of the other transactions referred to in sub-s. (1) (6)? The opposing con- 
structions of the word ‘“‘ effected’? are in substance as follows. The Crown 
maintains that it merely means ‘‘ brought about,” while the respondents main- 
tain that it means ‘‘ effected by such persons,” 7.e., by the transferor. The 
Lorp Prestpent (NorRMAND) had some doubt whether “ effected” had 
an active or passive meaning if taken by itself, but on consideration of the 
second proviso, he came to the conclusion that the word “ effected ”’ in sub-s. 
(1) (b) involved that the transferring shareholders who are liable are those 
“‘ who had an active financial interest in the stock transactions either through 
their transfers alone or through their transfers and in other ways as well.” 
He based this opinion on the use of the phrase ‘‘ concerned, in any such trans- 
action as aforesaid ’’ in the second proviso, which he regarded, as signifying an 
active interest, and inthis context an active financial interest, which would exclude 
from liability original shareholders who had no knowledge of any such arrange- 
ment for disposal of the whisky stocks. Following this view, the LORD PRESIDENT 
held that sub-s. (4) (b) applied to a transaction, being a share transfer by an 
original transferor who was aware of the intended stock transactions and, so 
was enabled to obtain an effective financial interest in them in the form of an 
advantageous price for his shares, and would be deemed, under sub-s. (4) (6) 
to have obtained financial benefits as a result of the transfer and the scheme. 
He regarded sub-s. (5) as being inserted merely 0b majorem cautelam. The 
other learned Lords agreed in substance. 

In Holt’s case the Court of Appeal subsequently differed from this opinion. 
Lorp GREENE, M.R., said ( [1947] 1 All E.R. 158) : 

The crucial words are those towards the end of para. (b) of sub-s. (1) viz. 
*‘ transactions which, in the opinion of the commissioners, were effected in connection 
with or in association with any of the said transactions.” Speaking for myself and 
reading these words in what appears to me to be their natural meaning, I can find 
no reason for interpreting them as requiring any such subjective or financial links 
as were suggested to be necessary by Sir Cyrtl Radcliffe. They appear to me to mean 
exactly what they say and no more, namely, that a transaction may be treated as 
what I have called an associated transaction if the commissioners find (on proper 
evidence, of coyrse) that it was “effected in connection with or in association with ” 
any of the main transactions, and this refers to a connection or association in fact 
and not to some subjective link existing in the minds of the transferors or transferees 
or both or to some financial link between the profit obtained by the promoters and 
the payment of the purchase price of the shares. In the present case there can be no 
doubt to my mind that the sale by the taxpayer of his shares to Mr. Stewart was 
connected or associated in fact with the purchase by Mr. Stewart of the company’s 
whisky. The sale of the shares was an essential preliminary to the aotuieteen oe 
control of the company by Mr. Stewart, just as the acquisition of control was an 
essential preliminary to the purchase of the whisky by Mr. Stewart at an undervalue 
and its subsequent disposal at a profit. How can this relationship of one transaction 
ee Mechs described than by the words “‘ connected ’’ and “ associated ” ? 
Thé. learned Master OF THE ROLts had, already pointed out that nowhere in 
the section are there to be found any express words to the effect that a trans- 
feror of shares or any other person is only to be charged with tax if he knew 
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of the existence of a scheme, and that, if such knowledge was to be necessary, 
nothing would have been easier than to say so in the statute itself. 

My Lords, I agree with the construction placed by the learned Master oF 
THE ROLtIs on the crucial words towards the end of para. (6b) of sub-s. (1), and 
I further agree with his construction of proviso (ii) in sub-s. (1) and of sub-ss. 
(4) and (5), and his criticisms of the views of the Lorp PRESIDENT. But it is 
right for me to express my views.- In the first place, the opening paragraph 
of sub-s. (1) appears to me to give an illustration of a connected or associated 
transaction. The main transactions are those by which the whisky is disposed 
of, and those concerned are persons ‘‘ who directly or indirectly hold, or are 
in a position to obtain, a controlling interest in the company.” That would 
appear to me to indicate the connection or association between control, or 
ability to obtain control, and the stock disposal transactions, and the state 
of mind of the shareholder who surrenders such control is quite irrelevant. 
There has been discussion of the use of ‘‘ and”’ in the phrase in para. (b) ‘‘ the 
transactions aforesaid and any other transactions.’’ For my part, I can see no 
reason for not reading the word conjunctively, the transactions of both sorts 
being treated as forming one bundle, so that, although the direct source of the 
financial benefit may be a unit in the bundle, it is to be regarded, so far as 
para. (6) is concerned, as resulting from the bundle. 

Contrary to the view of the Lorp PresipEnt, I am of opinion that proviso 

(ii) supports the construction of para. (b) adopted by the MasTER oF THE ROLLs. 
It seems to be at least directly contemplating a transferor of shares who knows 
nothing about the scheme and has no part in its arrangements for realising 
untaxed, profits on the sales of whisky stocks, but yet falls within the wide net 
of para. (b), as stated in the opening words of proviso (ii). How better could 
the position of such a transferor be expressed than by the words “he has not, 
apart from that transfer, been concerned in any such transaction as aforesaid ”’ ? 
I am unable to restrict the meaning of “‘ concerned ’”’ as was done by the Lorp 
PRESIDENT. It may be noted that “ any such transaction ’’ must refer to what 
I called the bundle of transactions. 
_ I am of opinion that sub-s. (4) is not merely a quantifying provision. On 
the natural meaning of its language it is clearly designed to provide that some- 
thing shall be deemed to be a financial benefit within the meaning of the section 
which would not otherwise fall within the financial benefits referred to in 
sub-s. (1) (6), which involve a question of fact and not of statutory fiction. It 
was suggested in argument that its operation was to be confined to sub-s. (3), 
which immediately precedes it ; but that cannot be, as it is expressly referred 
to in proviso (ii) of sub-s. (1). As the amount of the deemed, financial benefit 
under sub-s. (4) (b) is a specified part of the consideration received for the 
shares, it appears necessarily to follow that the deemed financial benefit is ob- 
tained as the result of ‘“‘ such transaction as aforesaid.’’ The effect of sub-s. 
(4) is to define the financial benefits referred to in sub-s. (1) as including these 
deemed benefits. 

Finally, I agree with the learned MAsTER OF THE ROLts that sub-s. (5) equally 
applies to the persons referred to, whether they know or do not know of the 
nature of the transaction, and that it is inserted, not ob majorem cautelam but 
as a reasonable—and necessary—exception to the wide scope of sub-s. (1) (0). 

Accordingly, I am of opinion that this contention of the respondents fails, 
and that it is open to the commissioners to find, as a fact that an original trans- 
feror of shares obtained a financial benefit within the meaning of s. 24 (1) (6) 
as a result of transactions consisting of such a sale and re-sale of stocks as are 
mentioned in the sub-section and any other transactions which, in their opinion, 
were effected in connection with or in association with any of the said trans- 
actions, although such transferor at no time had, knowledge that any such 
transactions were in progress or contemplated. On. the other hand, it may 
be that the absence of such knowledge is of some evidential value to the com- 
missioners in determining whether in fact there was such connection or associa- 
tion, and it remains open to maintain, as a question of law, that there was 
not evidence to justify the commissioners’ conclusion in fact that there was such 
a connection or association. It was suggested by counsel for the Crown that 
such evidence need not be strictly legal. I cannot encourage such a vague 
and loose idea—the familiar question means: Was there legal evidence to 
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justify the conclusion ?”’ 
I should here mention a contention which counsel, on behalf of all the respon- 


dents in this appeal, as I understood, sought to raise before this House, to the 
effect that there was no finding, and no evidence to support any finding, that 
‘the full tax is not payable, or, in the opinion of the commissioners, is unlikely 
to be recovered,’? which forms one of the conditions precedent to making a 
direction prescribed by sub-s. (1). Your Lordships ruled that this contention 
was not open to the respondents, as it could not be brought within any of the 
questions of law on which the opinion of the court is asked in the Stated Case. 
It has long been the practice of the courts in Scotland to require the commis- 
sioners to state at the end of the Case the questions of law on which the opinion 
of the court is desired, so framed as to focus the points of law at issue, the 
facts relevant to their decision being stated in the body of the case, along with 
their determinations thereon. It is the practice for the parties to have an 
opportunity on the draft Case of suggesting the inclusion of further facts and 
further questions. If the Special Commissioners decline to accept any such 
suggestions, it is open to the court, if it thinks fit, to send the Case back for the 
appropriate amendment, under s. 149 (2) (b) of the Income Tax Act, 1918. 
If the omitted question of law has not been raised before the commissioners, 
on which further evidence might be available, the court, on consideration of an 
application by one of the parties, according to the circumstances and the nature 
of the question, may either decline to allow it to be raised at so late a stage, 
or may think it right to send the case for further investigation and consideration 
by the commissioners, and the appropriate amendment of the Case. As to the 
practice of requiring the commissioners to state questions of law, reference 
may be made to the recent case of Inland Revenue v. Dean Property Co. (1). 

The next question relates to the proper construction of sub-s. (2) of s. 24, 
and it arises in the case of all the appeals. It was conveniently arranged among 
the parties that the point should be dealt with in the Alexander McGavin & 
Co. case by Sir Cyril Radcliffe, but, as the matter is purely one of construction, 
I shall deal with it in this appeal, in which the full market value was £327,000, 
based on the prices obtainable by selling to or through brokers in the brokers’ 
market, in which the highest prices for whisky sold in large quantities were 
obtainable. The respondents maintain that the words ‘“‘sold by the company 
on its own behalf in the ordinary course of trade for its full market value ”’ 
limit the inquiry to the ordinary course of the trade of a particular company, 
or, alternatively, of companies carrying on the same type of trade—in this 
case that of distillers, and, in the McGavin case, the business of blending and 
bottling whisky and storing whisky for customers in its bonded warehouses 
and also in the export of its own whisky to overseas markets. It was contended 
that the prices at which the company was in the practice of selling to its usual 
customers were the test provided by the sub-section, and that the highest 
prices obtainable in the brokers’ market were not relevant. This contention 
was rejected by the Special Commissioners, and by the Court of Session and the 
Court of Appeal,and [agree withthem. As pointed out, the effect of the respon- 
dents’ construction is to insert the word “its” before ‘‘trade,’’ for which 
there is no justification. Sir Cyril pointed out that the words “full market 
value % occur once in sub-s. (1) and twice in sub-s. (2). The construction of 

the ordinary course of trade ”’ in sub-s. (2) maintained by the respondents 
entails that the words immediately following—“ for its full market value ’’— 
restrict the market referred to to the market constituted—if it can be called a 
market—by the usual customers of the particular company, or of the companies 
carrying on the same type of business. In my opinion, the market referred 
to is the open market, particularly as the section is clearly contemplating the 
disposal of large stocks of whisky ; but I also wish to point out that the respon- 
dents’ contention would seem to affect the construction of “‘ full market value ” 
in sub-s. (1), and also the computation of the full tax referred to in that sub- 
section, with the result that the whole section would become practically in- 
effective and, sterile. 

I now come to the second stage of the second question of law—‘‘ Whether 
upen the facts and evidence we were entitled to apportion part of the full tax 
to the original shareholders who sold their shares to Mr. Hogg.”” The original 
shareholders’ ignorance of the scheme being no bar to further inquiry, was there 
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evidence on which the Special Commissioners were entitled to hold that the 
oe ae of be shares to Mr. Hogg was “ effected in connection 
See an. rage any of the stock transactions ? I find ample 
ET thers Abend, any oe to justify such a conclusion. I have referred to 
ety daht:that.it y> may summarise the important points. There can 
aaa am Bee cage to the scheme of Mr. Stewart for the sale of 
nied tern te stocks, which he had already arranged to sell to MacLeod & Co. 

ighland Bonding Co. about the middle of November, to get control 
of the company by purchase of the shares. The completion of the various 
essentials of the scheme all took place on the same day, Nov. 25, 1941. Mr. 
Hogg’s offer to purchase the shares and the original shareholders’ acceptance 
took place on that day ; the original shareholders were represented at the meeting 
and took part in the completion, at which, by various stages their shares came 
to vest in Mr. Stewart’s nominees, and, in fact, it was they who appointed Mr. 
Stewart’s nominees as directors of the company, after which they resigned. 
It must have been obvious that the payment by Mr. Hogg of the purchase 
price of their shares awaited Mr. Hogg’s receipt of the money due to him as a 
seller of the shares. I am of opinion that the Special Commissioners were 
entitled to find that the sale by the original shareholders of their shares was 
effected in connection with or in association with the stock transactions. It 
follows from the views I have already expressed as to sub-s. (4) (b) and its effect 
on sub-s. (1) (b) that the original shareholders obtained the deemed benefit 
of sub-s. (4) (6) as a result of the stock transactions and the connected or asso- 
ciated transaction under consideration. It also follows that the original share- 
holders are under the joint and several liability imposed by sub-s. (1) (b), but 
subject to the operation of the two provisos. The first proviso is a matter 
for the discretion of the Commissioners of Inland Revenue, and, on appeal, 
of the Special Commissioners ; the second confers the same discretionary power, 
but it is subject to certain mandatory provisions. 

It is often a delicate question as to how far the courts are entitled to interfere 
with the exercise of such a discretionary power, but I apprehend, generally 
speaking, the courts are not entitled to interfere unless either (a) the exercise 
of the discretion has not complied with the conditions provided by the statute 
for the exercise of the discretionary power, to which I will refer as the statutory 
basis of the power, or (b) the power has not been exercised judicially. The first 
of these grounds involves a question of construction of the statutory provision, 
which is open to the courts on any appropriate occasion ; the second ground 
will arise on a particular exercise of the discretionary power. I, therefore, 
do not consider that it is within the province of the courts to give general 
directions or lay down any general rules for the exercise of the power outwith 
that which is involved in construction of the statutory provision. 

At the close of the hearings in this appeal and the next appeal—in the Long- 
more (No. 1) case—your Lordships intimated the opinion that the Special Com- 
missioners had failed to exercise their discretion judicially in that, for the pur- 
poses of proviso (ii), they treated as irrelevant the value of the shares on the 
footing of the company continuing as a going concern, and stated-that that 
intimation dealt with one ground only, and not necessarily the only ground, 
for remitting these cases. I would now add the further ground that they have 
misconceived the statutory basis of the discretionary power conferred by 
provisos (i) and (ii). The whole of the appeals, including the appeal in Holt’s 
case, were heard by the same Special Commissioners between Nov. 11 and Dec. 
19, 1942, and consideration of all the cases amply justifies the Lorp PRESIDENT’S 
statement as to the grounds on which the commissioners and the Special Com- 
missioners proceeded. I must first advert to the so-called tainted money 
argument which was submitted by the Crown in the Court of Session, although 
Crown counsel fought shy of it before your Lordships. The use of the adjective 
“tainted ’’ was not condemnatory, but explicative. I quote from the opinion 
of the Lorp PrEsIDENT (NORMAND) as follows (1946 S.C. 158, 159) : 


The construction of this section maintained by learned counsel for the Inland 
Revenue was, throughout the arguments, one of lucid simplicity. They started from 
the premise that the section was designed to collect the full tax on a transaction which 
would otherwise escape tax. Accordingly, they said, the section treated as tainted 
money the sum realised as profit by the resale of the stock obtained from the company 
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a price below the full market price by a person in a position to control the company. 
This“ tainted money ” was they said, subject to tax to be ingathered ton iste 
person into whose hands it could be traced. Therefore, they argued, if this tain “- 
money could be traced through various bank accounts into the hands of nee ba: 
received it under any contract or transaction in any way associated with the ees 
actions by which the stock had been sold by the company and resold for the pro scons 
price, these persons became liable to a direction making them jointly and pete y 
liable for the whole tax, subject to the commissioners’ power to apportion i 
proviso (i) or their duty to apportion under proviso (li)... Moreover, rig “ 
all parties agreed in submitting to us that this argument fairly represented the ee 
on which the commissioners and the Special Commissioners had proceeded . - - C) 
Special Commissioners have also treated as irrelevant to their decisions evidence that 
the price obtained for the shares was not more than a reasonable price for greta in 
the company as a going concern. The price was indeed treated as if it were in fact 
a financial benefit resulting from the sales of stock if it was paid out of a bank account 
which had been swelled by the payment into it of tainted money. 


While it is true that these passages relate primarily to questions under sub-s. 
(1) (b) and sub-s. (4) (0), the neglect, or refusal, of the Special Commissioners 
to hear evidence as to the value of the shares in the company as a going concern 
for the purposes of an apportionment under proviso (ii) of sub-s. (1), and their 
application—except in one case—of the maximum under sub-s. (4) (6) as the 
amount of the apportionment, appears to be only explicable by their applica- 
tion of the tainted money theory. It being equally the duty of the commis- 
sioners, as we have impliedly held, to take into account the value of the shares 
on the footing of the company continuing as a going concern, it 1s clear that 
they proceeded on the same lines as the Special Commissioners. Counsel 
for the Crown suggested that it would involve an impossible task for the com- 
missioners, but I cannot accept this. The commissioners have ample powers 
under sub-s. (9). It may be that in certain cases it may not be possible to get 
satisfactory evidence on this matter, but that will not absolve them from their 
duty to seek for such information. ; 

The one case in which the Special Commissioners did not apply the maximum 
amount under sub-s. (4) (b) as the amount to be apportioned to the original 
shareholders under proviso (ii) of sub-s. (1) was the case of D. P. MacDonald 
& Sons, Ltd., in which the Special Commissioners, having fixed the financial 
benefit of the original shareholders under sub-s. (4) (b) at £15 per share, expressly 
used their discretion under proviso (ii) of sub-s. (1) to apportion a lesser sum to 
the original shareholders as it was necessary for them, many of them holding 
conflicting interests, to employ agents to negotiate the sale of the shares, and 
the high price obtained was largely due to the services of these agents. The 
exercise of the discretionary power in this instance does not, in my opinion, 
obviate their misapprehension of the proper basis on which to exercise the 
power, nor does it affect their failure to exercise the power judicially in the 
matter under consideration. 

My Lords, in my opinion, the scheme of sub-s. (1) is reasonably clear, and does 
not depend on any tainted money theory. The conditions precedent to a direction 
involve the promoters of the scheme, who by their control obtain the disposal 
of its stock by the company at the low price, and secure the untaxed profits 
on the resale of the stock. Next, the direction assesses the amount of the 
lost tax and places that amount as a joint and several liability of the company, 
the promoters, who ex hypothesi have obtained financial benefits, and any other 
person who has obtained a financial benefit as a result of the stock transactions 
and any associated transaction, but this is subject to the power of apportionment 
under provisos (i) and (ii). It seems clear to me that this power of apportion- 
ment was intended to enable the commissioners to modify the liability of persons 
who were neither the company nor the promoters, and whose financial benefit 
was not dependent on the results of the stock transactions. 

Apart from sub-s. (4) a person will not be under joint and several liability 
under sub-s. (1) (6) unless he has in fact received a financial benefit as the result 
of the stock and any associated transaction, so that an original shareholder 
might have been able to prove that he sold the shares at a loss, and received 
n6. financial benefit, but sub-s. (4) (6) precludes such a contention on his part 
by enacting the deemed benefit. Accordingly he is primarily liable jointly and 
severally, but by proviso (ii), the statute clearly prescribes that each original share- 
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saan 7 to satel from joint and several liability and to be liable in singulum 
oP ies as aty share. It is of importance to note that the deemed amount 
moan ery ) ( is only relevant as a maximum, and that necessarily implies, 
et a, n, that = 18s Open to the shareholder to establish either that ho 
geared saat i benefit at all, or the amount of the financial benefit in 
<i erg “¢ m. I have difficulty in seeing that an apportionment of any 
vag ogni Sergemate ade Sgr exercise of the power, if it were established 
aa eG reste or aie a) ite at a loss. This is on comparable lines 

I would add on consideration of the statutory provisions, that it would seem 
to be essential to any fair and reasonable exercise of the power of apportion- 
a eel either proviso that the commissioners should inform themselves of the 
= aes sf Ate ee benefit accruing to persons other than the company 

In my opinion, the scheme of sub-s. (1), including both provisos, above 
explained forms the statutory basis of the power of apportionment derived 
from the intention of the legislature, express or implicit in its enactment. 

In my opinion, in applying the maximum amount under sub-s. (4) (6) without 
regard to the financial benefit in fact received by the original shareholders, 
the commissioners and the Special Commissioners have not only exercised 
their power unjudicially, but have not conformed to the statutory basis of the 
exercise of the power of apportionment. In this matter I regret that I am 
unable to agree with the learned Master or THE Roxzs, who said in Holt’s 
case ([1947] 1 All E.R..160): 


4 
The profits made by others seem to me to have no bearing on the question what 
ought to be apportioned to the taxpayer. Whatever profits the others may have 
made, the taxpayer’s profit is ascertained, and there can be nothing unfair in 
apportioning to him a proportion of the tax commensurate with his profit whatever 
the profit made by other persons may have been. The commissioners, in my opinion, 
were entitled to act on the material that was before them. 


I differ from the learned MasTER oF THE ROLLS as to the relevance of other 
persons’ financial benefits, but, in addition, he is incorrect in saying that the 
respondent’s profit was ascertained, for it was only the deemed financial benefit 
under sub-s. (4) (b) that was ascertained, which affords only a maximum limit 
under proviso (ii) of sub-s. (1), when the actual financial benefit is under con- 
sideration. In the Stated Case, the following passage is of interest, viz : 


The apportionment made by the Commissioners of Inland Revenue was based upon 
the view that the share of the total liability to be borne by Mr. Holt should be 
ascertained by taking the difference between the price received by him for his shares, 
i.e., £38 78. per share and the value of the shares as computed by the said commissioners 
under the said s. 24 (4) (b) (t.e., £8 per share). ; 


That the Special Commissioners adopted the same view is clear from their 
decision, which was as follows : 

The original shareholder, Mr. 8S. 8. Holt, sold his shares, 36,500 £1 shares for 
£1,399,775. His financial benefit in accordance with the terms of sub-s. (4) (0) is, 
therefore, the difference between £1,399,775 and £292,000, t.e., £1,107,775, which 
must be apportioned to Mr. 8. 8. Holt under proviso (ii) in order to arrive at the 
amount of the “ full tax ’’ to be borne by him. 

In my opinion, in view of the invariable practice of the commissioners and the 
Special Commissioners as to any evidence tending to show the actual benefit, 
the word “ must ”’ is used in order to express a necessary consequence. 

In the present case, the Special Commissioners, having fixed the sum of 
£287,110 as equal to the full tax and chargeable under sub-s. (1) (a), proceeded 
to apportion that sum by apportioning to them £187,500, the amount of the 
deemed financial benefit under sub-s. (4) (6), which they say ‘‘ must be appor- 
tioned to” them in order to arrive at the amount of the full tax to be borne 
by them ; they then apportion, under proviso (i), to a second group of persons, 
as individual liabilities, the exact amount of the financial benefits which the 
Special Commissioners held them to have received, amounting to a total sum 
of £19,900, and thereafter the Special Commissioners apportion the balance 
of £79,710 to the company, Mr. Stewart, the promoter, and various other persons. 
This appears to be giving at least to the company and the promoter the greatest 
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advantage from the exercise of the discretionary power of modification con- 
ferred by the provisos, which is the reversal of that which I find to be the 
statutory basis of that discretionary power. This question must depend on 
the terms of the particular statutory provision, and such cases as Donald Canvpbell 
& Co. v. Pollak (2) are of no assistance. It follows that, in my opinion, the 
direction under appeal, so far as it exercises the power of apportionment will 
require to be reconsidered as a whole by the Special Commissioners, 10 order 
to determine what, if any, is a fair and just proportion of the total sum to 
apportion to the original shareholders, keeping in view the statutory basis of 
the exercise of their discretionary power, and taking into consideration any 
evidence relevant to the value of the financial benefit, if any, in fact obtained 
by the original shareholders. ; 

My Lords, I have advisedly said that the direction under appeal will require 
to be reconsidered as a whole, because, in my opinion, the commissioners, 
in considering sub-s. (1) (b) are bound by their direction to impose liability, 
either as a joint and several liability under that sub-section or as a liability 
under an apportionment under the two provisos, for sums amounting to the 
sum made chargeable by sub-s. (1) (a), and that they have no power to reduce that 
total liability. Their only option is not to make 4 direction. It follows that, 
if as & result of the opinion of the court on the Stated Case, a person is excluded 
from the direction altogether, or the liability of a person included in the direction 
has to be reconsidered, with a possibility of an alteration in the direction, the 
distribution of liability is, or may be, altered, and a fresh direction is or may 
be necessary so as to distribute the total sum chargeable. 

In order that it may not be thought that I have fotgotten a fact mentioned 
by the SonicrroR-GENERAL for England, I should mention that the commissioners 
received on Nov. 3, 1944, a sum of £78,460 from the company in discharge 
of their joint and several liability for £79,710, under deduction of £1,250 still 
in dispute in connection with the inclusion of David Lannon, but this cannot 
affect the question of the proper apportionment to the original shareholders 
by the Special Commissioners, but is a matter between the Inland Revenue 
Commissioners and the company, which is not hujus loci. 

My Lords, in order to avoid any misapprehension, I may explain that, accord- 
ing to the practice of the Scottish Courts, to which I have already referred, 
of requiring specific questions of law to be formulated in the Stated Case, these 
questions are directly related to the statements of the facts and the deter- 
minations of the commissioners which are set out in the Stated Case, and the 
answers to the questions are similarly limited. If, for instance, the question 
of law is: ‘‘ Whether the commissioners were entitled to make an apportionment 
of the full tax under proviso (ii) of s. 24 (1) (6) on the original shareholders ?”’, 
and, on the Case, as stated, it is found ‘by the court that the discretionary power 
of apportionment has not been exercised judicially, that question must be 
answered in the negative. But that answer in no sense negatives the exercise 
of the power of apportionment in @ judicial manner. Indeed—if not sufficiently 
eu nary is necessarily implicit that the answers are given to the Case as 
stated. 

I am, therefore, of opinion that the appeal should be allowed, that the inter- 
locutor of the First Division of the Court of Session in regard to the original 
shareholders, dated Jan. 31, 1946, should be reversed except in regard to expenses, 
and that the questions of law in the case should be answered as follows—the 
first question in the affirmative, the second question at this stage in the negative, 
in that relevant evidence has not been taken into consideration, the fifth, sixth, 
i a and eighth questions in the negative, in that the proper basis of appor- 
; ig ea an not been observed, the ninth and tenth questions in the negative, 

ew of the answers to the foregoing questions, and find it unnecessary to 
answer questions three and four, no submission having been made in regard 
to them. There should be no order as to the costs of this appeal. The case 

eee be remitted to the Special Commissioners to proceed as accords. 
_ i turn now to the case of David Lannon, who has been included among those 
jointly and severally liable for the balance of £79,710. The facts of his case 
3 simple and permit of a short answer. Some time in October, 1941, Sir 
iss rate on the introduction of Mr. Lannon, approached Mr. Isaac 
view to obtaining financial accommodation for his purchase 
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business as finance brokers and estat i = nse ee Meri aes Bg 
Ree at aate Trantor « ee tate agents. r. Wolfson was not interested, 

o the chairman of the Anglo-Federal Banking Corpora- 
tion, who arranged for a loan to be available to Sir Hector, but this loan was 
not made use of by Sir Hector. On hearing this, Mr. Lannon claimed on behalf 
of Glazier & Sons, Ltd. a commission of £1,250 as earned by them, and, on 
Sir Hector s refusal to pay, an action for that amount was raised in the name 
of Glazier & Sons, Ltd. in the Court of Session on Dec. 1, 1941, and on Dec. 
4, £1,250 was paid to Mr. Lannon, receipt of which he acknowledged on behalf 
of himself and Glazier & Sons, Ltd. This sum was paid out of a bank account 
into which the balance of the proceeds of the re-sale of the company’s whisky 
had been paid. ‘The Special Commissioners held that it had been proved that 
Mr. Lannon had received a financial benefit. The Special Commissioners’ 
finding was : 

David Lannon received £1,250 for effecting an introduction. We are not satisfied 
that this sum belonged to Glazier & Co., Ltd. We hold that Mr. Lannon has obtained 
& financial benefit as a result of the transaction and that he is rightly included in 
Group II, joint and several liability. 

In the Court of Session it was held that it had not been established that Mr. 
Lannon had received any financial benefit. The Lorp PRESIDENT said: 

The Special Commissioners were not entitled to hold that it was affirmatively proved 

that Lannon had obtained a financial benefit merely because they were not satisfied 
that the sum in question belonged to Glazier & Co. Before they could make any 
apportionment of liability against Lannon they had to be affirmatively satisfied that 
Lannon had received the payment on his own account. 
They answered the tenth question of law in the Stated Case in the negative, 
so far as it applied to the present respondent Lannon, and found the other 
questions superseded. While I would be prepared to agree with the view of 
the LorD PRESIDENT, in whose opinion the other learned judges concurred, 
I prefer to base my agreement with their answer to the tenth question on the 
ground that the commission of £1,250 was paid in respect of a transaction 
which was abortive as regarded the stock transactions or the transaction for the 
purchase of the shares, and, therefore, it did not become ‘‘a transaction effected 
in connection with or in association with any of the said transactions ”’ within 
the meaning of sub-s. (1) (6) of s. 24. I may add that this case appears to 
afford a good example of the tainted money principle applied by the commis- 
sioners and the Special Commissioners. 

I am of opinion that the appeal against the respondent Lannon should be 
dismissed with costs, and that the interlocutor of the First Division should be 
affirmed. 

My Lords, while we are differing on questions of construction of the com- 
plicated and somewhat obscure section under consideration from the views 
taken by the Special Commissioners, I feel sure that your Lordships will agree 
with me in expressing our appreciation of the careful consideration so faithfully 
given by the Special Commissioners in discharge of the difficult and arduous 
task presented by these appeals. 


LORD PORTER: My Lords, the question in these appeals for your 
Lordships’ consideration is the construction of a section of an Act of Parlia- 
ment passed, ex post facto, in order to deal with certain schemes devised with the 
object of avoiding liability for payment of excess profits tax. From its terms 
the Act is intended to ensure that the attempt will not succeed or be repeated, 
but it remains to be determined to what length those terms go. The material 
parts of the section have been fully set out by the noble Lord on the Woolsack. 
Their effect has been dealt with before your Lordships’ House in a number 
of separate but interrelated compartments, the first and most important of 
which being whether knowledge of, or, it may be, participation in, the scheme 
is a necessary element in bringing the section into operation against those whom 
the Revenue assert to be subject to the liabilities which it imposes. The 
solution of this question depends solely upon the true construction of the Act 
under consideration, and that construction must be resolved by an application 
of the ordinary rules. It is true that the Act was passed more than a year 
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after the eventg with which it was intended to deal and that it is a taxing Act. 
I agree that it must be strictly construed, but nevertheless, if its meaning 1s 
plain, its plain words roust be followed. If, on the other hand, two constructions 
are possible, the consequences following the one or the other may rightly be 
taken into consideration, and if the balance between the two constructions 1s 
equal, that in favour of the subject is to be preferred. 1 oe 

Approaching the matter in this way it is plain that the preliminary conditions 
required by sub-s. (1) are fulfilled in most of the cases now in issue. The stock 
in trade has been disposed of (i) for less than its true value, (ii) to or for the 
benefit or by the procurement of persons directly or indirectly holding or in 
position to obtain a controlling interest in the company which would be liable 
to pay the tax if due. Further, either the whole or part of that stock has been 
disposed of by someone at a profit with the result that full excess profits tax 
is not payable or not likely to be recovered. The cases in which it is said that 
these requirements are not fulfilled. must be separately dealt with. 

In the generality of cases, therefore, the commissioners must direct that @ 
sum which is equal to the full tax shall be chargeable as excess profits tax. 
So far there is no dispute. The difference arises upon the construction of the 
following portions of the section. It is not the right to charge, the tax but the 
persons to be charged and the proportions in which the tax is to be imposed 
upon them which is in controversy. Apart from the provisos, a sum equal 
to the full tax is to be a joint and several liability of those specified in the Act, 
viz. :—a class composed of the company and the persons who, in the opinion 
of the commissioners, obtained financial benefits as a result of the transactions 
aforesaid—those transactions being the sale and re-sale of the stock—and any 
other transactions which, in the opinion of the commissioners, were effected in con- 
nection with or in association with any of the said transactions. I have italicized 
the words which, in my opinion, are those vital to the solution of the problem 
for your Lordships’ determination. 

I come later to the effect of the provisos and the succeeding sub-sections ; 
for the moment it is, I think, helpful to consider only the construction of the 
words italicized and though the liability of certain other persons has also to 
be borne in mind, to concentrate upon the position of shareholders who sold 
their shares without participating in any scheme for selling the stocks of whisky 
and neither knew nor suspected that any such scheme was afoot. The financial 
benefit which brings those who have obtained it within the ambit of the Act 
must be the result either of the séle and re-sale of stocks alone or of the sale and 
re-sale of stocks and some associated transaction. It is not enough that it 
should be the result of the associated transaction only: the word “and,” in 
my view, not the word “ or,” is rightly used. It cannot be said that the sellers 
of shares in the cases under consideration obtained financial benefits as a result 
of the sale of stocks alone. If they are subjected to the mischief of the Act it 
can only be because the sale of their shares is rightly described as an associated 
or connected transaction. ‘ 

In Scotland where the claim of the Revenue failed, the argument on behalf 
of the Crown appears to have been founded on a contention that once the con- 
ditions precedent which bring the Act into operation have been established, 
any person who has received financial benefit as defined by the Act is liable 
if money derived from the sale of stock could be traced to his hands, because 
the money so received was, to use the cant phrase employed in argument, 
“tainted money.” Such a claim, in my view, rightly failed. The Scottish 
cases, however, when argued before your Lordships’ House were not so broadly 
based. The position was accepted that the financial benefit did not result 
from the main or a@ connected transaction merely because money derived 
from those transactions had found its way into the pockets of those on whom an 
apportionment had been made. The benefit, it was admitted, must be derived, 
not from the receipt of money, but from the sale and purchase of shares or from 
some service rendered in connection with the scheme. 

What then is an associated or connected transaction ? I do not think any 
general definition can be given. The connection must be direct and be judged 
intreference to the circumstances of each case. I doubt if one can be more 
exact. The commissioners must use their judgment and that judgment will 
prevail provided there are facts upon which it can fairly be supported. Whether 
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such facts exist is a question for the court which, if the point is raised, must 
determine whether they constitute evidence from which a connected trans- 
action can be spelt out. If, however, such evidence does exist, it is for the 
commissioners to draw the inference whether the transaction is or is not 
a connected one. If that issue be in dispute, the facts found and inference: 
drawn should be clearly and separately stated. If the facts as stated do not 
of themselves warrant the drawing of an inference of association, your Lord- 
ships are not, in my view, entitled to speculate whether there may not be other 
unstated facts known to the commissioners which have influenced their minds. 
The result must depend only upon what is stated. Undoubtedly a purchaser 
of shares for the purpose of acquiring control of a company and selling its 
stocks of whisky takes part in a transaction connected on his part with that 
sale and with the profit made upon it. And if the only question was whether 
such purchasers were caught by the terms of the section, the inquiry would 
be at an end. But, say the subjects, the wording of the section shows that, 
though the company is always involved, the persons affected are only those who 
participated in or at any rate knew of the scheme before they bought or sold 
their shares. ‘‘ Connected,’ they argue, means joining in the scheme and 
“‘ associated,’ has no wider meaning. The consciousness of what is being done 
forms the connection. The sellers must be personally involved, and, lest there 
should be any doubt whether their knowledge and participation is required 
in order to bring them within the mischief of the Act, the use of the word 
** effected ’’ shows that an intentional act alone constitutes an associated trans- 
action; it must be effected by them. In considering this argument it is, in 
my opinion, of advantage to determine what would be the true construction 
of this wording if it stood alone before turning the mind to the question whether 
any assistance can be obtained by an analysis of the other provisions of the 
section. No doubt the transaction must be effected and effected in connection 
with the disposal of the stock. Action by someone is required in order to effect 
any object, but the question still remains, by whom must the act be done and 
must the actor be aware of the result aimed at ? The passive voice is, as the 
Revenue authorities point out, that which is used. The sub-section does not 
state who is the actor or who is to be implicated. Clearly if the seller of the 
shares was a party to the scheme for selling the stock, he would rightly be 
described as selling his shares in connection with the sale of the stock. Similarly, 
if the purchaser of the shares acquired, them for the purpose of selling the stock, 
his purchase would rightly be described as effected in connection with the 
subsequent sale of the stock ; indeed that would be its object. The purchase of 
shares is, therefore, in either case effected by someone in connection with the 
sale of the stock, i.e., by the seller of the shares, if he is a participant in the sale 
of stock, but if not by the purchaser who bought the shares in order that he might 
have control of the stock. Such an “ effecting” of the transactions seems to 
me to be enough. The knowledge, much less the participation, of the vendor 
is not required, in order to comply with the provisions of the section. 

It is true that the result of such a construction may be to make shareholders, 
who acted within the law when they sold their shares, liable to the Revenue 
authorities for large sums and in particular to impose that liability upon those 
who were entirely ignorant of any scheme to avoid, excess profits tax or who 
even stipulated for a continuance of the business of the company whose ayers 
they were selling—a stipulation which, if carried, out, would make the accomplish- 
ment of the scheme impossible. But the Act was passed in order to make : 
legitimate act illegitimate in the sense that its object was to impose tax ea 
would otherwise not be due: the only question is how far its tentacles extenc 
and it would be odd if in the case of the same company those who sold shares 
were divided into two categories, the suspicious and, alert: who could not pant 
the claim of the Revenue to take away their profit, and the innocent goes gett 
who would escape all liability. Perhaps the best illustration of the : ‘ ond 
of such a result is exemplified in the case of a public company where sate . he 
sharcholders might be well aware of the scheme, others suspicious : : Z naa 
chaser’s intentions and a third class totally unaware of anything save tha 

‘tie im ite view, no more than a fair, price, was being obtained. 
good, but possibly, in its view, > than Fe chee uinot CHORE Iw KO 

Moreover, the Act nowhere in terms limits its ef ect to the cas i ae 
have knowledge of the matters which impose liability and the reference 1 
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second proviso to a person who “ obtained financial benefits but emdigs prea 
of the transfer by him of shares ”’ points, in my view, to those who sell in ie d 
ance of any scheme as nevertheless possibly being concerned, in a connecte 

transaction. Furthermore sub-s. (5) is apparently inserted in order to api 
those who would otherwise be implicated, including persons ignorant of the 
scheme. There is no reason for supposing it is drawn ex abundanti beacir: 
The safeguard for those who suffer from its provisions is rather to be found in the 
discretion given to the commissioners and a@ judicial exercise of that discretion. 

When the Act is‘considered as a whole, I do not think this view is reversed. 
Proviso (i) to sub-s. (1), as I see it, gives a very wide discretion»to the commis- 
sioners. They must impose liability to the extent of the whole excess profits 
tax lost to the Crown: primarily upon the company and as a joint and several 
liability upon all those who benefited by the sale of stock, but, as I think, with 
the obligation in a proper case to differentiate between the various beneficiaries. 
The second proviso limits the liability of shareholders whose only participation 
was that the sale of their shares was a transaction in fact connected with the 
sale of stock. It withholds any right in such a case to charge them other than 
individually and limits that individual liability to a sum which the Act deems 
to have been their utmost financial benefit, thereby providing the maximum 
which can be charged but not stipulating that that maximum sum must be 
imposed. The sub-section does two things: (i) it brings the provisions of the 
Act into operation if the sale of shares is effected in connection with the sale 
of the stocks as that phrase is interpreted above, and enacts that the original 
holder is to be deemed to have financially benefited if a greater price was received, 
than would have been obtained had the stock been sold before the shares were 
disposed of. To that extent it is definitive. But it is also quantitative inas- 
much as it declares and limits the maximum which can be imposed on those 
holders. The Act will come into operation although they have received no actual 
financial benefit, provided they are deemed to have received one, but the fact 
that they are subject to its terms does not compel the commissioners to appor- 
tion to them any particular share of the full tax, or at the most more than 
their actual profit beyond what they would have obtained from a sale of shares 
in a going concern. 

Whether apart from the provisions of the second proviso and the terms 
of sub-s. (4) a sale of shares would necessarily be regarded as a transaction 
connected with the sale of stock or would not be so regarded, it is plain from those 
provisions that the Act does regard the two transactions as connected one with 
the other, at any rate in some cases. If the shares are sold direct to those who 
devised or carried, out the scheme, the connection is reasonably obvious, but 
the case where there is an intermediate purchaser requires further consideration 
and liability, as I think, depends upon whether the original purchase was made 
directly or indirectly in connection with a scheme for the avoidance of excess 
profits tax or whether it was & genuine purchase for retention or re-sale of shares 
in a company intended to be carried on. . I have deliberately used the expression 
“directly or indirectly” in this connection inasmuch as, in my view, a sale of shares 
is connected with a sale of stock if the purchaser at the time of his purchase 
intends to resell to persons whom he knows to be contemplating the selling 
of the stock, after acquiring control of the company by the purchase of the 
shares. To buy shares in order to re-sell a going business at a profit is one thing : 
to buy in order to re-sell the shares to those who purchase in order to make 
their profit by selling the stock is another—the former, as I think, escapes the 
Act, the latter does not. 

In order to justify the application of the Act, there must, of course, be some 
evidence from which it can be inferred that the original purchase and subsequent 
sale of the shares was made with this object in view, as, e.g., a purchase and sale 
at a price which would be quite unjustified having regard, to the value of the 
shares in a going concern, unless the ultimate intention was to sell to those 
who were minded to sell the stock rather than carry on the business. On the 
other hand, a lapse of time occurring between the purchase of the shares and 
the disposal of the stock is one among many matters for consideration when 
determining the object of the original purchase of shares. 

The principle is, I think, clear and is not really in dispute. ‘‘ I admit,’’ said 
the SoriorroR-GENERAL for England, ‘that an innocent transfer ” (by which 
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I understood him to mean a transfer from shareholders who neither knew of 
nor contemplated a sale of stock to avoid excess profits tax to transferees who 
did not purchase in order themselves to carry out such a sale of stock or with the 
object of re-selling the shares to those whom they knew to intend to do so) 
“followed by a transfer to schemers is not hit.”” The question is one of fact, 
not of law, and is a matter for the commissioners to determine. But, it is 
said, the provisions of the first sub-section are not unambiguous and the con- 
struction suggested does or may do great injustice to those who, though they 
have parted with their shares, yet neither participated in or even knew of the 
scheme. There is ground for this criticism, especially if the discretion un- 
doubtedly given to the commissioners is not judicially exercised : if, for instance, 
they feel themselves obliged to direct payment by ignorant shareholders (by 
which I mean those ignorant of and not involved in the scheme) of the maximum 
sum permitted by sub-s. (4). The construction of the first part of that sub- 
section and its application is clear enough. In the case of shareholders who have 
obtained their shares under a transaction connected with the sale of stock, the 
financial benefit is the difference between what they gave for the shares and 
what they obtained by their re-sale, and once they are shown to have had a 
financial benefit they may be made jointly liable for the whole excess profits 
tax lost. ‘The commissioners may, but are not obliged to, subject them to so 
drastic an imposition. Similarly in the case of sub-s. (4) (6), a shareholder 
who has not acquired his shares in connection with such a transaction but has 
sold them in such a connection is deemed to have derived a financial benefit 
if and to the extent that the ultimate price obtained for the shares exceeds 
the price which would have been obtained if the stock had been disposed of 
before the sale of the shares. That is his maximum financial benefit, but in that 
case he is not saddled with a joint and several liability for the whole sum lost 
but only with his individual gain calculated on the basis stated above. It is 
manifest, however, that if the maximum burden is cast upon such a vendor of 
shares a very severe liability may be imposed upon persons who are not implicated 
in the scheme and may have derived little or no benefit from it. They may get 
no more for their shares than they are worth in the market whilst the company’s 
stock of whisky is intact and yet be liable for a large sum because the shares 
of a company which has disposed of all its stocks of whisky have very little 
value left. 

One need not go outside the mstances afforded by some of the cases under 
your Lordships’ consideration in order to find examples of such a result. The 
shareholder has given up the value of his shares in return for the price received. 
It may be that he was unwilling to sell and yet felt himself under an obligation 
to follow the wishes of his fellow shareholders ; he may have believed himself 
to be and may actually be receiving less than their value and yet suffer from a 
direction requiring him to find a sum much in excess of anything he has received : 
a trustee may be faced with the duty of obtaining the best price which he can 
for his cestuis que trustent, and by doing so saddle himself or them with a heavy 
loss, a financial agent carrying’ on his business in the ordinary way by intro- 
ducing a lender to the purchasers of the shares which will enable them to com- 
plete the purchase, may be ignorant of the object of the loan and make no 
undue charge for his services, and yet have a serious liability cast upon him. 
Indeed, all this may happen and has happened, in cases where the sufferer was 
in complete ignorance of the object of the purchase and though, as the Revenue 
authorities admit and indeed, insist, he has done no more than that which the 
law allowed him to do, when he acted as he did. The only answer on behalf 
of the Crown, which your Lordships have heard, is that excess profits tax has 
been lost, that it must be recovered from someone, that the commissioners Are 
entitled to consider from whom the State will be likely to get the Ry t = 
the payment of taxes is always a heavy burden, and that, although it is a rag 
measure, the Act imposes the liability tempered, only by the discretion of t 
commissioners whose decision is unfettered or at any rate is to be ae 
to have been judicially exercised even where the maximum liability is fpalaanire 
because, although none of the facts stated, of themselves justifies the result, 

yet there may be unstated, reasons which influenced their jl agree hi 
My Lords, I recognise that the commissioners have no easy task in aca ing 
a correct conclusion in the case of an Act loosely drawn and vaguely phrased. 
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The Special Commissioners’ task is even harder, but I cannot take me as 
that your Lordships or any tribunal to which an appeal is taken is ce e hg 
speculate as to what influenced, their minds. Once 4 Case is stated those ie 
have to give a decision upon it are bound, by its terms and, must not go outsi : 
them. Nor can any question arise as to the party upon whom the onus of pr “i 
lies. The facts are found in the Case and the duty of a tribunal to which the 
Case is submitted is to answer the questions put upon the material provided. 

It is necessary, therefore, in the light of the facts stated to decide whether 
there was evidence upon which the Special Commissioners could, pecrrss 
apportion the full tax as they did, bearing in mind that the discretion and the 
decision is theirs and theirs only, always provided that there is evidence to 
support it. That they are under no obligation to apportion the maximum 
sum is not in dispute. Indeed the SoLictToR-GENERAL for England, stated in terms 
in arguing the Longmore (No. 1) case that the commissioners must not construe 
sub-s. (4) as compelling them to impose the maximum obligation on sellers 
of shares. : 

If the commissioners had applied their minds to the questions: What was 
the actual gain of the persons against whom a direction was to be made ? whether 
they were ignorant of or parties to the scheme ? in what capacity did they 
hold the shares and such matters ? and if they had found facts which gave ground, 
for imposing the maximum liability permitted by the Act, I should not think 
your Lordships entitled to interfere, even though those sitting to hear the 
appeal, should differ from the result arrived at by the Special Commissioners. 
As my Lord on the Woolsack has stated, generally speaking the courts are not 
entitled to interfere unless either (a) the exercise of the discretion has not com.- 
plied with the conditions provided by the statute for the exercise of the dis- 
cretionary power, or (b) the power has not been exercised judicially. But the 
commissioners do not appear to have considered, these relevant matters. Indeed 
in certain of the cases they expressly refused to consider the value of the shares 
in the companies concerned, if regarded as going concerns, on the ground, that 
evidence of that character was irrelevant, and in the one instance where they 
imposed, a liability less than the maximum upon original shareholders they 
have done so on the ground of the comparative smallness of the sum concerned, 
and the expense incurred in obtaining it. The approach seems to have been 
that it is the duty of the commissioners to apportion the maximum sum: per- 
missible under the Act unless some exceptional circumstance is proved which 
would enable them to reduce it, and in fact nothing has been considered to be 
exceptional unless one regards the comparative insignificance of the sum involved 
as coming within that category. Indeed the Special Commissioners in more 
than one case, after finding the maximum liability which can be imposed on 
an original shareholder, state in terms that that sum must (the italics are mine) 
be apportioned to him. I cannot read that statement as meaning other than 
that the imposition of the maximum is imperative. The right approach, on 
the other hand, is, in my view, to take all the matters referred to into account 
and to arrive at the resulting figure after giving them full consideration. The 
adjustment of the appropriate figure is, of course, for the commissioners, but there 
is nothing in the Act to preclude them from apportioning to ignorant shareholders 
a sum no greater than the actual difference between what they would have got 
by a sale to a willing buyer of their shares in a going concern, and what they 
got from the transaction complained of, and normally I should have expected 
a judicial exercise of their discretion to lead to some such result. If, as I think 
the Act permits, the sum apportioned to the original shareholders is made a 
primary liability and is deducted from the total amount of tax due before the 
residue is apportioned to the company and the contrivers of the scheme, the 
result of charging the maximum sum upon the former persons who are no 
parties to the plot is to relieve the real participants from payment of a large 
portion of the tax lost and indeed possibly to leave them with a profit. I cannot 
think that such a result was intended or is necessitated by the terms of the Act. 
It was suggested, however, that such an approach was not justified or at any 
‘rate not required in the case of those who bought shares to sell again. They, 
it was said, came under the terms of proviso (i) to sub-s. (1) and not, as was the 
case with original shareholders, under proviso (ii). Proviso (i), it was insisted, 
contemplated an imposition of the whole joint and several liability for the 
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wear av ine eae = a sum had been apportioned to the original 
es ce thas e Pp rips it was contended, should normally 
Seon in 2. adie apy i the commissioners chose to do so, there was no 
Se thal yeovieo (i) ibe at their decision. rr cannot accept this view. It is 
os Soe petal glee “ ke egy (ii) is prefaced with the words “ if the com- 
still requires a radieial at ee Sree aes but this phrase, in my ns Seer 
ven haem sa peste 1 discretion to be exercised, and involves the taking into 

ion, iving at @ proper conclusion, of the same matters which 
are material in the case of original shareholders. 

rere asked in the Cases Stated assumed a variety of forms, but in 
acts oT think their content was the same, viz. : On the facts and evidence 
ter he ‘commissioners entitled to apportion as they did? My answer would 

e “ No, because matters vital to a correct decision were not taken into con- 
sideration, and because the receipt of money derived from the carrying out of 
the scheme is considered a sufficient cause for apportioning the maximum sum 
allowable. 

_ Another, though I think less important, set of questions has been asked, 
t.e., should the original shareholders have been charged with their proportion 
(whatever it might rightly be) first, and the residue only imposed upon other 
persons implicated. So far as I am aware no argument to the contrary was 
presented to your Lordships and the course adopted has obvious convenience 
in practice. It cannot, as I think, be maintained that the commissioners were 
wrong in adopting this course though I doubt if they were obliged to do so. 

The question whether the sums with which those to whom several liability 
only is apportioned under sub-s. (1), proviso (i), should also be deducted from 
the total to be apportioned before the residue is imposed as a joint and several 
liability on the other persons liable, has also to be answered. The principles 
applicable to this matter seem to be the same as those governing the case of 
persons severally liable under proviso (ii). In either case, I cannot see any 
ground in law for quarrelling with such an apportionment. 

Three contentions put forward in some of the cases have yet to be dealt with. 
It was suggested that at least one of the conditions precedent to bringing the 
Act into operation was lacking in that it had not been proved that the full 
tax was not payable or unlikely to be recovered. Your Lordships have already 
ruled that this point was not open to the subjects as it was not taken or argued 
before the commissioners. I have had the opportunity of reading the speech 
of my noble friend on the Woolsack and find myself fully in agreement with 
his observations. 

Even if they were wrong in these matters, however, the subjects contended 
that the commissioners had incorrectly interpreted the phrase “full market 
value ” in sub-s. (2). Their submission was that those words meant ‘“at such 
prices as the companies were accustomed to sell to their customers.” Such a 
sale, they said, was made in the ordinary course of business, whereas a sale in 
the brokers’ market was extraordinary and the sum obtainable there irrelevant. 
My Lords, I am not sure that a sale to a company’s regular customers can ever 
be described as a sale at a market value, but even assuming that such a sale 
was repeatedly made by a large number of companies at an agreed price and 
could be so described, that is not the market in which sales in bulk would be 
made. Confining the attention to the cases argued before your Lordships, 
in every one the sale was made in the brokers’ market ; no difficulty appears 
to have been encountered in finding such a market or in selling in it and it 
appears to be the natural market in which to sell whisky in bulk. At any rate 
there was evidence from which the commissioners could draw this conclusion, 
and, as my Lord on the Woolsack has stated, the wording is “in the ordinary 
course of trade” not the ordinary course of its (7.¢e., the particular company’s) 
trade and leaves open for decision what the meaning of “the ordinary course 
of trade ”’ is. : 

A further argument presented to your Lordships was based on the suggestion 
that if the sale of shares preceded the sale of stocks the shareholders could not 
be hit by the provisions of the Act, because the benefit was not the result of 
the sale of the shares but of the preceding sale of stocks. This contention 
neglects, as I think, substance for form. The question depends not on the 
sequence of events but on the substance of the transaction. Sub-section (1) 
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must indeed be complied with but it is drawn very widely—it is enough if the 
stock is disposed of “ to or direct or indirectly for the benefit or by the procure- 
ment of any persons who directly or indirectly hold, or are in @ position to obtain 
a controlling interest in the company.” aA. 

It is difficult to envisage wider provisions. They leave the commissioners 
great latitude in determining whether the necessary conditions have been com- 
plied with, not by adjudicating on any narrow considerations, but by taking a 
wide view of the inferences to be drawn. 

In the cases under review there is ample evidence that the benefit was derived 
from the conjoint sales. Indeed it is difficult to see how any other conclusion 
could be arrived at, inasmuch as the shareholders would not have obtained 
the price they did had the purchasers not intended the ultimate profit to be 
obtained by a sale of the stocks, and the purchasers were equally dependent 
for their financial benefit on the selling of the stocks in the highest market 
available. ; . 

My Lords, if these principles be sound, I think that they give the solution 
to most of the problems in the series of cases now under consideration and as I 
have had an opportunity of reading and agree with the reasoning and result 
reached, by my noble and learned friend on the Woolsack, I do not think it neces- 
sary to do more than refer to the salient points. In this first case—(a) the 
company have no ground of complaint. In their case it is not necessary that 
they should enjoy financial benefits either as the result of the dealings in whisky 
stocks or associated transactions. (b) The commissioners had ample evidence 
on which they could find that the sale and purchase of the shares was effected 
in connection and association with the dealing with the stock of whisky and 
that the original shareholders had obtained a financial benefit as the result 
of the method of such dealings. Had the original sharel.olders been protected 
by their ignorance of the scheme, they would of course have escaped, liability as 
they did in the Court of Session, but once that shield is taken away they have no 
ground of escape from at least a potentiality of apportionment. (c) It follows 
from what has been said above that the commissioners have correctly inter- 
preted the meaning of the words “sold by the company on its own behalf in 
the ordinary course of trade for its full market value.’ (d) As to the appor- 
tionment, I agree with my noble and learned friend that the commissioners 
have gone wrong in law in two respects, (1) they have apportioned on what 
has been called the tainted money principle, 7.e., they have apportioned a 
liability on all those who received money obtained by means of the scheme, 
and, (2) they have apportioned the maximum amount without regard to the 
relevant factors, and indeed have failed to recognise their relevance. 

As to David Lannon, I agree with the noble Lord on the Woolsack that money 
received, for a transaction which had no part in bringing about the main trans- 
action cannot be a transaction associated with it and I hold also that the onus 
is not on Mr. Lannon to show that he had not received the sum paid to him on 


his own behalf, but for the commissioners on relevant evidence to find that he 
had so received, it. 


LORD SIMONDS: My Lords, having had the advantage of reading the 
opinion which has been delivered by my noble and learned friend, Lorp 
THANKERTON, I can bring my own observations within a narrow compass. On 
what is perhaps the governing issue in the case, an issue on which different views 
have been taken by the Court of Session in Scotland and the Court of Appeal in 
England, I would first say a few words. That issue is whether any person 
can be made subject to liability under s. 24 of the Finance Act, 1943, unless 
it is established in regard to him that he was (as it was sometimes said) aware 
. of, or (as it was at other times said) a participator in, the transactions by which 

excess profits tax was evaded. I shall not, I hope, be thought wanting in respect 
for the learned judges of the Court of Session if I say that I find it impossible 
to justify by the language of the section the view entertained by them that 
Such awareness or participation is a prerequisite of liability. I share with 
them the repugnance that any court of justice must feel for the result which 
appears to follow from the opposing construction adopted by the Court of Appeal, 
but, as appears from the opinions of the noble and learned Lords who have 
preceded me, a judicial exercise by the commissioners of the discretion vested 
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in them under the provisos to sub-s. (1) will mitigate, if it cannot wholly remove, 
the otherwise intolerable harshness of the section. I would add that these 
provisos not only perform this salutary task but in my opinion supply a cogent 
reason why the view of the section taken by the Court of Session is wrong ; 
for, if awareness or participation is a condition of liability, I see no reason why 
shareholders, without whose co-operation no scheme for evasion of tax could 
succeed, should be placed in a more favourable position than any other parti- 
cipator. 

Biase: my Lords, it is right that I should express my view on a matter much 
debated in these cases, viz., what is the meaning and effect of the words occurring 
in sub-s. (1) (b) “‘ obtained financial benefits as a result of the transactions 
aforesaid and any other transactions which, in the opinion of the commissioners, 
were effected in connection with or in association with any of the said trans- 
actions.” It is clear at least that ‘‘the transactions aforesaid’? must mean 
the disposals of whisky stock mentioned in the earlier part. of the sub-section. 
But it has been urged that, if a beneficiary is to be made liable, it must be shown 
in respect of his financial benefit that it results not only from what has been 
usefully called an ‘associated transaction”? but also from the “aforesaid 
transactions ”’ and here the copulative ‘‘ and ”’ is invoked to enforce the argument. 
In my view this argument is fallacious. Assuming that the alleged beneficiary 
was concerned, only in an associated transaction, it seems to me automatically 
to follow that his financial benefit was the result of that transaction and of the 
transaction with which it was associated. I do not doubt that there may be 
room for differences of opinion whether a transaction is an associated one nor 
do I doubt that it is open in any case to the beneficiary to contend that there 
was no evidence on which the commissioners could form the opinion that the 
transaction was an associated one. But, if that opinion is formed. and, cannot 
successfully be challenged, then, as it appears to me, the financial benefit must 
flow from the unum quid which consists of the main and the associated trans- 
actions. To take a simple illustration. An original shareholder sells his share 
to the promoters of a scheme and from the sale obtains, as I will assume, @ 
financial benefit. He obtains it from an associated transaction and it may 
be said that it is unaffected by the main transactions, which, formally at least, 
however much earlier the plans may have been laid, can only be effective at a 
later date. If, for instance, the scheme of the promoters went awry and oF 
were unable to dispose of the whisky stock at a profit, the financial benefit 
of the shareholder would be the same. But this argument appears to me vs 
ignore the whole plan of the section. Once more the second proviso to ae (1) 
is a clear pointer, for it unmistakably assumes (and that is why I have : hee 
this illustration) that such a shareholder does obtain a financial benefit which is 
the result of the main transactions and an associated, transaction. 

The expression “ financial benefits ” as used in the sub-section ae es ares 
to further controversy. In the first place in its application to eeat ete 
who have sold their shares it was urged that sub-s. (4) (under which 8 mite olders 
transferring their shares are “deemed ” to acquire a financial See ae 
application unless it is first established that the transaction has ne ted in * 
“actual ”’ benefit to the shareholder. I find it difficult to follow this hee a 
Sub-section (1) (b) contemplates that amongst other persons sgdon age conn ra : . 
benefits may be shareholders who transfer their shares. How is it a : as ie 
tained whether such persons have Dkr a Sara awe ae ie as we 4 

it ? The answer is supplied by sub-s. ; 
Miuch is eases the benefit obtained ee a rg eeu ne iene eg Reactier 
ins a financial benefit under sub-s. ; 
erase rica oub-s: (4). In the nee Het it ths pena i eae 
icati no person could, be said to obtain a fin e 
! othe eectan ar ‘ll that he did was to receive payment for peck nd 
Satie dby him. A typical case, where such a contention was raised, was tha 
at la ent who received, a commission for introducing the promoters 
eee 88 ie ho provided the necessary finance. This appears 
of a scheme to financiers who p Jain meaning of the words and, to defeat their 
ee ee contre peg that the financial agent was concerned 
plain intention. On the assump ‘th t this assumption no question of liability 
line Phie tink ee Papa ites opt than “financial benefit” to describe 
arises) I can think of no w 
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the commission that he receives, nor on the scheme of the whole section can I 
see any reason why he, who has assumedly been a necessary link in the chain, 
should not be among those on whom liability is placed. If I had any doubt 
on this point, it would be removed by a consideration of sub-s. (5). That 
sub-section would be unnecessary, if liability could be escaped on the plea that 
a participant in the scheme had done no more than receive payment for services 

ndered. , 

"tT fans now turn to an aspect of the case to which the learned judges of the 
Court of Session found it unnecessary to give much consideration. I refer to the 
discretionary power vested in the commissioners by the provisos to sub-s. (1). 
It is clear that, apart from these provisos, the section might operate on persons 
whom I will call innocent shareholders, though it is not a happy expression, with 
a harshness which I should hesitate to ascribe to the legislature : not on them 
alone, for your Lordships have observed, cases in which “ innocent a persons 
other than shareholders have been subjected to disproportionate and crippling 
liabilities. But it is in regard to innocent shareholders that the question has 
been chiefly debated and I will direct my observations to them, remarking 
however that mutatis mutandis they are applicable to other persons also. 

In the case of innocent shareholders the position appears to be that in every 
case the commissioners have imposed on them the maximum liability which 
the section authorised, 7.e., they have ascertained the financial benefit which 
the shareholder is deemed to have obtained and then have fixed his liability 
at that amount. They have disregarded the real value of the shares and, in 
one case at least, have rejected as irrelevant evidence directed, to that value 
and they have made no distinction between innocent shareholders and share- 
holders who, though not otherwise concerned in the scheme, were aware of it. 
In the result they have, in effect, imposed drastic penalties on persons who 
not only had no knowledge of any scheme prejudicial to the revenue but may 
well have obtained no higher price for their shares than they would have 
obtained in an open market between willing vendor and willing purchaser. 
Of this no bettcr example could be furnished than that of the shareholders in 
Lord Saltoun’s case. The question then arises what course this House should 
take. Counsel for the Crown have with great perseverance pressed on your 
Lordships that, as the power vested in the commissioners under the provisos 
in question is a discretionary one, no case had been made out for any inter- 
ference by the court with their exercise of it and in support of their argument 
they cited words that I used in this House in the Fendoch Company case (3) 
( [1945] 2 All E.R. 145, 146). My Lords, I do not wish to qualify those words 
which were approved by the noble and learned Lords who heard the ease. 
But I did not intend nor can my words fairly be read as meaning that a discre- 
tion vested in the commissioners is not to be exercised by them judicially. 
Here, I think, two points arise, as has been clearly indicated in the opinion 
of my noble and learned friend Lorp THaNKERTON. For, though, generally, 
it may be said, that a discretion has not been judicially exercised, if its statutory 
basis, which rests on a true construction of the statute, has been misconceived, 
it is convenient in this case to treat as in a separate category the failure of 
the commissioners to exercise their discretion properly just because they mis- 
interpreted, the statute. A consideration of all the cases leaves me in no doubt 
that they did misinterpret it. For it is, to my mind, impossible that, if they 
had realised what was the full scope of the discretionary power vested in them 
on the construction which your Lordships have put on the statute, they could 
consistently have imposed on innocent shareholders the maximum liability 
without regard to the market value of their shares or imposed on other persons 
a wholly disproportionate burden. In the broader sense too the commissioners 
have not exercised their discretion judicially, in that they have, as already 
stated, rejected relevant evidence. But this was itself clearly due to the same 
muisinterpretation of the statute and I think it unnecessary to say more about it. 

,1 do not ignore that, as the liability of shareholders and others is reduced, 
soa greater burden must be borne by other persons. This may involve the 
promoters in a liability far exceeding any profits that they have made. That 
will be for the commissioners to determine. They may think it more suitable 
that the company itself should bear any additional burden. Their decision, 
whatever it may be, will at least avoid a result which appears a very grave 
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injustice to those who have been called innocent shareholders and have done 
nothing to forfeit that description. 

The importance of this case has led me to add these general observations 
on the construction of the statute, but I would end where I began by saying 


that in general and in detail I concur in the opinion of my noble and learned 
friend Lorp THANKERTON. 


LORD MORTON OF HENRYTON : My Lords, with the qualifications 
which I am about to mention, I agree with the opinion which has just been 
delivered by my noble and learned friend Lorp THANKERTON. I agree with 
his observation that, generally speaking, the courts are not entitled to interfere 
with the exercise of such a discretionary power as is conferred by s. 24 in the 
present case “‘ unless either (a) the exercise of the discretion has not complied 
with the conditions provided by the statute for the exercise of the discretionary 
power or (6) the power has not been exercised judicially.” To my mind, however, 
and here I think I am not wholly in agreement with my noble and learned friend, 
the only “ conditions provided by the statute for the exercise of the discretionary 
power’ in the present case are, first, that the commissioners must make an 
apportionment in the case of a person who comes within proviso (ii) to sub-s. 
(1) and, secondly, that the sum apportioned to such a person must not exceed 
the maximum laid down by that proviso. The commissioners and the Special 
Commissioners have complied with both of these conditions throughout the 
series of cases now under consideration by your Lordships’ House. On the 
other hand, I think it is impossible for the commissioners or the Special Com- 
missioners to exercise their discretion judicially unless they consider, in the 
case of a person coming within proviso (ii), the amount of real financial benefit, 
as distinct from the “ deemed ”’ financial benefit, which that person has obtained 
as a result of the sale of his shares, and, in the case of a person coming within 
proviso (i), the amount of the real financial benefit which that person has 
obtained as a result of the transactions in question and how far (if at all) that 
person is removed from actual complicity in the stock transactions. It will 
shorten my observations in several subsequent cases under appeal if I now state 
how, in my view, the commissioners and, the Special Commissioners have gone 
wrong in the exercise of their discretion in the present case, and it will be con- 
venient if I use the phrase “innocent shareholders’ to denote persons who 
transferred their shares without knowing that any such stock transaction as 
is described in sub-s. (1) was in progress or in contemplation. The SoLicrror- 
GENERAL for England took exception to the use of this phrase. He suggested 
that it seemed to impute guilt to one body of persons and innocence to another. 
He pointed out that, at the time when the transactions now under consideration 
were carried out, they were legal and that the Finance Act, 1943, does not make 
them illegal, but merely imposes certain taxes. That is quite true, and I shall 
use the phrase only in the sense already stated. ; I would point out, however, 
that the section, and particularly proviso (ii), indicates that, in the view of the 
legislature, innocent shareholders (as above defined) deserved more favourable 
treatment than persons who were parties to a scheme of tax evasion, even 
although such scheme was within the law at the time when it was devised and 
Bae tok, I think the general scheme of s. 24 as to the liability of Be aes 
including the company, coming within sub-s. (1) (b) is as follows. the com- 
missioners make a direction under s. 24, that direction must extend ah po 
equal to the “ full tax,’”’ no more and no less. Prima facie that sum ae “i 
joint and several liability of all the persons coming within sub-s. (1) ( ) r 
is realised, however, that so sweeping a provision might give rise fe charts oo 
ship and it is substantially modified by the provisos which follow. ; sh se 
(i) is of general application and gives the commissioners @ Se ot oy ce 
an apporticnment for any of the persons coming within aah ( a eras 
they are innocent shareholders or not. Proviso (ii) is closely linke rie ie ve 
(i). It singles out a class of persons and provides that in the case 0 tl ots: 
1 sera prema ag ceaeeery Eel dre ia alecan Thee she commis- 

ibed i iso. us it is direc ‘ 
a eie bound es Tales an apportionment in such a case, with an upper 

1 it leaves the commissioners free 
limit on the amount to be apportioned, but i 
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to apportion less than the maximum amount. On the other hand, in the beeps: 
of persons who do not come within proviso (ii), the commissioners can apportion 
or not as they think right and there is, in my view, no upper limit to the sum 
which they can apportion to any person. Sub-s. (3), which I need not read, 
deals only with the liability inter se of persons made jointly and severally liable 
for any sum. Cs R 

I do not think it matters whether one regards the commissioners as having 
two separate discretions under the two provisos, or whether one regards the 
discretion under proviso (ii) as being a sub-division of the general discretion 
under proviso (i). The discretion or discretions must be exercised, judicially, 
after a fair consideration of all the relevant facts, and in my view the Special 
Commissioners have failed to exercise their discretion under proviso (ii) judicially 
in the present case and in others of the series of cases now under appeal. The 
reason for this failure is that they have misconstrued the statute in thinking 
that it was their duty to make the innocent shareholders liable for the maximum 
amount laid down in the section. This misconstruction probably arose from 
the ‘tainted money” theory to which my noble and learned friend Lorp 
THANKERTON has alluded. As a result of this misconstruction of the section, 
they have regarded as irrelevant any evidence as to the market value of the 
company’s shares at the time of the transfer thereof, on the footing that the 
company was to continue as a going concern. : 

My Lords, in ascertaining the maximum sum for which any innocent share- 
holder can be made liable under s. 24, only two figures are relevant, viz., the 
amount which he got for his shares and the (4) (6b) value of his shares. If the 
former sum exceeds the latter, the difference represents the maximum liability. 
I cannot doubt, however, that when the commissioners come to consider whether, 
in the exercise of their discretion, they will make an innocent shareholder liable 
for a lesser sum, and if so, for what sum, a most relevant enquiry is : What sum 
represents the real financial benefit, as distinct from the ‘‘ deemed ”’ financial 
benefit, which that shareholder obtained as a result of the transactions in ques- 
tion ? That sum is surely the amount by which the sale price of his shares 
exceeded the market value of his shares at the time of the transfer, on the 
footing that the company was to continue as a going concern. It is difficult 
to imagine circumstances in which an innocent shareholder ought fairly to be 
made liable for any greater sum, in the exercise of the discretion conferred 
by the section, yet the Special Commissioners never embarked on this inquiry 
at all. It does not appear that any evidence of the market value was tendered 
in this case but counsel for the innocent shareholders contended that ‘‘ there 
was no justification for imposing on the original vendors of the shares the 
maximum amount of liability under the section.” That contention was rejected, 
and, I feel no doubt that, throughout: the series Of cases now before your Lord- 
ships’ House, the Special Commissioners regarded evidence of market value 
as irrelevant. The same Special Commissioners considered, each of these cases, 
and in one of them (Inland Revenue Comrs. v. Lord Saltoun and others. Re 
Wiliam Longmore and Co., Ltd.) the point arose directly for decision. The 
innocent shareholders in that case sought to rely on a statement prepared, by 
Mr. J. D. Hourston, a chartered accountant, computing the value of the shares 


and treating the company as a going concern. The Special Commissioners 
observed, in the Stated Case : 


- . » no evidence was led on behalf of the Commissioners of Inland Revenue as 
to the value of the shares except upon a computation in terms of sub-s. (4) (b) of 
8. 24 of the Finance Act, 1943, this being, in their view, the only relevant consideration. 
We did not accept Mr. Hourston’s valuation as relevan 


Thinking, as I do, that the Special Commissioners ruled out from consideration 
the question of the market value of the shares at the time of the transfer, and 
that they could not properly exercise their discretion under proviso (ii) without 
considering this question, I agree that they failed to exercise their discretion 
judicially, and that this case must be remitted to the Special Commissioners 
for reconsideration. 

I also agree that, as a result, the direction under appeal will have to be recon- 
sidered as a whole, and it may be convenient to point out that in exercising 
their discretion under proviso (i) the Special Commissioners are entirely free 
to apportion to any person a sum which is either greater or less than the amount 
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of cash which he received in the course of the transactions under consideration. 
This discretion also must be exercised judicially, but apart from this implied 
requirement I can find no statutory basis to which the Special Commissioners 
were bound to conform in exercising it. 

Finally, I regret to find that I cannot wholly agree with the answers proposed 
by my noble and learned friend Lorp THaNnKERTON to the questions of law 
asked in the Stated Case. I think that some of the questions are so phrased 
that they cannot suitably be answered either “‘ yes” or “no.” I agree that 
question (1) should be answered in the affirmative, but I would answer question 
(2) and also question (10), so far as it relates to the shareholders, as follows : 
These persons come within s. 24 (1) (6). The Special Commissioners may 
apportion part of the full tax to these persons if, in the judicial exercise of their 
discretion, they think fitsotodo. Questions (3) and (4) were not argued, and need 
not be answered. Questions (5) to (8) inclusive are closely linked together. 
They are not very happily worded but I think that in question (5) the Special 
Commissioners are saying, in effect: ‘“‘We have gone through the process of 
first apportioning to the innocent shareholders the full difference between the 
sale price of their shares and the (4) (b), value, and then apportioning the balance 
of the full tax upon the persons mentioned in pt. II of the direction of the 
commissioners. Was this right ?”’ In questions (6), (7) and (8) they suggest 
certain other possible methods of apportionment. I do not think that any 
of these four questions can be answered satisfactorily by a simple negative or 
affirmative, and I would answer them as follows :—The Special Commissioners 
should view the situation as a whole, considering all relevant facts. The statute 
leaves them to decide, in the exercise of their discretion, how the liability for 
the full tax should be spread over the company and the other persons coming 
within sub-s. (1) (6), having regard to the necessity for apportionment, and the 
upper limit laid down, in the case of persons coming within proviso (ii). 

I would agree that question (9) should be answered in the negative, because 
the Special Commissioners have failed to exercise their discretion judicially. 
I find nothing in the statute which prevents them from imposing the maximum 
liability on the original vendors of the shares, in this case or in any other of 
the series of cases under appeal, if, exercising their discretion in a judicial 
manner, they come to the conclusion that this is the proper course. 

My Lords, in all other respects I agree with the motion proposed. 


LORD MACDERMOTT: My Lords, the series of appeals of which this 
appeal is the first raises a number of questions as to the truc construction of 
s. 24 of the Finance Act, 1943, which may conveniently be dealt with in this 
opinion. The most important are those affecting the basis of chargeability 
to the tax imposed by sub-s. (1) of that section and I will begin with them. 

The opening sentence of this sub-section states the conditions which must be 
satisfied before the commissioners can make a direction bringing the charging 
provisions of the section into operation. These conditions may be sufficiently 
gummarised for present purposes as follows—(i) There must have been a 
disposal of some of the stock in trade of a company at less than its full market 
value to or for the benefit or by the procurement of any persons holding, or 
being in a position to obtain, a controlling interest in the company ; (ii) there 
must have been a disposal of ‘‘ that stock ” or part of it by some person “ata 
profit’; and (ili) that disposal at a profit must have been in circumstances 
in which (apart from s. 24) the full tax (as defined in sub-s. (2) ) is not payable 
or, in the opinion of the commissioners, is unlikely to be recovered. No point 
is open with regard to the third of these conditions. Of the others it may be 
observed, that condition (ii) relates to what has already been so disposed of as 
to come within condition (i). To avoid confusion, I will refer to transactions 
within condition (i) as the small price transactions ; to those within condition 
(ii) as the big price transactions ; and to both categories together as the stock 

ansactions. 
i Whee these three conditions are satisfied the sub-section provides that the 
commissioners may direct that a sum equal to the full tax shall be chargeable 
by way of excess profits tax ; and— 

(b) that that sum shall be a joint and several liability of such persons as may oe 
specified in the direction, ‘being the company and the persons who, in the da . 
the commissioners, obtained (but for this section) financial benefits as a result of the 
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transactions aforesaid and any other transactions which, in the opinion of the 
commissioners, were effected in connection with or in association with any of the 
said transactions. ane 

It was to the terms ot para. (b), enacting as they do the general basis of indi- 
vidual liability, that much of the argument on this branch of the case was directed. 
The nature and extent of that liability, once it attaches, may be left aside for 
the moment. And it may, I think, be assumed that when the paragraph 
speaks of ‘‘ the transactions aforesaid ” and, at the end, “‘ the said, transactions 
it refers to what I have called the stock transactions. Proceeding thus to the 
question of chargeability, it may be said that the language of the paragraph 
makes the liability of any person, other than the company, depend, on three 
related factors : (i) Such person must have obtained a financial benefit, (ii) as a 
result of—the stock transactions and (iii) any other transactions which. were 
effected in connection with or in association with any of the stock transactions. 
In so stating the requirements of para. (b) I have omitted any reference to the 
words ‘‘in the opinion of the commissioners ’’ which occur twice therein as I 
do not think they assist in determining the questions of construction concerning 
liability. For the same reason I have not mentioned the bracketed words 
“‘ but for this section.” They signify nothing more, in my view, than an attempt 
on the part of the draftsman to meet the difficulty of describing as a benefit 
something which will subsequently be removed or reduced retrospectively by 
virtue of sub-s. (8). I should also add here that I do not think the true meaning 
of para. (b) makes what I have enumerated as the third factor a pre-requisite of 
liability in every case, for it is conceivable that financial benefits might accrue 
from the stock transactions alone, though in most cases, no doubt, a share of 
the profit resulting from those transactions would only be obtained because 
of some connected or associated, transaction as well. This does not mean that 
the connecting ‘“‘ and”’ should be read “or.” I see no reason why the ordinary 
conjunctive meaning should be rejected, but I would construe the passage 
in question as referring to financial benefits which are a result of the stock 
transactions or of those transactions and any other transactions which were 
effected in connection or in association with any of the stock transactions. 
Having regard to the facts, however, this point is not of immediate importance 
and it is necessary to consider all three factors. It will be convenient to do so 
in the reverse order to that stated above and using the words connection, result 
and financial benefit as short headings. 

Connection.—The question here is as to the nature of the connection or 

association. requisite to supply the third factor. Stated broadly, the substance 
of the controversy on this aspect was whether the words “‘ and any other trans- 
actions which, in the opinion of the commissioners, were effected in connection 
with or in association with any of the said transactions ’’ implied some degree 
of knowledge of a relevant stock transaction (either contemplated or in progress) 
on the part of the person to be charged. The Crown contended that such know- 
ledge was not, on the true meaning of the enactment, a pre-requisite of liability. 
For the subjects concerned it was urged that it was. The Court of Appeal has 
upheld the Crown’s submission. The Court of Session has taken a different 
view. On this question I find myself, unfortunately, unable to share the con- 
clusion favoured by your Lordships and the Court of Appeal. I prefer, though, 
as shall appear later, with some qualification, that of the Court of Session. In 
view of this divergence and as the grounds of my opinion are not the same 
as those of the Court of Session, I will state my reasons in my own words. 
_ My Lords, at first sight the suggestion that chargeability to tax depends 
in any way upon the state of mind of the person charged is strange almost 
to the point of being startling, but so are the terms of s. 24 and they must 
be examined without any undue regard for what is usual in taxing statutes. 
Your Lordships in the course of the discussion have heard much of the objects 
of this particular piece of legislation and of the dire results which it was said 
would flow from this or that interpretation of its provisions. Considerations 
of this kind may, on occasion, have their place, but the immediate purpose 
of the present investigation must be to see what the section says when read 
according to the natural meaning of the words used and in conformity with the 
canons of construction applicable to statutes generally. 

If it is said of A-that he effected a transaction “in connection with ” another 
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transaction, the meaning is conveyed, I think quite clearly according to the 
ordinary usage of language, that A was then conscious of the other transaction. 
A, of course, might effect a transaction connected in fact with another trans 
action of which he was altogether unaware, but in that event I do not think 
it would occur to anyone to say that A had effected a transaction “ in connection 
with ” that unknown transaction. And if the words “ or in association with ” 
are added to “‘in connection with” the implication of knowledge is, to my 
mind, no weaker. Indeed, it may well be stronger, for ‘‘ association” is 
perhaps the more purposeful word. If I understand the argument of the 
Crown aright, the view I have just expressed on the example given was not 
seriously challenged, but it was said that the wording of para. (6) was such 
as to avoid this implication of knowledge and particular stress was laid on tho 
use of the passive “were effected.’’ The construction favoured by counsel 
on behalf of the Crown was that these two words were the equivalent of ‘‘ came 
about ’’ and that, while admittedly a transaction had to be brought about by 
some person or persons, there was nothing in the section which made it essential, 
for the purpose of establishing the necessary connection or association, to 
inquire as to the state of mind of the parties to the relevant transactions. This 
came, in the course of the hearing, to be called the Olympian retrospect con- 
struction. It will be convenient to retain the expression for, though the 
metaphor is perhaps not altogether appropriate, it reflects the Crown case 
that the commissioners’ task at this stage of the procedure could be discharged 
by looking down when all was over and treating as connected transactions 
those which in fact were somehow linked together. My Lords, I am not dis- 
posed to regard this use of the passive as in itself significant. In the example 
I have just given the use of the passive would not alter the sense of the state- 
ment at all, and this, of course, is generally true of a change of voice, so long 
as one knows from the context who the actor is. The question remains whether 
the words “ were effected ’’—(i) mean ‘‘ were effected by such persons "—+.e., 
the persons who obtained financial benefits, or (ii) were used with the intention 
of leaving the determination of connection or association at large and un- 
trammelled by considerations of a subjective nature. In seeking the answer 
I shall, for the moment, not look beyond the wording of para. (5), though later, 
of course, the rest of the section must be explored. With the field thus limited 
I think it may be said that either construction is possible ; but, in my opinion, 
the natural import of the words favours the first, for the expression ~ were 
effected, ”’ is, I think, more aptly used in relation to a connection or association 
brought about consciously than in introducing the Olympian retrospect. Had 
the intention been to establish that, nothing would have been simpler than to 
use some such phrase as ‘‘. . . and any other transactions which, in the opinion 
of the commissioners, were connected with .. .” etc. After all, the words 
“were effected’ are not synonymous with ‘‘came about.” They invite i 
question—effected by whom? And inasmuch as para. (b) must be meg 
to some extent with what those it taxes have done, it seems to me that the 
reasonable and natural answer suggested by the context is—by the persons 
it is intended to charge. os 
. Before taking a eae survey it will be well to dispose of an ae as 
submission advanced on behalf of the Crown. It was to the effect : a ane 
if the words in question were to be read as implying eee : ain aoe 
transaction, the condition would, as a matter of construction, ulfi ee 
that knowledge resided in the mind of any of the parties pee - coe 
transaction. Thus, if A, having planned and prepared for the s ies nk 
actions, obtains, in order to get control of the company, the shares awn Fie 
Oa ance vf th Labil ay enacted dines petanotlde 
ion will suffice to strike B with habili f y 

ey ent tector by A in connection with a stock oes aw aeons 
by B. My Lords, I think this aera en we ef ae aaah ft 
reason why, in inquiring as to an essential eleme bye 
relevant ra AES ple Ls coloured Be aM at a 2 pie ete 
eee Nee rae aondite I ction may be joint, but 
in this way. Once established, liability under the a Bente 
the salah of establishing liability is @ several asa arvae Aen at 
be that if what spells liability for one individual could, s spear, 
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in order to fix liability on another. I can find nothing in any part of this 
drastic section to warrant such an irrational procedure and I think it may 
be left out of account. 

If I am right in this, the rival interpretations of the part of para. (b) now 
under consideration are but the two already mentioned, viz.; (1) the Olympian 
retrospect construction and (2) that which I prefer, thus far, and which would 
read ‘‘ were effected’ as meaning were effected by the person whose liability 
is in question. The textual rendering of the second would be “ were effected 
by such persons,’”’ to march with the plural form of the paragraph, but it, as 
already indicated, must be applied in a several manner in order that individual 
liability may be determined. For the reasons mentioned earlier this second 
construction, in my view, connotes knowledge on the part of the person effecting 
the connecting transaction. But knowledge.of what ? As I read the judgments 
in the Court of Session, it was there thought that what was necessary was 
knowledge of the scheme for evasion. With respect, I do not think that is so. 
On this interpretation the requisite knowledge is but such as to enable it to 
be said that the person to be charged, effected a particular transaction in connec- 
tion with any of the stock transactions. Knowledge of both stock transactions 
—which would come very near indeed to knowledge of the scheme—is not 
therefore essential. I think it is enough, for the purposes of the section, if the 
individual concerned, knows that a disposal of the company’s stock is in progress 
or contemplation. On the wording of the enactment, I am unable to hold 
that complicity or participation in the scheme, or even a knowledge of it, is 
required if this particular construction prevails. It will be convenient to term 
it the knowledge construction, and the knowledge it connotes the relevant 
knowledge. 

I now turn to the section at large to see if it repels or confirms the interpreta- 
tion thus tentatively favoured. I confess myself unable to find anything in 
the framework of the section which is incompatible with the knowledge con- 
struction. The Crown insisted that there was nothing penal about this legis- 
sinner oe fe pe cuceign of epnttig ioe was involved, it was beside 

: y be so, but I do not think it 
disposes of the knowledge construction. The broad purpose of this retro- 
spective enactment was to recapture by taxation what would have been exigible 
as a result of the big price transactions under the earlier excess profits tax 
legislation had those responsible for such transactions not conceived and put 
into practice a scheme for evading the tax. The general pattern of the hae 
as commonly employed, has already been detailed and I need not describe it 
again. It meant, almost necessarily, that the promoters had to effect trans- 
actions with others outside their own circle. Those others might become activ 
participants or abettors in the scheme or without being that they might ak 
with knowledge of an impending disposal of the stock, or, vet 4 ra th 
might know nothing of what was really afoot. The epee for the Growth 
fails to convince me that the release of this last category would derange th 
general design of the section. It was said that as a direction ther. ate h d 
to cover the full tax, those who received, substantial benefits out of fit bl 
stock transactions could not be left out of account, no matter tone ne 
or innocent they were; the Crown must have its full tax and Parli bie had 
spread the net widely to this end. Now if those who were witlicit Kine 2B 
$5 ae ne in, Set a of them, will undoubtedly have to bear apes 

en. Bu o not think this argument really advances the C 
It may have been assumed (to take one type of ‘ ion} that (eee an 
got a handsome price for their shares ihe phe ae prise en Sod aaa 
100 per cent., would in most cases have the r ] mit Khovledee ee 
have been thought right to pursue only those ae Senta ee ee 
for tax evasion or who, knowing that stock was pabemaitreenilinem ed cy 
ceed with a connected transaction to their own he ee 1 ee sola boas ass 
be nothing irrational about an enactment which cane ere peak 
manner in favour of those who had no Gaamiedoe BPs cardaraccs ieee 
But whether or not tha aN Bb au a hte es Ob Dae 
be'settled by cate ts Be full ae pi (alee Wake ee canhot eae 
to gather it in. One still hag eee eee 
auc E tharetare eure ae eh she detail orien ee what the enactment says 
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Though proviso (ii) of sub-s. (1) clearly postulates liability, it was called 
in aid of both constructions. It makes apportionment obligatory in favour 
of any person who has obtained financial benefits within the meaning of para. 
(6) ““ but only by reason of the transfer by him of shares which he did not obtain 
under any such transaction as aforesaid and he has not, apart from that transfer, 
been concerned in any such transaction as aforesaid...” In the Court of 
Session the Lorp PrEsiIpEnT laid considerable stress on the use here of the 
words “‘concerned in” which he regarded as signifying an active financial 
interest in the stock transactions and thus implying knowledge thereof on the 
part of the original shareholder. On this point I prefer the view of the MASTER 
OF THE Rotts, who found himself unable to give this special meaning to the 
phrase “ concerned in.” It is an expression apt to take its colour and significance 
from its context and I do not find it of any positive assistance in determining 
the question under discussion. Then it was said, on the other hand, that the 
terms of this proviso showed that liability could attach to an original share- 
holder whose only part in the connected transactions was the act of transferring 
his shares, inasmuch as it could not have been intended to confer the measure 
of relief granted by the proviso on those who were participants in the scheme 
for evasion. The MastTER oF THE ROLLs put it thus ( [1947] 1 All E.R. 158): 

If only transferors with knowledge are to be hit, it is only to such “ guilty” 
transferors that the limitation of liability in proviso (ii) will apply. And I ask myself, 
why should the legislature thus go out of its way to favour guilty transferors above 
other participants in the transaction ? I can see no answer to this question. It would 
seem more natural to have left such transferors to share the joint and several liability 
imposed on other persons, since it would have been their deliberate act which had 
enabled the scheme to be put into operation. 


I think it is clear from the context that the MAsTER oF THE ROLLS, in speaking 
of knowledge, meant knowledge of the scheme. So read, I would respectfully 
agree with his reasoning. But there is, I think, a substantial distinction to 
be drawn between those who know of the scheme and, are prepared, to advance 
it and those who know only that the stock is going to be sold. If the knowledge 
construction (as I have stated it above) is the true construction, it would appear 
reasonable enough that the legislature should have thought fit to lessen the 
burden for those who were caught just because they were aware of a stock 
transaction, though not otherwise implicated in the scheme. I, therefore, 
think that proviso (ii) is consistent with the knowledge construction. It would 
be pressing its language too far to say that it points positively to that construc- 
tion, yet I cannot but feel that the words “only by reason of the transfer by 
him” help to support the view I have expressed, concerning the Crown’s sub- 
mission on the significance of the passive “‘ were effected.”’ ‘ant 

The next part of the section which has a bearing on the question in hand 
is sub-s. (4) (6). I need not set it out. It will suffice to say that, when read 
with sub-s. (2), it provides that an original shareholder shall be deemed to have 
financially benefited to the extent by which the price he has got for his shares 
exceeds what might have been expected if the stock had been sold by the 
company immediately before the transfer in the ordinary course of trade for its 
full market value. It was not disputed that the datum line so fixed might 
be well below the fair or market value of the shares of the company as a going 
concern at the date of transfer, or that the result of the paragraph—at least in 
cases where the sale of the stock was such as virtually to put the company 
out of its normal business—was that original shareholders could be fixed with 
“« financial benefits ’’ considerably in excess of the actual gain which they had 
obtained by transferring their shares. In this .respect sub-s. (4) (b) stands 
in striking contrast to sub-s. (4) (a) which measures the financial benefit for 
mesne transferors (who in the ordinary course would be nearer the centre of 
the scheme) at their actual profit on re-sale. Counsel on behalf of the Crown 
were unable to advance any theory to account for the peculiar terms of sub-s. 
(4) (b) or to explain why the fair value of the shares at the date of the original 
transfer should not have been adopted as the datum line. My Lords, I find 
it hard to see any reasoned, purpose in sub-s. (4) (b) if, as the Crown contends, 
original shareholders who were ignorant of any of the stock transactions, may 
be struck with liability under the section. As several of the cases which your 
Lordships have been investigating go to show, the “‘ financial benefits ’’ deemed 
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to have been obtained by such shareholders (if sub-s. (4) (b) applies to them) 
could, if exacted in taxation, amount to a capital charge on the pre-transfer 
value of their holdings. But on the knowledge construction a rational basis 
for sub-s. (4) (6) is, I think, discernible. If, with the rate of excess profits 
tax at 100 per cent., a shareholder chooses to transfer his shares, knowing 
that a disposal of the company’s stock is intended by its new masters, 1t might 
well be said, notwithstanding his ignorance of any scheme to evade taxation, 
that he should have no reason to expect better terms than if the disposal had, 
taken place before he sold his holding. It may be that the computation of the 
liability of the company to the tax would be affected to some degree by the 
change of control, but, in the ordinary course, the transferor could not be 
expected to have adjustments of this sort in mind. What he might fairly be 
assumed to have contemplated, if aware only of an impending disposal of stock, 
is that the profits accruing therefrom would in all probability be swept into the 
Exchequer to much the same extent as if realisation had taken place before 
the share transfer. I think, therefore, that sub-s. (4) (6) supports the know- 
ledge construction unless the considerations just mentioned can be regarded as 
offset by a further argument advanced on behalf of the Crown which must 
now be examined. This was to the effect that the discretion conferred on the 
commissioners by provisos (i) and (ii) to sub-s. (1) would enable the drastic 
consequences of sub-s. (4) (b) for original shareholders caught by the Olympian 
retrospect construction, but ignorant of any stock transaction, to be tempered 
so as to accord with the merits. It would, I think, be going far to hold that the 
basis of chargeability under s. 24 depended on a discretion such as this. Be 
that as it may, however, I find myself quite unable to see in the commissioners’ 
discretionary powers any satisfactory protection for those who, on account 
of their ignorance of any of the stock transactions, ought, in common fairness, 
to be sheltered from the full rigour of sub-s. (4) (6) if the Crown’s view of the 
construction of sub-s. (1) (6) is to prevail. Let me take a hypothetical case. 
A, an original shareholder, transfers his holding in complete ignorance of what 
is afoot. The fair value of his shares at the date of transfer is £z. He sells 
for £x + y and the sub-s. (4) (b) value is £2 — z. If the knowledge construction 
be rejected A may be called upon to pay £y + z without any right to contribu- 
tion from anyone else. Were the commissioners free to reduce that liability 
to £y (or less) simply because A’s merits made such a step just and proper I 
should find less difficulty in this contention, but the section does not leave 
the commissioners really free to recognise A’s merits in this manner. Their 
direction must cover the full tax and what comes off A’s shoulders must be 
borne by some one or more of the others charged whose individual merits would 
all have to be investigated and weighed before the discretion could be exercised 
in other than an arbitrary and haphazard fashion. Such a process might be 
possible for the Special Commissioners after a full hearing. But the argument 
under discussion must be tested by reference to the commissioners whose duty 
it is to make the charging direction. If the present appeals are to be taken as 
fair samples of the sort of case dealt with by s. 24, I must confess myself at a 
loss to see how the commissioners, notwithstanding the powers conferred on 
them by sub-s. (9) as to obtaining information, could be expected to exercise 
such a discretion in a manner equitable to all. It goes without saying that I 
intend no reflection whatever on the competence and impartiality of these 
gentlemen. But their procedure is not apt for this purpose. They do not 
hear or see the parties concerned and they, in their turn, may have no oppor- 
tunity of knowing the full facts or of making informed submissions. In such 
circumstances the protection which, according to the Crown, the discretion 
would afford original shareholder A is, to my mind, so fraught with uncertainty 
and practical difficulty as to rob it of all weight in the determination of this 
question of construction. I do not forget that the learned SontcrroR-GENERAL 
suggested that the problem of balancing the merits of all concerned might 
be avoided by throwing abatements given to individuals on to the company. 
iT can find no warrant for such a procedure in the section and, if I may say so, 
I think the suggestion recognises rather than resolves the difficulties to which 
I have referred. I, therefore, leave sub-s. (4) (6) with my view of the correct 
interpretation of sub-s. (1) (b) strengthened rather than weakened. 

The only other part of the scction relied on as throwing light on this branch 
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of the case was sub-s. (5). I do not think it can be said to point conclusively 
in either direction. But I am of opinion that it is quite compatible with the 
knowledge construction and I incline to the view t’ at its phraseology suits 
that construction better than the other. The expression “in connection with 
any such transaction as aforesaid ” which it uses in relation to barristers, solicitors, 
accountants and bankers must, I think, be taken as referring to any of the stock 
transactions mentioned in the charging provisions of sub-s. (1), for only in such 
a connection would danger lurk. If so, how could a member of one of the 
professions named “ render services in connection with” a stock transaction 
without knowledge thereof? Or how could a banker receive interest “on a 
loan made by him in connection with ’” such a transaction without being aware 
of it? So far the language used certainly suggests that ‘“‘ were effected” in 
sub-s. (1) (b) means “‘ were effected by such persons ”’ or an equivalent. Sub- 
section (5) then proceeds to exonerate the merchant who deals in stock of the 
kind in question and who, having bought some of it at full market value, sub- 
sequently disposes of it at a profit. The MasTer or THE ROLLs regarded this 
provision as supporting the view of the Crown. He said ( [1947] 1 All E.R. 
159) : 

Such a merchant might or might not kiow the circumstances in which and the 
purpose for which Mr. Stewart had bought the whisky, but in either case the sub- 
section relieves him of liability, tnus setting a limit to the sequence through which 
the transaction can be pursued. 


This passage refers to knowledge of the scheme for evasion and presents an 
attractive argument against accepting such knowledge as an essential pre- 
requisite of liability. But it can have no applicability, in my opinion, if the 
knowledge construction prevails and the degree of knowledge it connotes is 
sufficient to attract liability ; for sub-s. (5) seems designed to relieve the merchant 
who has been a party to a big price stock transaction and has, therefore, know- 
ledge of it. As I have said, this sub-section is not conclusive. But it is, I 
think, not without some significance that, on its terms, it may be said of every- 
one it protects that he effected a transaction “in connection with . .. any 
of the said transactions.” 

For these reasons, my Lords, I would hold in favour of the knowledge con- 
struction as that which accords best with the language the legislature has seen 
fit to use. While I do not suggest that this interpretation leads to an ideal 
distribution of the burden of. the full tax, I find it less generally inequitable 
in this respect than the alternatives which have been discussed. And I may 
perhaps be allowed to add (though I do not rest any conclusion on this) that 
it helps to rescue what must be reckoned a virtue in taxing legislation as long, 
at any rate, as respect is paid to the proposition that ‘‘the tax which each 
individual is bound to pay ought to be certain and not arbitrary” (SMITH, 
WEALTH oF Nations, 1863 ed., bk. V, c. II, p. 371). For, unlike that urged 
by the Crown, it serves to limit and define the field of connected transactions 
under sub-s. (1) (6) and to restrict the ambit of the commissioners’ discretion 
so as to make the judicial exercise thereof a feasible task. 

Result.—Apart from the company only those who obtained financial benefit 
as a result of the stock transactions and the connected transaction or transactions 
are fixed with liability under the section. It is not enough to find that the 
person to be charged has been a party to a connected transaction and has 
obtained, financial benefit. Such phrases as “‘the totality of transactions,”’ 
“the global whole” and “‘ the unum quid”’ were used frequently by counsel 
in the course of the debate to denote that from which the “ financial benefits ”’ 
had to arise. These expressions serve a purpose but their comfortable rotundity 
must not be allowed to divert attention from the actual wording of the enact- 
ment or to obscure the distinction which it makes between connection and 
causation. ‘The words ‘as a result’ cannot be left out of account. What 
follows them must, I think, be the cause of the financial benefits, and the cause 
in the sense in which the law understands the word and its equivalents. It 
must not be too remote and it must be more than a mere causa sine qua non. 
In the chain of causation both the stock transactions must play a part as well 
as the connected transaction, though the latter need not have been effected 
in connection with more than one of the stock transactions. - It may be that the 
facts and circumstances linking the connected transactions will, in some instances, 
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ish the requisite causation without more. But in my opinion this need 
ne sivas be 2 The case of the respondent, James Bell & Co. (Leith) Ltd., 
in the Longmore (No. 1) appeal, may be taken as an illustration. That respon- 
dent was selling agent for the Longmore Company in the South of Scotland 
under an agreement in writing which provided for the payment of commission 
and that the contract might be terminated at six months’ notice by either 
side. The purchase of the Longmore Company’s shares and the consequential 
change of control meant the end of this agency without notice and also the 
end of fees for the respondent Longmore directors. The agreement for the 
purchase of the Longmore shares provided for the payment of £7,500 to the 
Longmore directors to be distributed by them as they might decide between 
the selling agent and themselves, as directors, as compensation for loss of office. 
The directors paid the agent out of this amount the sum of £2,500 and there 
was evidence, which does not appear to have been disputed, that this was a 
reasonable measure of compensation for the loss of the agency without notice. 
The commissioners held that the agent company had obtained a financial 
benefit within the meaning of sub-s. (1) (6) of s. 24, and made it jointly and 
severally liable, with forty-seven others, for the sum of £348,803. The Special 
Commissioners affirmed the agent’s liability but limited it, by apportionment 
under proviso (i) of sub-s. (1), to £2,500, the sum actually received. Now, 
even if it may be assumed that this receipt was a connected transaction and a 
financial benefit and that the £7,500, the fund out of which it was paid, was 
the result of the stock transactions, can it be said that the agent company’s 
financial benefit was the result of the stock transactions and the connected 
transaction ? I do not think so. To hold that it was would be to stretch 
the chain of causation very far indeed. The agent cannot be regarded, on 
the terms of the Stated Case, as having got this payment merely because its 
principal shareholder was a Longmore director. It got it because it had a 
bona fide claim and the Longmore directors decided that £2,500 was a reasonable 
settlement of that claim. It was their payment and in other circumstances 
might well have been made out of the assets of the Longmore Company. As 
the facts are, it may be possible to discern a connection between this payment 
and the stock transactions, but I do not think it can properly be described as a 
result of them in law. In my view, the decision of the commissioners was 
wrong. It seems to me but another application of the untenable “‘ tainted 
money ”’ principle, which was not accepted by the courts below or advanced 
in argument before your Lordships. 

I may add here that, in my opinion, the words “as a result of ” are equally 
applicable to all persons, other than the company, whom it is proposed to specify 
in the direction. It was suggested that where a transfer of shares was found 
to be a connected transaction the transferor was struck with liability by virtue 
of sub-s. (4). The MasrEer or THE ROLLS appears to have favoured this view 
though it seems to necessitate reading the “and” as “or” in the passage 
in sub-s. (1) (6)—‘‘as a result of the transactions aforesaid and any other 
transactions . . .”’ With all respect I cannot share that view. Once such a 
transfer has been held a connected, transaction I think sub-s. (4) settles the 
existence and quantum of the financial benefit. But it still remains to ask 
whether that benefit has been obtained as a result of the stock transactions 
and the connected transaction. If effect is to be given to the wording of sub-s, 
(1) (6) I do not see how that step can be omitted in the process of determining 
liability. 

Financial benefit—I doubt if it is possible to find a comprehensive and 
satisfactory definition of this expression and I do not think the present series 
of appeals requires the attempt to be made. In cases falling within sub-s. (4) 
I need not add, to what has already been said. In cases outside that sub-section 
I think it may suffice to state two propositions—(1) where the transactions in 
question involve a transfer of money or other property from the person alleged 
to have obtained a financial benefit, the existence and extent of the benefit 
should be determined by the net position, that is, after what that person has 
pared, with is taken into account ; and (2) where the financial benefit is obtained 
in respect of services rendered, or for the loss of the right to render services, 
tho extent of the benefit should be determined without regard to the value 
of such services or right. It cannot be said that these rules have a common 
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theory of enrichment. But I think they reflect the intention of s. 24. The 
principle of the first appears to be that adopted by sub-s. (4) notwithstanding 
the arbitrary measure of its second paragraph, and the second seems to bc 
clearly recognised by the terms of sub-s. (5) relating to professional services. 
The rate of remuneration ‘“ customary in the profession for services of such a 
character ”’ presumably connotes a fair reward for the work done. If the value 
of that work could be set off against the fee the financial benefit would be nil 
and sub-s. (5), as enacted, would be unnecessary. 

There remains several subsidiary questions on the construction or operation 
of s. 24 which I may deal with shortly. 

I agree with your Lordships and the courts below as to the meaning of “‘ full 
market value ”’ in sub-s. (2). 

I further agree that in the same sub-section the expression “the stock ”’ 
means the stock of the company which was disposed of otherwise than for at 
least its full market value as described in sub-s. (1). This meaning disregards 
the extent of any subsequent stock transaction but, on the wording of the 
sub-section, it is, I think, the only possible interpretation. 

I am also of opinion that in the exercise of the discretion conferred by the 
provisos to sub-s. (1) the question of apportionment and of the amounts to be 
apportioned should be approached with a view to securing, in so far as practicable, 
a just and equitable distribution of the burden of the full tax. This, to my mind, 
is the intention of the statute. That it has not been fully realised by the 
commissioners and Special Commissioners appears, I think, from the failure 
to regard evidence as to the fair value at the date of transfer of the holdings 
of the original shareholders who knew nothing of the stock transactions, and, 
from the common practice of apportioning to such shareholders the full amount 
of their financial benefits as computed under sub-s. (4) (b), irrespective of 
whether or not the aggregate of the financial benefits resulting from all the 
relevant transactions exceeded the full tax. 

My Lords, as I fear my inability to share the conclusions of the House regarding 
the basis of liability has already led me to express my own at greater length 
than I had intended, I will conclude this opinion by applying my views of s. 24 
to the present appeal as briefly as possible. 

The findings as to the stock transactions are stated by the Special Commis- 
sioners in a way which raiscs an initial difficulty. The small price transaction 
appears to have taken place after the big price transaction. The interval of 
time may have been short but the findings suggest a slip on the part of the 
promoters of the scheme in that the sale of the company’s stock of some 89,000 
gallons for £21,940 to Stewart seems to have been effected at a meeting held 
subsequently to that of Nov. 25, 1941, at which the shares were transferred 
and the events relied on by the Crown as showing the purchase of the 89,000 
gallons for £327,000 by the Highland Bonding Co., Ltd. and Duncan MacLeod 
& Co. Ltd., were completed by the handing over by the new directors of delivery 
orders for the company’s stock ‘‘in implement of the arrangement for sale 
previously made. If such was in fact the order of the transactions the con- 
ditions precedent to the making of a direction by the commissioners were not 
satisfied. But this point was not raised before the Special Commissioners and 
they put no question regarding it. It is, therefore, possible that had they 
directed their minds to it the relevant facts and circumstances might have 
been set out more fully and so as to put a different complexion on the matter. 
This possibility makes it undesirable to determine the present appeal on that 
ground alone and I will, accordingly, proceed on the assumption that there was 
jurisdiction to make a direction. 
grams conceded, that the original shareholders knew nothing of the stock 
transactions. The facts regarding the payment of £1,250 to David Lannon 
have already been fully stated and I need only add that there was aes to 
show that he had any knowledge of the stock transactions. I would, wee ore, 
dismiss the appeal of the Crown in its entirety, as regards the arth are- 
holders on the ground, of lack of the relevant knowledge, and as regards au 
on the same ground and, pico ital ee his financial benefit was not a 

. he stock and any connected transactions. 
yw is Sebdisial i it Benasics unnecessary for me to deal with ye Sas 
questions submitted by the Special Commissioners, But in view of wha 
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have said earlier concerning the statutory discretion, I would, if I may, record, 
the opinion that the answer to the fifth question should be an emphatic negative. 

Appeal against the respondents Ross & Coulter and others allowed. No order 
as to costs of appeal. a, ; 

Appeal against the respondent Lannon dismissed with costs. 

Solicitors : Solicitors of Inland Revenue for England and for Scotland (for the 
Crown); Ellis, Peirs & Co., agents for Maurice Kidd & Co., WS., Edinburgh 
(for the respondents Ross & Coulter and others): Stanley Wise & Co., agents 
for D. G. M’Gregor, W.S., Edinburgh (for the respondent Lannon). 


WILLIAM LONGMORE & CO., LTD. 

The questions of law in the Case stated by the Special Commissioners were :— 
(1) Whether in estimating the full market value of the whisky stocks in 
question we were entitled to take into consideration the prices prevailing on 
May 4, 1942, in the brokers’ market. (2) Whether upon the facts and evidence 
we were entitled to apportion any part of the full tax to the original vendors 
of the shares or any of them. (3) Whether upon the evidence before us we 
were entitled to fix the value of the shares for the purpose of s. 24 (4) (b) at 
£4. (4) Whether the sums received by the directors as compensation for the 
loss of office or any part of them represent financial benefits within the 
meaning of the said s. 24. (5) Whether the sum received by James Bell & Co., 
Ltd. represents a financial benefit within the meaning of the said section. 
(6) Whether there was evidence before us to justify our retaining in the 
direction the other persons and companies who appeal against our decision. 
(7) Whether the direction is right in form in respect that it apportions the 
liability for the full tax upon the original vendors of the shares in the first 
place and only the balance on the persons mentioned [other than the original 
shareholders]. (8) Whether the persons mentioned [other than the original 
shareholders] should be primarily liable in payment of the full tax. (9) Whether 
the persons who knowingly carried through the transactions whereby the full 
tax was not payable, apart from the provisions of s. 24, should be made 
primarily liable. (10) Whether the liability of all parties to the direction should 
be in proportion to the financial benefit obtained by them or deemed to be 
obtained by them. (11) Whether we were entitled to impose the maximum 
liability on the original vendors of the shares. 


The Solicitor-General (Sir Frank Soskice, K.C.), The Solicitor-General for 
Scotland (Douglas Johnston, K.C.), J. F. Gordon Thomson, K.C. (of the 
Scottish Bar), and R. P. Hills for the Crown. 

L. Hill Watson, K.C. (of the Scottish Bar), and D. Watson for the 
respondents Lord Saltoun and others. 

R. P. Morison, K.C., and J. B. W. Christie (both of the Scottish Bar) for the 
respondents Hendry or Allen and others. 


LORD THANKERTON: My Lords, like the appeals in relation to 
the Bladnoch Distillery Co., Ltd., in which judgment has been delivered, these 
appeals are concerned with the recovery of excess profits tax under s. 24 of 
the Finance Act, 1943, the construction of which has been fully discussed in 
the Bladnoch case. 

The first group of respondents are what have come to be termed the original 
shareholders, whose interests have been attended to by a committee known 
as Lord Saltoun’s committee. The second to fifth respondents are the original 
directors of the company, or their representatives. The sixth respondent, 
James Bell & Co., (Leith) Ltd., was the selling agent of the company in the 
south of Scotland. 

The principal shareholder in the company was the fifth respondent, Mr. 
Duncan Macpberson, who had been selling agent for the company since 1932 
under an agreement afterwards taken over by the sixth respondent, on its 
mmeorporation. The company was incorporated in 1880 and is a public 
company. It carries on the trade of distillers, and owns the Milton Distillery 
Keith, the oldest distillery in Scotland. In December, 1941, its share capital 
was £35,000, divided into 70,000 shares of 10s. each, of which 35,000 had been 
issued, It had then a stock of about 177,896 gallons of whisky, valued in its 
books at £27,159, and casks valued at £3,300. Negotiations for the purchase 
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of its shares were initiated at his own instance by Mr. R. J Cumming, a 
ee the other party to these negotiations being Mr. John D. ren an 
(who a8 acquired the shares and bought the whisky stock of the Bladnoch 
or aap Rati cea George Barclay. The negotiations were taken 
eae shen Pea ipa $ ame — circularised, the shareholders as to 
Pcie cihions’ bans recommended tneir acceptance. The requisite number 
of s ing accepted the offer, the purchase money was lodged 
in the bank against the transfer of shares on Apr. 28, 1942, and two-of the 
store resigned, being replaced by two nominees of Mr. Stewart. On 
ay 8, 1942, the two remaining original directors resigned, and 34,475 shares 
out of the 35,000 shares were then transferred to nominees of Mr. Stewart, 
ae Poe being paid at the agreed rate of £9 per share, amounting 
,275. was a term of the agreement for purchase of the shares that 
£7,500 would be paid for distribution as the directors might decide, between 
Mr. Duncan Macpherson, the Scottish agent of the company, and the directors 
as compensation for loss of office. Mr Macpherson was the principal share- 
holder in James Bell & Co., who by that time had succeeded him as Scottish 
agents, and they recerved £2,500 out of the £7,500, and the four directors 
received £1,225 each. 

It is unnecessary to go into details as to the financing of the purchase of 
the shares. It was provided by a loan of £370,000 from the Anglo-Federal 
Banking Corporation, Ltd., on the security of delivery orders for the 
company’s whisky stocks amounting to 177,896 gallons, which had been sold 
by the company, then under his control, to Mr. Stewart on May 4, 1942, for 
£33,178. On Aug. 13 Mr. Stewart resold 28,956 gallons to the company at 
the same price as he had bought them from the company, viz., £4,326, leaving 
148,940 gallons bought from the company for £28,852, which were resold by 
Mr. Stewart during August and September, 1942, for £480,287, at full market 
price with the exception of about 16,000 gallons, which were sold for less than 
full market price. This full market price was fixed by the Special Commissioners 
under sub-s. (2) of s. 24 at £555,200, and the full tax at £512,530. 

I will first deal with the appeal against the original shareholders. The only 

additional fact that may be mentioned is that the terms of the agreement 
for the purchase of the shares clearly contemplated the continuance of the 
company as a going concern. Before the Special Commissioners it was conceded 
on behalf of the Commissioners of Inland Revenue that neither Lord Saltoun, 
who gave evidence, nor any of the shareholders represented by him had any 
knowledge of any scheme to dispose of the stocks in such a way as to avoid 
payment of excess profits tax and in selling their shares did not do so in order 
to facilitate any such scheme. I may add that I can see no ground for 
questioning the probity of Lord Saltoun in relation to these transactions. 
The Special Commissioners expressed a similar view. It was not disputed that 
the original directors also knew nothing of any such scheme. 
_ This case is equally covered by the decision of your Lordships that the 
absence of such knowledge does not preclude a finding by the commissioners 
that a transferor of shares obtained a financial benefit as a result of the stock 
transactions and an associated transaction, and it will suffice to refer to the 
speeches and the decision in the Bladnoch case. Counsel for the original share- 
holders and counsel for the other respondents conceded, on that view, that the 
Special Commissioners were entitled, on the facts in this Stated Case, to find 
that the transaction for the sale of their shares was an associated transaction 
within the meaning of sub-s. (1) (0). 

It was contended on behalf of the original shareholders that there was no 
finding that the price paid for the shares resulted from these transactions, but, 
in my opinion, the effect of sub-s. (4) (b) is that the deemed benefit computed 
thereunder must necessarily have resulted from thesé transactions within the 
meaning of sub-s. (1) (6) for the reasons given by me in the Bladnoch case, 
to which I may refer. 

A fresh contention was submitted by the original shareholders, which they 
had also maintained before the Special Commissioners, that would appear to 
be without foundation. As I understood it, the contention was that, while 
for the purposes of determining the full market value and the full tax under 
sub-s. (2) the Special Commissioners deducted the 28,956 gallons of stock resold 
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i old on 
to the company in August, 1942, and treated the case ae Riviphra 
Aug. 4, 1942, was 148,940 gallons, they had not given dor. subs. (cas 
for the 28,956 gallons as an asset, in valuing the shares un 2 gee pra 
Mr. Aikman, H.M. Inspector of Taxes, gave evidence on pee iis : et pe 
appellants, and produced a statement, in which he broug peal cee 
£3 10s. per share for the purposes of sub-s. (4) (0). One item s eee 
as £57,105, which includes the 177,896 gallons of whisky at book p A 
another item adds the sale of whisky less the sum credited in the wees ; 
accounts, an amount of £525,228, which would seem to be a sale — abs 
gallons. Mr. Aikman made no allowance for goodwill. The Specia Siri 
sioners determined the value of the shares under sub-s. (4) (6) at £4 i es ~ 
stating that they did not restrict themselves to the book values of eis — 
assets and did not neglect to give a value to goodwill and post war credit, se 
took into account all the special circumstances of the case as they orn 
to them. The respondent shareholders have failed to substantiate the shar 3 
of their complaint on this head, and the third question of law in the Case 
Stated should be answered in the affirmative. , : ho.foll 

In this appeal the same question arises as to the computation of the fu 
market value under sub-s. (2) as arose in the Bladnoch case, and I need only 
refer to the decision in that case, which covers this case. The first question 
of law should be answered in the affirmative. : 

As to the exercise of the discretionary power of apportionment under proviso 
(ii) of sub-s. (1), the intimation of your Lordships made during the hearing 
was made at the close of the hearing of this appeal, and covers it, and fur the 
reasons given by me in the Bladnoch case, to which I may refer, and which 
are equally applicable to the present case, I am of opinion that the Special 
Commissioners have failed to conform to the statutory basis of the power of 
apportionment, and failed to act judicially in the exercise of that power, in 
that they treated as irrelevant the value of the shares on the footing of the 
company continuing as a going concern. It is to be noted that, as stated in 
the Case, the Special Commissioners had such evidence before them in the 
second of two statements submitted by Mr. Hourston, chartered accountant, 
on behalf of the shareholders, but held it irrelevant. Mr. Hourston’s first 
statement related to the valuation of the shares under sub-s. (4) (6). In this 
view, I am of opinion that the appeal should be allowed, that the interlocutor 
of the First Division of the Court of Session in regard to the original share- 
holders, dated Jan. 31, 1946, should be reversed, except in regard to expenses, 
and that the questions of law in the Stated Case, so far as affecting the original 
shareholders, should be answered as follows :—the first question in the affirma- 
tive, the second question at this stage, in the negative, in that relevant evidence 
has not been taken into consideration and that the proper basis of apportion- 
ment has not been observed, the third question in the affirmative, the questions 
seventh to tenth in the negative, in that the proper basis of apportionment 
has not been observed, the eleventh question in the negative, and find it 
unnecessary to answer the sixth question. There should be no order as to the 
costs of the appeal. The Case should be remitted to the Special Commissioners 
to proceed as accords. 

I now take the appeal against the respondents other than the original 
shareholders. The original directors of the company were Mr. G. D. Allan, 
represented by his widow, the second respondent, Mr. S. W. Mayer, the third 
respondent, Colonel H. J. Kinghorn, now represented by the fourth respondents, 
and Mr. Duncan Maepherson, the fifth respondent. The sixth respondent was 
the selling agent for the company. These respondents were all included in the 
direction appealed against in respect of the shares distributed to them out of 
the sum of £7,500 in terms of the agreement for purchase of the shares, each 
director receiving £1,225, and the selling agents receiving £2,500, as I have 
already stated. These respective sums were apportioned by the Special 
Commissioners under proviso (i) of sub-s. (1) as an individual liability. The 
ae Division of the Court of Session discharged them from the direction, as 
a corollary to their having held that the transaction for the sale of the shares 
was not effected in connection with or in association with the stock transactions. 

As I have taken the contrary view, it appears to me to follow logically that 
these payments, which were stipulated for as part of the agreement for purchase 
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of the shares, are part of a transaction which the Special Commissioners were 
entitled to hold, and did hold, to be an associated transaction. There remains 
the question whether there was evidence on which the Special Commissioners 
were entitled to hold that these payments, in whole or in part, were financial 
benefits obtained as the result of the associated transaction within the meaning 
of sub-s. (1) (6). As regards the original directors, it was admitted that none 
of them had a written contract of service. Mr. Mayer became a shareholder 
of the company in 1904; he became a.director in 1913 and had been chairman 
of the directors since 1921. Colonel Kinghorn had been on the board of directors 
for six years prior to May, 1942, and Mr. Macpherson joined the board in 
October, 1940. Mr. Allan, who was secretary of the company, joined the board 
in June, 1941. At the annual general meeting, held on Nov. 7, 1941, the total 
directors’ fees was fixed at £400, to be paid annually until subsequently altered. 
The directors received no fees in respect of the part of the year from Oct. 1, 
1941, to May, 1942. It appears to me that at least they had a right to remain 
in office until the end of the year on Sept. 30, 1942. It was also maintained 
before the Special Commissioners that it was frequently the practice of 
companies to pay compensation to directors who have no security of tenure. 
The Special Commissioners decided that the directors had received a financial 
benefit as a result of the transaction in respect of the sum of £1,225 received 
by each. In my opinion, the Special Commissioners must have based this 
conclusion on an application of the tainted money principle, with which I fully 
dealt in the Bladnoch case, and have not correctly understood the meaning 
and effect of the words .“‘ financial benefits as a result of” in sub-s. (1) (b). 
The contracting parties in this case were the purchaser of the shares, who 
made the offer, and the shareholders who accepted it, and the payment of 
£7,500 was truly made to the company, which was thereby put in funds to 
pay the “ compensation ” to the directors, it being a condition of the agreement 
that the directors should resign before the expiry of their appointment by the 
company. In my opinion, reasonable compensation for loss of an existing 
tenure of office by termination before its natural expiry by reason of the 
associated transaction is not a financial benefit resulting from that transaction 
within the meaning of the statutory provision. There was such an element in 
the present case, which the Special Commissioners have disregarded, and their 
decision rests on a mistaken construction of the statutory provision. It may 
be that the alleged practice of companies may be found to be in a comparable 
position, but the matter has not been considered or investigated. While it 
seems that it will be enough under subss. (1) (6) to find that any part of the 
sum in question is a financial benefit, I am of opinion that, for a proper exercise 
of the power of apportionment under proviso (i) the amount of the financial 
benefit in fact should be ascertained. Accordingly, on the facts as stated, the 
matter must be reconsidered by the Special Commissioners, with the conse- 
quent reconsideration of the direction as a whole, for the reasons stated by 
me in the Bladnoch case; and, as matters stand, the fourth question in law 
should be answered in the negative. I therefore propose that the appeal should 
be allowed, that the four interlocutors of the First Division of the Court of 
Session in regard to these respondents dated Jan. 31, 1946, should be reversed, 
except in regard to expenses, and that in each case the questions of law should 
be answered as follows :—the first question in the affirmative, the fourth 
question at this stage, in the negative, in that relevant evidence has not pee: 

taken into consideration, questions seventh to tenth in the negative and fin 
it unnecessary to answer the remaining questions. There should be no ieee 
as to the costs of the appeal. ee Case should be remitted to the Specia 

ramissi to proceed as accords. 
BS rotacls the. ahr are somewhat different, I have come to the same Sapeente 
in regard to the sum of £2,500 paid to the sixth respondent. As I have alrea y 
stated, Mr. Duncan Macpherson, the fifth respondent, who was an pear 
i to was the selling agent of the company in the south of Scotland, under 
~oinostenela le that he was not to represent any other Highland, malt distillery, 
at eden 3 t. commission per proof gallon on all whisky sold by him. 
Rh aa wa Ceanabla by six months’ written notice on either side. 
. ; ‘ his agree- 
its i ion, the sixth respondent took over the benefit of t er 

toa "Tho Special Ce aaibNert had evidence before them by Mr. Duncan 
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Macpherson that he regarded £2,500 as rather on the low side for compensation 
for the loss of a valuable agency but he had agreed to accept it because he 
was receiving £1,225 as compensation for loss of office as a director. Evidence 
in support of the contention that the £2,500 was genuinely compensation for 
loss of office and was not a financial benefit under s. 24 was given by Sir 
David Allan Hay, chartered accountant, Glasgow, who stated, inter alia, 
that the general thought behind the payment of compensation to an agent 
was that he might have organised his business for the purpose of dealing for 
his principal and that if he loses that agency he .suffers financial loss until a 
new agency is acquired. This is relevant evidence for the consideration of the 
commissioners, especially in view of the restrictive nature of the agency under 
the agreement. Accordingly, the fifth question of law should, be answered in 
the negative, and, with the substitution of the fifth question for the fourth 
question, I propose a motion in the same terms as in the case of the original 
directors. 


LORD PORTER: My Lords, so far as the original shareholders are 
concerned, this case only differs from that just dealt with in that it is concerned 
with a public and not a private company and I ‘see no logical ground of 
distinguishing between the two. I agree that the financial benefit received, 
by the original shareholders from the sale of their shares resulted from the 
combined, result of that and the sale of the stocks of whisky. 

The full market value in this as in the other cases was ascertained upon 
correct principles. 

Again as in the last case the commissioners have failed to act judicially in 
the apportionment which they have made in that they have acted on the 
tainted money principle and have failed to take into account the value the 
shares would have had if sold to purchasers intending to carry on the business 
as a going concern. 

I may add that the commissioners have rightly acquitted Lord Saltoun, 
and those shareholders whom he represents, of all complicity in the scheme 
and have recognised that he and they have throughout acted with complete 
propriety. 

So far as the directors and agents are concerned, I also consider that their 
remuneration for loss of their position is no doubt an associated transaction, 
but how much is properly described as a recompense for loss of office and how 
much, if any, a financial benefit has yet to be ascertained. 


LORD SIMONDS: My Lords, I concur in the reasoning and conclusions 
of the Noble Lord on the Woolsack. 


LORD MORTON OF HENRYTON: My Lords, in this case the 
respondents are firstly a group of innocent shareholders, Lord Saltoun and 
others, secondly, three directors of the Longmore company and the legal 
personal representative of the fourth director. All four directors were also 
innocent shareholders, but in addition to the purchase price of their shares 
they received £1,225 each as compensation for loss of office. The last respondent 
is James Bell & Co. (Leith) Ltd., the recipient of a sum of £2,500. 

It is plain that in this case there was evidence upon which the Special 
Commissioners were entitled to find that the innocent shareholders, including 
the four shareholders who were also directors, came within s. 24 (1) (6), and 
their counsel did not feel able to argue the contrary, in view of the interim 
intimation given by your Lordships on Nov. 28, 1947. It is equally plain that 
this case also must be remitted to the Special Commissioners for reconsideration 
in the light of the opinions expressed by your Lordships in the Bladnoch case. 
The Special Commissioners have again apportioned the maximum sum to the 
innocent shareholders and they have ruled out as irrelevant certain evidence 
as to the market value of the shares which was, in your Lordships’ view, both 
relevant and important. I have already referred to this matter in the course 
of my opinion in the Bladnoch case. 

It is necessary, however, to consider the question whether there was evidence 
upon which the Special Commissioners could properly hold that the four 
directors, who lost their office as directors by reason of the transfer of shares, 
but received £1,225 each as compensation for loss of office, thereby ‘‘ obtained 
financial benefits ”” within sub-s. (1) (6). For my part, I think there was such 
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evidence. It was the duty of the Special Commissioners to consider to what 
extent (if at all) the financial benefit to each director represented by the sum 
of £1,225 was greater than the financial loss to that director represented by 
his immediate loss of office. To that extent, and to that extent only, each 
director in his capacity as a director obtained a financial benefit as a result 
of the share transaction. It must be borne in mind that in the case .of these 
sums a financial benefit must be obtained in fact if the directors are to be 
brought within sub-s. (1) (6). Sub-section (4) does not apply to this particular 
transaction, and accordingly the directors are not “ deemed to have financially 
benefited.” In my view, however, the Special Commissioners might not 
unreasonably come to the conclusion that part of the £1,225 represented an 
actual financial benefit to each director. On the other hand, it was, in my 
view, quite impossible for the Special Commissioners, if they had directed 
their minds to the real question as stated above, to come to the conclusion 
that the whole of the £1,225 represented a financial benefit obtained by each 
director. To take only one point, at the annual general meeting of the company 
held on Nov. 7, 1941, the total directors’ fees for the year ending Sept. 31, 1941, 
were fixed at £400, ‘“‘such remuneration to be paid annually until altered at 
any subsequent annual general meeting.’’ At the date when the shares were 
sold and the directors lost their office they had done seven months’ work as 
directors, since Oct. 1, 1941, and as a result of the sale they received no 
remuneration for their seven months’ work. This was a financial loss which 
should be set off against the financial benefit represented by the £1,225 and 
there are obviously other matters to be weighed against that benefit. I can 
only guess at the mental process which enabled the Special Commissioners 
to come to the conclusion that each director obtained a financial benefit to 
the extent of £1,225 as a result of the sale of the company’s shares. They 
clearly did reach that conclusion, and under proviso (i) they apportioned 
that sum to each director. The Special Commissioners must have misdirected 
themselves in this matter, and when the Case is remitted to them they should, 
in my view, reconsider it on the lines I have already indicated. It may be 
that they were misled by the “tainted money” theory, which has been 
mentioned in the Bladnoch case. 

I should add that the Special Commissioners also purported to apportion 
certain sums to the same four persons in their capacivy as shareholders, under 
proviso (ii). In fact, these four persons do not come within proviso (ii), as 
they did not obtain financial benefits only by reason of the transfer by them 
of shares. This is, however, a matter of form rather than of substance, as 
these four persons come within sub-s. (4) (b) in regard to their transfer of shares, 
and I do not doubt that, if the Special Commissioners had made an apportion- 
ment to them as shareholders under proviso (i), they would have apportioned 
the same sum as they purported to apportion under proviso (ii). 

My Lords, a similar question arises in regard to a sum of £2,500 received 
by James Bell & Co. (Leith) Ltd., as compensation for the loss of that 
company’s position as sale agent of the Longmore company for the south of 
Scotland. The Special Commissioners came to the conclusion that the whole 
of this sum of £2,500 was a “ financial benefit ’’ within the meaning of s. 24, 
but limited the liability of the Leith company to that sum, under proviso (i). 
Here again, I think there was evidence upon which the Special Commissioners 
could come to the conclusion that the financial benefit to the Leith company, 
represented by the sum of £2,500, was greater than the financial loss to that 
company represented by the immediate loss of this agency. For instance, the 
agency could have been ended by six months’ notice on either side. On the 
other hand, here again I think that the Special Commissioners must have 
misdirected themselves when they found that the whole of the £2,500 represented 
a financial benefit obtained by the Leith company, and this matter also must 

reconsidered, by them. ; 
mr would add that, in my view, any financial benefits obtained by. the directors 
in their capacity as directors, or by the Leith company, clearly came within 
sub-s. (1) (6). These financial benefits were received by the directors and the 
Leith company respectively as a result of the sale of the shares in the Longmore 
company to the Stewart group ; in fact, the directors insisted, not unnaturally, 
that compensation to them and to the Leith company should be a term of the 
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agreement for the sale of the Longmore company’s shares. That sale would 
never have taken place but for the existence of a scheme to carry out the 
stock transactions and was an essential step in that scheme, though the innocent 
shareholders, including the directors, were quite unaware of these facts. Thus 
the financial benefits obtained by the directors and the Leith company were 
obtained, in my view, as a result of the stock transactions and another trans- 
action, namely, the sale of shares, which was effected in connection with the 
k transactions. 

or concur in the motion proposed, and make no further comment on the 
form of the answers to the questions of law in this case or in any other of the 
series of cases under appeal, as these answers are in the form thought appropriate 
by the majority of your Lordships’ House in the Bladnoch case. 


LORD MACDERMOTT : My Lords, it was conceded in this appeal 
that none of the respondents had any knowledge of the stock transactions. 
The appeal of the Crown would therefore fall to be dismissed in its entirety 
had my views regarding the construction of s. 24, as expressed, in the Bladnoch 
case, prevailed. Those views, however, must now give place to the conclusions 
of law already adopted by your Lordships in that appeal. Applying those 
conclusions, I consider that the original shareholders and also the directors 
(in respect of their compensation for loss of office) were properly retained in 
the direction by the Special Commissioners and that the case should be remitted 
for reconsideration of the amounts apportioned. I think that the financial 
benefit obtained by each director as such was, prima facie, the amount 
received, by him as compensation from the purchasers of the shares, but this 
would not preclude the Special Commissioners from apportioning less if they 
thought fit, and on that account it is well that the remit should cover this 
class. As regards the respondent, James Bell & Co. (Leith) Ltd., (the selling 
agent) I would dismiss the appeal because, in my opinion, its financial benefit 
was not a result of the stock and connected transactions. I have given my 
reasons for that opinion in the Bladnoch case and need not repeat them here. 

Appeal allowed. No order as to costs of appeal. 

Solicitors-: Solicitors of Inland Revenue for England and for Scotland (for 

the Crown); Beveridge & Co., agents for L. Mackinnon & Son, Aberdeen, 

and Macpherson & Mackay, W.8S., Edinburgh (for the respondents, Lord 

Saltoun and others); SLhomas Cooper & Co., agents for Boyd, Jameson & 
Young, W.S., Edinburgh (for the respondents Hendry or Allan and others). 


GLASGOW BONDING CO., LTD. 

The questions of law in the Case stated by the Special ComYhissioners were :— 
(1) Whether in estimating the full market value of the whisky stocks in 
question we were entitled to take into consideration the prices actually obtained 
by Duncan MacLeod, Ltd., in the brokers’ market ? (2) Whether upon the 
facts and evidence we were entitled to apportion part of the full tax to the 
original vendors of the shares or any of them? (8) (a) Upon the facts stated 
were the sales and transfers of shares by the original vendors ‘‘ other transactions 
which were effected in connection with or in association with any of the said 
transactions ’’ within the meaning of s. 24 (1) (6) of the Finance Act, 1943 ? 
and if not (b) Is the direction lawful in so far as it directs a charge upon the - 
original vendors of shares? (4) If question 3 (b) is answered in the 
affirmative, were we in applying s. 24 (1) (ii) and (4) (6) of the said Act :— 
(a) entitled to apportion preferentially upon the original vendors of shares 
so much of the “ full tax’ as was equal to the amount by which they were 
deemed, to have financially benefited ; and to treat the balance of the “ full 
tax’ as being the limit of the liability of all other persons who obtained 
financial benefit ? or (6) bound to make a trial apportionment of the “ full 
tax’ as between (i) the original vendors of shares and (ii) all other persons, 
in proportion to the respective benefits of these two classes; and thereafter 
to make a trial apportionment, against the original vendors of shares, of a 
sum no greater than either (i) their amount of the final apportionment, or 
(ii) their respective financial benefits ? (5) Whether there was evidence before 
us upon which we were entitled to fix the value of the shares for the purposes 
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of s. 24 (4) (6) at £6. (6) Whether there was evidence before us to justify 
our retaining in the direction the persons who appeal against our decision. 


The Solicitor-General (Sir Frank Soskice, K.C.), The Solicitor-General for 
Scotland (Douglas Johnston, K.C.), J. F. Gordon Thomson, K.C. (of the Scottish 
Bar), and R. P. Hills for the Crown. 

Sir Cyril Radcliffe, K.C., F. Heyworth Talbot and T. P. McDonald (of the 
Scottish Bar) for the respondents, Barclay and Holt. 

Scrimgeour, K.C., for the respondents, Long John Distilleries, Ltd. 


LORD THANKERTON : My Lords, the only respondents called in this 
appeal are those persons conveniently described as the original shareholders, 
and the questions at issue are mainly covered by the decision in the case of 
the Bladnoch Distillery Co., Ltd. 

The company was incorporated in 1937. It continued the business carried 
on by its predecessor under the same name as bonded store and warehouse 
keepers ; further, it had from time to time devoted its surplus moneys to the 
purchase of whisky, and, by December, 1941, had accumulated a stock of 
60,382 gallons of whisky of its own. The capital of the company was £25,000, 
divided into 25,000 shares of £1 each. Prior to Dec. 20, 1941, these shares were 
beneficially owned by Mr. James Barclay, 15,000 shares, Mr. Stanley S. Holt, 
100 shares, Mrs. D. S. Holt, now represented by her husband, the said Mr. 
Holt, 4,900 shares, and Long John Distilleries, Ltd., 5,000 shares. 

In the view that I take of this appeal, it will only be necessary for me to 
deal with one of the questions of law, on which the opinion of the court is 
desired, which is as follows: 

(3) (a) Upon the facts stated were the sales and transfers of shares by the original 
vendors “ other transactions which were effected in connection with or in association 
with any of the said transactions ” within the meaning of s. 24 (1) (b) of the Finance 
Act, 1943 ? and if not (6) Is the direction lawful in so far as it directs a charge upon 
the original vendors of shares ? 


On the question of the proper construction of sub-s. (1) (6), I may refer to 
my opinion in the Bladnoch case, in which it was held that absence of know- 
ledge, on the part of the original shareholders, of the promoters’ scheme for 
disposal of the stocks would not preclude the commissioners from finding that 
the transaction for sale of the shares was in fact connected or associated with 
the stock transactions. In my opinion I said: 

On the other hand, it may be that the absence of such knowledge is of some 
evidential value to the commissioners in determining whether in fact there was some 
such connection or association, and it remains open to maintain, as a question of law, 
that there was not evidence to justify the commissioners’ conclusion in fact that 
there was such a connection or association. 


I might have added that the existence of such knowledge might have evidential 
value in the contrary direction. It will therefore be necessary to consider closely 
the evidence in the present Stated Case in order to decide whether on the 
facts stated the Special Commissioners were entitled to find that there was 
such a connection or association—for that is the more correct form of the 
question. 

In November, 1941, the respondent Mr. James Barclay was approached 
by Mr. George Barclay, who asked whether the shares of the company could 
be bought. Mr James Barclay having consulted his co-shareholders, who: 
agreed to sell provided they received a reasonable price, he had a meeting 
in London with Mr. George Barclay, Sir Hector MacNeal. Mr. G. B. Morgan 
and another. Mr. George Barclay, Sir Hector MacNeal and Mr. Morgan had 
been concerned along with Mr. J. D. Stewart (who was the ultimate purchaser 
of the shares and the whisky stocks in the present case), in the transactions 
in the Bladnoch case. No offer resulted from this meeting. 

On Dec. 4, 1941, Mr. James Barclay had a call from Dr. Oscar Rabinowicz, 
who had been previously introduced to him by Mr. Duncan MacLeod, and 
was asked whether he could buy the business of the company. Mr. MacLeod’s 
company had been one of the joint purchasers at full market prices of the 
Bladnoch stocks from Mr. Stewart. Mr. James Barclay replied that he would 
require to consult his co-shareholders, but there was discussed a possible selling 
price of £7.per share, The shareholders agreed to sell at this price, and on 
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Dec. 12, 1941, an offer to sell all the shares of the company for £175,000 (at 
the rate of £7 each) was addressed to Dr. Rabinowicz. The offer was accepted 
by Dr. Rabinowicz. The offer provided for settlement on Dec. 19, 1941, when 
the purchase price was to be paid in exchange for transfers of the 25,000 shares. 
It was part of the arrangement that the then directors of the company would 
resign. 

Dr. Rabinowiez gave evidence that he was a Czecho-Slovakian refugee with 
ample funds, that he had purchased the shares of the company as an investment, 
and that he was interested in the company’s business as a ‘‘ running business. 

On Dee. 15, 1941, Dr. Rabinowicz received a letter from a firm of Manchester 
stockbrokers, on behalf of Mr. Stewart, asking if he was willing to sell the 
shares of the company, and offering to pay £8 per share for a quick’ deal, which 
they said was a top price and not subject to negotiation. Dr. Rabinowicz did 
not reply, but was soon approached by Mr. George Barclay, as representative 
of Mr. Stewart, and he arranged to resell the shares to Mr. Stewart for £8 per 
share, and he received a letter dated Dec. 18 ‘‘ purporting to come from Mr. 
Stewart ’’ confirming the arrangement, completion to take place forthwith. 
Dr. Rabinowicz stated that he had agreed to resell the shares because he had 
received a good offer which gave him a quick profit of £25,000. 

The crucial paragraph in the Case Stated is as follows : 


On Dec. 20, 1941, £175,000 was paid to Dr. Rabinowicz by Mr. George Barclay 
out of £200,000 made available to him at the Commercial Bank of Scotland, Glasgow, 
by the Anglo-Federal Banking Corporation, Ltd. (hereinafter called the “ Anglo- 
Federal Bank’). £175,000 was paid by Dr. Rabinowicz to Mr. Kidd on behalf of the 
original shareholders in exchange for transfers of all the shares in the company and 
resignations of the then directors. In the place of the original directors who resigned 
as aforesaid the said Mr. George Barclay and Mr. Spence (a business associate of Sir 
Hector MacNeal) were appointed directors. 


Thereafter, at a meeting of the new directors it was noted that the ownership 
of the share capital of the company had been assigned to Mr. Stewart, and a 
sale of the whisky stocks of the company to Mr. Stewart, stated in a letter by 
him to these directors to have been already arranged, was made at the price 
of £25,000 as evidenced by the books of the company. There is no evidence, 
and, no suggestion that the original directors were parties to, or knew of the 
previous arrangements. In due course, as was usual in these schemes, these 
stocks were subsequently disposed of by the Anglo-Federal Bank, who had 
financed the transactions, through Duncan MacLeod & Co., for an amount— 
after deduction of the latter’s brokerage—of £258,732, which the Special 
Commissioners fixed as the full market price under sub-s. (2). A considerable 
body of evidence was taken as to the source of the purchase price of £175,000 
which was paid to the original shareholders by Dr. Rabinowicz, but, however 
relevant that may have been to the now-discarded principle of tainted money, 
it appears to me to have no relevance to the question under consideration. 
In my opinion, only one conclusion on the evidence was open to the Special 
Commissioners, viz., that the purchase of the shares by Dr. Rabinowicz from 
the original shareholders and their purchase from Dr. Rabinowicz by Mr. 
Stewart were scparate transactions, separately completed. There is no evidence, 
or suggestion, that the original shareholders at any time were aware of the 
scheme for disposal of the stocks. There is no evidence that Dr. Rabinowicz 
represented Mr. Stewart, or that he was aware of, much less a party to, these 
schemes ; indeed, the evidence leads to a contrary inference, viz., that, the 
original enquiry by Mr. George Barclay in November and relative meeting in 
London having led to no result, Mr. Stewart and his associates had perforce 
to approach Dr. Rabinowicz, on learning that he had forestalled any intention 
they had of dealing with the original shareholders. I am, therefore, of opinion 
that the purchase of the shares from the original sharcholders by Dr. 
Rabinowicz was not a connected or associated transaction within the meaning 
of sub-s. (1) (6) of s. 24, and that the original shareholders were wrongly included 
inthe direction. This is clearly another case in which the Special Commissioners 
pr ceeded on the tainted money principle. 

Accordingly, I am of opinion that question (3) (a) should be answered in 
the negative, and, necessarily, the second head of the question should be also 
answered in the negative. The remaining questions of law are superseded, 
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I propose that the appeal should be dismissed with costs, and the interlocutors, 
which deal separately with each respondent, shouid be affirmed, with the 
variation that the second question should be included among the superseded 
questions. 

LORD PORTER : My Lords, as I understand the finding of the Special 
Commissioners in this case, the purchase by Dr. Rabinowicz was a genuine 
transaction of sale to one who was interested in the company’s business as a 
going concern and there is no evidence that it was a sale to one who either 
himself intended to obtain a profit by securing control and selling the stocks 
at an undervalue to someone who would resell them at a large profit and so 
avoid excess profits tax, nor that the purchase was made with the intention 
of selling to those who would make their profit in that way. The sale was not 
associated with the methods afterwards adopted by Mr. Stewart: there was 
an intervening transaction. 

In these circumstances I agree that the appeal fails. 


LORD SIMONDS: My Lords, I also agree. 
LORD MORTON OF HENRYTON : My Lords, I also agree. 


LORD MACDERMOTT: My Lords, I agree that the appeal fails. 
Appeal dismissed with costs. 
Solicitors: Solicitors of Inland Revenue for England and for Scotland (for 
the Crown); F. O. S. Leak, Burgess, Battersby & Co., agents for Tindal, Oatts 
& Roger, Glasgow, and for F. O. 8S. Leak, Burgess & Battersby, Manchester 
(for the respondents Barclay and Holt); Linklaters & Paines (for the 
respondents Long John Distilleries, Ltd.) 


ALEXANDER McGAVIN & CO. (GLASGOW), LTD. 

The questions of law in the Case stated by the Special Commissioners were :— 
(1) Whether Mr. James Barclay was correctly included in the direction in 
respect of the financial benefit received by him on the sale of his shares ? 
(2) Whether our computation of the full market value of the stock and “ full 
tax ” was based upon correct legal principles? (3) Whether there was any 
evidence to support our finding that the value of the said shares for the purposes 
of s. 24 (4) (6) of the Finance Act, 1943, was £8? (4) Assuming the direction 
to be lawful in so far as it directs a charge upon the original vendor of shares, 
were the commissioners, in applying s. 24 (1) (ii) and (4) (6) of the Finance 
Act, 1943 (a), entitled to apportion preferentially upon the original vendors 
of shares so much of the “ full tax ”’ as was equal to the amount by which they 
were deemed to have financially benefited, and to treat the balance of the 
“full tax” as being the limit of the liability of all other persons who obtained 
financial benefit ? or (b) bound to make a trial apportionment of the “ full 
tax” as between (i) the original vendors of shares and (ii) all other persons, 
in proportion to the respective benefits of these two classes, and thereafter 
to make a final apportionment, against the original vendors of shares, of a 
sum no greater than either (i) their amount of the trial apportionment, or 
(ii) their respective financial benefits ? (5) Whether there was any evidence 
to support our findings of fact in the cases of those persons against whom we 
confirmed the direction. 

The Solicitor-General (Sir Frank Soskice, K.C.), The Solicitor-General for 
Scotland (Douglas Johnston, K.C.), J. F. Gordon Thomson, K.C. (of the 
Scottish Bar) and R. P. Hills for the Crown. 

Sir Cyril Radcliffe, K.C., I’. Heyworth Talbot and T. P. McDonald (of the 
Scottish Bar) for the respondent. 

LORD THANKERTON: My Lords, the only respondent in this 
appeal is Mr. James Barclay, who was one of the six original directors, of 
whom one, Mr. R. H. Kidd, was alternate director for him. He beneficially 
owned, all the shares of the company and was managing director. 

The company was incorporated in 1930, and carried on the business of 
bonded warehouses proprietors, distillers, malsters, | blenders, bottlers and 
dealers in spirits and wines. Its capital is £6,000, divided into 6,000 shares of 
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£1 each. At Apr. 9, 1942, the company was possessed of whisky seer rE 
amounting to some 26,000 gallons. As the result of an approach by Mr. 
George Barclay, on behalf of a client whose name he did not pong «° 
meeting was held in London on Apr. 9, 1942, to discuss ‘the purchase of the 
shares of the company, which was attended by the respondent and the secretary 
of the company, the said Mr. Kidd, on the one side, and Mr. George Barclay 
and Mr. G. B. Morgan on the other. The price to be paid was agreed, at 
£13 5s. per share (£79,500 in all), and an offer addressed, to Mr. George Barclay 
was completed on behalf of the respondent by Mr. Kidd, as a partner of Messrs. 
Wilson, Stirling & Co., chartered accountants, Glasgow, which was accepted 
by Mr. George Barclay. Under this agreement £10,000 was to be paid forthwith, 
and it was paid on the same day by cheque drawn on Mr. George Barclay 8 
account with the British Linen Bank, Lombard Street, London. The balance 
of the purchase price—£69,500—was paid on May 5, 1942, by cheque on Mr. 
George Barclay’s account with Martins Bank, Lombard Street, London. It 
was a condition of the offer that the resignation of all the original directors 
should be accepted concurrently with or on completion of the transaction. 
This was done on Apr. 10, 1942, and Mr. Stewart’s nominees were appointed 
in their place. By letter dated Mar. 30, 1942, Mr. Stewart had asked Mr. 
George Barclay to ascertain the best terms on which Alexander McGavin & 
Co. (Glasgow), Ltd., could be acquired, and had said that he did not wish his 
name to appear in the transaction as it might affect the price. The Case states 
that in the purchase of the shares of the company Mr. George Barclay was 
acting as agent for Mr. Stewart. It further states that Mr. James Barclay 
did not know that it was intended to market the whole of the company’s stock, 
or from what source the said £79,500 was derived, and that he was not a party 
to any scheme for avoiding payment of excess profits tax. The subsequent 
history of the stock followed the now familiar lines. On May 6, 1942, the 
company sold to Mr. Stewart the entire stock, amounting to 25,861 gallons 
for £11,251, which the Special Commissioners find to have been less than its 
full market value, and it was sold by Campbells Distillery, Ltd., on behalf 
of Mr. Stewart for £93,780. The Special Commissioners computed the full 
market value of the said 25,861 gallons at May 6, 1942, at £102,700, and 
fixed the full tax at £81,047. 

Upon the evidence before them in relation to the sub-s. (4) (b) value of the 
shares, the Special Commissioners fixed that value at £8 per share, the difference 
between that figure and the £13 5s. per share, the purchase price, bringing out 
a figure of £31,500 for the 6,000 shares, and they found that the sum of £31,500 
‘““must be apportioned to Mr. James Barclay under proviso (ii) in order to 
arrive at the amount of the full tax to be borne by him.” 

On the general question of construction of s. 24 I may refer to the decision 
in the Bladnoch case, and my opinion in that case. 

Four questions were in issue before this House, two of which are covered 
by the decision in the Bladnoch case ; firstly, the position of original share- 
holders, who are in ignorance of the scheme of the promoters, and the 
conflicting decisions of the Court of Session and the Court of Appeal were 
fully discussed, in the Bladnoch case, and the decision was against the contentions 
of the original shareholders. Secondly, it was decided in the Bladnoch case 
that the Special Commissioners’ computation of the full market value was 
not open to challenge, and that decision applies in the present appeal. 

The third question falls to be determined on the facts of this case, and that 
is, whether on the facts before them the Special Commissioners were entitled 
to find that the transaction for the sale of the shares was a connected or 
associated transaction within the meaning of sub-s. (1) (6). In my opinion, 
the facts in the present case were amply sufficient to justify their finding. 
Mr. Stewart, the promoter of the scheme for the disposal of the stocks was 
the only purchaser of the shares in the present case, by means of which he 
secured, control of the company and its whisky stocks, which was an essential 
ingredient of his scheme. 

1e fourth question is whether the Special Commissioners exercised their 
discretionary power of apportionment under proviso (ii) of sub-s. (1) 
unjudicially and not in conformity with the statutory basis for its exercise. 
Counsel for the Crown conceded that the decision in this case must follow 
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the decision in the Bladnoch case, and accordingly this question must be 
answered in the negative, and the Case will go back to the Special Commis- 
sioners for their consideration in the same way as in the Bladnoch case. No 
argument was submitted on the fourth question of law in the Stated Case. 

i propose that the appeal should be allowed, that the interlocutor of the 
First Division of the Court of Session dated Jan. 31, 1946, should be reversed, 
except in regard to expenses, and that the questions of law in the Stated Case 
should be answered as follows—the first question, at this stage, in the negative, 
in that relevant evidence has not been taken into consideration, and that the 
proper basis of apportionment has not been observed, the second question in 
the affirmative, the fourth question in the negative in that the proper basis of 
apportionment has not been observed, and find the fifth question superseded, 
quoad ultra, find it unnecessary to answer the third and fifth questions. There 
should be no order as to the costs of this appeal. The Case should be remitted 
to the Special Commissioners to proceed as accords. 


LORD PORTER: My Lords, this is another example of a sale of shares 
by a holder ignorant of a scheme to avoid excess profits tax by selling the 
stocks of whisky possessed by the company. In accordance with the principles 
enumerated above that ignorance does not avail Mr. Barclay so as to keep 
him outside the mischief of the Act. 

Contentions that on the facts stated the sale was not an associated 
transaction and that the “full market value’’ was wrongly construed have 
also been disposed of. But here again the commissioners have acted upon 
the belief that it is enough that the money by which the price was paid was 
“tainted? and so far from taking into consideration the value of the shares 
in a going concern, have found that the maximum sum must be apportioned 
to Mr. Barclay. 

In these circumstances the case must go back to them for reconsideration. 


LORD SIMONDS: My Lords, I agree. 
LORD MORTON OF HENRYTON: My Lords, I also agree. 


LORD MACDERMOTT: My Lords, it is clear from the terms of the 
Stated Case that the respondent, an original shareholder, did not know of 
any of the stock transactions. But on the principles which have been laid 
down by your Lordships in the Bladnoch case I agree that this appeal should 
be allowed, and that the matter must go back for reconsideration by the Special 
Commissioners. 

Appeal allowed. No order as to costs of appeal. 

Solicitors: Solicitors of Inland Revenue for England and for Scotland (for 

the Crown); F. O. S. Leak, Burgess, Battersby & Co., agents for Tindal, 
Oatts & Roger, Glasgow (for the respondent). 


D. P. McDONALD & SONS, LTD. 


The questions of law in the Case stated by the Special Commissioners were :— 
(1) Whether on the facts and evidence we were entitled to hold that the 
original shareholders were persons who obtained (but for s. 24 of the Finance 
Act, 1943) financial benefits within the meaning of that section on the sale 
of their shares to Mr. Tucker? (2) In the event of question (1) being answered 
in the affirmative, whether on the facts and evidence we were entitled to 
apportion part of the full tax to the original shareholders in respect of the 
financial benefits so obtained by them? (3) In the event of question (2) being 
answered in the affirmative, whether we were entitled as a matter of construc- 
tion of s. 24 to disregard the contention of the original shareholders that any 
liability apportioned, to them should, be postponed to the liability of the other 
persons found liable? (4) Whether our computation of the full market value 
of the stock and “full tax’ were based upon correct principles and whether 
there was evidence to justify our computations? (5) Whether there was 
evidence before us upon which we were entitled to fix the value of the shares 
for the purposes of s. 24 (4) (b) of the Finance Act, 1943, in terms of our 
findings at £4 per share? (6) Whether there was evidence before us to justify 
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our findings in the cases of those persons against whom we confirmed the 
direction. 


The Solicitor-General (Sir Frank Soskice, K.C.), The Solicitor-General for 
Scotland (Douglas Johnston, K.C.), J. F. Gordon Thomson (of the Scottish Bar) 
and R. P. Hills for the Crown. 

R. P. Morison, K.C., and @. E. O. Walker (both of the Scottish Bar) for the 
original shareholders. 


LORD THANKERTON : My Lords, this appeal raises questions under 
s. 24 of the Finance Act, 1943, as to the disposal of whisky stocks of the first 
respondent, D. P. McDonald & Sons, Ltd., to whom I will refer as the McDonald 
company, and of the second respondent, Fort William Warehousing Co., Ltd., 
to whom I will refer as the Fort William company. Neither of these respondents 
appeared in the appeal. The remaining respondents either were, or now 
represent, the original shareholders in these companies, and appeared in the 
appeal ; I will refer to these respondents as the original shareholders. 

Four questions arose in the appeal against the original shareholders. It was 
agreed that three of these points, viz., the position of original shareholders, 
who were unaware of any scheme for disposal of the stocks, the correctness 
of the Special Commissioners’ computation of the full market value under 
sub-s. (2) of s. 24, and whether the exercise of the discretionary power of 
apportionment by the Special Commissioners under proviso (ii) was judicial 
and in conformity with the statutory basis of its exercise, should follow the 
determination of these matters in the cases of the Bladnoch Distillery Co., 
Lid. and of William Longmore & Co., Ltd., the judgments in which have now 
been delivered. The remaining question was whether the Special Commissioners 
were entitled, on the facts stated in the Case, to find that the transactions for 
the sale of their shares by the original shareholders were transactions 
“connected with or in association with” the stock transactions within the 
meaning of sub-s. (1) (b) of s. 24, and I will state the facts, so far as relevant 
to this question. 

The McDonald, company was incorporated in 1911. At the material dates 
in 1942, the authorised capital was £55,000 in shares of £1 each, of which 
£25,000 had been issued. The business of the McDonald company was that 
of distillers and bonded warehousemen. The Fort William company was 
incorporated in 1939, with an authorised capital of £30,000 in shares of £1 
each, all of which had been issued, the McDonald company holding 27,950, 
and the remaining 2,050 being held by shareholders of the McDonald company. 
The McDonald company was originally a family business. Colonel A. W. 
McDonald, D.S.0O., who was manager of this company, and who died in 
November, 1939, then held, along with his family, the majority of the shares. 
A large part of these shares had been acquired by Colonel McDonald only a 
few months before his death, for which purpose he had borrowed £70,000 
from the Bank of Scotland. These shares he had gifted, on their acquisition, 
to his son and daughters and, under the three years’ rule, they fell to be 
aggregated with the donor’s estate in order to determine the rate of duty 
payable, and the donees were liable for the estate duty on these shares at that 
rate. The debts due by Colonel McDonald, and the loss of his management, 
created great difficulty for his trustees. His son, who was the only other 
director who was a substantial shareholder, was on active service. These 
difficulties caused the trustees and the family to consider and finally to agree. 
to a sale of the whole holding of shares. After discussion with the minority 
shareholders, who were unconnected with the McDonald family, it was agreed 
in June, 1942, that all the shares should be disposed, of for the best available 
price, and that all the shareholders should transfer their shares to Dr. J ames 
Watt, W.S., Edinburgh, and Mr. James Shaw Wilson, chartered accountant, 
Glasgow, the auditor of the company. These transfers were accordingly made 
and written instructions were addressed to Dr. Watt and Mr. Wilson by all 
the shareholders, which inter alia specified the charges to be made by them, 
and, directed that the price to be obtained, after deduction of these charges, 
should not been less than £10 per share. The instructions further stated that 
the shares in the Fort William company belonged wholly to the McDonald 
company and that the interest in the Fort William company of any shareholder 
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who signed the imstructions would pass with the shares of the McDonald 
company, such shareholder regarding the price receivable for their shares in 
the McDonald company as covering the value of their shares in the Fort 
W illiam company. Between the date of these instructions and Jan. 22, 1943, 
inquiries _Tegarding the purchase of the shares were received from various 
persons, including Mr. Alexander Tucker, and copies of balance sheets and 
stock sheets of the company were sent by Mr. Wilson to these inquirers. In 
November, 1942, Mr. Tucker, having heard of the intended sale of the 
McDonald company, got into touch with Mr. Wilson, and a meeting was held 
in Glasgow on Jan. 7, 1943, between ’Dr. Watt, Mr. Wilson and Mr. Tucker, 
at which the sale of the shares was discussed, and Mr. Tucker was informed 
that if he did purchase the shares he would require to give to the vendors an 
undertaking that he would carry on the companies’ businesses, and that, in 
carrying them on, the companies would in disposing of their stocks of whisky 
dispose of them in the ordinary course of business at the prices of the items 
of stock current in the open market at the time of sale, and would take every 
person to whom he might transfer the shares bound in like manner. Mr. 
Tucker agreed to sign such an undertaking at the time of his purchase of the 
shares. He had previously been informed that the purchase price was £375,000, 
z.e., £15 each. No written bargain was ever made with Mr. Tucker, but he 
was informed that the shares would be transferred so soon as he was able to 
settle the transaction for cash. I quote the important paragraph in the Stated 
Case, as follows: 


On Jan. 22, 1943, Mr. Wilson was informed by the Commercial Bank of Scotland, 
Glasgow, that Mr. Tucker was ready to purchase the shares of the companies and a 
meeting was arranged at the Head Office of the Commercial Bank of Scotland. At 
this meeting there was handed over to Dr. Watt and Mr. Wilson a bank draft by the 
Commercial Bank of Scotland in their favour for £375,000 in exchange for transfers 
by them in favour of Mr. Tucker and Mr. William Anderson (Mr. Tucker’s nominee) 
of all the shares of the McDonald company and of all the shares of the Fort William 
company so far as not held by the McDonald company. At this meeting all the 
directors of the company resigned and Mr. Tucker and Mr. Anderson were appointed 
directors. 


On purchasing the shares, Mr. Tucker on Jan. 22, 1943, signed an under- 
taking addressed to Dr. Watt and Mr. Wilson in terms of the undertaking 
stipulated for at the previous meeting, in which Mr. Tucker described himself 
as the purchaser of the shares. 

It is stated in the Case that the original shareholders, at the time of the 
sale, had no knowledge of any arrangement whereby the whisky stock was 
to be sold at less than the full market value, and that they made the sale in 
good faith on the footing that the business of the companies would be carried 
on and that the whisky stock would be sold in the ordinary course of business. 

On the same day on which he had bought the shares, vz., on Jan. 22, Mr. 
Tucker sold them to Mr. R. D. McGlone for £500,000 (pursuant to written 
agreement between them dated Jan. 18, in which Mr. McGlone stipulated 
““T shall require the said stock to be held at the order of my bankers’), and 
transfers in his favour were executed accordingly. Mr. Harry Anderton and 
Mr. W. W. Jamieson were appointed additional directors and Mr. Tucker and 
Mr. Anderson resigned. On Jan. 22, 1943, Mr. McGlone instructed the 
Commercial Bank of Scotland, out of a sum of £500,000 placed at his disposal 
by the Anglo-Federal Banking Corporation, Ltd., of London, to place the 
sum of £434,000 to the credit of Mr. Tucker, then residing at the Central Hotel, 
Glasgow, and the said bank received a letter from Mr. Tucker, referring to 
the £434,000 placed at his disposal by Mr. McGlone, to issue to him a draft 
for £375,000 in favour of James Watt and James Shaw Wilson, and another 
draft in his favour for the balance of £59,000, less charges on both drafts. 
The first of these drafts was the draft already referred to as having been given 
by Mr. Tucker to Dr. Watt and Mr. Wilson in settlement of the price of the 
shares purchased by him from the original shareholders. How Mr. McGlone 
obtained the accommodation from the Anglo-Federal Bank, and the securities 
on which it was made available, I am not concerned, to refer to, as, however 
relevant thesé matters might be to the irrelevant suggestion of tainted money, 


they do not affect the present question, as I see it. 
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lith regard to the disposal of the companies’ whisky stocks, it is stated 
eat Pe: 22, 1943, bgt he had acquired the shares of the McDonald 
company, Mr. McGlone purchased the entire whisky stocks of that- company 
and of the Fort William company for £34,983; these stocks were 63,243.6 
gallons in the case of the McDonald company and 63,062.3 gallons in the case 
of the Fort William company, making a total of 126,306 gallons. On their 
re-sale between Jan. 27 and Apr. 1, 1943, a sum of £619,515 was realised. 
Under sub-s. (2) the Special Commissioners decided, the full market value was 
£600,000, and they computed the full tax to be £547,061. 

I should add that Mr. Tucker did not appear and give evidence before the 
Special Commissioners, but there was produced to them a letter dated Oct. 8, 
1943, in answer to a precept from the Inland Revenue Commissioners under 
sub-s. (9) of s. 24, containing one passage in which Mr. Tucker stated : 

I was not promised any financial assistance nor had I at my command the sum of 
£375,000, nor prior to Jan. 22, 1943, was any arrangement made for Mr. McGlone 
to provide me with necessary finance on the day of settlement. What I actually did 
was that I was playing for time both with the vendors and my prospective 
subpurchaser, Mr. McGlone, to clinch the sale of the shares of these two companies 
at an agreed price of £500,000 to him, and whereby I could reap a good profit. If 
Mr. McGlone had failed to complete his intended purchase from me at the above 
price at a specific time the whole deal would have dropped as the vendors were getting 
extremely impatient and expressed their wish to withdraw the shares from the market. 
It should be noted that on Jan. 11, 1943—four days after Mr. Tucker’s meeting 
with Dr. Watt and Mr. Wilson—Mr. McGlone began to arrange for the financing 
of the transaction of purchase of the shares on the security of the whisky 
stock of the McDonald and Fort William companies, and his written agreement 
to take the shares off Mr. Tucker was dated Jan. 18, 1943. In my opinion, 
the Special Commissioners were entitled, on the evidence, to find that these 
transactions for purchase of the shares, which were completed on the same 
day were interdependent and, in substance, constituted one transaction by 
which Mr. McGlone acquired control of the McDonald and Fort William 
companies from the original shareholders. On this view, the case closely 
resembles the Bladnoch case, and leads to a similar conclusion. 

I therefore propose that the appeal should be allowed, that the interlocutor 
be reversed, except in régard to expenses, and that the questions of law be 
answered as follows: the first, second and third questions, at this stage, in 
the negative, in that relevant evidence was not taken into consideration and 
that the proper basis of apportionment was not observed, the fourth question 
in the affirmative, and find the sixth question superseded ; the fifth question 
was not argued, and need not be answered. There should be no order as to 
the costs of the appeal. The Case should be remitted to the Special Commis- 
sioners to proceed as accords. 

The appeal against the McDonald company and the Fort William company 
would appear to have been rendered necessary by an error that has crept inta 
the interlocutor of the First Division in respect of these two companies, dated 
Jan. 31, 1946, in so far as it answers the first question of law in the Stated 
Case in the negative. The first question only affects the original shareholders, 
and, does not affect these two companies. The error is placed beyond doubt 
by the opinion of the Lorp Presipent, who says (1946 S.C. 170) : 

The two companies, the stocks of which were bought and sold by the promoters 
for the purpose of avoiding excess profits tax, also appeal against the direction, but 
it seems to me quite clear from the terms of s. 24, sub-s. (1) (b) that the commissioners 
were entitled, and even bound in the circumstances, to make a direction against them. 
The two companies raised a subsidiary question about the meaning of “ full 
market value. _ We have already held in the Bladnoch case that a company 
which voluntarily departs from this normal trading practice and markets its 
whole stock to enable excess profits tax to be evaded cannot claim the benefit 
of its pre-transfer methods of trading, and I refer to our opinion in that case. 
The interlocutor, by its answers to the fourth and sixth questions, rejects both 
of the contentions of the two companies, and the reference to the first question 
is efroneous. As our decision in regard to the original shareholders will involve 
& reconsideration of the whole direction by the Special Commissioners, for the 


paper which I have explained in the Bladnoch case, there will require to be 
@ remit. 
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I therefore propose that the appeal should be allowed, and that, subject to 
the deletion of the words “ the first question in the negative,” the interlocutor 
in respect of these two companies should be affirmed. There ghould be no 
order as to the costs of this appeal. 


_ LORD PORTER: My Lords, the respondents in this matter were 
original shareholders in a family business, the shares in which they desired 
to sell for legitimate family reasons; amongst them was included a trustee 
for certain members of the family. The purchaser, a Mr. Tucker, purchased, 
in order to resell and in answer to a precept issued under the section stated, 
that he purchased in order to sell at a profit and only found a re-purchaser 
at the last moment. Moreover it was a term of his purchase that he should 
undertake to carry on the business and exact a similar undertaking from 
anyone to whom he sold the shares. This was the only direct evidence of the 
inception of the transaction, but Mr. Tucker sold his shares on the same day 
as he completed their purchase and had arranged that sale four days earlier. 
Moreover the whole matter of the sale to Mr. Tucker and his resale to the 
ultimate purchaser was completed at the same meeting and in the presence 
of all three parties. 

In these circumstances the commissioners, in my opinion, were entitled to 
come to the conclusion that Mr. Tucker not only bought with the intention 
of reselling to those who had entered into a scheme for avoiding excess profits 
tax, but had actually so resold before he completed, his contract of purchase. 
It is true that in answer to a precept he wrote alleging that he acted in all 
innocence, but the commissioners were not obliged to accept this evidence 
and there is enough in the case to justify their finding. 

But here again they seem to have mistaken the principles on which they 
should have apportioned and the Case must go back for reconsideration. 

With regard to the companies I may add that I appreciate what my Lord 
has said. 


LORD SIMONDS: My Lords, I also agree. 
LORD MORTON OF HENRYTON : My Lords, I also agree. 


LORD MACDERMOTT: My Lords, I agree that the appeal in 
respect of D. P. McDonald & Sons, Ltd., and Fort William Warehousing Cos 
Ltd., should be allowed. 

As regards the respondents who were original shareholders and not aware 
of any of the stock transactions, the principles enunciated by your Lordships 
in the Bladnoch case are now binding upon me. I must confess to having 
experienced considerable difficulty in reaching a conclusion as to what the 
result of applying those principles to the facts, as they bear upon these 
respondents, should be; but I am not prepared, to differ from the motion 
which my noble and learned, friend on the Woolsack is about to propose. 

Appeal allowed. No order as to costs of appeal. 

Solicitors : Solicitors of Inland Revenue for England and for Scotland (for 
the Crown); Peacock & Goddard, agents for Frazer, Stodart & Ballinghall, 
W.S., Edinburgh, and for Davidson & Syme, W.S., Edinburgh (for the original 
shareholders). 


PETER DOUGLAS & CO., LTD- 


The questions of law in the Case stated by the Special Commissioners were :— 
(1) Whether on the facts and evidence any part of the full tax ought to be 
apportioned, to the original vendors of the shares ? (2) Whether our computa- 
tion of the ‘full tax” was correct ? (3) Whether on the evidence we were 
entitled to retain Mr. D. K. Brown and Mr. Selkirk, Wells in the direction ? 

The Solicitor-General (Sir Frank Soskice, K.C.), The Solicitor-General for 
Scotland (Douglas Johnston, K.C.), J. F. Gordon Thomson, K.C. (of the 


Scottish Bar) and R. P. Hills for the Crown. 
Tae aikahrde, K.C., and T. P. McDonald (both of the Scottish Bar) 


for the respondents. 
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LORD THANKERTON : My Lords, this appeal raises questions under 
s. 24 of the Finance Act, 1943, as to the disposal of the whisky stocks 0 
Peter Douglas & Co., Ltd., to which I will refer as the Douglas wen 
It was incorporated as a private limited company in 1938, with a share capi . 
of £100 in shares of £1 each. These were issued, to the two respondents, 50 
shares in each case, and were held by them until their sale on Nov. 1, 1941, 
as mentioned later. I will refer to the respondents as the original shareholders. 
Immediately prior to the sale of the shares the Douglas company was a 
of a trading stock of whisky amounting to 6,888.6 gallons, with a book value 
of £7,471 17s. 1ld. This stock was then pledged to its bankers for an over- 
draft of about £7,000. Mr. David Keir Brown arranged to purchase the 100 
shares in the Douglas company from the original shareholders for £7,500 on 
the understanding that the Douglas company should have no liabilities save 
for taxes to the extent of £700. At the same time Mr. Brown, unknown to 
the original shareholders, arranged that after he had acquired the said shares 
he would (1) effect a sale of the Douglas company’s whisky stock to Princes 
Investment, Ltd., for £7,500, and resell the said shares to City and Central 
Investments, Ltd., for £10,750. City and Central Investments, Ltd. and 
Princes Investments, Ltd., are both finance companies and deal in all types 
of commodities. The majority of the shares of both companies are held by 
Mr. Charles Clore who is a director of each. As Mr. Brown was not in a position 
to complete his purchase of the shares without temporary assistance City and 
Central Investments, Ltd., arranged an advance of £7,500 to him, with which 
he opened a bank account and completed his purchase on Nov. 1, 1941, by 
payment of £3,750 to each of the original shareholders in exchange for transfers 
in his favour of the 100 shares in the Douglas company, together with a 
minute electing him a director. The original shareholders retired from the 
directorate when they transferred their shares, leaving Mr. Brown as sole 
director. Thereafter, on the same day, by means of a bank draft for £7,500 
on behalf of Princes Investments, Ltd., in favour of the Douglas company, 
which Mr. Brown endorsed, as sole director, Mr. Brown had the amount placed 
to the credit of the Douglas company’s account with its bankers. The over- 
draft on that account being about £5,500, this payment discharged it, and 
put the account in credit. In exchange the Douglas company’s bankers 
handed over to Mr. Brown as director of the company the delivery orders for 
the whisky stocks which they held as security. Mr. Brown then sold the 
whisky stocks of the Douglas company to Princes Investments, Ltd., for 
£7,500, which was paid by the bank draft above mentioned. After completion 
of that disposal of the Douglas company’s whisky stocks, Mr. Brown carried 
out on the same day the other part of his previous arrangement by resale of 
the shares of the company to City and Central Investments, Ltd. In exchange 
for transfers of 98 shares in favour of City and Central Investments, Ltd., 
and of one share each in favour of Charles Clore and George Ogilvie Lind, 
along with a resolution signed by him appointing Mr. Clore and Mr. Lind as 
directors, Mr. Brown received £10,750, made up by cancellation of his bill 
of exchange for £7,500 above mentioned and £3,250 cash. 

Some time between Nov. 1 and 25, 1941, City and Central Investments 
purchased from Princes Investments, Ltd., for £17,500 the whisky stocks of 
the Douglas company which it had acquired and on Nov. 25, 1941, City and 
Central Investments, Ltd., sold these stocks at arm’s length for £29,170. 
Later, in valuing their investments, City and Central Investments, Ltd., 
valued the shares held. by them in the Douglas company at £350. 

The Case states that the original shareholders did not know and had no 
reason to suspect that the stocks of the Douglas company would be sold at 
pi than the market value or that there would be an evasion of excess profits 
ax. 

Under sub-s. (2) the Special Commissioners fixed the full market value of 
the stock on Nov. 1, 1941, at £28,470, and the full tax at £20,608. Under 
sub-s. (4) (b), they fixed the value of the shares at £21 per share ; the price 
tle original shareholders had received was £75 per share, and the difference 
between these figures is £54 per share, i.e., £5,400 on 100 shares, which was 
apportioned to them, the balance of the full tax being apportioned as a joint 
and, several liability of the Douglas company and the other persons concerned. 


H 
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The first question in issue was as to the position of original shareholders, 
who were unaware of any scheme for disposal of the whisky stocks at less 
than the market value or for an evasion of excess profits tax. This matter 
is fully dealt with in the case of the Bladnoch Distillery Co., Ltd., and the 
decision in that case clearly covers the present case and is adverse to the 
contention of the original shareholders. The second question related to the 
Special Commissioners’ computation of the full market value under sub-s. (2) 
of s. 24, and this point is also covered by the decision in the Bladnoch case, 
under which the Special Commissioners’ computation was upheld. 

The third question raised by the original shareholders was, as stated in 
their fourth reason in their Case, that the value of the shares was fixed upon 
the erroneous assumption that the applicable chargeable accounting period 
was three months, whereas it should have been twelve months. The Douglas 
company’s normal financial year was twelve months to July 31. In this case 
the Douglas company ceased to trade after Nov. 1, 1941, and the computation 
of the full tax under sub-s. (2) of s. 24 was made on the footing of a chargeable 
accounting period extending from July 31, 1941, to Nov. 1, 1941. That is the 
period of three months referred to. I did not understand that the original 
shareholders challenged that computation. When you come to sub-s. (4) (6), 
the Special Commissioners had to determine the difference between two fact ors, 
viz., (1) the consideration which the original shareholders in fact obtained 
for their shares and (2) the price which would have been obtained if the stock 
of the company had been sold by the company immediately before the transfer 
in such circumstances that the full tax became payable by or in respect of the 
eompany. The original shareholders maintain that, differing from sub-s. (2) 
the full tax in this case should be on the footing of a twelve months period, 
on the ground that the computation under sub-s. (2) was on a hypothetical 
basis. There is more than one answer to this contention. Firstly, the 
computation of the value of the shares under sub-s. (4) (b) is also on a 
hypothetical basis. Secondly, a chargeable accounting period is a statutory 
term, and it does not require authority to establish that it refers to a period 
of trading, the profits of which are the subject of inquiry. Thirdly, sub-s. (8) 
of s. 24 of the Act of 1943 and s. 22 (e) and (f) of the Finance Act, 1939, take 
one back to s. 20 (2) of the Finance Act, 1937, under which it appears to me 
that, the Douglas company having ceased to carry on business after Nov. 1, 
1941, their trading account could not be carried beyond that date, and that 
the appropriate accounting period fell to be determined by the commissioners 
under sub-head (c) of s. 20 (2). 

The fourth question argued before this House related to sub-s. (1) (b) of 
s. 24 and the financial benefit and the connected or associated transactions 
referred to therein. I may refer to my opinion in the Bladnoch case oa the 
general construction of this sub-section. The financial benefit here referred to, 
in the case of original shareholders, is the deemed benefit enacted by sub-s. 
(4) (6), as distinguished from the benefit in fact, which is proper matter for 
consideration by the commissioners in exercise of their power of apportionment 
under proviso (ii). But the question whether the commissioners were entitled, 
on the facts stated, to find that the transaction for the sale of the shares was 
a connected or associated transaction within the meaning of the sub-section 
is a proper one for discussion. I am of opinion that, in this case, there was 
ample evidence to justify the conclusion of the commissioners. — Under the 
transaction Mr. Brown himself purchased the shares from the original share- 
holders and thereby acquired the control of the Douglas company, which 
he promptly used to make the first disposal of the company’s entire whisky 
stock at a price less than the market value ; that appears to me to be sufficient 
to establish the connection or association of the transaction for the sale of the 

»3 with the stock transactions. alt 
othe ase the question whether the Special Commissioners a ae 
power of apportionment under proviso (ii) unjudicially and ca in con ein 7 
with the statutory basis for its exercise, and counsel for the Crown ae © 
that he was unable, in regard to this question, to distinguish this case from 
the Bladnoch case, in which this question has been answered, in the negative. 

; al should, be allowed, that the interlocutor 

I propose, therefore, that the appe ; A rahoulich 
of the First Division of the Court of Session dated Jan. 31, 1946, shou r) 
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, except in regard to expenses, and that the questions of law should 
sess Aas ae follows : the first question at this stage, m the negative, z 
that relevant evidence has not been taken into consideration, and that F e 
proper basis of apportionment has not been observed, and the second, ques my 
in the affirmative. There should be no order as to the costs of the appeal. 
The Case should, be remitted to the Special Commissioners to proceed as accords. 


LORD PORTER: My Lords, this case is concerned with the position 
of two original shareholders who sold their shares in ignorance of any pene 
devised by the purchaser to sell the company’s stocks of whisky wig Sic 
excess profits tax. Their position is similar to that of any other share oO 2 
so selling and no fault is to be found with the commissioners construction 0 
the phrase ‘full market value” and their computation thereon. Nor can 
it be said that there was not adequate evidence that the sale was connected 
with the ultimate disposal of the whisky stocks, the purchaser having et 
for the purpose of selling them and having sold them in pursuance of the 
scheme. But though the respondents fail on these grounds the question still 
remains whether the commissioners exercised a judicial discretion in apportion- 
ing to them the maximum sum permissible under sub-s. (4) (0). 

In my opinion they did not do so for the same reasons as are to be found 
in the previous cases. The matter must therefore go back for reconsideration. 

I may add that I agree with my Lord in thinking that’ the chargeable period 
was rightly computed. 


LORD SIMONDS: My Lords, I also agree. 
LORD MORTON OF HENRYTON: My Lords, I also agree. 


LORD MACDERMOTT: My Lords, in this appeal, also, the respondents 
who were original shareholders were without knowledge. of any of the stock 
transactions. In consequence of the decision of this House in the Bladnoch 
case, however, I agree that the appeal should be allowed and the matter 
remitted for reconsideration. In my opinion the chargeable period was 
correctly computed. 

Appeal allowed. No order as to costs of appeal. 

Solicitors: Solicitors of Inland Revenue- for England and for Scotland (for 

the Crown); Beveridge & Co., agents for W. & J. Burgess, W.S., Edinburgh 
(for the respondents). 


J. 8S. & J. BROWN, LTD. 

The Solicitor-General (Sir Frank Soskice, K.C.), The Solicitor-General for Scotland 
(Douglas Johnston, K.C.), J. F. Gordon Thomson, K.C. (of the Scottish Bar), 
and R. P. Hills for the Crown. 

L. Hill Watson, K.C. (of the Scottish Bar), and D. Watson for the respondent 
Lannon. 

Sir Andrew Clark, K.C., Mustoe and Caplan for the appellants J. 8S. & J. 
Brown, Ltd. and others. 


LORD THANKERTON : My Lords, these two appeals raise questions 
under s. 24 of the Finance Act, 1943, with regard to the disposal of the whisky 
stocks of J. S. & J. Brown, Ltd., to whom I will refer as the Brown company. 
I will state the facts so far as material to both appeals. 

The Brown company was incorporated as a private company in 1933, to 
carry on the business of wholesale whisky merchants. Its capital is £10,000, 
divided into 5,000 six per cent. cumulative preference shares and 5,000 ordinary 
shares, all of £1 each. All the shares were issued and, until June 2, 1941, were 
held as follows :—James R. Brown 3,930 preference and 4,900 ordinary, Mrs. 
Brown 1,070 preference, W. T. Clow 50 ordinary, and George Hannah 50 
ordinary. All the shares belonged to Mr. James R. Brown beneficially. Until 
June 2, 1941, the directors were Mr. Brown and Mr. Clow. As at the same 
date the Brown company owned a whisky stock amounting to 33,695 gallons 
and also a stock of wines and other liquors. Early in 1941, owing to ill-health, 
Mr. Brown instructed his accountants, Messrs. Dempster, Brechin & Waddell, 
chartered accountants, Glasgow, to endeavour to sell the business. Mr. Hugh 
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Brechin is sole partner of that firm, and had always been the company’s 
auditor. In the spring of 1941 it came to the knowledge of Mr. C. J. Oppenheim 
that a business, owning whisky stocks, which business turned out later to be 
that of the Brown company, was for sale by Messrs. Dempster, Brechin & 
Waddell. Mr. Oppenheim approached Mr. Lannon, the respondent in the 
first appeal, a financial broker, and asked whether he could find a purchaser, 
and gave him information regarding the Brown company and, its stocks of 
whisky, which had been obtained from Mr. Brechin. The matter was mentioned 
to Mr. Jesse Brown, who in turn brought the matter to the notice of Mr. Jay 
Pomeroy, a respondent in the second appeal. Mr. Pomeroy told Mr. Lannon 
that he was interested in the deal, but that he had only about £4,000, and 
asked Mr. Lannon whether he could arrange an advance up to £30,000 or 
£35,000. Mr. Lannon arranged for Messrs. Frank Fehr & Co. to make an 
advance against delivery orders for whisky stocks but the advance was not 
made. On May 21, 1941, Mr. Pomeroy, purporting to act as the accredited 
representative of Surplus Sales, Ltd., without prior negotiation, entered into 
a contract with Messrs. Dempster, Brechin & Waddell, as agents for Mr. James 
R. Brown, to buy the whole share capital of the Brown company for £39,000. 
The contract was confirmed in writing. Mr. Pomeroy made a deposit of £4,000, 
completion was to take place not later than June 15, and the vendor was to 
deposit all warrants for whisky stored in bond against completion, but reserved 
the right to call on about 900 gallons of whisky at about 248. per gallon 
to enable them to supply the requirements of some of their existing customers, 
and there was provision for the purchasers taking over certain liabilities. 
About May 24, 1941, it was agreed orally between Mr. Pomeroy, who stated 
he was acting for a company called Pomis, Ltd., and Mr. James Barclay, 
managing director of Highland Bonding Co., Ltd., whisky brokers, Glasgow 
(who had arranged with Mr. William Walker, managing director of William 
Walker & Co., Ltd., that their two companies should enter into a joint 
adventure for the purchase of the Brown company’s stocks), that the Highland 
Bonding Co., Ltd., and William Walker & Co., Ltd., would purchase 
the whisky stocks of the Brown company, less the 900 gallons to be 
acquired by Mr. James R. Brown, for £60,000. As it was Mr. Pomeroy’s 
desire to be in a position to deal with the whisky stocks of the Brown 
company whenever he was in a position to control the company and 
to have such stocks transferred to Surplus Sales, Ltd., he arranged with Mr. 
James R. Brown that the latter would, before he ceased to be a director of 
the Brown company on June 2, 1941, transfer the delivery orders for ae 
Brown company’s whisky stocks into the name of the Commercial Bank o 
Scotland to be held by it for Surplus Sales, Ltd. Mr. Brown did as he was 
requested, but he did not know at what price Surplus Sales, Ltd. was . 
acquire the stocks nor did he know what Surplus Sales, Ltd. was going to 
do with the said stocks when it acquired them. On J une 2, 1941, img heen. 
having previously arranged, decided that the said stocks he e rake 
company should be acquired cheaply by Surplus Sales, Ltd., and E a pe i 
from that company by Pomis, Ltd., at a profit to the former o eee pe 
cent. to 20 per cent., caused an invoice which, after certain aula 8, ee 
for 31,764 gallons of whisky to be issued on that date to Highland Bonding 
ea : i i On the same day, in exchange for the 
Co., Ltd., at a selling price of £60,000. On the y; camps 
delivery orders for the said whisky stocks, the Highland th oe aes 
gave Mr. Pomeroy a bearer cheque for £60,000, which was cas oe y him, 
the returned cheque being endorsed “per pro. Pomis, Ltd. ees ne 
Out of this £60,000 Mr. Pomeroy on the same day paid over vy ey rts 
holders of the Brown company erie sum i Heseiae eimai ep raves) 
ai 21, 1941, made u 1e purchase > » said, : 
pwc e the =a £35,000 Mr. Bek and Mr. rhs sp pa po 
d Mr. Brechin and Mrs. Margaret Honey, an appellan Ln Siocon» ; 
id appointed in their Ee In A cote aa ste Rieaghn ioe 
Mrs. Florence Mackenzie, also an appellan te laeg He HD ae enter ceri 
a director in his place. Ultjmately all the ee » br abe es dale 
transferred into the names of Mrs. Mackenzie for ee prefe aivaten cans 
4,950 ordinary shares, and Mrs. Honey for 50 ordinary Deen Rh coupes se 
held by these ladies on behalf of Surplus Sales, Ltd., in w 
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were beneficial shareholders as aftermentioned. The report of the Brown 
company’s auditors on the books and accounts of the company for the year 
ended Mar. 12, 1942, showed that the bulk whisky on hand at May 21, 1941, 
was disposed of to the extent of (a) 32,784.26 gallons to Surplus Sales, Ltd. 
at an overhead price of 6s. per gallon (about £9,835), and (b) 911 gallons to 
Mr. James R. Brown at a price of 24s. per gallon, in terms of agreement for 
sale of the shares of the company. It also showed that the balance of bond 
ana store stock of wines on hand at Mar. 12, 1941, was subsequently sold to 
Pomis, Ltd. at a price of £6,000. These two sales of whisky together amounted 
to 33,695 gallons. 

The Special Commissioners, under sub-s. (2) of s. 24, computed the full 
market value of the 33,695 gallons and the stocks of wine, as at June 2, 1941, 
to be £74,050, and fixed the full tax at £59,890. In the direction, they 
apportioned £9,000 to the original shareholder, Mr. James R. Brown, under 
proviso (ii) of sub-s. (i), and under proviso (i) they apportioned £700 to Mrs. 
Mackenzie, £300 to Mrs. Honey and £150 to Mr. C. J. Oppenheim ; they 
apportioned the balance of the full tax (£49,740) as a joint and several liability 
to Mr. Lannon, respondent in the first appeal, Mr. Jesse Brown and the 
following appellants in the second appeal, the Brown company, Mr. Pomeroy, 
Surplus Sales, Ltd., Pomis, Ltd., and the Russian Opera and Ballet Company. 
As already mentioned, Mrs. Mackenzie and Mrs. Honey are also appellants 
in the second appeal. 


The First Appeal. 

Some time after June 2, 1941, Mr. Lannon learned that Mr. Pomeroy had 
completed the transaction of the purchase of the shares of the Brown company 
without taking advantage of the advance arranged by Mr. Lannon with 
Frank Fehr & Co. Mr. Lannon threatened to commence legal proceedings 
to recover commission from Mr. Pomeroy, who waved him aside saying: “I 
will be sending you a little present in due course.” On June 23, 1941, Mr. 
Lannon received from Mr. Pomeroy a cheque for £1,250 drawn by Pomis, Ltd. 
Two days later he received another cheque for the same amount drawn by 
the Brown company. Mr. Pomeroy explained that the commission should 
have been paid by the Brown company and not by Pomis, Ltd., and the second 
cheque was to regularise his books. A few months later Mr. Oppenheim 
approached Mr. Lannon, who gave him £150 out of the £1,250 he had received. 
On the appeal to the Court of Session, it was held by the learned judges of 
the First Division that there was no evidence to show that Mr. Lannon’s actings 
had any connection with the stock transactions and that he did not obtain a 
financial benefit within the meaning of sub-s. (1) (6). 

My Lords, I agree with that decision, and I may add that I am unable to 
distinguish Mr. Lannon’s present case from the decision in the case of the 
Bladnoch Distillery Co., Ltd., in reference to Mr. Lannon. 

I therefore propose that the appeal should be dismissed with costs, and 
that the interlocutor in respect of Mr. Lannon which is appealed against, 
should be affirmed. 


The Second Appeal. 

Counsel for the appellants sought to submit a series of contentions directed 
to the conditions precedent to the issue of a direction by the commissioners 
set out in the first paragraph of sub-s. (1) of s. 24, but your Lordships held 
that he was not entitled to be heard on these matters in respect that the 
questions of law in the Stated Case could not be said to cover any such 
contentions. Your Lordships gave a similar ruling in the case of the Bladnoch 
Distillery Co., Ltd., and I may refer to my opinion in that case. 

The next contention for the appellants concerned the computation of the 
full market value and the consequent determination of the full tax under 
sub-s. (2). This contention had two branches, the first of which raised the 
question of the proper construction of the words ‘in the ordinary course of 
business ” occurring in the sub-section. This has already been decided against 
the construction maintained by these appellants in the decision in the Bladnoch 
case, in which the same contention was submitted. The other branch of this 
contention set out to challenge the Special Commissionors’ finding as to full 
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market value, and counsel submitted a typewritten table setting out what 
were said to be findings as to the Sneha which made up tne total figure 
arrived at, and thereby bringing out a total figure of £72,532 as against the 
Special Commissioners’ total of £74,050. The appellants’ total includes £2,095 
as the value of 1,020 gallons retained by Pomis, Ltd. As the appellants them- 
selves have suggested this figure is a clerical error in the body of the Case, and 
the correct figure is £2,590, which makes the appellants’ total £73,027. But 
the appellants did not observe that this figure is the value fixed by the 
respondents, the Commissioners of Inland Revenue, and is stated as that in 
the body of the Case, in the passage referred to. There is no mention of the 
value of the 1,020 gallons fixed by the Special Commissioners, and the appellants 
have no ground for their challenge of the Special Commissioners’ computation 
of the full market value at £74,050. This contention also fails. 

The appellants Mrs. Mackenzie and Mrs. Honey maintained that there was 
not evidence to justify the finding of the Special Commissioners that they, 
or either of them, had obtained any financial benefit as the result of any of 
the stock transactions or any associated transactions within the meaning of 
sub-s. (1) (6). It will be sufficient to add to the facts I have already stated 
the following facts. At all material times, these two ladies were the directors 
of Surplus Sales, Ltd. and of Pomis, Ltd. Between themselves they owned 
beneficially all the shares—100 in each case—of these two companies. Mr. 
Pomeroy, though holding no shares in either of these two companies, was, 
as he himself put it, the brains of the two companies and controlled them, 
and directed and dictated their policy. The accounts of the Brown company 
for the year to Mar. 12, 1942, showed that the directors’ fees of £700 and £300 
had been credited in that year to Mrs. Florence Mackenzie and Mrs. Margaret 
Honey respectively. These ladies did not give evidence before the Special 
Commissioners, but Mr. Pomeroy claimed—and the Special Commissioners 
were satisfied—that they acted under his control. 

I agree with the opinion of Lorp MoncrierFr, who said: 


As regards the individual appellants Mrs. Mackenzie, and Mrs. Honey, it seems 
to me that their liability is inescapable in view of Mr. Walker’s (their counsel) 
admissions as affecting the companies of which they were directors, and which he also 
represents in this appeal. These companies, being Surplus Sales, Ltd., and Pomis, 
Ltd., of which these ladies held the whole shares and in which they were the only 
directors, were admitted by Mr. Walker to have been rightly included in the direction 
as having been actively engaged in the operations which resulted in the whisky deal. 
It seems difficult, in these circumstances, to acquit from association with that deal 
the ladies who controlled the companies ; and it is difficult to suggest, as was suggested, 
that they did not take a financial benefit from the transaction, merely because that 
benefit reached them by an indirect and tortuous road through the gratuitous transfer 
to them of the whole of the shares in Messrs. J. S. & J. Brown, Ltd. Once that 
company had been divested of its stock of whisky as narrated in the case, the whole 
of its shares were gratuitously passed to these two ladies. Not only were the shares 
passed to them, but they were appointed or appointed themselves directors and became 
creditors against the company, which was not entirely without assets, for the directors’ 
fees to which your Lordship has referred. If that gratuitous transfer of shares was 
associated with the activities of the ladies and the companies which they controlled 
in the transaction of sale and resale, then clearly the financial benefit they received 
was such as qualified them to be included in the direction. I can only say that as no 
other consideration for that transfer of shares is suggested other than their admitted 
activities in the particular transaction which attracts the tax, it was manifestly within 
the right of the Commissioners to infer upon the facts before them that the financial 
benefit which these appellants had received was one which they had taken in conse- 
quence of their activities in relation to the deal in whisky which had been operated 
by the companies they controlled. 


I will only add that, in my opinion, Mr. Walker’s admissions were also inescapable. 
[ am therefore of opinion that this second appeal fails also, and I propose 
that the appeal should be dismissed with costs, and that the interlocutor of 
the First Division of the Court of Session in respect of these appellants should 
be affirmed. 


LORD PORTER: My Lords, the first matter which your Lordships 
have to decide in this case is whether Mr. David Lannon, who arranged a loan 
of which advantage was never taken, had engaged in an associated transaction 
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or obtained a financial benefit as that expression is used in the Act. The 
judges of the First Division of the Court of Session thought not and I agree 
with them, notwithstanding that Mr. Lannon received commission for his 
abortive work. The position is identical with the same respondent’s action in 
the Bladnoch case. 

As to the second appeal, the meaning of full market value has already been 
determined and I agree that the appellants have not made out a case for 
disputing the figures. 

As to Mrs. Mackenzie and Mrs. Honey, like Lorp Moncrierr, I see no 
ground for differing in law from the principles adopted by the cormmmissioners 
in arriving at their finding. They had ample evidence for concluding that 
these two ladies received financial benefit. 


LORD SIMONDS: My Lords, I agree. 
LORD MORTON OF HENRYTON: My Lords, I also agree. 


LORD MACDERMOTT: My Lords, I agree that the appeal of the 
Crown against David Lannon should be dismissed. 

I would, also dismiss the appeals of J. 8S. & J. Brown, Ltd., Jay Pomeroy, 
Surplus Sales, Ltd., Pomis, Ltd., Russian Opera and Ballet Company, Mrs. 
Mackenzie and Mrs. Honey on the ground that the Special Commissioners 
had sufficient material on which to found the conclusions they reached 
concerning these appellants. 

Appeals dismissed with costs. 

Solicitors : Solicitors of Inland Revenue for England and for Scotland (for 
the Crown); Roche, Son & Neale, agents for D. G. M Gregor, W.S., Edin- 
burgh (for the respondent Lannon); H. Oppenheimer, Nathan & V andyk, 
agents for Shepherd & Wedderburn, Edinburgh (for the appellants, J. S. & J. 
Brown, Ltd. and others). 
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HENRY SIMPSON & CO., LTD. 
Sir Andrew Clark, K.C., Mustoe and Caplan for the appellants. 
The Solicitor-General (Sir Frank Soskice, K .C.), the Solicitor-General for Scot- 
land (Douglas Johnston, K.C.), J. F. Gordon Thomson, K.C. (of the Scottish Bar) 
and R. P. Hills for the Crown. 


LORD THANKERTON : My Lords, this appeal raises questions under 
s. 24 of the Finance Act, 1943, as to the disposal of the whisky stocks of the 
appellant Henry Simpson & Co., Ltd., to whom I will refer as the Simpson 
company. ‘The appeal by the Crown against Mr. H. C. Gray in relation to the 
disposal of these whisky stocks was not proceeded with by the Crown, and has 
been dismissed. 

The appellants in this appeal other than the first appellant, which replaced 
the Brown company, are the same parties as were appellants in the appeal 
in relation to the disposal of the stocks of J. S. & J. Brown, Ltd. Counsel, 
on behalf of the appellants, stated that, except that in this appeal the trans- 
actions related to the sale of shares in the Simpson company and the disposals 
of the whisky stocks of the Simpson company, instead of the shares and whisky 
stocks of J. S. & J. Brown, Ltd., the facts in both appeals were in substance 
the same, and his contentions in this appeal were the same as in the former 
appeal. It is therefore unnecessary to examine the facts in this appeal, and the 
judgment in this appeal must follow the judgment in the appeal by these same 
appellants in relation to J. S. & J. Brown, Ltd., and falls to be dismissed with 
costs, the interlocutor of the First Division of the Court of Session in respect 
of the present appellants being confirmed. 


LORD PORTER : My Lords, this case contains two branches. (1) An 
appeal by the Crown against Mr. H. C. Gray which was not proceeded with 


and has been dismissed. (2) An appeal by the same subjects who were appellants 
in the matter of J. S. & J. Brown, Ltd. 


ce to this second branch the facts in the two cases are similar and accordingly 
these appellants must fail in this appeal as they failed in that. 


LORD SIMONDS : My Lords, I also agree. 
LORD MORTON OF HENRYTON : My Lords, I also agree. 


C 


bis 


H.L.} I.R.C. v. HENRY SIMPSON & CO., LTD. 677 


LORD MACDERMOTT : My Lords, I cannot distinguish the case of the 
appellant s in this appeal from that of the appellants in the similar appeal relating 
to J. 8S. & J. Brown, Ltd. I would therefore dismiss the appeal. 

nee Appeal dismissed with costs. 

Solicit ors : H : Oppenheimer, Nathan & Vandyk, agents for Shepherd & Wedder- 
burn, W.S., Edinburgh (for the appellants); Solicitors of Inland Revenue for 
England and for Scotland (for the Crown). 


JAMES McVEY, LTD. 

The questions of law in the Case stated by the Special Commissioners were : 
(1) Whether on the evidence before us we were entitled to determine that the 
full market value of the stocks of whisky was £198,297? (2) Whether on the 
evidence before us we were entitled to compute the full tax at £189,614? (3) 
Whether on the evidence before us we were entitled to find that the value of 
the said shares for the purposes of s. 24 (4) (b) of the Finance Act, 1943, was 
£3 13s. per share ? (4) Whether on the facts and evidence any part of the 
full tax ought to be apportioned to the original vendors of the shares? (5) 
Whether the sums received by Selkirk Wells and Abraham Kritz respectively 
represent financial benefits within the meaning of s. 24? (6) Whether on the 
facts found we were entitled to confirm the direction against the appellant 
Mr. Gray. 


The Solicitor-General (Sir Frank Soskice, K.C.), The Solicitor-General for Scot- 
land (Douglas Johnston, K.C.), J. F. Gordon Thomson, K.C. (of the Scottish Bar) 
and R&. P. Hills for the Crown. 

L. Watson Hill, K.C. (of the Scottish Bar) and D. Watson for the respondents, 
H. C. Gray and, others. 

Sir Andrew Clark, K.C., Mustoe and Caplan for the appellants, James McVey, 
Ltd., and others. 


LORD THANKERTON : My Lords, these two appeals arise out of the 
same Case Stated by the Special Commissioners, and raise questions under 
s. 24 of the Finance Act, 1943, as to the disposal of the whisky stocks of James 
MeVey, Ltd. It will be convenient to narrate the material facts in the Stated 
Case so far as relevant to both appeals, and then to deal separately with the 
questions at issue in each appeal. 

The McVey company was incorporated in 1937, with a capital of £10,000 
divided into 10,000 shares of £1 each, and, as at Feb. 4, 1942, its issued capital 
was £6,003, held as to 6,002 shares by Mr. J. C. McVey and as to one share by 
his mother. Mr. McVey and his mother were the directors of the company, 
which carried on the business of whisky merchants, and at the above date held 
a stock of whisky amounting to 42,828 gallons and a ‘stock of wines. In or 
about July, 1941, the first respondent in the first appeal, Mr. H. C. Gray, was 
negotiating with Mr. McVey for the purchase of the entire shareholding of the 
McVey company, which he intended to re-sell at a profit to a purchaser to be 
found by a commission agent, Mr. Selkirk Wells, the second respondent in the 
same appeal. A dispute having arisen between Mr. Gray and Mr. McVey, the 
negotiations fell through. At the beginning of 1942 Mr. Wells informed Mr. 
Abraham Kritz, another commission agent, whose trustee m bankruptcy is 
the third respondent in the first appeal, but has not appeared, that the shares 
of the McVey company might be purchased and gave him some particulars 
about the company. Mr. Kritz introduced the matter to Mr. Jay Pomeroy 
who is the second appellant in the second appeal (who controlled J. S. & J. 
Brown, Ltd., a company involved, in another similar whisky transaction), and 
who agreed in writing on behalf of Surplus Sales, Ltd., and Pomis, Ltd., to pay 
£15,000 to Mr. Kritz as a commission for the introduction. Mr. Pomeroy also 
personally guaranteed the payment of the commission. Je. & J . Brown, 
Ltd., Surplus Sales, Ltd., and Pomis, Ltd., are respectively the third, fourth 
and sixth appeHants in the second appeal. About the same time Mr. Gray 
requested Mr. D. K. Brown (who received no payment and was not included 
in the direction) to enter into negotiations in his (Brown’s) name for the purchase 
of all the shares in the McVey company, and, he agreed, with Mr. Wells to pay 
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third of any profit which might be made on the re-sale of the shares 
ne ssh ae fone a Mr. Wells. Mr. Brown who had been the actual pur- 
chaser and seller of the shares of Peter Douglas, Ltd. (the subject of an earlier 
appeal) agreed to Mr. Gray’s request, and in this case allowed his name to be 
used on Mr. Gray’s behalf without reward. On Feb. 3, 1942, the original share- 
holders of the shares of the McVey company agreed to sell their entire holding 
to Mr. Brown for a sum which after certain adjustments amounted to £134,317 
2s. 6d., and a deposit of £10,000 was paid to or on behalf of the original share- 
holders. The deposit was provided by or on behalf of J. 8. & J. Brown, Ltd., 
who may be referred to as the Brown company, and who were the ultimate 
purchasers of the shares. At or about the same time Mr. Pomeroy agreed with 
Mr. Gray that the Brown company would purchase the said shares from Mr, 
Gray (through Mr. Brown) for £10,000 more than Mr. Gray (through Mr. Brown) 
was to pay for them. In order to provide the moneys necessary to purchase 
the said shares Mr. Pomeroy, about Feb. 21, 1942, negotiated a loan of £130,000 
from Messrs. Kleinwort, Sons & Co., a firm of merchant bankers in London, 
to the Brown company against the security of the whisky stocks of the McVey 
company, which stocks Mr. Pomeroy intended to transfer from the McVey 
company to the Brown company. Messrs. Kleinwort agreed to make this 
advance. The settlement of the transactions was as follows: On Feb. 24, 1942, 
a meeting was held in Glasgow, at which there were present the manager of 
Messrs. Kleinwort, Mr. Pomeroy, Mr. McVey and his accountant, Mr. Stewart. 
It having been previously decided by Mr. Pomeroy that the Brown company 
should acquire the whole whisky and wine stocks of the McVey company at 
prices less than their full market value as soon as he had control of all the 
shares of the McVey company, Mr. Stewart handed to the manager of Messrs. 
Kleinwort the delivery orders and warehouse receipts covering 40,908 gallons 
of whisky, being part of the 42,828 gallons which belonged to the McVey com- 
pany. After examining the documents, the latter stated that he was satisfied 
as to the security for the said loan of £130,000 to the Brown company. Mr. 
Pomeroy asked the manager of Messrs. Kleinwort to make the cheque for £130,000 
payable to Mr. McVey. On the latter asking for written authority, Mr. Pomeroy 
wrote out a letter of authority and handed it to him. This was written on a 
blank sheet of paper, which contained the signatures of Mrs. Mackenzie and 
Mrs. Honey, the directors of the Brown company. The £130,000 was then paid 
to Mr. McVey in part payment of the price at which he and his mother were 
selling their shares to Mr. Brown (for Mr. Gray). On the same day Mr. McVey 
received the balance of the price from Mr. Pomeroy, less a small adjustment, 
and he endorsed in favour of Mr. Gray’s solicitors the deposit of £10,000 already 
referred to. In exchange for the said price, Mr. McVey handed over transfers 
covering all the shares in the McVey company with the consent of Mr. Brown 
in favour of Mrs. Mackenzie for:3,002 shares and in favour of Mrs. Honey for 
3,001 shares. These shares were held by these ladies on behalf of the Brown 
company, and they held between them all the shares in the Brown company 
for Surplus Sales, Ltd. By arrangement with Mr. Pomeroy, Messrs. Kleinwort, 
over a period of some months, sold 32,214 gallons of the whisky pledged to it as 
aforesaid, for sums totalling £140,164, and this sum was used, to pay off the said 
advance and commission and interest, as the period of the advance had at 
the request of the Brown company been extended beyond the original months. 
After the advance was repaid the balance of the pledged stock amounting to 
8,694 gallons was returned, by Messrs. Kleinwort to the Brown company. This 
balance, together with the further 1,920 gallons the remainder of the 42,828 
gallons acquired from the McVey company by the Brown company and also 
the wine stocks of the McVey company which had also been acquired by it, 
were sold subsequently by Mr. Pomeroy’s directions for full market prices. 

Under sub-s. (2) of s. 24, the Special Commissioners fixed the full market 
value of the whisky and wine stocks of the McVey company as at Feb. 4, 1942, 
at £198,297, and the full tax at £189,614. As the original shareholders did 
not appeal against the direction by the Special Commissioners, no question 
arises under proviso (ii) of sub-s. (1) or sub-s. (4). I will now deal with the two 
appeals separately :— : 

The First Appeal. 
Abraham Kritz, who is now bankrupt, is called as a respondent in this appeal, 
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the interlocutor of the First Division of the Court of Session relating to him 

‘ing separate from that relating to the respondents Gray and Selkirk Wells. 
The First Division held that Mr. Kritz had not obtained a financial benefit 
within the meaning of sub-s. ( 1) (b) and answered the fifth question of law, 
so far as it applied to him, in the negative. Neither Mr. Kritz nor his trustee 
in bankruptcy appeared in the appeal. 

The £15,000 commission paid to Mr. Kritz was obtained from the companies 
directly concerned in the disposal of the whisky stocks and there can be no 
doubt that the transaction for payment of the commission was an associated 
transaction, and that Mr. Kritz obtained ’a financial benefit within the meaning 
of sub-s. (1) (6). It follows that the fifth question should be answered in the 
affirmative, but the Case should be remitted to the Special Commissioners 
for reconsideration of their exercise of the power of apportionment, for the 
reasons which I am about to give in regard, to the respondents Gray and Selkirk 
Wells, and I propose that the appeal should be allowed, and that the inter- 
locutor of the First Division, so far as affecting Mr. Kritz, should be varied 
so as to answer the fifth question in the affirmative, and the sixth question 
as applying to Mr. Kritz at this stage in the negative in that the proper basis 
of apportionment has not been observed, and that, subject to such variation, 
the interlocutor should, be affirmed. There should be no order as to the costs 
of the appeal. The Case should be remitted to the Special Commissioners 
to proceed, as accords. 

The Special Commissioners found that the respondents Gray and Selkirk 
Wells had obtained, financial benefits within the meaning of sub-s. (1) (6) and 
apportioned to them, under proviso (i) the balance of the full tax, which after 
the apportionment to the original shareholders amounted to £77,207, as a joint 
and several liability, along with Mr. Kritz and the present appellants in the 
second appeal. The additional facts stated as regards these respondents are 
as follows :— 

In June, 1941, Mr. Gray was in negotiation for the purchase of the shares of 
Henry Simpson & Co., Ltd. (a company whose sole shareholder was the said 
Mr. J. C. McVey and which owned large stocks of whisky) with a view to re-selling 
them at a profit. Before he had completed these negotiations Mr. Pomeroy 
forestalled him by agreeing to buy Mr. McVey’s shares on behalf of Surplus 
Sales, Ltd. As a solatium for being forestalled Mr. Pomeroy paid him £750 
out of the funds of one of the companies under his control, vIZ., the Brown com- 
pany. In the present transaction Mr. Gray’s profit, being the difference between 
his buying and selling price of the shares of the McVey company was £10,000. 
After certain adjustments regarding shortage of stocks, etc., he was left with 
£8,275. Out of this he paid his solicitors £1,100, and he divided the balance of 
£7,175 between himself and Mr. Selkirk Wells in the proportion of £4,785 to himself 
and £2,390 to Mr. Wells as his share of the profit for negotiating the re-sale of 

ares. ; , 
ene general construction of s. 24 I refer to my opinion in the case relating 
to the Bladnoch Distillery Co., Ltd., in which judgment has been delivered. 

It was conceded, on behalf of the respondents, that the transaction under 
which Mr. Gray received the sum of £8,275 was a connected or ecw 
transaction within the meaning of sub-s. ( 1) (6), but it was maintained by the 
respondents that they obtained no financial benefit within that sub-section. 
In the Bladnoch case I expressed, the opinion that the stock transactions and any 
associated transactions form a bundle of transactions and that, if the pe a 
associated transaction is within the bundle and financial benefit is i oes 
from that particular transaction, it is a financial benefit obtained rom : 
bundle within the meaning of the sub-section. Mr. Gray’s benefit was par 

f the t i hereby Mr. Pomeroy acquired, control of the Brown company, 
oe Pe aica hecho ee eitel transaction. It follows, in my opinion, 
si Mr Hee thee f ens benefit within the meaning of the elects 

Mr. Selkirk Wells, I am of opinion that, on the evidence, the eo tes 
Feces were entitled to hold that he shared, in the aha ae oe pecan 
action, and to find that he obtained a financial benefit within the 
of the sub-section. ' horde tdneoial *Gans 
ymaini ontention for the respondents was tha Pp 
ies had failed to exercise their discretionary power under proviso (i) 
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of sub-s. (1), and should have given them a separate apportionment under 
proviso (i). I am unable to find anything in the Stated Case to support the view 
that the Special Commissioners failed to consider proviso (i): in fact, they 
exercised their discretionary power under that proviso in apportioning the 
balance of the full tax as a joint and several liability, and, while there may be 
no sufficient grounds for holding that they exercised, it unjudicially in this 
case, it is clear to me that the Special Commissioners have not kept in view 
the statutory basis of the power of apportionment under proviso (i) of sub-s. (1), 
as to which I may refer to my opinion in the Bladnoch case. In this case they 
have applied the now discredited ‘tainted, money ”’ principle. There is @ 
finding that Mr. Gray, with whom Mr. Selkirk shared the profits of the trans- 
actions, was purchasing the shares with a view to a re-sale at a profit ; there 
is no finding that either of them was aware of the scheme for disposal of the 
stocks at a price less than the full market value or for evasion of excess profits 
tax, a relevant matter for consideration in exercise of the said power of appor- 
tionment. The exercise of the power of apportionment by the Special Com- 
missioners, as matters stand, was not a proper exercise of the power, and the 
Special Commissioners must reconsider the question, in the light of these 
judgments. 

I should add that these respondents did not maintain that the Special Com- 
missioners’ computations of full market value and the full tax were incorrect : 
these contentions had been rejected by the First Division. 

I therefore propose that the appeal should be allowed that the interlocutor 
of the First Division of the Court of Session in respect of these respondents 
dated Jan. 31, 1946, should be reversed except in regard, to expenses, and that 
the questions of law in the case should be answered, as follows :—the first and 
second questions in the affirmative, the fifth question, so far as applying to the 
respondent Selkirk Wells, in the affirmative, and the sixth question, as applying 
to the respondent Selkirk Wells as well as the respondent Gray, at this stage, 
in the negative in that the proper basis of apportionment has not been observed ; 
find it unnecessary to answer the third and fourth questions, as they were 
not argued. There should be no order as to the costs of this appeal. The 
case should be remitted to the Special Commissioners to proceed as accords. 


The Second Appeal. 

Five of the appellants were represented by counsel at the hearing, viz., the 
McVey company, Mr. Pomeroy, the Brown company, Surplus Sales, Ltd., 
and Pomis, Ltd. I understood that it was agreed that the remaining appellant, 
the Russian Opera and Ballet company, was a name under which Mr. Pomeroy 
carried, on business. 

Counsel for the appellants accepted that the ruling given by your Lordships 
in the second appeal relating to J. S. & J. Brown, Ltd., excluding any question 
as to the conditions precedent to the making of a direction specified in the 
first paragraph of sub-s. (1), also applied in this appeal, there being no question 
of law which could embrace such a contention. 

These appellants, other than the appellant J. S. & J. Brown, Ltd., sub- 
mitted that there was no evidence to justify the finding of the Special Com- 
missioners that they had respectively obtained financial benefits within the 
meaning of sub-s. (1) (6), but there is no question of law in this Case which could 
embrace this contention, and there is no allusion to such a contention in the 
opinions of the learned judges of the Court of Session. Your Lordships accord- 
ingly ruled that this contention was not open to these appellants. 

On the appellants raising the point, counsel for the Crown agreed that the 
Special Commissioners had erred in their computation of the full tax under 
sub-s. (2) in treating the McVey company as “not director-controlled ” for 
the period Feb. 5, 1942, to Mar. 31, 1942, and gave an undertaking to have the 
matter adjusted by the respondents to this appeal. 

These appellants also challenged the computation of the full market value 
by the Special Commissioners under sub-s. (2), but the arguments were the 
same as have been rejected in the Bladnoch case. 

[ therefore propose that the appeal should be dismissed with costs and that 
the interlocutor of the First Division of the Court of Session, dated Jan. 31 
1946, so far as it applies to these appellants, should be affirmed. 
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LORD PORTER : My Lords, the first appeal in this Case is by the Crown 
against Mr. Kritz, Mr. Gray and Mr. Selkirk Wells. Mr. Kritz received £15,000 
for introducing the business to Mr. Jay Pomeroy, the purchaser of the shares 
in James MeVey, Ltd., and central figure in the scheme for selling that com- 
pany'’s stocks and avoiding excess profits tax. The commission so earned is 
similar to that received by the same gentleman in the case of Thomas Barr 
Lid. and I agree in thinking that it is a financial benefit resulting from 
an associated transaction. But the exercise of the duty of apportionment 
in this as in other cases requires reconsideration and the Case should go back 
to be dealt with on the same lines as those of Mr. Gray and Mr. Selkirk Wells. 
Mr. Gray received in all some £8,275, in substance as a solatium for standing 
out of Mr. Pomeroy’s way and enabling him to carry out one of the schemes 
for tax avoidance. It was one of a series of transactions all aiming at and 
bringing into existence the necessary conditions for a successful completion 
of the scheme and indeed took the form of a sale to Mr. Gray followed by a 
re-sale from him to Mr. Pomeroy or his nominees. In these circumstances 
there was evidence from which the commissioners could find that it was an 
associated transaction and resulted in a financial benefit to Mr. Gray which he 
shared with Mr. Selkirk Wells. 

But neither of these gentlemen is found to have known of or intentionally 
assisted in the scheme, and it is expressly found that Mr. Gray purchased with 
the intention of re-selling the shares at a profit. Yet the commissioners have 
apportioned upon both gentlemen a joint and several liability for the residue 
of tax after imposing a first portion on the original shareholders and, in so doing 
appear to have regarded the sum received, as “ tainted money.” 

My Lords, the source of the money is, in my view, immaterial, the only 
question is whether it is received under an associated transaction. If it were 
not for their misapprehension on this point the commissioners, in the case of 
ignorant participants, might well think that at most they should have an 
individual liability only imposed on them for the sum by which they benefited, 
and the Case should, therefore, go back for reconsideration. 

The second appeal raises no point of principle and subject to the agreed 
modification should be dismissed. 


LORD SIMONDS : My Lords, I also agree. 


LORD MORTON OF HENRYTON : My Lords, I agree that the respon- 
dents, H. C. Gray, Selkirk Wells and Abraham Kritz, come within sub-s. (1) 
(6) of s. 24 of the Finance Act, 1943. I also agree, though with considerable 
doubt, that this Case should be remitted to the Special Commissioners. These 
three respondents do not come within proviso (ii) to the sub-section, and, 
applying the principles stated by my noble and learned friend Lorp THANKERTON 
in the Bladnoch case, I can find no ‘ conditions provided by the statute for the 
exercise of the discretionary power” with which the Special Commissioners 
have failed to comply. There are, however, certain indications that they 
did not exercise their discretion under proviso (i) judicially when they included 
these three persons in a group made jointly and severally liable for the pay- 
ment of so large a sum and for this reason I concur in the motion proposed. 


LORD MACDERMOTT : My Lords, though the respondent Gray must be 
regarded as unaware of the stock transactions, the statement of the Lorp 
PRESIDENT that he was expressly admitted to be in the same position as the 
“innocent ”’ shareholders in other cases not having been challenged, he cannot 
now escape from the direction on that account having regard to the decision 
in the Bladnoch case. I accordingly agree that the appeal of the Crown should 
be allowed as proposed in respect of Gray as well as the other respondents. 

I would dismiss the appeals of James McVey & Co., Ltd., Jay Pomeroy, 
J. 8. & J. Brown, Ltd., Surplus Sales, Ltd., Russian Opera and Ballet Co., and 
Pomis, Ltd. (subject to a small adjustment in the amount of the charge as 
agreed at the hearing) on the ground that the Special Commissioners had 
sufficient material on which to found the conclusions they reached concerning 
these appellants. aah 

First appeal allowed. No order as to costs. Second appeal dismissed with costs. 

Solicitors: Solicitors of Inland Revenue for England and for Scotland (for the 
Crown); Herbert Smith & Co., agents for Davidson & Syme, W.S. Edinburgh 
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for the respondents, H. C. Gray and another); H. Oppenheimer, Nathan & 
vee sai for Shepherd & Wedderburn, W.S., Edinburgh (for the appellants, 


James McVey, Ltd., and others.) 


THOMAS BARR, LTD. 


The questions of law in the Case stated by the Special Commissioners were : 
(1) Have the original shareholders on the facts hereinbefore set forth received 
a financial benefit as a result of the transactions ? (2) If so, has their financial 
benefit been rightly apportioned to them in the said direction? (3) On the 
evidence before us were we entitled to fix the full market value of the stock 
of the company at £231,327 and did we adopt a correct principle in arriving 
at that figure? (4) Has the company been correctly treated as not ** director 
controlled ” for the period, Feb. 16 to Mar 31, 1942, in the computation of “ the 
full tax”? (5) On the facts were we entitled to find that Mr. Abraham Kritz 
received a financial benefit as a result of the transactions within the meaning 
of s. 24 of the Finance Act, 1943? (6) On the evidence before us were we 
entitled to refuse to apportion the liability of Mr. King under proviso (i) of 
s. 24 (1) of the Finance Act, 1943? (7) Was there evidence on which we were 
entitled to find that the company had, disposed of its stocks to Surplus Sales, 
Ltd., or Pomis, Ltd., at less than the full market value thereof? (8) Whether 
on the evidence before us we were entitled to find that the persons enumerated 
[other than the original shareholders] had received financial benefits as a result 
of the transactions and whether we were entitled to confirm the direction 
against them ? 


The Solicitor-General (Sir Frank Soskice, K.C.), the Solicitor-General for Scot- 
land (Douglas Johnston, K.C.), J. F. Gordon Thomson, K.C. (of the Scottish 
Bar), and R. P. Hills for the Crown. 

Hector M’Kechnie, K.C., and T.. P. McDonald (both of the Scottish Bar) 
for the respondents, Barr and others. 

H. W. Guthrie, K.C., and J. B. W. Christie (both of the Scottish Bar) for the 
respondent, King. 

Sir Andrew Clark, K.C., Mustoe and Caplan for the appellants, Jay 
Pomeroy and others. 


LORD THANKERTON: My Lords, these two appeals raise questions 
under s. 24 of the Finance Act, 1943, as to the disposal of the whisky stocks 
of Thomas Barr, Ltd. I will first state the facts so far as material to both 
appeals, and then deal with the two appeals separately. These appeals arise 
on Cases Stated for the opinion of tha Court of Session under s. 149 of the 
Income Tax Act, 1918. 

Thomas Barr, Ltd., to which I will refer as the Barr company, was incor- 
porated in 1938, and carried on business as wholesale wine and spirit merchants. 
Its capital was £20,000, in shares of £1 each, of which 15,000 shares have been 
issued. Prior to Feb. 16, 1942, the first five respondents in the first appeal 
held these shares, and I will refer to them as the original shareholders. The 
original directors were Mr. James Barr, Mr. Thomas U. Barr, Miss Irene Barr 
and Mr. A. 8. Brown, the first four respondents ; Mr. A. S. Brown is a chartered 
accountant, and a partner of the firm of MacEwing Brown & Co., Glasgow. 
For health and other reasons the Barr family were anxious to sell the business 
and negotiations with that object were in fact conducted by Mr. A. S. Brown 
at the end of 1941. These negotiations, however, fell through. In the view 
that an increase of Mr. A. S. Brown’s holding of 100 shares might make negotia- 
tions easier, Mr. James Barr sold 95 shares to him at £1 per share. For the 
same reason Mr. James Barr sold to Mr. I. 8. Wright 300 shares for £1 each. 
Mr. Wright is a solicitor and a partner in the firm of Marshall & MacLachlan, 
Glasgow. The Special Commissioners were satisfied that, so far as the Barr 
family were concerned, the sale of the shares as hereinafter described, was a 
bona fide retirement from business. By a letter dated Feb. 16, 1942, addressed 
to Messrs. MacEwing Brown & Co., who acted for the original shareholders 
Mr. Alexander King offered to purchase the whole of the shares of the Barr 
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company for £9 6s. 8d. per share, namely, £140,000. It was a condition of 
the offer that evidence of the company’s title to the stocks of whisky, which 
amounted as at Jan. 31, 1942, to 50,018 original proof gallons in bond, should 
be submitted to Mr. King within seven days. This offer was accepted by Mac- 
Ewing Brown & Co. on Feb. 16, 1942. On Feb. 13, 1942, Bidwell & Partners, 
Ltd., made a written offer to Messrs. Marshall & MacLachlan, who were acting 
for Mr. King, to purchase for £158,750, that is to say, for £10 11s. 8d. per share, 
all the shares in a company whose description was that of the Barr company, 
and that on the same terms and conditions as those in Mr. King’s offer to pur- 
chase from the original shareholders. This offer was accepted by Messrs. 
Marshall & MacLachlan on behalf of Mr. King on Feb. 16, 1942, the acceptance 
disclosing the name of the Barr company. This contract, however, was can- 
celled by agreement on Feb. 18, 1942, on the narrative that Mr. King had received 
an offer for a larger price. The sum of £8,725 was paid to Bidwell & Partners 
on Mar. 2, 1942. By letter dated Feb. 18, 1942, addressed to Messrs. Marshall 
& MacLachlan, J. S. & J. Brown, Ltd., offered to purchase from Mr. King 
the said 15,000 shares of the Barr company for £167,562, that is £11 3s. 5d. 
per share. The letter was signed by Mrs. F. Mackenzie as a director of J. S. 
& J. Brown, Ltd. It was a condition of the offer that Mr. King should submit 
within two days of its acceptance evidence of the Barr company’s title to stocks 
of whisky to the extent of 50,018 original proof gallons. This offer was accepted 
by Messrs. Marshall & MacLachlan, on behalf of Mr. King, on the same day, 
Feb. 18, 1942, and on that day Mr. Jay Pomeroy who directed and controlled 
the policy of J. S. & J. Brown, Ltd., paid to Messrs. Marshall & MacLachlan 
the deposit of £10,000 agreed on, and the latter, on behalf of Mr. King, in turn 
paid the £10,000 to Messrs. MacEwing Brown & Co., as agents for the original 
shareholders. Mr. King’s object in purchasing the shares of the Barr company 
was to re-sell the shares at profit to himself. He took no part in the subsequent 
disposal of the whisky stocks of the Barr company. The offer by J. 8. & J. 
Brown originated by Mr. Abraham Kritz, a respondent in the first appeal, 
having brought to the notice of Mr. Pomeroy that the Barr company’s shares 
were for sale, it was agreed that a commission of £17,500 was to be paid to 
Mr. Kritz for the introduction, before Mr. Kritz would disclose the name of the 
company. This was undertaken in a writing, dated Feb. 16, 1942, signed by 
Mrs. Mackenzie as director of and on behalf of three companies, viz., J. S. 
& J. Brown, Ltd., Surplus Sales, Ltd., and Pomis, Ltd. Mr. Pomeroy added 
his personal guarantee. On Feb. 28, 1942, a meeting was held at the office 
‘of the Clydesdale Bank, Messrs. Marshall & MacLachlan’s bankers. ‘At this 
meeting £157,562 10s. was paid by Mr. Pomeroy to Mr. King’s solicitor in 
payment (together with the deposit of £10,000 previously paid) of the shares 
of the Barr company being bought by J. 8. & J. Brown, Ltd., from Mr. King. 
Out of this, Mr. King’s solicitor paid to the agents for the original shareholders 
the selling price of their shares to Mr. King. In exchange there were given 
to Mr. Pomeroy transfers of all the shares in the Barr company by the original 
shareholders to Mr. King, and transfers by Mr. King of all the said shares in 
favour of Mrs. Florence Mackenzie as to 7,500 shares and in favour of Mrs. 
Margaret Honey as to the remaining 7,500 shares. At the same time in exchange 
for delivery orders covering all the whisky stocks of the Barr company 
amounting as aforesaid to 50,018 gallons the Highland Bonding Co., Ltd. (who, 
as I shall relate shortly, had agreed to purchase the whole stock), made a 
payment of £157,000 to Mr. Pomeroy. Immediately the original shareholders 
were paid for their shares the original directors resigned and Mrs. Mackenzie 
and Mrs. Honey were appointed directors of the Barr company in their place. 
The shares of the Barr company transferred to these two ladies were held by 
them on behalf of J. 8 & J. Brown, Ltd. Between them they also held all the 
shares of J. S & J. Brown, Ltd., for ad a eae tase of which company they 
10m held all the issued shares bencficially. ; 

saelbae ete to the disposal of the Barr company’s stock, I will pond to deal 
with this matter in more detail later, but, for the moment, it is enoug Mh saa 
that the Special Commissioners find that the whisky stocks were in turn eer ‘ 
by Surplus Sales, Ltd., and then by Pomis, Ltd., at prices less meg eae 
market value. They were then sold by Pomis, Ltd., to the Highland st a 
Co., Ltd., for £231,326 15s. 6d., under an offer by the latter, which was accepts 
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is, Ltd., by a letter dated Feb. 23, 1942. The price was paid in instal- 
ibis ey soccid imNalels of £157,000 being paid, as already TT — 
the meeting on Feb. 28, 1942, by a cheque payable to the Commercia = 
of Scotland, with instructions to prepare a bank draft payable to the or < 
of Mr. Pomeroy. The whole price was discharged later by instalments for the 
balance, the last instalment being paid on Mar. 7, 1942, by a cheque in favour 

i td,. 
ea Baie (2) of s. 24, the Special Commissioners held the price of £231,326 
15s. 6d. paid, by the Highland, Bonding Co., Ltd., as being at full market prices, 
and fixed the full market value at £231,327. They computed the full tax at 
£219,983. Under sub-s. (4) (6) they fixed the value of the Barr company’s 
shares at £2 14s. per share, making a total of £40,500. This amount being 
deducted from the amount which the original shareholders had received for 
their shares, viz., £140,000 (£9 6s. 8d. per share), left £99,500 as the amount 
of the deemed, financial benefit under sub-s. (4) (b), which they stated must 
be apportioned to the original shareholders, as the_ amount of the full tax to 
be borne by them. The balance of the full tax, amounting to £120,483, was 
apportioned as a joint and several liability among ten persons, including Alex- 
ander King, the respondent in the first appeal, Abraham Kritz, who has not 
appeared in the first appeal, and the six appellants in the second appeal. 


The First Appeal. 


The respondents in this appeal are the original shareholders, Alexander 
King and the trustee in bankruptcy of Abraham Kritz. Mr. Kritz was adjudi- 
cated bankrupt on Aug. 13, 1947, and his trustee in bankruptcy was thereafter 
added by order of revivor, but he did not appear in the appeal against him. 
On Dec. 4, 1945, the First Division of the Court of Session allowed notes to 
be received, in identical terms, for the original shareholders and Mr. King, 
objecting to the inclusion in the Case of findings of fact which were said to be 
apparently based on evidence led in other cases or outwith the presence of the 
presenters of the notes, and asking that the Case should be remitted to the 
Special Commissioners with a direction to delete these findings, or, alternatively, 
that questions of law should be included in the Case regarding the power of the 
Special Commissioners to have regard to the said evidence. After a hearing, 
these notes were refused by interlocutors dated Dec. 11, 1945. These respon- 
dents did not cross-appeal against these interlocutors, but it was accepted by 
both parties at the hearing before this House that a passage in the Case, which 
I will quote, was a paraphrase of Mr. Pomeroy’s evidence, as the Special Com- 
missioners understood it, and that the actual evidence was as narrated in the 
opinion of the LORD PRESIDENT, to which I will refer. 

The passage in the Case is as follows : 


Owing to the fact that Surplus Sales, Ltd., and Pomis, Ltd., have not kept proper 
accounts, it has not been possible to discover the exact prices at which the said whisky 
stocks were in turn acquired by these companies before being sold to the Highland 
Bonding Co., Ltd. Mr. Pomeroy stated in his evidence to us that both Surplus Sales, 
Ltd. and Pomis, Ltd., made profits out of the disposal of the Barr company’s stocks 
which would have been impossible unless such stocks were obtained by them respectively 
at less than their full market value of £231,327 as hereinafter mentioned. 


The Lorp PRESIDENT, after referring to the subject matter of the notes, said : 


We have heard arguments upon this both from the appellants and from learned 
counsel for the Inland Revenue, who have stated exactly what took place and they 
have the notes of evidence before them which enables them to give an accurate 
statement. In the present case Mr. Pomeroy was concerned, as he was in several 
other cases, particularly one called James McVey, Ltd., and in McVey’s case he gave 
evidence that he had dealt with the stocks of the McVey Company in a certain way, 
involving the disposal of those stocks at full market value after he had acquired them 
at less than the full market value. When he was giving evidence in the present case 
he was asked by the representative of the Inland Revenue whether in this case he 
had dealt with the stocks in the same way as in the Me Vey case, and he answered that 
question ““ Yes.” It is possible that the counsel for the appellants might have objected 
to the question and got a ruling that the question must be put in another form, if 
they did not know what the dealings in the McVey case with the whisky stock had 
been. However, they did not do that nor did they cross-examine Mr. Pomeroy on 
what he meant when he answered the question put to him by the Solicitor of Inland 
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Revenue. The Special Commissioners, of course, knew what the dealing with the 
stock in the McVey case bad been and they, in the absence of any cross-examination 
or any objection to the form of the question, although the proceedings were not as 


regular as they might have been, were, I think, entitled to proceed upon what they 
thus knew. 


Lorp Moncrierr did not quite agree with this view, describing Mr. Pomeroy’s 
actual evidence in this case as “ meaningless,” but the court was unanimous in 
refusing the notes on a legal ground with which we are not concerned, in the absence 
of a cross-appeal. I am unable to agree with Lorp Moncrierr’s description of 
the evidence, and I prefer the view of the Lorp PRESIDENT. The M cVey case 
was heard on Mar. 15 and 16, 1944, and this case was heard on Mar. 17, 1944, 
and, if counsel for these respondents did not consider the affirmative answer 
of Mr. Pomeroy clear enough, though he must have known that its meaning 
was fully within the knowledge of the Special Commissioners, as well as of the 
Solicitor of Inland Revenue, who put the question, his duty was to have informed 
himself by cross-examination, in case he might desire to probe the matter 
further. In my view, on this evidence, taken along with the many other facts 
held proved in the case, the Special Commissioners were entitled to find that 
the disposal of the Barr company’s whisky stocks by the Barr company to 
Surplus Sales, Ltd., and by the latter company to Pomis, Ltd., were at prices 
less than the full market value, and I reject the contrary contention submitted 
by the original shareholders and Mr. King. 

The original shareholders maintained the contentions as to the position of 
original shareholders, who are unaware of any scheme for disposal of the Barr 
company’s stocks at less than the full market value or for evasion of excess 
profits tax, and as to the computation of full market value under sub-s. (2), 
which have been rejected by your Lordships in the case of the Bladnoch Distillery 
Co., Lid., and I refer to the judgment in that case. 

The next contention of the original shareholders was that there was not 
evidence to justify the finding of the Special Commissioners that the transaction 
for sale of their shares was “ effected in connection with or in association with ” 
the stock transactions within the meaning of sub-s. (1) (b). I am unable to 
distinguish the facts of this case from the facts in the Bladnoch case, in which 
it was held that the Special Commissioners were so entitled. The completion 
of the sale of the shares to Mr. King and their resale to J. 8S. & J. Brown, Ltd., 
took place at the same meeting, as also did the instalment payment for the 
sale of the whisky stock in exchange for delivery orders covering the stocks 
of whisky. 

On the question whether the Special Commissioners had, exercised, their power 
of apportionment under proviso (ii) of sub-s. (1), unjudicially or not in con- 
formity with its statutory basis, counsel for the appellants stated that he was 
unable to distinguish this case from the Bladnoch case, and I may refer to the 
opinions in that case, and my opinion in the appeal by the Crown against Gray 
and Selkirk Wells in relation to James McVey, Ltd. The same decision will be 
applied, in the present case. : 

The original shareholders submitted that in their computation of the full 
tax the Speciai Commissioners had wrongly treated the company as not 
‘‘ director controlled ” for the period from Feb. 16 to Mar. 31. ‘This was con- 
ceded by counsel for the appellants, who undertook to have the matter adjusted 
on remission of the Case to the Special Commissioners, and the fourth question 
of law may be answered, in the affimative of consent. 

Accordingly, I propose that in this appeal, so far as directed against the 
original shareholders, the appeal should be allowed, that the interlocutor of 
the First Division of the Court of Session dated J an. 31, 1946, in respect of the 
original shareholders should be reversed except in regard to expenses, and 
that, at this stage, the questions of law in the Case should be answered as 
follows: the first question in the affirmative, so far as it relates to a deemed, 
financial benefit under s. 24 (4) (b)—quoad ultra find, it superseded, the 
gecond, question in the negative in that relevant evidence has not been 
taken into consideration and that the proper basis of apportionment has 
not been observed, the third question in the affirmative, the fourth question, of 
consent, in the negative, and the seventh question in the 1a a iege? re 
eighth question superseded. There should be no order as to the costs of the 
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appeal. The Case will be remitted to the Special Commissioners to proceed 
Sete to the case against the respondent King. The question be his 
note to the First Division has already been dealt with by me, and I have ir oe 
disposed, of the question whether there was evidence to justify ped Le: 
Commissioners in their finding that the Barr company had dispose ee 8 
whisky stocks to Surplus Sales, Ltd., and that the latter had, disposed of t o 
to Pomis, Ltd., at less than the full market value, and I have expressed the 
opinion that the seventh question of law should, be answered in the grirtnyrpce: 
The third question as to the computation of full market value also falls to be 
answered in the affirmative, in view of the decision in the Bladnoch case. 

The First Division decided in favour of Mr. King on the ground that he was 
in the same position as “innocent” original shareholders, and this ground 
has been rejected in the Bladnoch case, and that decision applies to this case. 

As to the question whether Mr. King obtained a financial benefit as the result 
of the stock transactions and any associated transactions, I have already 
expressed the opinion that the Special Commissioners were entitled to find 
that the sale of their shares by the original shareholders was an associated 
transaction within the meaning of sub-s. (1) (6), and I may refer to my opinion 
in the Bladnoch case on the proper construction of that sub-section. In my 
opinion, it necessarily follows that Mr. King’s purchase and re-sale of the shares 
was part of the composite transaction by which J. 8. & J. Brown, Ltd., acquired 
control of the Barr company, and that the financial benefit which he obtained 
was the result of that composite transaction, and therefore resulted from the 
bundle of transactions, as explained in my opinion in the Bladnoch case. _ 

There remains the question whether the Special Commissioners exercised 
their power of apportionment under proviso (i) of sub-s. (1) unjudicially or not 
in conformity with the statutory basis of the power of apportionment. The 
Special Commissioners knew the amount of the benefit obtained by Mr. King 
and Mr. King contended before them that that sum should be apportioned to 
him as a several liability under proviso (i). It must also be remembered that, 
under sub-s. (3), as between persons jointly and severally liable, their respective 
liabilities are provided for. While it may be difficult to find that the Special 
Commissioners have acted unjudicially, I am satisfied that they have not 
kept in view the statutory basis of the power of apportionment, which was 
determined in the Bladnoch case. I may refer to my opinion in that case. My 
comments on the “tainted” money principle equally apply in this case. In 
this respect, Mr. King is in a similar position to that of the original shareholders, 
in so much as he did not know of any scheme for disposal of the stocks or evasion 
of excess profits tax, a relevant matter in considering the exercise of the power 
of apportionment, and his apportionment should equally be reconsidered by the 
Special Commissioners. ; 

I propose that the appeal should be allowed, that the interlocutor of the 
First Division dated Feb. 5, 1946, in respect of the respondent Alexander King 
should be reversed except in regard to expenses, and that the questions of law 
in the Stated Case should be answered as follows: the third question in the 
affirmative, the fourth question of consent in the negative, the sixth and the 
eighth question so far as the latter applies to Mr. King at this stage in the negative 
in that the proper basis of apportionment has not been observed, and the seventh 
question in the affirmative. There should be no order as to the costs of this 
appeal. The Case should be remitted to the Special Commissioners to proceed 
as accords. 

As regards the respondent the trustee in bankruptcy of Mr. Kritz, the views 
that I have expressed as to the position of the original shareholders and Mr. 
King, differing from those held by the learned judges of the First Division, 
appear to lead necessarily to the conclusion that the written transaction under 
which Mr. Kritz got the commission of £17,000 was an associated transaction, 
as it was signed by the three companies who were concerned in the disposal 
of the stocks of whisky. Accordingly, the same course should be taken as in 
the-case of the respondent King, and I propose that the appeal should be allowed 
and*that the interlocutor of the First Division in respect of Mr. Kritz being 
in terms identical to that in respect of the respondent King, an order in similar 
terms should be made in the case of this respondent. 


® 
- 
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The Second Appeal. 

The six appellants in this appeal are Mr. Pomeroy, J. 8S. & J. Brown, Ltd., 

Surplus Sales, Ltd., the Barr company, Russian Opera & Ballet Company 
and Pomis, Ltd. 
_ Counsel for these appellants accepted the ruling given by your Lordships 
in the second appeal in relation to J. 8 & J. Brown, Ltd., excluding any question 
as to the condition precedent to the making of a direction specified in the first 
paragraph of sub-s. (1) of s. 24, as equally applying to this appeal, except in 
regard to the specific question asked in the seventh question of law in the present 
case, as to the evidence of sales at less than the full market value. That question, 
as already indicated above, falls to be answered in the affirmative, and these 
appellants accordingly fail in this contention. 

Counsel for these appellants submitted a contention that there was not 
evidence to justify the finding of the Special Commissioners that these appellants 
had obtained financial benefits within the meaning of sub-s. (1) (6), but he 
admitted that his argument depended on a negative answer to the seventh 
question of law. It therefore fails. 

These appellants also submitted an argument on the computation of the 
full tax under sub-s. (2), but this has already been decided contrary to his 
contention in the Bladnoch case, and this contention also fails. 

The concession of the Crown in the first appeal as to the fourth question 
of law equally applies in this appeal. 

Accordingly, I propose that this appeal should be dismissed with costs, and 
that the interlocutor of the First Division of the Court of Session in respect 
of these appellants dated Jan. 31, 1946, should be affirmed with the variation 
that the fourth question, of consent, should be answered in the negative. 


LORD PORTER: My Lords, in the first appeal a question arose as to 
whether there was evidence in that case establishing the fact of a sale of stocks 
otherwise than for its full market value and its re-sale at a profit. No doubt 
the proof was given not by a direct statement but by reference to what had 
been said in another case, but the statement made was plainly understood 
by the commissioners who had just heard the other case and it was neither 
objected to nor elucidated by counsel for the appellants. Legislation by refer- 
ence is to-day a commonplace and I do not see that one can rule out proof by 
reference though one may dislike it. 

As has been determined in the Bladnoch case, the ignorance of the original 
shareholders is no answer to the Crown’s claim, but the Special Commissioners 
have in terms found that the sale by them was a genuine retirement from business 
and have not found that they, or Mr. King who purchased from them, were 
either participants in or aware of any scheme to avoid excess profits tax. Indeed 
so far as Mr. King was concerned it was conceded that the case must be decided 
on the footing that he was an ignorant and innocent seller. In these circum- 
stances I should myself have found it difficult to say that the original sale was 
a@ connected transaction. But the majority of your Lordships think otherwise, 
finding sufficient association in the fact that completion of the sale to Mr. King 
and the re-sale took place at the same meeting and, formed part of a conjoint 
transaction and I am not prepared to differ. Accepting this view, I never- 
theless think that for the reasons given in previous cases the apportionment 
cannot be supported. As to Mr. Kritz, the same considerations apply as applied 
in the McVey case. Moreover in the present case his commission was guaranteed 
by those interested in carrying out the scheme. In these circumstances a similar 
order should be made so far as he is concerned in each of the two cases. é 

In my view the case against Mr. King is a stronger one ; he at least sold direct 
to the Pomeroy group, but here again the commissioners appear to have applied 
the “ tainted money ” principle and accordingly to have held themselves obliged 
to apportion as a joint and several liability to Mr. King the residue of the tax 
lost after earlier apportionments to the original shareholders. As has been 
stated in the preceding cases there was no obligation to do this and the Case 
should go back for reconsideration in the light of the observation in the Bladnoch 
case, though Mr. King’s liability ae necessarily a several one since he comes 

“8. , not sub-s. (4 é 
Srieio tha iat appeal, I ns Les my Lord that the result is decided by 
the principles already laid down and it must be dismissed. 
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LORD SIMONDS: My Lords, I also agree. 
LORD MORTON OF HENRYTON : My Lords, I also agree. 


LORD MACDERMOTT : My Lords, while I agree that the appeal of the 
Crown against the respondents King and Kritz should be allowed, I find myself 
unable, on the facts, to distinguish the position of the original shareholders 
in any material respect from that of the successful respondents in the case of 
the Glasgow Bonding Co., Ltd. I would therefore dismiss the appeal as regards 
them. 

I would dismiss the appeals of Jay Pomeroy, J. S. & J. Brown, Ltd., 
Surplus Sales, Ltd., Thomas Barr, Ltd., Russian Opera & Ballet Co., and Pomis, 
Ltd. (subject to an adjustment in the amount of the charge as agreed at the 
hearing) on the ground that the Special Commissioners had sufficient material 
on which to found the decisions they reached with respect to these appellants. 

First appeal allowed. No order as to costs of appeal. Second appeal dismissed 
with costs. 

Solicitors : Solicitors of Inland Revenue for England and for Scotland (for the 
Crown); Beveridge & Co., agents for W. & J. Burness, W.S., Edinburgh (for 
the respondents, Barr and others); Thomas Cooper & Co., agents for Boyd, 
Jameson & Young, W.S., Edinburgh (for the respondent, King) ; H. Oppen- 
heimer, Nathan & Vandyk, agents for Shepherd & Wedderburn, W.S., Edinburgh 
(for the appellants, Jay Pomeroy and others.) 


W. H. HOLT & SONS (CHORLTON-CUM-HARDY), LTD. 


Sir Cyril Radcliffe, K.C., and F. Heyworth Talbot for the appellant. 
The Solicitor-General (Sir Frank Soskice, K.C.), J. F. Gordon Thomson, K.C. 
(of the Scottish Bar), J. H. Stamp and R. P. Hills for the Crown. 


LORD THANKERTON stated the facts * and continued: My Lords, on 
the general construction of s. 24, I refer to my opinion in the case relating to 
the Bladnoch Distillery Co., Ltd. The five matters in issue in this 
appeal are all covered by the decision in the Bladnoch case. The first 
contention was as to the position of original shareholders, such as the appellant, 
who were unaware of any scheme for evasion of excess profits tax ; it was held 
thst such want of knowledge would not preclude the commissioners from con- 
sidering whether the transaction for sale of their shares was in fact an associated 
transaction within the meaning of sub-s. (1) (6). The second contention was 
whether sub-s. (4) was only quantitative: it was held in the Bladnoch case 
not to be so limited. The appellant, in the third place, maintained that there 
were no sufficient facts to justify the Special Commissioners’ finding that the 
transaction for the sale of the appellant’s shares was an associated transaction 
within the meaning of sub-s. (1) (6), but his counsel conceded that, if the decision 
on his first contention was against the appellant, he could not maintain this 
contention, which accordingly fails. The appellant’s fourth contention was as 
to the Special Commissioners’ computation of the full market value under sub-s 
(2), and was identical with a contention which has been rejected in the Bladnoch 
case. The appellant’s remaining contention was thet the Special Commissioners 
had failed to exercise their power of apportionment under proviso (ii) of sub-s 
(1) judicially or in conformity with its statutory basis. This contention is 
covered by the decision in the Bladnoch case, in which the same contention 
was upheld. I may refer to my opinion in that case, which includes a reference 
to this appeal. Accordingly, I propose that this appeal should be allowed 
that the orders of the Court of Appeal and of the King’s Bench Division should 
be set aside and that the Case be remitted to the Special Commissioners to 
reconsider their apportionment to the appellant under proviso (ii) of sub-s (1) 
of i 24 of ot maaan eee and, for that purpose, to hear any relevant 
evidence, and make a fresh determination i 
ih eared Selina gS on therein. There should be no order 








* See [1947] 1 All E.R. 148 et seq. 


A 
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LORD PORTER: My Lords, the issues involved in this case have all 
been fully discussed and have been already determined. I need only say that 
I agree in the conclusions arrived at and proposal made to the House by the 
noble Lord on the Woolsack. 


LORD SIMONDS : My Lords, I agree, and my noble and learned friend 
Lorp Morton or HEeNnRYTON has asked me to say that he also agrees. 


LORD MACDERMOTT : My Lords, the appellant was beneficial owner 
of all the shares of the company in question and may be regarded as the sole 
original shareholder. The Stated Case finds that he was aware “during the 
early discussions relating to the purchase of his shares that the purchasers 
contemplated a sale by the Holt company of a large block of its stock of whisky 
presumably to provide the greater part of the finance to carry through the 
deal...” On the principles laid down in the Bladnoch case the appellant was, 
on the facts, properly retained in the direction by the Special Commissioners. 
In view of the finding just mentioned, I may, perhaps, be allowed to add, that the 
construction of s. 24 which I favoured in that case would have produced, the 
same result. 

I would accordingly hold the appellant chargeable. I agree with your Lord- 
ships that the matter should be remitted to the Special Commissioners for 
reconsideration of the apportionment made by them under proviso (ii) of sub-s. 
(1) of s. 24. Because of the appellant’s knowledge I would have some difficulty 
in taking that view if the only point were that the Special Commissioners had 
Sheoted the sub-s. (4) (6) measure of benefit. Apart from that, however, they 
have (as was apparently their practice) fixed the apportionment on the appellant 
as a first step, leaving the balance of the full tax for the company and those 
who had gained the other financial benefits, irrespective of whether or not the 
aggregate benefits exceeded the full tax. I think this shows a departure from 
the general intention of the statute regarding the discretion as described in the 
Bladnoch case and justifies the remission. 


Appeal allowed. No order as to costs in House of Lords or below. 


Solicitors: F. O. S. Leake, Burgess, Battersby & Co., agents for F’. O. S. Leake, 
Burgess & Battersby, Manchester (for the appellant) ; Solicitor of Inland Revenue 
(for the Crown). 


WILLIAM LONGMORE & CO., LTD. (SECOND CASE) 


The questions of law in the Case stated by the Special Commissioners were : 
(1) Whether on the evidence before us we were entitled to fix the full market 
value of the stocks at £151,054? (2) Whether on the evidence before us we 
were entitled to compute the full tax at £123,036 ? (3) Whether on the evidence 
before us we were entitled to find that the persons enumerated [other than 
the original shareholders] had received financial benefits as a result of the 
transactions and whether we were entitled to confirm the direction against them ? 


Sir Andrew Clark, K.C., Mustoe and Caplan for the appellants, William 
Longmore & Co., Ltd., and others. 

Geoffrey Howard for the appellants, Garfield and another. 

T. G. Roche for the appellant, Kritz. As 

The Solicitor-General (Sir Frank Soskice, K.C.), the Solicitor-General for Scot- 
land (Douglas Johnston, K.C.), J. F. Gordon Thomson, K.C. (of the Scottish 
Bar) and &. P. Hills for the Crown. 


HANKERTON : My Lords, these three appeals raise questions 
eres d 24 of the Finance Act, 1943, as to the disposal of the whisky stocks of 
William Longmore & Co., Ltd., to which I will refer as the Longmore company. 
We have already decided an appeal by the Crown in relation to an earlier dis- 
posal of the Longmore company’s stocks, in connection with which Mr. Us sla, 
Stewart in May, 1942, acquired some 98 per cent. of the company’s shares, 
which gave him the control of the company. The shares so acquired were 
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registered in the name of various persons who held them on Mr. Stewart’s 
behalf. Thereafter Mr. Stewart himself bought from the company its entire 
whisky stock of 177,896 gallons, but later re-sold to the company 28,956 gallons 
at the price he had paid for them. In these appeals we are concerned, with a 
sale by Mr. Stewart of his holding in the Longmore company, and a sale by the 
Longmore company in December, 1942, of its then remaining whisky stocks 
amounting to about 33,054 gallons. While the three appeals are separate, 
they arise out of the same Stated Case, and, in the first instance, I will state the 
facts material to all three appeals. 

On June 30, 1942, Mr. Stewart agreed to sell for £17,500 to the first appellant 
in the second appeal, Mr. D. K. Garficld, his holding of 34,475 shares of the 
Longmore company, being 98 per cent. of the share capital, for £17,000. A 
deposit of £1,750 was made by Mr. Garfield. Early in November, (1942, Mr. 
Garfield agreed, to sell the said 34,475 shares to the appellant in the third appeal, 
Mrs. Ada Kritz, for £118,000 on the terms of a letter of offer by Mrs. Kritz 
dated Nov. 10, 1942. The terms of the agreement were, inter alia, that the 
price should be £118,000 subject to adjustment in the event of certain deficiencies 
in debtors, cash, etc. ; that the minimum quantity of whisky was 32,476 gallons ; 
the vendor was to undertake certain specified liabilities ; a deposit of £5,000 
was to be paid forthwith to Mr. Garfield’s solicitors as stakeholders, and a 
further £5,000 as deposit and part of the purchase price ; Mr. Garfield was to 
deliver against the payment of the balance of the purchase price valid transfers 
for the shares along with the share certificate, and delivery warrants for the 
stocks ; the directors, secretary and auditors of the Longmore company were 
to resign, if so required, on completion of the transaction, and, before resignation, 
the directors were to procure the appointment of such*new directors as Mrs. 
Kritz might nominate. Mrs. Kritz had already arranged to sell for £130,000 
the said shares to Mrs. Sonia Pomeroy, who was acting as agent for her husband, 
Mr. Jay Pomeroy, the fourth appellant in the first appeal. The terms of this 
gale are contained in a letter dated Nov. 3, 1942, and are similar to the terms 
in the said letter of Nov. 10, 1942. An undertaking was given to Mrs. Kritz 
by J. S. & J. Brown, Ltd., the second appellants in the first appeal, Pomis, 
Ltd., James McVey, Ltd., and Mr. Pomeroy, the fourth appellant in the first 
appeal, that Mrs. Pomeroy would carry out the terms of her contract. Jui 
& J. Brown, Ltd., is a company, the shareholding of which had been acquired 
by Surplus Sales, Ltd. (a company under the control and direction of Mr. 
Pomeroy) in May, 1941. Pomis, Ltd., is a company under the direction and 
control of Mr. Pomeroy. James McVey, Ltd., is a company, the shareholding 
of which had been acquired by J. S & J. Brown, Ltd., in February, 1942. Mr. 
Pomeroy was the person who in fact controlled and directed the operation of 
J. S. & J. Brown, Ltd., Surplus Sales, Ltd., Pomis, Ltd., and James McVey, 
Ltd. Evidence which they accepted was given to the Special Commissioners 
that Surplus Sales, Ltd., participated in this transaction as well as Pomis, Ltd., 
and had acted as guarantor for Mrs. Kritz over price. Mrs. Pomeroy was acting 
for Mr. Pomeroy in purchasing the said shares from Mrs. Kritz, as he was laid 
up in a nursing home. She received no financial benefit in connection with the 
transaction. J. 8. & J. Brown, Ltd., supplied Mrs. Pomeroy with £10,000 to 
pay the stipulated deposit. On or about Dec. 15, 1942, the shares of the Long- 
more company held for Mr. Stewart were transferred to Mrs. Sarah Patricia 
Hurst by the persons who held them for Mr. Stewart, at, the request of Mr. 
Pomeroy, in exchange for the balance of £130,000, the price to be paid for them 
in terms of Mrs. Pomeroy’s agreement. It seems clear that £130,000 was paid 
by Mr. Pomeroy to Mrs. Kritz, that £118,000 was paid to Mr. Garfield out of 
which he paid to Mr. Stewart on Dec. 21, 1942, the balance of his purchase 
price £15,750, and placed the rest of the £118,000 in his bank account. Mr. 
K. Wincour and Mrs. Hurst were appointed directors of the Longmore company 
in place of Mr. Stoker and Mr. Noble, who were the directors originally nominated 
by Mr. Stewart. The shares held by Mrs. Hurst were held by her as nominee 
of Mr. Pomeroy, who was himself the nominee of J. 8S. & J. Brown, Ltd. Mrs. 
Hurst resigned her directorship on Apr. 22, 1943, and Mr. Pomeroy was elected 
in her place. Mr. Pomeroy now holds the shares of the Longmore company 
as nominee for J. 8. & J. Brown, Ltd. On Dec. 21, 1942, on instructions from 
Mr. Pomeroy, 33,054 gallons of whisky, its then remaining stock, were sold 
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by the Longmore company to J. S. & J. Brown, Ltd., for £14,676 8s. 5d., a 
price which was less than their full market value. These stocks so acquired 
by them were subsequently disposed of over a period commencing about Dec. 
15, 1942, by J. S. & J. Brown, Ltd., for £162,270. 

Under sub-s. (2) of s. 24, the Special Commissioners held that the full market 
value of the 33,504 gallons of whisky belonging to the Longmore company 
was £151,054, and computed the full tax at £123,036. The Special Commis- 
sioners directed that the whole of the full tax should be a joint and several 
liability of ten persons, which included, the four appellants in the first appeal, 
viz., the Longmore company, J. S. & J. Brown, Ltd., Russian Opera & Ballet 
Co., and Mr. Pomeroy, the appellants in the second appeal, Mr. Garfield and 
Mr. Jones, and the appellant Mrs. Kritz in the third appeal. 


The First Appeal 


These appellants submitted the same argument as to the principles on which 
the Special Commissioners computed the full market value on the same grounds 
as in all the previous appeals relating to other companies, and which has been 
rejected in the case relating to the Bladnoch Distillery, Ltd., to which reference 
may be made. The contention fails. 

In the second place, these appellants submitted an argument as to the calcu- 
lations by which the computation of the full tax was made. Your Lordships 
held that it was not open to the appellants, as it had not previously been raised. 

The third contention was made on behalf of the appellants Mr. Pomeroy 
and the Russian Opera and Ballet Co. to the effect that there was no evidence 
that these appellants had obtained a financial benefit within the meaning of 
sub-s. (1) (b), and its decision depended on a loan of £25,000 by the Longmore 
company to Mr. Pomeroy, made on Feb. 16, 1943, at 5 per cent. interest, which 
was charged and paid, most of the loan having been repaid before Sept. 30, 
1943. This loan was for the purposes of Mr. Pomeroy’s theatrical ventures, 
which he carried on under the name of the Russian Opera and Ballet Co. At 
this time, as already stated, Mrs. Hurst held the shares of the Longmore company 
as nominee of Mr. Pomeroy, who was himself the nominee of J. S. & J. Brown, 
Ltd., which Mr. Pomeroy directed and controlled. Mrs. Hurst was one of the 
two directors of the Longmore company, but she resigned on Apr. 22, 1943, 
because she objected to this loan, and Mr. Pomeroy took her place. There 
can be no doubt that temporary accommodation may constitute a financial 
benefit, and I have no difficulty in holding that the Special Commissioners 
were entitled, on the facts before them, including the dominating position of 
Mr. Pomeroy, to hold that he and the Russian Opera & Ballet Co. obtained a 
financial benefit within the meaning of sub-s. (1) (0) of s. 24. 

I therefore propose that this appeal should be dismissed with costs, and that 
the interlocutor of the First Division of the Court of Session dated Jan. 31, 
1946, in respect of these appellants should be affirmed. 


The Second Appeal 


I have already stated Mr. Garfield’s receipt on Dec. 15, 1942, of £118,000 
from Mrs. Kritz, the price at which she had purchased the shares of the Long- 
more company from him, his payment to Mr. Stewart of £15,750, the balance 
of the price payable by him as purchaser of the shares from Mr. Stewart, and 
that Mr. Garfield placed the remainder of the £118,000 (£102,250) in his own 
bank account. On Dec. 21, 1942, sums amounting to £11,150 from Mr. Garfield’s 
bank account were paid into the account of Mr. W. H. Jones, the second appellant 
= Later that in this case, as in others, the Special Commissioners 
applied the “ tainted money ”’ principle, which was disposed of in the case 
relating to the Bladnoch Distillery Co., Ltd., to which I may refer. 

On appeal the First Division of the Court of Session affirmed the direction 
as regards both these appellants, Lorp MONCRIEFF dissenting as regarded the 
appellant Jones. The main ground of judgment was based on the evidence 
in the Longmore (No. 1) case, which has just been decided by your Lordships, 
and the relationship thereby shown to have existed between Mr. J . 1 Stewart 
and the present appellants, from which the learned judges of the First Division 
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inferred that the successive transactions in the present case were not genuine 

ons. Af 
Tae Donia I am of opinion that it was not legitimate for the court to so utilise 
the evidence in the earlier case, especially when there is no reference to the matter 
in the present Stated Case, and no such view appears to have been presented 
to the Special Commissioners, nor does it appear to have occurred to them. 
The only way in which the Special Commissioners relied on these earlier matters, 
apart from their bearing on how Mr. Stewart came to be holder of the shares, 
and the history of the whisky stocks of the Longmore company, was 1n regard 
to Mr. Stewart’s inclusion in the present direction, which they decided against, 
and the interrelation of the various companies controlled by Mr. Pomeroy, 
and certain other parties, but there is no reference in that connection to either 
of these appellants. That evidence related to the position of these appellants 
at the time of the earlier and different transactions, and, by itself, is not sufficient 
evidence of their position and relation to a different set of transactions at a 
different time. 

Accordingly, I feel bound to make a fresh approach to the matter, and to 
deal separately with the two appellants. 

In the first place, I am of opinion that there was evidence on which the Special 
Commissioners were entitled to hold, as they did, that the purchase and re-sale 
of the shares by the appellant Garfield were part of a composite transaction 
by which J. S. & J. Brown, Ltd., through Mr. and Mrs. Pomeroy, acquired 
control of the Longmore company. Mr. Garfield did not give evidence. The 
evidence as to the contemporaneous completion of the successive sales of the 
shares justifies this view. For the reasons expressed in my opinion in the 
Bladnoch case, I am also of opinion that the Special Commissioners were entitled 
to find, on the evidence, that that composite transaction was an associated 
transaction within the meaning of sub-s. (1) (6), and that Mr. Garfield obtained 
a financial benefit as the result of the bundle of transactions, which included 
that associated transaction and the stock transactions. But I am clearly of 
opinion that, as in other cases, the Special Commissioners have not exercised 
their power of apportionment under proviso (i) of sub-s. (1) in conformity 
with the statutory basis of that power, for reasons which are fully explained 
in my opinion in the Bladnoch case, in the light of which the Special Commis- 
sioners should reconsider the question of an apportionment to Mr. Garfield 
under proviso (i). 

The position of the appellant Jones is somewhat different. The Special 
Commissioners clearly rested their decision on the ‘‘ tainted money ”’ principle. 
In reference to him, the Special Commissioners state, ‘‘ Mr. Jones did not give 
evidence before us, and it was not denied on his behalf that he had obtained 
financial benefits as a result of the transaction.’”’ The meaning of this statement 
is made clear by their later statement that it was not submitted that financial 
benefits had not been obtained as a result of the transactions by the following: 
“«,...W.H. Jones...’ It was stated before the First Division that counsel 
appeared before the Special Commissioners in support of Mr. Jones’ appeal. 
The commissioners had found that Mr. Jones had obtained a financial benefit 
within the meaning of the section, and, in my opinion it is not now open to the 
appellant Jones to found on the absence of evidence in view of his failure to 
maintain this ground of appeal before the Special Commissioners. His position 
on this appeal is therefore the same as that of the appellant Garfield. 

I propose, therefore, that the appeal should be allowed, that the interlocutor 
of the First Division of the Court of Session dated Jan. 31, 1946, so far as it 
applies to these appellants should be reversed, and the questions of law in the 
Stated Case should be answered as follows :—the first and second questions 
in the affirmative, and the third question at this stage, in the negative, in that 
the proper basis of apportionment has not been observed. There should be no 


order as to costs here or below. The Case should be remitted to the Special 


Commissioners to proceed as accords. 
2 


The Third Appeal 


The appellant Mrs. Kritz bought the shares of the 


Longmore com fi 
Mr. Garfield for £118,000 and re-sold them to Mrs. Po an LS 


meroy, as I have already 
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stated. I need only add that Mrs. Kritz a ntly suggested that sh 
acting for her husband in the transactions, hanes Bi ards to tet offect, 
and the Special Commissioners were entitled to proceed on the documents, 
which showed Mrs. Kritz as the contracting party, in the transactions, who 
received the profit. from them. The position of Mrs. Kritz, in my opinion 
cannot be differentiated from that of Mr. Garfield and Mr. Jones in the second 
appeal, and I refer to my opinion therein. I propose that the order should 
be in terms similar to that in the case of Mr. Garfield and Mr. Jones. 


LORD PORTER : My Lords, the only fresh point raised in the first of 
these appeals 1s as to whether the obtaining of a loan can amount to a “ financial 
benefit ’’ within the meaning of the Act. I see no reason to limit the meaning 
of those words where they are found in the section. Undoubtedly a loan can 
be a financial benefit, and I am, therefora, of opinion that a loan can come 
within the ambit of this Act. In the second appeal I think there was evidence 
that the various transactions were interrelated and formed part of one composite 
whole. It follows that the commissioners were justified in finding that the 
transaction was an associated one, but here again the apportionment to Mr. 
Garfield has not been calculated on the basis directed by the Act and should go 
back for reconsideration. 

The evidence against Mr. Jones was that he received £11,150 from Mr. Gar- 
field’s bank account into which money obtained from the carrying out of the 
scheme had been paid and it was not contended before the commissioners 
that he had not received a financial benefit, but it is clear that the commis- 
sioners’ apportionment was dependent on their view that the receipt of “‘ tainted 
money” imposed a liability. He therefore stands in the same position as Mr. 
Garfield and,his case must be reconsidered. 

I also agree that the appeal of Mrs. Kritz should be dealt with on the same 
basis as that of Mr. Garfield and Mr. Jones. 


LORD SIMONDS : My Lords, I agree. 


LORD MORTON OF HENRYTON (read by Lorp Stmonps): My Lords, 
I concur in the motion proposed. My reason for concurring, in the case of 
the appellants Garfield, Jones and Mrs. Kritz, is the same as that which led 
me to concur in the case of Inland Revenue Comrs. v. Gray, Wells and another. 


LORD MACDERMOTT : My Lords, on the facts and findings I think the 
Special Commissioners were justified in retaining all these appellants in the 
direction. With regard to the appellants Garfield, Jones and Kritz, I am not 
clear that it can be said in this case that the proper basis of apportionment 
has not been observed. But subject to that I concur in the motion to be 
proposed by my noble and learned friend on the Woolsack. 


First appeal dismissed with costs. Second and third appeals allowed. No 
order as to costs of appeal. 


Solicitors : Herbert Oppenheimer, Nathan & Vandyk, agents for Shepherd & 
Wedderburn, W.S., Edinburgh (for the appellants, William Longmore & Co., 
Ltd., and others); D. B. Levinson & Shane, agents for Balfour & Manson 
W.S., Edinburgh (for the appellants, D. K. Garfield and another) ; D. B. Levinson 
& Shane, agents for Shepherd & Wedderburn, W.S., Edinburgh (for the appellant, 
Kritz) ; Solicitors of Inland Revenue for England and for Scotland (for the Crown). 

[Reported by C. St.J. Nicnotson, Esq., Barrister-at-Law.] 
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WILTSHIRE COUNTY VALUATION COMMITTEE v. 
MARLBOROUGH AND RAMSBURY RATING AUTHORITY. 


SAME v. BOYCE. 


[Court or APPEAL (Scott, Asquith and Evershed, L.JJ.), February 23, 24, 
March 15, 1948.] 


Rates and Rating—Exemption—Lands belonging to a vicarage—Exemption from 
parochial taxes under Inclosure Act—Exemption from general rate imposed 
by Rating and Valuation Act, 1925—Rating and Valuation Act, 1925 (ce. 90), 
s. 2 (1), (2), (3), 8. 64 (1) (6). 

By the (local) Ramsbury Inclosure Act, 1777, it was provided that all the 
lands belonging to the vicarage of Ramsbury “ shall be and for ever remain 
free from and discharged of all parochial taxes and duties whatsoever so 
long as the vicar for the time being ’”’ should perform the offices of the 
church for certain of the poor parishioners ‘“‘ withqut fee or reward.’’ The 
question arose whether this exemption operated to exempt lands of the 
vicarage from the general rate levied under the Rating and Valuation 
Act, 1925, s. 2, and, if so, whether the exemption applied to land which 
had been let on a lease for 999 years to the rural district council. 

HELD: a special exemption, expressed to be perpetual and granted by 
a local and personal Act to the owner of a particular piece of land, could 
not be abrogated or impaired by a subsequent statute unless it was addressed 
in plain language to land: generalia specialibus non derogant; there was 
no such special cancellation or abrogation in the Act of 1925, but, on the 
contrary, s. 64 (1) (b) preserved ‘‘ any exemption from or privilege in respect 
of rating conferred by any local Act ”’ on the occupiers of a particular here- 
ditament ; and the exemption conferred by the Act of 1777 still held good 
with regard to all the land belonging to the vicarage, including that let on 
the 999 years’ lease. 

Decision of the Divisional Court ( [1947] 1 All E.R. 820), affirmed. 


[As To SPECIAL EXEMPTIONS FROM PAYMENT oF RatTEs, see HALSBURY, Hailsham 
Edn., Vol. 27, p. 382, para. 819; FoR THE RATING AND VaLUATION Act, 1925, see 
HALSBURY’S STATUTES, Vol. 14, p. 617.] 


Cases referred to: 

(1) Whenman v. Clark, [1916] 1 K.B. 94; 85 L.J.K.B. 424; 114 L.T. 116; 80 J.P. 
128; 38 Digest 456, 218. 

(2) R. v. London Gas Light Co., (1828), 8 B. & C. 54; 2 Man. & Ry. K.B. 12; L 
Man. & Ry. M.C. 263; 6 L.J.O.8.M.C. 113; 38 Digest 476, 353. 

(3) London Corpn. v. Netherlands Steamboat Co., [1906] A.C. 263; 75 L.J.K.B. 771; 
93 L.T. 566; 69 J.P. 443; affg., S.C., sub nom., Netherlands Steamboat Co. 
v. London Corpn., (1904), 68 J.P. 377; 38 Digest 467, 296. 

(4) Sion College v. London Corpn., [1901] 1 K.B. 617; 70 L.J.K.B. 369; 84 L.T. 
133; 65 J.P. 324; 38 Digest 475, 349. 





APPEALS by the Wiltshire County Valuation Committee from orders of the 
Divisional Court (Lorp Gopparp, C.J., ATKINSON and OLIvER, JJ.) made 
on Apr. 30, 1947, and reported [1947] 1 All E.R. 820. The Divisional Court 
held that an exemption from “ parochial taxes ” granted to the vicar for the time 
being of Ramsbury by the Ramsbury Inclosure Act, 1777, applied to the general 
rate imposed by the Rating and Valuation Act, 1925, s. 2. The Court of Appeal 
now affirmed that decision. The facts appear in the judgment of the court. 


Harold Williams, K.C., and Squibb for the Valuation Committee. 
Dare for Miss Boyce (a tenant). 
Blanco-White, K.C., and McGougan for the Rural District Rating Authority 
and Mr. Orchard (a sub-tenant). 
Cur. adv. vult. 
Mar. 15. SCOTT, L.J., read the following judgment of the court. ‘This 
appeal raises the question whether an exemption in a local and personal Act 
of 1777 conferred on the vicar of Ramsbury in Wiltshire by which all : 


. . » lands which shall belong to the vicarage shall be and for ever remain free from 


and discharged of all parochial taxes and duties whatsoever so long as the vicar for the 
time being... 
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shall do and perform all the offices of the church for certain of the poor parishioners 
without fee or reward,” still holds good. It is common ground, first, that the 
vicar owned the fee simple of certain lands which, but for that exemption 
would have attracted payment by him, as occupier, of the poor rate, and, 
secondly, that there was no failure by the vicar to perform the statutory con- 
dition. The question in issue is whether the general rate imposed by the 
Rating and Valuation Act, 1925, s. 2 (2), in lieu of the poor rate has destroyed 
the exemption granted by the Act of 1777. It is, we think, the first time since 
that Act came into force that this issue of interpretation has been raised. We 
will, therefore, discuss it as a pure question of construction, although several 
we of this court and the House of Lords in earlier years have been cited 
O us. 

The two hereditaments on which the question is raised are occupied respectively 
by Miss Boyce and by Mr. Orchard, the former under a yearly tenancy from the 
vicar, the latter by Mr. Orchard as a sub-tenant of the respondent council in 
the first appeal, who are lessees of the land in his occupation with other land 
leased to it under a lease for 999 years by the vicar. The land occupied by Miss 
Boyce forms part of the ancient estates of the vicar owned by him from before 
the passing of the Act of 1777. The land in lease from the vicar to the district 
council was awarded to him by an award pursuant to the enclosure terms of 
the Act of 1777. The benefit of its exemption attached to both types of the 
vicar’s land. On Mar. 6, 1946, the local assessment committee under s. 17 of 
the Act of 1925 rejected a proposal of the valuation committee to put both 
the hereditaments into the valuation list with figures for the gross and rateable 
values. From that decision the valuation committee appealed to quarter 
sessions, but it was then agreed, as there was no dispute on the facts, to go to 
the Divisional Court by Special Case. The Divisional Court dismissed the 
appeal, holding that the ancient exemption still attached. Hence the appeal 
by the valuation committee to us. 

The question depends on the proper interpretation of the Act of 1925 in the 
light of the supersession by it of the old ‘‘ poor-rate’”’ and the substitution 
of the new “ general rate.’’ The first step, therefore, is to see what the poor 
rate was. In essence it was a piece of administrative machinery for collecting 
money, at first limited in use to the purposes defined in the statute of Elizabeth, 
but progressively used in the intervening period down to the Act of 1925 for 
obtaining the necessary funds from the occupiers of land for numerous heads of 
expenditure on local administration. The mechanism continued to be based 
on the parish, but the purpose was for expenditure throughout a much wider 
area. When the Act of 1925 put all (or most) of the particular purposes for which 
money had to be collected under the one “‘ umbrella” of the ‘ general rate,” 
there was no change in the legal substance of the pecuniary liability so imposed. 
The old poor rate was always a local tax or duty and not a national tax or duty. 
The enlargement of the area of collection from the parish to the district and 
county in rural England made no change of substance. The poor rate was @ 
parochial tax in the sense that it was collected over that unit of area, but the 
word “ parochial,” in my opinion, owed its adoption to the mere statutory 
accident that the parish was the unit of area over which it was from the first 
exigible. It was with equal propriety called a parochial duty. As the heads of 
public expenditure became more numerous the poor rate became wider in its 
scope—so much so that when the, Act of 1925 adopted the word “ general 
in place of the word “ poor,” Parliament made no change in the heterogeneous 
character of the imposition on occupiers, but only enlarged the ambit of the 
area for its administrative convenience of easier collection. The previous 
indirect practice of the authorities concerned in the other heads of local expendi- 
ture getting their money through the poor rate machinery by means of precepts 
on the poor rate authorities was made direct. One bite at the cherry instead 

oO! ; 
oft follows from those considerations that a special privilege or exemption, 
expressed to be perpetual, and granted by a local and personal Act, like that of 
1777, to the owner of a particular piece of land, could not be abrogated or 
impaired by a subsequent statute unless it was addressed in plain language ‘ 
land, for generalia specialibus non derogant. We can find no such “ specia ; 
cancellation or abrogation in the Act of 1925. Sub-sections (1), (2) and (3) 
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of s. 2 are quite general. On the contrary, we think the Act in terms says that 
it preserves intact any such exemption and even a privilege falling short of 
exemption. Section 64 (1) provides : 

Subject as otherwise expressly provided in this Act, nothing therein contained shall 
affect— .. . (b) any exemption from or privilege in respect of rating conferred by any 
local act or order on the occupiers of hereditaments in any particular part of a rating 
area or on the occupiers of any particular hereditaments. 


So far from the rest of the section “‘ providing otherwise ”’ sub-s. (2) has, we 
think, the effect of maintaining existing exemptions. We heard argument for 
the valuation committee which was put forward on the footing that the 
“scheme ” permitted by sub-s. (2) was a condition of the continuance of the 
exemption, but we do not so read it. The only purpose of the authorised 
scheme is ‘‘ to secure the continued operation of any such privilege or exemption,” 
z.e., that mentioned in sub-s. (1) (6). Even the proviso at the end of sub-s. (2) 
points to that construction. Section 69 (2) confirms it almost expressly. Indeed, 
the language af the first paragraph of that sub-section can be regarded only as a 
positive enactment that the exemption in question granted by the Act of 1777 
shall be construed by the court as a reference to the general rate under the 
Act of 1925. It is to be noted that the Act of 1777 is not amongst those repealed 
by sched. III to the Act of 1925. 

An argument was addressed to us by counsel for the valuation committee 
that because the general rate is levied over a county or a district under the 
present system of local government, it cannot be said to be “ parochial.” We 
do not agree. The administrative convenience, for which the wider area was 
adopted, did not prevent the rates collected from all the parishes on the area 
being still parochial. The word is, in our opinion, used in contradistinction 
to imposts imposed by Parliament. Similarly, the words ‘“ taxation ”’ or “‘ tax ”’ 
are not limited to Parliamentary imposts collected by the Exchequer. The poor 
rate of Elizabeth was called “ taxation.’’ Finally, it was said that the vicar 
had forfeited the right to exemption because when he granted the leases for 
999 years the land ceased to ‘‘ belong ’’ to him, within the meaning of the Act 
of 1777. We do not agree. He remained the freeholder, and that is, we think, 
by itself enough, but, in addition, all mines were reserved and the covenants 
gave him most of the continuous control of an owner who has granted a lease 
for, say, 5 years, and he has a right of re-entry on any breach. The object of 
the old Act was to provide income for the vicar by freeing the land for ever 
from the burden from all parochial taxes and duties whatsoever. He now 
gets a better income in consequence. We think he is entitled to go on getting it. 
For these reasons we think the two appeals should be dismissed with costs. 

ay Appeals dismissed with costs. 

Solicitors : Radcliffe & Co., agents for P. A. Selbourne Stringer, clerk to the 
Wiltshire County Council Valuation Committee (for the Valuation Committee) ; 
Wallace, Pyman & Co., agents for Phelps. & Lawrence, Ramsbury (for Miss 
Boyce); Ernest Bevir & Son, agents for H. Bevir & Son, Wootton Bassett 
(for Ramsbury Rural District Rating Authority and Mr. Orchard.) 

[Reported by C. St.J. NicHotson, Esq., Barrister-at-Law.] 


McINTYRE AND ANOTHER v. HARDCASTLE. 


[Court or AppHan (Tucker and Somervell, L.JJ., and Roxburgh, J.) 
March 17, 18, 1948.) 
Landlord and Tenant—Rent restriction—Recovery of possession—Claim by two 
jomt owners—Dwelling-house required for occupation as residence for only 
one owner—Alternative accommodation—Accommodation for furniture—Rent 
and Mortgage Interest Restrictions (Amendment) Act, 1933 (c. 32), s. 3 (1) 

(3), sched. I, para. (h) (i). 
The two plaintiffs, who were joint legal and beneficial owners of a 
dyelling-house to which the Rent Restrictions Acts applied, sought 
possession of the house from the tenant (i) under s. 3 (1) (a) and sched. I, 
para. (h) (i), of the Rent and Mortgage Interest Restrictions (Amendment) 
Act, 1933, on the ground that one of them required the house for occupation 

as a residence for herself, and (ii), alternatively, on the ground that they 
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had offered to the tenant suitable alternative acco i 
mmodation, und 

s. 3 (1) (6) and (3) of the Act :— akc! 

HELD : where there were two or more joint beneficial owners, possession 
of a dwelling-house could be obtained under s. 3 (1) (a) and sched. I; 
para. (h) (i), of the Act of 1933 only if the dwelling-house was required 
for occupation as a residence for both or all of them, and, accordingly 
the claim failed. , 

Dicta of Asquitu, L.J., in Baker v. Lewis ([1946] 2 All E.R. 595; 175 
L.T. 492; [1947] K.B. 193), applied. 

Observations on the extent to which, in considering whether alternative 
accommodation offered to a tenant was suitable within the meaning of 
s. 3 (1) (6) and (3) of the Act, the court should base its decision on the 
question whether or not the tenant would have to store part of his 
furniture. 

{As To ORDERS FOR PossESSION WHEN PREMISES REQUIRED By LANDLORD FOR 
Own Occupation, see HALSBURY, Hailsham Edn., Vol. 20, p. 332, para. 396; and 
FoR Cases, see DIGEST, Vol. 31, p- 580, Nos. 7283-7291. 

As TO ALTERNATIVE ACCOMMODATION, see HALSBURY, Hailsham Edn., Vol. 20, 


pp. 332, 333, para. 398; and ror CasEs, see DIGEST, Vol. 31, pp. 582-584, Nos. 
7311-7330.) 


Cases referred to: 
(1) Baker v. Lewis, [1946] 2 All E.R. 592; [1947] K.B. 186; [1947] L.J.R. 468; 
175 L.T. 490. 
(2) Owen v. Overy, (1946), unreported. 
(3) Sharpe v. Nicholls, [1945] 2 All E.R. 55; [1945] K.B. 382; 114 L.J.K.B. 409; 
172 L.T. 363; 2nd Digest Supp. 

APPEAL by the landlords from an order of His Honour Jupcr J. H. D. 
Horst, at Wallingford County Court, dated May 19, 1947. 

The landlords, who were joint legal and beneficial owners of a dwelling- 
house within the Rent Restrictions Acts, claimed possession of the house from 
the tenant under the Rent and Mortgage Interest Restrictions (Amendment) 
Act, 1933, s. 3 (1) (a), and sched. I, para. (h) (i), and, alternatively, under 
s. 3 (1) (6) and (3). The county court judge held that they were not entitled 
to possession under s. 3 (1) (a) and sched. I, para. (h) (i), as the house was 
required for occupation as a residence by only one, and not both, of the two 
joint owners. He also dismissed the claim under s. 3 (1) (b) and (3) on the 
ground that the alternative accommodation offered to the tenant was not 
suitable within the meaning of sub-s. (3), because the tenant would have inade- 
quate room for his furniture and belongings if he accepted the offer. On an appeal 
by the landlords from this decision, the Court of Appeal upheld the judgment 
of the county court judge on the first point, but held that he had misdirected 
himself in regard to the suitability of alternative accommodation, and the 
case was remitted to him for a fresh trial confined solely to the landlords’ claim 
under s. 3 (1) (b) and (3). The facts appear in the judgment of TuckER, L.J. 


Ackner for the landlords. 
Samuel-Gibbon for the tenant. 


TUCKER, L.J.: This is an appeal from a decision of His Honour 
JupGce J. H. D. Hurst whereby he refused to make an order for possession 
which was claimed by the landlords against the tenant in respect of premises 
within the scope of the Rent Restrictions Acts and known as The Cottage, 
Benson, in the county of Oxford. The plaintiffs in the action were Mrs. 
McIntyre and Mrs. Godden, who were joint owners, legally and beneficially 
entitled to this property. The tenancy of the defendant had duly determined 
and the landlords claimed possession in two alternative ways, the primary 
claim being made under the Rent and Mortgage Interest Restrictions (Amend- 
ment) Act, 1933, s. 3 (1) (a) and sched. I, para. (h). 

Section 3 (1) is as follows : 

No order or judgment for the recovery of possession of any dwelling-house to which 
the principal Acts apply or for the ejectment of a tenant therefrom shall be made or 
given unless the court considers it reasonable to make such an order or give such a 
judgment, and either—(a) the court has power so to do under the provisions set out in 
sched. I to this Act ; or (b) the court is satisfied that suitable alternative accommodation 
ie available for the tenant or will be available for him when the order or judgment 


takes effect. 
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Schedule I provides : 

A court shall, for the purposes of s. 3 of this Act, have power to make or give an order 
or judgment for the recovery of possession of any dwelling-house to which the principal 
Acts apply or for the ejectment of a tenant therefrom without proof of suitable alter- 
native accommodation (where the court considers it reasonable so to do) if... Ua 
the dwelling-house is reasonably required by the landlord (not, being a landlord who has 
become landlord by purchasing the dwelling-house or any interest therein after [a 
certain date]) for occupation as a residence for (i) himself ; or (ii) any son or daughter 
of his over 18 years of age; or (iii) his father or mother : Provided that an order or 
judgment shall not be made or given on any ground specified in para. (h) of the foregoing 
provisions of this schedule if the court is satisfied that having regard to all the circum- 
stances of the case, including the question whether other accommodation is available 
for the landlord or the tenant, greater hardship would be caused by granting the order 
or judgment than by refusing to grant it. 


The alternative claim was under s. 3 (1) (6) and (3) of the Act of 1933. Section 
3 (3) is as follows : 
Where no such certificate as aforesaid [i.e., a certificate that the housing authority 


will provide suitable alternative accommodation for the tenant] is produced to the 
court, accommodation shall be deemed to be suitable if it consists either—(a) of a 
dwelling-house to which the principal Acts apply ; or (b) of premises to be let as a 
separate dwelling on terms which will, in the opinion of the court, afford to 
the tenant security of tenure reasonably equivalent to the security afforded 
by the principal Acts in the case of a dwelling-house to which those Acts 
apply, and is, in the opinion of the court, reasonably suitable to the needs 
of the tenant and his family as regards proximity to place of work, and either— 
(i) similar as regards rental and extent to the accommodation afforded by dwelling- 
houses provided in the neighbourhood by any housing authority for persons whose 
needs as regards extent are, in the opinion of the court, similar to those of the tenant 
and his family ; or (ii) otherwise reasonably suitable to the means of the tenant and 
to the needs of the tenant and his family as regards extent and character. 


In respect of the claim under sched. I, para. (h), a point of law presented 
itself for the determination of the county court judge. It having been held 
by this court in Baker v. Lewis (1) that, by reason of the provisions of the 
Interpretation Act, 1889, s. 1, the word “landlord ’”’ in the opening sentence 
of para. (hk) includes the plural where there is more than one landlord, the 
question arose whether the landlords, when they are more than one in number, 
have to prove that the dwelling-house is required for occupation as a residence 
for all of them or for only any one or more, because, in this case, it was only one 
of the landlords who desired to reside in the house. The point was taken that 
the landlords had. not brought themselves within the provisions of para. (h) 
of sched. I, because, to come within it, they had to show that the dwelling- 
house was required for occupation as a residence by both of them. This 
question now arises for decision for the first time, but it was referred to in 
dicta in Baker v. Lewis (1). In that case SomMERVELL, L.J., in giving his judg- 
ment, wished to keep open this question and said ({1946] 2 All E.R. 595) : 

_ +++ Tam not in any way implying or suggesting that para. (h) is only applicable 
in the case of joint owners where they are . . . desiring the dwelling-house for occu- 
pation as a residence for all of their number. 


He went on to say that he was inclined to the view that it had a wider 
application and would cover the case where A., B. and C., being joint owners, 
put forward a claim for possession on the ground that the residence was required 
for occupation as a residence by A. AsquiTH, L.J., in giving his judgment, 
jae to the observations of SOMERVELL, L.J., and continued as follows 
tbid.) : 

This court has decided in Owen v. Overy (2) that “landlord ” in para. (h) of sched. I 
to the Act of 1933 covers two or more joint beneficial owners, and in Sharpe v. Nicholls 
(3) that it does not cover two or more bare personal representatives. Where there 
are two or more joint beneficial owners, (i), (ii) and (iii) of (h) should, I think, be read 
as follows: in (i) for “ himself ”’ read “ themselves,” in (ii) for “ any son or daughter 

sof his ” read “‘ any son or daughter of theirs,” and in (iii) read “ their father or mother.” 
Where, read in this way, neither (i), (ii) nor (iii) has any application, such beneficial 
owners would fail, for instance, if they proceed under (ii) and are not a married couple 
with a child, or if they proceed under (iii) and have not got a parent in common ; but 
they would fail in that case not because there are several of them or because they are 
not a “landlord” within the opening words of the section, but because they could 
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not bri selv ye ete pac $e: . 
_ostlesing themselves within the language of (i), (ii) or (iii), construed in the way I 


= Apsenady gaa to the county court judge and, having referred to 

Both of these opinions were obiter to that decision . . . I take the view SQU 
L.J., and hold that the present plaintiffs fail to come within sub-s. (h) it asi ae 
_ All kinds of difficulties have been suggested as likely to follow whichever 
interpretation is accepted by us. I do not think that the legislature contem- 
plated this situation at all when this paragraph was framed, and, therefore, 
Meee oi m tate it Sioode in the light of the actual language used. 
eee Ty ey eel convinced that the interpretation put on it 
a Span pind re she plea one and I do not desire to attempt to put 
_peengias guage that which he so clearly expressed in the judgment which 

- just read, For those reasons, I think that the county court judge came 
to a right decision on this matter. We have been referred to the proviso to 
para. (h), and it was suggested that the word “landlord”? must be given a 
somewhat different interpretation in the proviso from that which it bears in 
the opening words of para. (hk), and it was said that that strengthens the case 
for the landlords in asking us to read words into para. (h) (i), (ii) and (ili) which 
precede the proviso, but I do not think that it is necessary to give the word 
“landlord” in the proviso any different meaning from that which it bears 
in the opening words of the paragraph. It is quite true, as I think, that 
(a) the hardship and (b) the accommodation which has to be available are 
hardship and availability primarily considered with reference to the person 
who was going to occupy the premises, but I think the words “ available for 
the landlord ” mean available for the persons who are landlords and who require 
the premises for occupation by any one of the persons previously named. 
I do not think the reference to the proviso really helps us in interpreting the 
words which appear in (i), (ii) and (iii). 

In case he should be held to be wrong in law, the judge then considered the 
question of reasonableness and relative hardship on the tenant and on the 
landlord, and he stated that, if he had taken a different view of the law, he 
would have made an order for possession because he thought the tenant had 
not shown that greater hardship would result on him if the order were made 
than if it were refused, and, further, that it was reasonable to make the order. 
[His Lorpsuip then dealt with the decision of the county court judge on 
the alternative claim under s. 3 (1) (6) and (3) of the Act. The county court 
judge had refused to make the order for possession, indicating as the reason 
for his refusal that he considered that the alternative accommodation offered 
to the tenant was not suitable within the meaning of sub-s. (3). He expressed 
the view that it was not suitable in extent because the tenant would have to 
compress his furniture and belongings into an inadequate space if he accepted 
the offer. H1s Lorpsurip held that the county court judge had misdirected 
himself in the view he had taken with regard to the furniture, and that the 
case should go back for a fresh trial, confined solely to the plaintiffs’ claim 
under s. 3 (1) (6) and (3) of the Act. His LoRpsHIP added that he was not 
prepared to say that the existence of furniture could never be taken into 
consideration when a question under s. 3 (3) was being considered. | 


SOMERVELL, L.J., and ROXBURGH, J., concurred. 


Samuel-Gibbon : My friend and I are in some doubt as to the exact effect 
of your Lordships’ order when the matter comes up for re-hearing. Is the 
county court judge to take your Lordships’ decision as being that the considera- 
tion of furniture is altogether irrelevant and must not be taken into account, 
or is he entitled to take it into account, but not to regard it as sufficient by 
itself 2? How is the judge to direct his mind with regard to that matter ? 


TUCKER, L.J. : What I intended to indicate was that in this particular 
case I thought that the judge had taken into consideration the question of 
what I call surplus furniture, furniture which would otherwise have to be 
stored, no evidence having been given as to the special requirements of the 
tenant with regard to any particular items of furniture. I was not intending 
to express any view one way Or another, nor do I think it desirable, in the 
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present state of the case, to express any view, whether in all cases furniture 
per se must necessarily always be excluded in considering suitable alternative 
accommodation under s. 3 (1) (6) and (3) of the Act of 1933, That such matters 
are proper to be taken into consideration under the question of reasonableness 
is common ground. 

Appeal allowed with costs, the case to go back to the county court judge for a 
fresh trial, confined solely to the plaintiffs’ claim under s. 3 (1) (0) and (3) of the 
Act of 1933. Costs of the first trial to be in the discretion of the judge at the second 
trial. 

Solicitors: Wedlake, Letts & Birds (for the landlords); Curwen, Carter & 


Evans (for the tenant). 
[Reported by C. N. Brattie, EsqQ., Barrister-at-Law.}| 


Re CHALCRAFT (deceased). CHALCRAFT v. GILES 
AND ANOTHER. 
[PropaTE, Divorce AND ADMIRALTY Division (Willmer, J.), March 8, 11, 
16, 1948.] 
Wills—Signature—Sufficiency—Testator enfeebled—Surname incomplete—Attes- 
tation—Mental presence of testatrix—Wills Act, 1837 (c. 26), s. 9. 

The deceased, Ellen Chalcraft, an elderly woman suffering from cancer, 
executed a will, dated July 29, 1946, and died on Dec. 30, 1946. A short 
time before her death she had given instructions for the sale of her house 
for £700, out of which £500 was to be paid to her married daughter, Mrs. 
West, and her husband, to enable them to purchase a house. In return 
for this sum it was intended that Mr. West should enter into a deed of 
covenant to maintain the deceased and her other daughter, Helen, for the 
rest of their lives. On Dec. 30, 1946, when death was imminent, a strong 
dose of morphia was administered to the deceased, the effect of which 
was gradually to induce drowsiness and, as a result, indirectly to affect 
her mental faculties. The daughter, Helen, in the presence of other mem- 
bers of the family and of two attesting witnesses, then prepared a document, 
on a writing pad, in the following terms: ‘‘ 96 Osborne Road, Acton. 
I wish my house to be sold and £500 made over to Mr. C. F. West for pur- 
chase of 33 Stilecroft Gardens.’’ This was shown to the deceased who, 
when asked whether that was all and whether it gave effect to her wishes, 
nodded assent. The daughter, Helen, then put the pad before the deceased 
and, supporting her on the bed in which she was propped up, said: “ If 
you can’t sign your name put a cross.’’ The deceased took the pen which 
was handed to her and began to sign her name, but when she had got as 
far as “‘ E. Chal” her signature came to an end and was never completed. 
The document was then passed to the attesting witnesses and was immed- 
iately signed by them, and from that time onwards the deceased was 
never really conscious. The plaintiff propounded the document as a 
codicil to the will of July 29, 1946, and the defendants contended that the 
document was not a testamentary document. The court having found 
that the proper inference from the facts proved was that when she was 
invited to sign the document the deceased knew and approved of its 
contents and that the document was intended to be a testamentary 
document and not a disposition inter vivos, 

HELD: (i) as it appeared from the evidence that what the deceased 
wrote was intended by her to be the best she could do by way of writing 
an peat it was a signature which satisfied the requirements of the Wills 

ct, : 

In the goods of Maddock (1874) (L.R. 3 P. & D. 169; 30 L.T. 696), 
distinguished. 

(ii) as it appeared that the attestation was completed before the deceased 
became incapable of understanding what was going on, the will had been 
attested, not only in the physical, but also in the mental, presence of the 
deceased. 

[As To METHODS oF SIGNATURE BY TESTATOR, see HALSBURY, Hailsham Edn., 


Savage 56, para. 68; and FoR CasEs, see DIGEST, Vol. 44, pp. 249, 250, Nos, 
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Cases referred to: 
(1) In the goods of Maddock, (1874), L.R. 3 P. & D. 169; 43 L.J.P. & M. 29; 30 
L.T. 696; 38 J.P. 631; 44 Digest 272, 1037. 


(2) In the goods of Blewitt, (1880), 5 P.D. 116; 49 L.J.P. 31; 42 L.T. 329; 44 J.P. 
768; 44 Digest 309, 1414. 


(3) Hindmarsh v. Charlton, (1861), 8 H.L. Cas. 160; 4 L.T. 125; 25 J.P. 339 H.L.; 


affg., S.C. sub nom., Charlton v. Hindmarsh, (1859), 1 Sw. & Tr. 433; 44 
Digest 261, 882. © 


(4) In the goods of Kieran, [1933] I.R. 222. 

(5) Right v. Price, (1779), 1 Doug. K.B. 241; 44 Digest 270, 1001. 

(6) In the goods of Killick, (1864), 3 Sw. & Tr. 578; sub nom., In the goods of Kellick, 
34 L.J.P.M. & A. 2; 28 J.P. 760; 44 Digest 259, 853. 


PROBATE ACTION. 
The facts and decision of the court appear in the headnote. 


Marshall-Reynolds for the plaintiff (Helen Chalcraft, executrix of the will). 

Tolstoy for the defendants (Doris Ellen Giles and Rosa Rance, daughters of 
the testatrix, and Alfred George Chalcraft, son of testatrix and an executor of 
the will). 


WILLMER, J., stated the facts and continued : It is established by authority 
that in circumstances such as these the onus is on the party propounding the 
document as a testamentary document to satisfy the court of the righteousness 
of the transaction, and that the deceased did really know and approve of the 
contents thereof. Secondly, the plaintiff must satisfy me that the document 
was intended by the deceased to be a testamentary document and not merely 
a document making a disposition inter vivos. Thirdly, it is for the plaintiff 
to satisfy me that what the deceased wrote was intended to be her signature. I 
say that because there is no evidence that after writing what she did write the 
deceased signified or acknowledged that what she had written was intended 
as her mark. I must accept what she wrote as her signature or nothing, and 
it is for the plaintiff to satisfy me that what the deceased wrote was intended 
to be her signature, and is a sufficient signature to satisfy the statutory provisions. 
Lastly, the plaintiff must satisfy me that, assuming the document was duly 
executed by the deceased, it was, in fact, attested by the witnesses in the presence 
of the deceased, not merely her physical presence but her mental presence. 

By way of preliminary, I think I should say this. I am quite satisfied that 
the deceased for as long as she remained conscious always wished Mr. and Mrs. 
West to have £500, and that up to the critical time following the injection of 
morphia the deceased was of full testamentary capacity. The real question 
is whether what was done was completed before the drug had time to overtake 
the deceased and deprive her of her mental faculties. I am also satisfied that 
at the time when she was invited to sign this document the deceased knew and 
approved of its contents, and that the document was intended to be a testamentary 
document and not a disposition inter vivos. 

The next point is whether what the deceased wrote can be accepted, as her 
signature within the provisions of the Wills Act, 1837. As iL have said, there 
is no question of it being acknowledged as her mark. Reliance was placed 
by counsel for the defendants on three cases in relation to this point. He 
referred, first, to In the goods of Maddock (1). That was a case where the 
signature in question was that of a witness, not of a testator, the particular 
witness being old and infirm. As a result he was unable to complete his 
signature legibly, and desisted, having only written a part of his christian name, 
and no surname at all. It was held that, in those circumstances, there was no 
proper attestation of the will. The next case relied on by the defendants 
was In the goods of Blewitt (2). The question there was whether initials placed 
alongside certain interlineations in a will were acceptable as a signature. It 
was held that they were. In the course of his judgment in that case Sir JAMES 
Hannen, P., cited the language of members of the House of Lords in the earlier 
case of Hindmarsh v. Charlton (3), which, he said, (5 P.D. 117), “ seems equally 
applicable to the testator’s signature as to the witnesses pene ne. 
quoting from Lorp CAMPBELL, L.C., in Hindmarsh v. Charlton (3) (8 H.L. ek 
167), he goes on: “I will lay down this as to my notion of the law that to ma : 
a valid subscription of a witness there must either be the name or some mar. 
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which is intended to represent the name.” In the same case LorpD CHELMS- 
FoRD says (5 H.L. Cas. 171): “ The subscription must mean such @ signature 
as is descriptive of the witness, whether by a mark or by initials, or by writing 
a name in full.” What is said on behalf of the defendants un. this case is that 
this is not a case of a mark, it is not a case of init ials, and it is not a case of 
writing the name ip full. Instead of that it is the initial followed by half the 
surname. ‘The third case to which I was referred was an Irish case, In the goods 
of Kieran (4). That was a case in which the facts are much more similar to 
those of the present case. It was a case of a testator, very ill in bed, who tried 
to write his name but did not succeed in doing more than write two more or 
ess indecipherable initials. The similarity with this case ceases after that, 
because in that case a solicitor was present, and he then asked the testator 
whether what the testator had written could be accepted as his mark, and the 
testator accepted what he had written as his mark. It was so endorsed on the 
will by the solicitor, and was so attested by the witnesses. It was decided that 
although the mark did not take the usual form of a cross, nevertheless it was a 
mark acknowledged by the testator as his own in the presence of witnesses 
and, therefore, sufficient to amount to a signature under the Act. But Hanna, 
J., in that case does, I think, go a little wider than was necessary for the decision 
of the case in giving his reasons. I think it valuable to read the last few sentences 
of his judgment. He says this ( [1933] I.R. 229) : 


What is the test that I am to apply ? It is, in my opinion, whether I am satisfied 
that the two scrawls were placed there by the testator as a personal act or acknowledged 
as such by him, animo testandi, to verify the making of the will as his own act. Ifa 
testator cannot, or does not, sign his name, or place legible initials on the will, but, on 
the other hand, places on it or acknowledges something upon it as his mark, in my 
opinion the court should not be concerned as to the particular character or shape of 
the mark. It may be the time-honoured cross, that has been referred to, or it may 
be some other character. I am satisfied on the evidence here that not only did the 
testator commence to make his signature animo testandi but continued in the same state 
of mind until the termination of the execution of his will, and accordingly I admit 
this will to probate. 


What is said for the defendants on this difficult point is that, if a testator 
sets out with the intention of signing his name, but never succeeds in completing 
a signature and never develops any intention to execute the document in any 
other way, then it is not a signature. He can, if he chooses to and if he forms 
the intention of doing so, execute the document by ‘putting his initials on it, 
and he can, if he wishes to do so, and forms the intention of doing so, execute 
a document by making his mark and acknowledging his mark in the presence 
of witnesses, but what is said is that, if he starts out with the intention of doing 
any one of these things, and never departs from that intention, but yet never 
completes that which he sets out to do, then there can in law be no execution 
of the document. If what was said about witnesses is to apply to testators, 
In the goods of Maddock (1) certainly seems to go a long way towards establishing 
that proposition. The Irish case to which I have referred does not help very 
much, partly because it did ultimately turn on the testator’s acknowledgment 
of his mark, and partly because of the rather wider grounds on which the learned 
judge put his judgment in the last few sentences. Indeed, if one took those 
last few sentences by themselves, it could, I think, be read as an authority to 
the contrary of what has been contended on behalf of the defendants. It seems 
to me that there must necessarily be some question of degree involved. I 
put in argument the case of the man who signs his name (a practice which we all 
know very well) by making the first few letters of his signature fairly distinct, 
and the last few letters of his signature completely indecipherable. Supposing, 
for the sake of argument, in this case the deceased instead of stopping at the 
“1” in “ Chaleraft ” had followed it by a few, or even one, indecipherable 
line. What would be the effect then ? Would that be a completed signature ? 
One ought, I think, to give a broad interpretation to the words used by LORD 
CAMPBELL, L.C., in Hindmarsh v. Charlton (3) in the passage which I have read. 
Where must either be the name or some mark which is intended to represent 
the name. In my opinion, I must have regard to all the facts of this case— 
the fact that this lady was in an extremely weak condition and was lying, if 
not quite on her back, very nearly on her back, in a position in which it must 
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have been very difficult to write at all. I must ask myself the question whether 
on all the facts I can draw the inference that what she wrote was intended by 
her to be the best that she could do by way of writing her name. If I come 
to that conclusion, then I think I ought to accept this writing of ‘‘ E. Chal ”’ 
as being in law the signature of the deceased. Bearing in mind all the circum- 
stances of the case—the weakness of the deceased, the difficulty of writing 
in that position—I come to the conclusion that this mark “ E. Chal” on this 
document does amount, in all the circumstances, to a signature on the part 
of the deceased. Jn the goods of Maddock (1) is, in my opinion, distinguishable, 
because in that case there was no question of writing any surname at all; the 
writing stopped short at a part only of’the christian name. Here we have 
something a good deal better than that, and, in all the circumstances, I am 
satisfied that I ought to accept it as the signature of the deceased. 

That leaves one more question for me to decide. Assuming that the document 
was duly signed, was it duly attested in the presence of the deceased? I was 
referred in this connection to two cases, viz., Right v. Price (5), and In the goods 
of Killick (6), which establish the proposition that a will to be valid must be 
attested not only in the physical, but also in the mental presence of the deceased. 
In Right v. Price (5) the evidence showed that the deceased had been insensible 
for two days at the time when the document was attested, 7.e., he had signed 
it, and then two days later, when he was in a state of insensibility, the witnesses, 
who had been present and seen the signature, proceeded to attest it. It was 
held that, although they were physically in the presence of the deceased, they 
were not mentally in his presence, because he was in a state of insensibility. 
That, of course, is a much stronger case than the present one. If the deceased 
in this case had reached a state of insensibility, it was only by a margin of 
time measured in seconds, and not, as in Right v. Price (5), by a margin of time 
measured in days. The principle, however, clearly remains the same. If 
the deceased was, in fact, in a state of insensibility at the time when the document 
was attested, then it was not an attestation within the provisions of the Wills 
Act, 1837. In the goods of Killick (6) was a case where the deceased was ill 
in bed in one room, and the attestation took place with the witnesses in another 
room. The witnesses did not see the deceased sign. The deceased could, by 
raising herself in bed, have seen the witnesses sign, but there was no evidence 
that she did so. It was held in that case on the first ground that there was no 
proper execution of the will. It was not actually necessary to decide the second 
point, although the learned judge did express the view that the case failed 
on that ground also. Sir J. P. WivpE said (3 Sw. & Tr. 580) that great latitude 
ought to be given to the meaning of the word ‘‘ presence ”’ used in s. 9 of the 
Wills Act, 1837. He also said (¢bid., 579): ‘‘ The court has every desire to 
give a reasonable latitude to the exigencies of the statute . . . There is a natural 
tendency in the mind of the court to uphold a testamentary document, when 
it is clear that it was signed by the deceased with the intention of giving it 
validity.”’ As I see it, that means that once the court is satisfied—as I am in 
this case—that the document was intended to be a testamentary document, 
and has been properly signed by the deceased, it will allow a certain degree of 
latitude with regard to the attestation by the witnesses. That involves some 
latitude in the interpretation of what is meant by “in the presence of witnesses. 

This case really comes down, in these circumstances, to a question of what 
inference I draw from all the evidence. As I have put to counsel for the plaintiff 
in argument, one possible inference is that up to the time when the deceased 
signed she was in a state of good mental capacity, but that when she was half 
way through the signature and broke off abruptly she was then overtaken by 
something in the nature of a mental blackout, from which she never recovered. 
If that were the true inference to draw from the facts, then I think it would 
be quite clear that the subsequent attestation by the witnesses was not an 
attestation carried out in the presence of the deceased, because on that hypo- 
thesis she would have been in such a state that she was completely incapable 
of understanding what was going on. It seems to me, however, that to draw 
that inference would. be inconsistent with the evidence which I have Cia ie 
from the doctor. As I understand it, the doctor expected the effect of the ane 
which she had administered to be swift, in the sense that it would be only a 
matter of minutes before she expected it to operate, but she did not expect 
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the drug to operate in a flash, or to produce a sudden blackout such as I have 
described. The process, though swift, would be a gradual process inducing 
drowsiness and relief from pain, which would in turn induce sleep on the part 
of the patient, the object being that, having got the patient asleep, she would 
then sleep for the closing stages of her life and, therefore, not be affected by 
the great pain. That operation, or expected operation, of the drug seems to 
me to be inconsistent with a sudden departure of the mental faculties of the 
deceased. In my opinion the proper inference to draw is that throughout 
all these critical minutes the deceased was losing her faculties through being 
overcome by drowsiness, but losing them gradually. Having regard to the 
fact that the document was attested immediately after the deceased had written 
what she wrote, I think the true inference to draw from all the facts is that up 
to the conclusion of the attestation the deceased was still mentally present to 
a sufficient degree to bring the case within the Wills Act, 1837, s. 9. 

That, I think, is sufficient to dispose of the whole case. I confess that I 
have throughout regarded it as an extremely difficult case, and one which is 
very near the borderline on more than one of the disputed issues, but, for the 
reasons which I have given, I am satisfied that on all the points with which I 
have dealt the plaintiff has sufficiently discharged the onus of proof, and, 
therefore, I come to the conclusion that this document is a valid codicil, validly 
executed and attested. In those circumstances, it is my duty to pronounce 
in favour of both the will of July 29, 1946, and also the codicil of Dec. 30, 1946. 

Probate granted of will and codicil. Costs out of the estate. 

Solicitors : Fairchild Greig & Co. (for the plaintiff) ; Elliot & Macvie (for the 
defendants). 

[Reported by R. Henpry Wuite, Esq., Barrister-at-Law.] 


SMITH & ANOTHER v. MATHER & ANOTHER. 


[Court or APPEAL (Tucker, Somervell and Cohen, L.JJ.), March 19, 1948.] 
Landlord and Tenant—Rent restriction—Possession—Death of tenant—Con- 


A 


C 


tractual tenancy—Son and daughter residing in house at time of tenant’s E 


death—Vesting of tenancy in the probate judge—Notice to probate judge 
to quit—Increase of Rent and Mortgage Interest (Restrictions) Act, 1920 
(6.17) .4rel2 (1g). 

The plaintiffs let to Mrs. M. a dwelling-house within the Rent Restrictions 
Acts of which they were joint owners. In October, 1946, while the 
contractual tenancy still subsisted, Mrs. M. died intestate. No letters 
of administration were taken out, and the plaintiffs served a notice to 
quit on the President of the Probate, Divorce and Admiralty Division 
of the High Court in whom Mrs. M.’s estate had vested under the 
Administration of Estates Act, 1925, s. 9. A son and a daughter of Mrs. 
M., who were residing with her at the date of her death, claimed to be 
entitled to succeed to the tenancy by virtue of the Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1920, s. 12 (1) (g). In an action 
by the plaintiffs against the son and daughter for possession, 

HELD : on the death of Mrs. M., the tenancy had vested in the President 
of the Probate, Divorce and Admiralty Division, to whom notice to quit 
had been properly and effectively given, and it was inconsistent with 
such vesting that there should be a statutory tenancy in the defendants 
who were, therefore, not entitled to succeed to the tenancy under s. 12 
(1) (g), in which provision the word “tenant” should be restricted to 
cases in which there was no right of tenancy which could devolve under 
a will or on intestacy. : 

hhee Heresies ({1948] 1 All E.R. 49), applied. 

uctum of MacKinnon, L.J., in Summers v. Donohue (194 RK. 

, 599, 600; 172 L.T. 310, 311; [1945] K.B. 379, 380), <Hheomad faa 
[As To Statutory TENANTS, see HALSBURY, Hailsham Edn., Vol. 20 

335, paras. 400, 401; and ; 3 As cae 

com PoomatOs Key Man A CasEs, see DIGEST, Vol. 31, Pp. 562, 563, 575, 576, 
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Cases referred to: 


(1) Summers v. Donohue, [1945] 1 All E.R. 599; [1945] K.B. 376; 114 L.J.K.B. 
401; 172 L.T. 310; 2nd Digest Supp. 
(2) Thynne v. Salmon, [1948] 1 All E.R. 49; 148 L.J.R. 506. 


APPEAL by the landlords from an order of His Honour JupGE HARRISON, 
at St. Helen’s County Court, on June 11, 1947, refusing an order for possession 
of a dwelling-house. The Court of Appeal allowed the appeal. The facts appear 
in the judgment of SoMERVELL, L.J. 


Stephen Chapman for the plaintiffs (landlords). 
J. M. Davies for the defendants. 


TUCKER, L.J.: I will ask Somervett, L.J., to give the first judgment. 


SOMERVELL, L.J.: The two plaintiffs are joint owners of the house 
in question. lt was bought in 1938 and let to Mrs. Mather, who was the 
mother of the two defendants, her son and daughter who were residing with 
her at the time of her death. No notice to quit was given to her during her 
life-time or any notice increasing the rent so as to make her a statutory tenant, 
and it is common ground that at the date of her death the contractual tenancy 
subsisted. She died intestate in October, 1946. On Dec. 6, 1946, the landlords 
served a notice to quit on the President of the Probate, Divorce and Admiralty 
Division under the Administration of Estates Act, 1925, s. 9, which provides : 

Where a person dies intestate, his real and personal estate, until administration is 
granted in respect thereof, shall vest in the probate judge in the same manner and 
to the same extent as formerly in the case of personal estate it vested in the ordinary. 


By s. 55: “* ‘probate judge’ means the President of the Probate, Divorce and 
Admiralty Division of the High Court.” No letters of administration have 
been taken out. In circumstances such as the present where a contractual 
tenancy is subsisting when the tenant dies, apart from the Rent Restrictions 
Acts, there must be a power in the landlord to bring the tenancy to an end 
by whatever notice is provided for in the agreement, and the proper procedure 
for doing that in the case of an intestacy is the procedure adopted in this case, 
namely, serving a notice to quit on the President of the Probate, Divorce and 
Admiralty Division. After the notice to quit had been served this action for 
possession was brought in the county court. The claim recited the facts to 
which I have referred, and in the defence the defendants claim to be entitled 
to succeed to the tenancy in accordance with the provisions of the Rent 
Restrictions Act, 1920, s. 12 (1) (g). Section 12 (1) provides : 

(f) The expressions “ landlord,” “ tenant,” ‘‘ mortgagee,” and ‘‘ mortgagor ” include 
any person from time to time deriving title under the original landlord, tenant, 
mortgagee, or mortgagor; (g) . . . the expression “tenant ” includes the widow of 
a tenant who was residing with him at the time of his death, or, where a tenant dying 
intestate leaves no widow or is a woman, such member of the tenant’s family so 
residing as aforesaid as may be decided in default of agreement by the county court. 
The learned judge decided in favour of the defendants. Although there is no 
real note of the judgment, just above'such note as there is appears the quotation 
of a dictum of MacKinnon, L.J., in Summers v. Donohue (1) to the following 
effect ({[1945] 1 All E.R. 600) : 

If her mother was a contractual tenant with the plaintiff, then clearly the defendant 
might claim the benefit of the Act pursuant to the definition of ‘‘ tenant ”’ in s. 12 
(1) (g) of the Act of 1920, as being, from the death of the contractual tenant, a member 
of the tenant’s family residing with her at the time of her death. 


We were told by counsel that the learned judge, in coming to his decision, 
applied that dictum. The dictum, however, in its generality is, in my view, incon- 
sistent with a decision of this court, given ‘after the county court judge’s 
decision in the present case, in Thynne v. Salmon (2). There a tenant had 
died intestate, and at that time the contractual tenancy was subsisting. Letters 
of administration were granted to his. sister L., who had never resided with 
him, but another sister, 8., was residing with the tenant at the time of his 
death and had so resided since the beginning of the tenancy. L. did nothing 
to create a tenancy between herself and the other sister, 8. The landlord 
served a notice to quit on L., and on its expiry applied for possession against 
S., and it was held ({1948] 1 All E.R. 49) by Tucker, L.J., and Roxsures, J., 


(Buckni1, L.J., dissenting), that para. (g) : 
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a apply where the tenancy which was vested in # contractual tenant 
at his sea hal ii ke by his will or on his intestacy to some person other than his 
widow or a member of hia family residing with him at the time of his death ; and, 
therefore, 8. was not entitled to the protection afforded by para. (9). 

Tucker, L.J., in his judgment, pointed out that, if there is a relative who 
comes within the words of the definition in para. (g), assuming “‘tenant to 
cover @ contractual tenant, and there is also someone in whom the contractual 
tenancy has vested under a grant of letters of administration or under a will, 
there are two tenants, both, presumably, liable to pay the rent and entitled 
to possession of the house, and so on. That is an impossible position and one 
which the legislature cannot have contemplated. Tucker, L.J., said, (ibid., 51): 

I think the true view is, that, if possible, an interpretation must be given to this 
paragraph which will not run counter to all existing legal conceptions. There is no 
difficulty in finding such an interpretation. The language is clearly applicable where 
the deceased tenant was at the date of his death a “‘ statutory ” tenant. Such a tenant 
cannot transmit his purely personal right either by assignment or by will. Accordingly, 
on his death there is nothing which can vest in any one, and but for para. (g) his widow 
or other member of his family residing with him would be trespassers if they remained 
in occupation of the premises. Whether para. (g) may apply in the case of a contractual 
tenant on whose death no executor or administrator is ever appointed, it is not necessary 
to decide. 

In my view, the reasons which led TucksEr, L.J., to that conclusion on the 
facts of that case lead to the conclusion’in the present case that this appeal 
must succeed. Counsel for the defendants argued that the two defendants 
ought to be regarded as becoming statutory tenants as at the date of the 
mother’s death. I think that there is a difficulty about that conception at 
the outset because it is not suggested that death automatically ends the 
contractual tenancy. Nobody at that moment can know whether letters of 
administration may not be taken out, and the landlord who wishes to bring 
an end to the contractual tenancy which is subsisting at the time of the death 
must serve a notice to quit in order to bring it to an end. I also think that 
if, as may happen in other cases, letters of administration are taken out at 
a later period, then one is in exactly the same position as in Thynne v. Salmon (2). 
I think, therefore, that the reasons which led Tucxrr, L.J., to his conclusion 
really lead to the same conclusion in this case. I think there is something to 
be said for the view that, once one comes to the conclusion, as I do, that the 
notice to quit served on the President was a valid, effective and proper notice 
to bring the contractual tenancy to an end, this case is actually covered by 
Thynne v. Salmon (2). There was, of course, a dissimilarity in the sense that 
one cannot say that at any moment there were two tenants liable for the 
rent because the President of the Probate, Divorce and Admiralty Division 
clearly was not liable for the rent, but I think the reasoning of the decision to 
which I have referred leads to the conclusion that this appeal must succeed. 

If I may say one word on the construction of s. 12 (1) (g), it seems to me 
that one should restrict the word ‘‘ tenant ”’ to cases in which there is no right 
of tenancy which can be left by will or descend on intestacy. That construction 
leads to no difficulties, whereas, if it is sought to apply the paragraph to a case 
where there is a contractual tenancy subsisting at the date of the death, difficulties 
at once arise. Counsel forthe defendants referred to the fact that in Thynne v. 
Salmon (2) an argument was based on the fact that by s. 1 of the- Rent 
Restrictions Act, 1935, the words ‘‘ dying intestate ” which originally occurred 
twice in para. (g) after the word ‘‘ tenant ’’ were removed. That argument, 
no doubt, was considered when Thynne v. Salmon (2) was decided, and it 
seems to me that it cannot be raised now on the issue which we have to decide 
in the light of the decision in that case. I, therefore, think that this appeal 
must be allowed. 


COHEN, L.J.: I agree that the question raised in this case, which 
was specifically reserved by my brother Tucker in _ his judgment in 
Thynne v. Salmon (2), is really covered by the reasoning which led him to his 
conclusion in that case. In the sentence which immediately follows the passage 
whtich my brother SomERVELL read, Tuoxer, L.J., says (tbid., 51) : 


Ib is, in my view, sufficient to say that it [para. (g) ] cannot apply where the tenance 
which is vested in a contractual tenant at his death had passed by will re on an intestacy co 
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some person other than his widow or member of his family residing with him at the 
time of his death, but that it clearly does apply where the deceased tenant was a 
“ statutory ” tenant unable to transmit his statutory interest. 

It is true that my brother Tucker had not in mind the President of 
the Probate, Divorce and Admiralty Division when he talked of “some other 
person.” It seems to me that logically there is no distinction for this purpose 
between the position of the President and that of any other person in whom 
the tenancy is vested. It is plain that under the Administration of Estates 
Act, 1925, s. 9, this tenancy vested in the probate judge. It is not necessary 
to consider how far he incurred any liability in respect thereof. I should 
think, as my brother Somervett said, he incurred no financial respon- 
sibility, but, none the less, it seems to me that the property was vested in 
him and it is inconsistent with the property vesting in him that there should 
be a statutory tenancy in the defendants. I also agree with my brother 
SOMERVELL that the notice which was served on the probate judge was 
valid. That being so, it seems to me impossible to hold that the defendants 
can claim protection under the Rent Restrictions Acts. They are clearly not 
persons entitled within s. 12 (1) (f) and equally, in my view, they are not 
entitled to the benefit of s. 12 (1) (g) since the property vested in the President 
on the death of the mother. For these reasons I agree that the appeal should 
be allowed. 


TUCKER, L.J.: I find it impossible to distinguish this case in principle 
from the decision of the majority of this court in Thynne v. Salmon (2), and 
I agree that the appeal succeeds. 

Appeal allowed with costs. 

Solicitors: Neve Beck & Co., agents for J. Frodsham & Sons, Prescot (for 

the plaintiffs); Neve Beck & Co., agents for Joseph Davies, St. Helens (for 
the defendants). 

[Reported by C. N. Brattiz, Esq., Barrister-at-Law.] 


OWEN v. NICHOLL. 


[Court or AppEaL (Tucker, Somervell and Cohen, L.JJ.), March 19, 1948.] 


Arbitration—County court—Reference to registrar— Setting aside award—Mis- 
conduct—Admission of evidence not adduced by parties—Knowledge of bank- 
ruptcy proceedings of person not party to arbitration — Consultation 
of registrar by judge—Duty of judge—County Courts Act, 1934 (c. 53), 8. 89. 

In proceedings in the county court, in which the sole issue was whether 
or not the defendant was in partnership with his son, the case, by consent 
of the parties, under s. 89 of the County Courts Act, 1934, was referred to ar- 
bitration by the registrar, who made an award in favour of the plaintiff. 
The defendant applied to the county court judge to set aside the award 
on the ground that, in the course of the arbitration, the registrar had 
wrongfully admitted as evidence the court file of the bankruptcy proceedings 
of the defendant’s son in the same court and, in particular, the evidence 
given by his son on his public examination. The county court judge 
adjourned the hearing, consulted the registrar and dismissed the application 
on the ground that the notes taken at the public examination were not 
produced before the registrar, the questions he asked the defendant being 
put from his recollection of what took place at the examination, and no 
question of the admissibility of the notes therefore arose. The defendant 
appealed :— 

Hetp : the use by the registrar of his knowledge of the contents of the 
file was an introduction in proceedings between parties not concerned in the 
bankruptcy of evidence not adduced by those parties, and this amounted 
to misconduct by the arbitrator and the award must be set aside. 

Per Tucker, L.J.: When, in a case of this nature, it becomes necessary 
for a county court judge to consult the registrar as to what has taken place, 
it would be desirable, before he gives his actual decision, that the judge 
should, inform the parties of what he has ascertained from the registrar, 
so as to enable the parties, if necessary, to comment thereon, or, in an 


- 


708 [Apr. 17, 1948] ALL ENGLAND LAW REPORTS [Vol 1 


extreme case, to tender evidence contrary to what he has been informed 
or to ask the registrar to make a statement in the presence of the parties as 
to what took place. 


[As To REFERENCES TO ARBITRATION IN CouNTY CouURT Actions, see HALSBURY, 
Hailsham Edn., Vol. 8, p. 282, para. 574.] 


ApprAL by the defendant from an order of His Honour J UDGE TuporR REEs, 
at Brentford County Court, on May 19, 1947, refusing to set aside an award by 
the registrar who had admitted evidence not adduced by the parties to the 
arbitration, viz., his own knowledge of the contents of a file in bankruptcy 
proceedings in which neither of the parties to the arbitration was concerned, 
The appeal was allowed and the case sent back for re-trial in another court. 


Ashe Lincoln, K.C., and Stirling Boyd for the defendant. 
Mattar for the plaintiff. 


TUCKER, L.J.: This is an appeal from a refusal of His Honour JupcE 
Tupor Ress, sitting at Brentford, to set aside an award of the registrar awarding 
to the plaintiff the sum of £75 which he had claimed from the defendant. The 
proceedings started with an action in the High Court claiming £75 in respect of 
a deposit paid for a consideration which had wholly failed. The proceedings 
were taken under R.S.C., Ord. 14, leave to defend was obtained, and the action 
was remitted for trial to the Brentford county court. The sole issue in the 
proceedings was whether or not the defendant was in partnership with his son, 
Eric Nicholl. When the case was due for hearing the parties by consent obtained 
an order referring the claim to arbitration by the registrar under s. 89 of the 
County Courts Act, 1934, which provides as follows : 


(1) The. judge may, with the consent of the parties to any proceedings, order the 
proceedings to be referred to arbitration (whether with or without other matters 
within the jurisdiction of the court in dispute between the parties) to such person or 
persons and in such manner and on such terms as he thinks just and reasonable. 
(2) No such reference shall be revocable by any party except with the consent of the 
judge. (3) On any such reference the award of the arbitrator, arbitrators or umpire 
shall be entered as the judgment in the proceedings and shall be as binding and 
effectual to all intents as if given by the judge: Provided that the judge may, if he 
thinks fit, on application made to him at the first court held after the expiration of 
one week after the entry of the award, set aside the award, or may, with the consent 
of the parties, revoke the reference or order another reference to be made in the 
manner aforesaid. 


It was under that proviso that application was made to the judge to set aside 
this award. 
The ground of the application appears in one of the documents in the case : 
Take notice that the above named defendant intends to apply to the judge... 
for an order that the award or finding made in this action by the learned registrar . . . 
be set aside on the ground that the learned registrar wrongfully admitted as evidence 
in the course of the trial of the issues herein the file of proceedings in the bankruptcy 


of Eric Nicholl and in particular the evidence given by the bankrupt on his public 
examination in such proceedings. 


On the hearing of the application before the learned judge both parties were 
represented, and counsel for the defendant complained that during the examina- 
tion or cross-examination of the defendant on the issue of partnership or no 
partnership with his son the registrar had sent for the bankruptcy file relating 
to the son and had consulted it for the purpose of directing questions to the 
defendant. That complaint was made in the presence of counsel for the 
plaintiff, and the learned judge, having heard that statement, adjourned the 
application for a few days, telling the parties to return and bring their witnesses 
with them in case he decided to re-hear the matter. On the parties attending 


again the learned judge gave his decision to the effect stated in the notes which 
we have, viz. ; 


The notes taken at the public examination were not produced before the registrar. 
The questions he put to the defendant were put from his recollection of what took 


place at the examination, and no question of the admissibility of the notes arises. 
Application dismissed. Costs ‘“ A.” 


It is clear that in the interval the learned judge must have consulted the registrar 
and this represents the result of what he was informed. 
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In effect, the application to the learned judge was an applicati 3 i 
an award on the ground of what is Sbabinicilly called eathecmduict si alc ora 
arbitrator. In my opinion, it would be misconduct within the meaning of that 
word as used in relation to arbitrations if the arbitrator introduced into the feo 
ceedings evidence other than that adduced by the parties, and it would have been 
introducing such evidence to put a file relating to the bankruptcy of the son sn 
evidence or to make use of it. There would be many objections to that ’ One 
would be that the evidence of what the son had said was no evidence against 
the father, and also it would be introducing evidence which had not been tendered 
by either side. I think there would be the same objection if the arbitrator 
brought about the same result without actually consulting the file but by aki 
use of his knowledge of its contents in the course of proceedings between parties 
who were not concerned in the bankruptcy. Having read the learned jud oi 
note and having been informed by counsel for the defendant, who was eesti 
before the learned registrar and before the learned judge, of what transpired as 
the previous proceedings, I have come to the conclusion that what took place 
before the registrar is sufficient to require that his award should be set aside 
It was an excusable slip for him to have made. He had been the registrar in 
the son’s bankruptcy and it is very difficult not to allow one’s knowledge, acquired 
in such a capacity, to influence one, but it is very necessary, when a person in 
the position of a judge finds himself in that situation, that he should be careful 
to avoid making use of any knowledge which he has acquired in a different 
capacity. I think, also, that when an unfortunate controversy of this kind arises 
which necessitates the learned judge consulting the registrar as to what has taken 
place, it would be desirable that the judge should inform the parties of what he 
has ascertained from the registrar before he gives his decision so as to enable the 
parties, if necessary, to comment thereon, or even, I suppose, in an extreme case 
to tender evidence contrary to what he has been informed or ask the registrar 
to make a statement in the presence of the parties about what took place. 
Neither of those courses was taken in the present case and, in all the circum- 
stances of this rather unusual appeal, I think the registrar’s award must be set 
aside and that there must be a new trial of this action in a different county 
court. 


SOMERVELL, L.J.: I agree. 
COHEN, L.J.: I also agree. 


Appeal allowed. Retrial ordered. Costs of the first trial and of the appeal 
to be in the discretion of the judge at the second trial. 

Solicitors : Alwyn Williams & Co. (for the defendant) ; Amery-Parkes & Co. 
(for the plaintiff). 


pro- 


[Reported by C. N. Beatriz, Esq., Barrister-at-Law.] 


Re VISCOUNT ROTHERMERE (deceased). 
MELLORS BASDEN & CO. v. COUTTS & CO. 
[(CHanoERY Drviston (Wynn-Parry J.), March 8, 1948.] 


Administration—Practice—Payment out of court to creditors—Fund exceeding 
£1,000—No order for further consideration—Summons in chambers—J uris- 
diction—R.S.C., Ord. 55, r. 2, sub-r. (1). 

Where, under an order for administration in a creditor’s action, the 
master has made his certificate limited to debts only with the consequence 
that further consideration is not available, there is jurisdiction on summons 
in chambers to order distribution among creditors out of a fund in court 
which exceeds £1,000, as the administration order and the master’s certifi- 
cate nay be read together as being an order declaring the rights of the 
creditors as parties entitled to the fund in court within the meaning of 
R.S.C., Ord. 55, r. 2, sub-r. (1). 

{As TO PAYMENT OUT OF Court UNDER R.S.C., Orv. 55, r. 2 (2), see HALSBURY, 

Hailsham Edn., Vol. 26, p. 110, para. 218; and ror Caszs, see DIGEST, Practice, pp. 

722-724, 726, Nos. 3107-3118, 3126.) 
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Cases referred to: 


(1) Re Terry, Terry v. Terry, [1929] 2 Ch. 412; 98 L.J.Ch. 436; 141 L.T. 536; 
Digest : Practice, 726, we Pet 

2) Van Kamp v. Bell, (1818), ad. , ; 

Ss Re ate hs ok (1883), 25 Ch.D. 366; 53 L.J.Ch. 331; 49 L.T. 558; 43 Digest 


812, 2543. 

CHAMBER SUMMONS.* 

An order for administration of the estate of the above-named testator was 
made at the instance of a creditor on June 13, 1941. The order was in common 
form directing the usual accounts and inquiries, ordering application of the 
testator’s property in payment of his debts and funeral expenses, with 
consequential provisions for sale and payment of proceeds into court and 
adjourning further consideration. During the course of administration the 
major part of the testator’s property was realised and the proceeds were lodged 
in court pursuant to the order. It was doubtful whether the estate of the testator 
would be sufficient for payment of his debts. The master, with the leave of 
the judge and at the request of the parties, made his certificate on Nov. 25, 1947, 
limited to ascertaining the amounts due to creditors and for funeral expenses. 
(The latter had, however, already been paid). In view of the length of the 
delay, which, it was anticipated, would elapse if distribution was deferred until 
the estate had been fully realised, the plaintiff creditor issued a summons for 
immediate payment of an interim dividend of 17s. 6d. in the pound, to the 
creditors ascertained by the master’s certificate, and for taxation and payment 
of costs up to the date of the summons. The master adjourned the summons to 
the judge in chambers. 


Wilfrid M. Hunt for the plaintiff creditors. 
Winterbotham for the defendants (executors). 


WYNN-PARRY, J.: The only point that arises for consideration in 
this case is one of procedure, namely, whether there is jurisdiction to deal with 
the application in chambers, for it is plain that “the court has no further or 
other power of making an order of the kind asked for [payment out of court] 
on an adjourned summons in court than it would have if the summons remained 
in chambers’: per CLauson, J., in Re Terry (1); and a fortiori the converse 
is equally true. This case is of additional assistance in dealing with an applica- 
tion of the kind I have to consider here, as in an earlier passage of his judgment 
([1929] 2 Ch. 415) the learned judge enunciates the angle of approach in the 
proposition that “the primary practice of the court is to order funds to be 
paid out of court only upon the hearing—whether the original hearing or the 
hearing on further consideration—of an action or on a petition, and that if an 
order for payment of funds out of court is to be made otherwise than on the 
hearing of the action or on petition, that order will be irregular, unless some- 
thing is found in the rules which authorises the making of such an order.” 

Normally, an administration action terminates by an order on further 
consideration, which order in the case of an insolvent estate may be made 
in chambers: Ord. 55, r. 2 sub-r. 16; and this is the usual practice. Procedure, 
however, by way of further consideration is not available here, as further 
consideration is only applicable where the master has made a general certificate 
answering all the accounts and inquiries directed by the order. If any accounts, 
etc., are outstanding, the condition on which further consideration was adjourned 
has not been completely carried out, with the result that any order involving 
distribution out of funds in court can only be obtained on petition, unless 
process by summons is permissible: see DANIELL’s CHANCERY PRACTICE, 
vol. I, pp. 1000, 1009; Van Kamp v. Bell (2). Process by summons is 
permissible if the fund does not exceed £1,000 in value: Ord. 55, r. 2, sub-r. (2) ; 
or—without limitation of amount—if there has been a judgment or order 
declaring the rights of the parties : ibid., sub-r. (1). 

_ In this case I am invited to say that the order for administration, taken 
in conjunction with the master’s certificate, has the effect of an order declaring 


St See a a eee 


* Reported by leave of the judge on & note prepared by Master Mosse and 
approved by His Lorpsurre, 
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rights within the meaning of the sub-rule. I accept the view that rights may be 
declared either expressly or by implication; also that a declaration is not 
necessarily to be contained within the four corners of a single document—it 
may, €.g., arise as a consequence of one or more orders read together—a 
proposition that emerges from the decision of Bacon, V.-C., in Re Brandram (3). 
My attention has been drawn to a statement (for which no authority is quoted) 
in the 1946-47 edition of the ANNUAL PRacTICcE, at p. 1136, that a master’s 
certificate-in answer to an inquiry, when binding, is equivalent to an order 
declaring rights. Without being attracted by the use of the word “ equivalent,” 
which I suggest is not a very apt expression for describing something so 
positive as what the sub-rule specifically refers to as a declaration, and without 
necessarily subscribing to the accuracy of this statement in all its possible 
implications, I have come to the conclusion that in the particular circum- 
stances of this case I am entitled to treat the order for administration, coupled 
with the master’s certificate, as together amounting to an order within the 
meaning of the sub-rule declaring the ascertained creditors of the testator as 
being the parties entitled to participate in the funds in court, since such funds 
represent the realised proceeds of sale of the testator’s property in respect of 
which the order directed payment thereout of the testator’s debts in a due 
course of administration. 

Iwill, therefore, make an order for payment of an interim dividend to the 
creditors named in the master’s certificate, but, having regard to the evidence, 
limited to 15s. in the pound, and also for taxation and payment of the costs of 
the action up to the date of this application. The costs of the defendants, the 
executors, to be taxed as between solicitor and client ; the costs of the plaintiff 
creditors to be taxed as between solicitor and client and also as between party 
and party, and to be paid on the party and party basis now with liberty to 
ask on further consideration for payment of the difference between the two 
bases of taxation should the estate prove to be insolvent. 

Solicitors: Roney & Co. (for the plaintiffs); Radcliffes & Co. (for the 


defendants). ene 


HASTINGS & FOLKESTONE GLASSWORKS LTD. v. KALSON. 


[Sussex WINTER ASSIZES (Oliver, J.), March 22, 1948.] 
Company—Director—Vacation of office—Conviction of “indictable offence ’’— 
Unauthorised dealing in gold—Breach of Defence Regulations—Offence 
triable summarily or on indictment—Summary conviction. rc 
A company’s articles provided that a director “ convicted of an indictable 
offence” should vacate his office and be disqualified from holding the 
position of co-manager. The defendant, a director and co-manager of the 
company, pleaded Guilty before a court ofsummary jurisdiction to a charge of 
unauthorised dealing in gold contrary to the Defence (Finance) Regulations, 
1939, reg. 4, and was convicted and fined. Byreg. 5 the offence was punish- 
able under reg. 92 (1) of the Defence (General) Regulations, 1939, which 
provides that a person contravening or failing to comply with any of the 
regulations shall “ (a) on summary conviction, be liable to imprison- 
ment...ortoafine...or to both... or (6) on conviction on indictment, 
be liable to imprisonment ... or toa fine .. . or to both pret Lae company 
claimed a declaration that the defendant was disqualified from acting as a 
director and that his employment as co-manager had determined and an 
injunction restraining him from purporting to act as a director or as @ co- 
SereCD ¢ as the offence was dealt with throughout as a summary offence 
in a court of summary jurisdiction the defendant could not properly be 
described as having been “ convicted of an indictable offence,’’ and, there- 
fore, the declaration and injunction should be refused. 


As To REG. 92 (1) oF THE DEFENCE (GENERAL) REGULATIONS, 1939, see HALS- 
BURY’S STATUTES, Vol. 39, p. 1069.) 
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Action by a company for a declaration that the defendant was disqualified. 
from acting as a director of the company and that his employment as co-manager 
had determined and for an injunction restraining him from purporting to act as 
director or co-manager, on the ground that he had been “ convicted of an in- 
dictable offence.” The defendant had been convicted by a court of summary 
jurisdiction of an offence against the Defence Regulations, which was triable 
summarily or on indictment. The declaration and injunction were refused. 


George Pollock for the company. 
Gerald Thesiger for the defendant. 


OLIVER, J.: Article 26 of the plaintiff company’s articles of association 
provided that a director “‘ convicted of an indictable offence ” should vacate 
his office. Another article provided that in such an event he should also be 
disqualified from holding the position of co-manager. The question in this 
case involves the correct interpretation of the phrase “‘ convicted of an indictable 
offence.” 

The defendant, who was a director and co-manager of the company, had sold 
150 sovereigns dnd on Oct. 15, 1947, he was convicted by a court of summary 
jurisdiction at Bow Street of an offence against reg. 4 of the Defence (Finance) 
Regulations, 1939, which prohibited unauthorised dealing in gold. He pleaded 
Guilty, and was fined £200 and ordered to pay £20 costs, and 120 of the sovercigns, 
which had been recovered, were confiscated. The company asks for a declara- 
tion that the defendant is disqualified from acting as a director and that his 
employment as co-manager of the company has determined and an injunction 
restraining the defendant from purporting to act as director or co-manager. 
Counsel for the company says that “‘ convicted of an indictable offence ”’ can only 
mean ‘“‘ convicted in any court of an offence which could have been made the 
subject of an indictment.’’ He says that the moment one looks at a provision 
which says that in any circumstances an offence is indictable, for all purposes 
and at all times, no matter how, in fact, it is dealt with, if there is a conviction it 
has to be treated as a conviction of an indictable offence. 

The offence in question is punishable under reg. 92 (1) of the Defence (General) 
Regulations, 1939, which reads as follows : 

If any person contravenes or fails to comply with any of these regulations . . . 
he shall... (a) on summary conviction, be liable to imprisonment for a term not exceeding 
three months or to a fine not exceeding £100, or to both such imprisonment and such 
fine, or (6) on conviction on indictment, be liable to imprisonment for a term not 


exceeding two years or to a fine not exceeding £500, or to both such imprisonment 
and such fine. 


The offence is, therefore, punishable either before a court of summary jurisdic- 
tion or on indictment. Counsel for the company strongly stressed in his argu- 
ment that in sched. II to the Criminal Justice Act, 1925, one finds words which, 
if they applied to this case, would be very strongly in his favour. The schedule 
is headed : ‘‘ Indictable offences by adults which may be dealt with summarily.” 
That is express statutory authority for justices to deal summarily with certain 
indictable offences, but that is an entirely different thing from a regulation which, 
without specifying the particular offence, provides that a breach of the regula- 
tions “shall be punishable either on summary conviction or on indictment.” 
That distinction, relied on by counsel for the defendant, is of importance, 
because, whereas the offences in sched. II to the Act of 1925 are in terms in- 
dictable offences, triable and punishable summarily, this is an offence which can 
be prosecuted in one of two ways, and, if dealt with in one way, is not an indictable 
offence, or, at any rate, is not so to be treated. 

During the argument I expressed considerable doubts as to what the position 
would have been in this case if the defendant had not pleaded Guilty, there had 
been a trial, and, summary proceedings having been embarked on, facts had 
emerged which would have induced the justices to say: ‘‘ This case is much too 
serious. We are going to send it for trial.’’ It is doubtful whether up to the point 
of conviction this could not still have been said to be an indictable offence 
because there might have been an indictment in respect of it, but I cannot see 
how that can be so after a court of summary jurisdiction has adjudicated and 
convicted. It never had been treated then as an indictable offence. It had 
proceeded as a summary offence and it was a summary ,conviction. If, after 
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that conviction, anyone had attempted to take proceedings in respect of the 
same matter by way of indictment, those proceedings would have been met 
at once by the complete bar of a plea of autrefois convict. 

Counsel for the defendant has pointed out that, if the argument put forward 
by counsel for the company is correct, the failure to put up a small piece ot 
“ black-out ” and permitting a ray of light to show through a window during the 
war could have been described as an indictable offence, but that absurdity, in 
my view, is not conclusive on the question of interpretation. Regulations 
may have ridiculous results. I have come to the conclusion that the defendant 
could never properly be described as having been convicted of an indictable 
offence, because by the time he was convicted the offence had ceased to be 
at pai For these reasons, there will be judgment for the defendant, with 
costs. 

=e Declaration and injunction refused with costs. 

Solicitors : Herington, Willings & Penry-Davey, Hastings (for the company) ; 
Menneer, Idle & Brackett, St. Leonard’s-on-Sea (for the defendants). 

[We are indebted to the courtesy of counsel for the material for this report. 

eee Ed.) 


Re DICKSON. 


[Court oF AppEAL (Scott, Bucknill and Asquith, L.JJ.), February 17, 18, 
19, 20, March 24, 1948.] 

Local Government—Audit—Surcharge—Powers of district auditor—Fraud by 
company—Surcharge on managing director—Local Government Act, 1933 
(c. 51), 8. 228 (1) (d). 

A company overstated the time it had spent on work for a local authority, 
and, as a result, Jarge overpayments were made by the authority. The 
district auditor estimated the amount of loss to the authority and purported 
to surcharge therewith, under the Local Government Act, 1933, s. 228 (1) (d), 
the company’s managing director owing to whose misconduct the over- 
statement was alleged to have been made. 

HELD : on the true construction of s. 228 (1) (d) the district auditor had 
no power to surcharge anyone who was not a member, officer, or servant 
of the authority whose accounts were being audited. 

Decision of the Divisional Court, sub nom. Re a Decision of a District 
Auditor ( [1947] 2 All E.R. 47), affirmed. 

[As To Powrrs anp Duties or Aupitor, see HALSBURY, Hailsham Edn., Vol. 
21, pp. 223,224, para. 415; and ror CasEs, see DIGEST, Vol. 33, pp. 19-21, Nos. 
76-86.] 

Cases referred to : 
(1) R. v. Roberts, [1908] 1 K.B. 407; 77 L.J.K.B. 281; 98 L.T. 154; (Ps Alles 23 Le 
33 Digest 40, 217. 
(2) Roberts v. Hopwood, [1925] A.C. 578; 94 L.J.K.B. 542; 133 L.T. 289; 89 
J.P. 105; revsg. S.C. sub nom. R. v. Roberts, Ex. p. Scurr, [1924] 2 K.B. 


695; 33 Digest 20, 83. 
(3) Davies v. Cowperthwaite, [1938] 2 All E.R. 685; 159 L.T. 43; 102 J.P. 405; 


Digest Supp. 

Apprat by a district auditor from an order of the Divisional Court (Lorp 
GopparD, C.J., ATKINSON and OLIvER, JJ.), dated May 12, 1947, and reported 
[1947] 2 All E.R. 47, allowing an appeal under the Local Government Act, 
1933, s. 229 (1), against a surcharge made by him on one Dickson. The Court 
of Appeal dismissed the appeal. The facts appear in the judgment of the court. 


Pritt, K.C., and H. B. Williams, K.C., for the district auditor. 
J. Scott Henderson. K.C., and H. G. Garland for Dickson. 
Cur. adv. vult. 
Mar. 24. ASQUITH, L.J., read the following judgment of the court. 
This is an appeal by the district auditor of the London district against a judgment 
of the Divisional Court whereby that court quashed a surcharge made by the 
auditor on a Mr. Dickson under the Local Government Act, 1933, s. 228. That 
Act provides by s. 219: . 
The following accounts shall be subject to audit by a district auditor under this 
part of this Act, that is to suy—(u) the accounts of every county council... 
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Section 220 provides : 


(1) The Minister [of Health] may, with the consent of the Treasury, appoint such 
number of district auditors as he thinks necessary for the performance of the duty 
of auditing the accounts which are for the time being by law subject to audit by 
district auditors . . 


The appellant was appointed a district auditor, and acted in respect of the 
accounts of the London County Council under these provisions. Section 223 
provides : 


All accounts which are subject to audit by a district auditor shall be made up yearly 
to Mar. 31, or to such other date as the Minister may . . . direct, and shall be audited 
as soon as may be thereafter. 


Then follow detailed provisions as to the procedure for audit. Mr. Dickson was 
at all material times managing director of a private limited company, Hortensia 
Garages Ltd., in which he owned all the shares but one. The company was at 
all material times party to a contract with the L.C.C. under which the company 
undertook to perform repairs to certain vehicles damaged in air-raids. The 
contract, which was made in September, 1939, and continued in operation till 
Sept. 29, 1943, was a “cost plus percentage ”’ contract, under which the re- 
muneration of the company was to be ascertained by adding a percentage (at 
first of 147% and later of 1574%) to the company’s wages bill incurred in respect 
of the repairs in question, the L.C.C. supplying the necessary materials. It is 
obvious that a company with such a contract is in a position, if it chooses to be 
fraudulent, to extract far more than is due to it by overstating the amount of its 
wages bill. The district auditor conducted an audit or a succession of audits 
of the L.C.C.’s accounts under the powers conferred on him by the Local Govern- 
ment Act, 1933 (to the relevant provisions of which we have referred already 
and, refer more fully below). The first audit was the ordinary audit for the 
year ended Mar. 31, 1942. Then followed an ‘“‘ extraordinary audit ”’ (that is, 
an audit not ending on Mar. 31) for the period Apr. 1, 1942, to Dec. 31, 1943, 
since merged in the ordinary audit for the years ended Mar. 31, 1943, and Mar. 31, 
1944, so that the district auditor had before him all the transactions relating to 
this contract falling within the three years ended Mar. 31, 1944. As the result 
of this series of investigations he came to the conclusion that, owing to the 
misconduct of Dickson, the wages bill of Hortensia Garages Ltd. during the 
period covered by the contract had been fraudulently inflated to such an extent 
that the L.C.C. had been induced to pay to the company at least £20,000 more 
than they owed it. He proceeded to “surcharge ’? Dickson with this amount 
under the Local Government Act, 1933, s. 228. Under s. 229, Dickson success- 
fully appealed to the Divisional Court against this surcharge. From the de- 
cision of that court the district auditor now appeals. Dickson was, in fact, 
prosecuted and convicted at the Central Criminal Court in respect of some of the 
transactions, the subject-matter of the surcharge. This would not, in our view, 
amount to res judicata in respect Of any issue in the present proceedings, much 
less in respect of the only issue on which we propose to decide this appeal. For 
the purposes of that issue the question of his guilt or innocence is irrelevant. 

The sole ground on which the Divisional Court proceeded in quashing the 
surcharge was the construction which that court placed on the relevant pro- 
visions, and especially on s. 228, of the Local Government Act, 1933. If its 
decision on this point is well founded, no other question arises and the appeal 
fails. If that decision is wrong, other complex questions arise. We, therefore, 
deal first with this “ point of construction.” The provision primarily to be 
construed is s. 228, which provides : 


(1) It shall be the duty of the district auditor at every audit held by him—(a) to 
disallow every item of account which is contrary to law ; (6) to surcharge the amount 
of any expenditure disallowed upon the person responsible for incurring or authorising 
the expenditure ; (c) to surcharge any sum which has not been duly brought into 
account upon the person by whom that sum ought to have been brought into account ; 
(d) to surcharge the amount of any loss or deficiency upon any person by whose negli- 
gence or misconduct the loss or deficiency has been incurred ; (e) to certify the amount 
dute from any person upon whom he has made a surcharge ; (f) to certify at the con- 
clusion of the audit his allowance of the accounts, subject to any disallowances or 
surcharges which he may have made . . . 
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The provisions as to appeal are made by s. 229 which, so far as relevant to this 
case, reads : “‘ (1) Any person... aggrieved by a... surcharge made by a district 
auditor may ...appeal to the High Court...’ In surcharging Dickson, the 
district auditor was acting on his interpretation of s. 228 (1) (d), and the “ point 
of construction ”’ shortly is whether the power to surcharge conferred by sub-s. 
(1) (d) of s. 228 can be exercised in relation to the “‘ negligence or misconduct ” 
exclusively of servants, officers and members (hereinafter called for short collec- 
tively members ”) of the local authority the accounts of which the district 
auditor is auditing, or whether, on the other hand, it can be exercised also in 
relation to the negligence or misconduct of a class of persons wider than this, and 
wide enough to include Dickson. Dickson was, it should be noted, not merely 
not a member of the L.C.C. He was not even a person in contractual relations 
with that council. He was managing director of, and majority shareholder in, 
a limited company which was in contractual relations with the L.C.C. That 
was the full extent of his legal “ proximity ” to the council. 

There are curiously few cases decided on the meaning of s. 228 of the Local 
Government Act, 1933, and those few shed little or no light on the point of 
construction involved in this appeal. Section 228 (1) was superimposed on a 
very similar provision, namely, s. 247 (7) of the Public Health Act, 1875, and 
on the construction of that section there are at least two important authorities. 
As the decision of the Divisional Court now under review proceeded, in part on 
a comparison of these two provisigns and on a consideration of the cases decided 
on the earlier one, it will be convenient, first, to set out the terms of that earlier 
sub-section so far as material. Section 247 of the Act of 1875 provided : 

(7) Any auditor acting in pursuance of this section shall disallow every item of 

account contrary to law, and surcharge the same on the person making or authorising 
the making of the illegal payment ; and shall charge against any person accounting 
the amount of any deficiency or loss incurred by the negligence or misconduct of that 
person, or of any sum which ought to have been but is not brought into account by 
that person, and shall in every such case certify the amount due from such person ; 
and on application by any party aggrieved shall state in writing the reasons for his 
decision in respect of such disallowance or surcharge, and also of any allowance which 
he may have made. 
The cases decided under this subsection were two. The first was R. v. Roberts 
(1), in which the Court of Appeal decided by a majority that ‘‘ persons account- 
ing” within the material provision extended to, but (as we read the decision) 
not beyond, members of the local authority whose accounts were being audited 
by the district auditor. FietcHer Moutron, L.J., who delivered a dissenting 
judgment, was of opinion that ‘‘ persons accounting ” did not extend so far, but 
covered only the “person” “ bringing accounts into audit,” namely, in that 
ease the local authority itself. In Roberts v. Hopwood (2) the House of Lords 
had occasion to consider a similar question under a different limb of the same 
subsection, and Lorp SuMNER ( [1925] A.C. 601) expressed the view (in what 
we suppose must be taken as a dictum) that the minority view of FLETCHER 
Moutron, L.J., was wrong. At all events, this decision of the House of Lords 
cannot be treated as questioning in any way the decision of the majority in 
R. v. Roberts (1). These were the only material decisions under the Public 
Health Act, 1875, s. 247 (7). - 

We proceed to compare the language of the material part of that section with 
that of the corresponding part of s. 228 of the Act of 1933, which we have already 
quoted in extenso. It will be noted that in the main s. 228 (1) of the Act of 
1933 is a mere re-arrangement of s. 247 (7) of the Act of 1875, the provisions 
contained in the latter in a single sentence being split up into distinct and 
separately lettered paragraphs and the topics being dealt with in a slightly different 
order. The words in the 1875 provision corresponding to those which have 
to be construed in the present case are: 

Any auditor acting in pursuance of this section shall . . . charge against any person 
accounting the amount of any deficiency or loss incurred by the negligence or misconduct 
of that person . . ; 

The parallel provision in s. 228 (1) of the Act of 1933 reads : 

It shall be the duty of the district auditor... . (d) To surcharge the reine of 
any loss or deficiency upon any person by whose negligence or misconduct the loss 
or deficiency has been incurred. 
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It will be observed that in this provision (i) “ charge ” in the earlier Act prrvencr: 
‘surcharge ” in the later, and (ii) ‘‘ any person accounting ”’ becomes pep y 
*“any person.” It was argued for the district auditor both here and. in the 
Divisional Court that the omission of the word “ accounting “ was intended, to 
extend liability under this head from members of the local authority to ie: 
it had been held to apply in R. v. Roberts (1) to a wider class which would ears e 
persons in the position of Dickson. What other point, it was asked, could there 
be in omitting what is on the face of it a qualifying or limiting epithet than to 
broaden the class involved ? The Divisional Court dealt with this argument 
in this way ( [1947] 2 All E.R. 50): 


In our view, in all probability the word “ accounting ” was omitted from the 1953 
Act to negative the strict interpretation put on the words by FLercnER MOULTON, 
L.J., and to make it clear that the interpretation of the MasTeR or THE RoLis and 
FarwELL, L.J., was intended by Parliament. It is unthinkable that Parliament 
intended by the omission of a single word to make so startling and drastic a change 
in the law .. . 


as to extend liability to persons completely dehors the personnel of the local 
authority. 

The Divisional Court, for this reason principally, held that the class of persons 
affected was not enlarged by the Act of 1933 beyond the class of ‘ members, 
and that, as Dickson fell outside that class, there was no power to surcharge him. 
With this conclusion we agree. It is, indeed, ‘“ unthinkable,” to quote the 
language of the Divisional Court, that the draftsman of this section had not in 
mind the wording of the corresponding section of the Public Health Act, the case 
of R. v. Roberts (1) decided under it, and the different constructions placed on 
that provision by the majority and minority of the Court of Appeal. A narrow 
construction had been placed by the minority on the class of persons affected 
and the presence of the word “‘ accounting ” had been relied on in support of the 
minority view. Hence that word which had proved ambiguous was dropped. 
The following further considerations appear to us to support the Divisional 
Court’s conclusion—(A) The change from “ charge’ to “surcharge.” ‘‘ Sur- 
charge”’ is a curiously inappropriate expression—more inappropriate than 
“charge ’’—for an operation whereby someone, a stranger to the council whose 
accounts are being audited, is to be compelled to make good the loss which the 
council has suffered owing to that stranger’s negligence or misconduct. The 
typical (though not the only) use of the term “surcharge,” which is not defined in 
the Act, is that given in the Oxrorp ENnGiisH DIcTIONARY under meaning | (c) : 
“A charge made by an auditor upon a public official in respect of an amount 
improperly paid by him ”—a very different thing from a charge or levy made on 
a member of the outside public who is the wrongful recipient or causative agent 
ofsucha payment. True, s. 228 (1) (d) must be assumed to add something to the 
meaning we have suggested as typical, and which finds expression in s. 228 (1) 
(2) and (b). What sub-s. (1) (d), in our view, adds is this. It extends the class 
of transactions which may attract a surcharge, not the class of persons subject 
to the district auditor’s surcharging jurisdiction. Its effect is simply that 
members of the council may not only be compelled to refund (as under sub-s. (1) 
(a) and (5) ) payments made by them and disallowed as “‘ contrary to law,’ but may 
also be compelled to make good loss, etc., suffered by the council owing to their 
negligence or misconduct as such members, a good instance of which is afforded 
by one of the very few cases decided since and under the 1933 provision : Davies 
v. Cowperthwaite (3). In that case councillors were surcharged with the amount 
of legal costs incurred by the council as a consequence of the councillors in 
question acting in opposition to legal advice tendered to them by the clerk to the 
council, the soundness of which, as legal advice, they did not doubt or challenge. 
This was adjudged “ misconduct ” within sub-s. (1) (d). (B) ‘‘ Any person” 
cannot, on any view, be read literally and without limitation. Loss would be 
caused to the council if a lorry belonging to it were damaged by being negligently 
driven into by X, a stranger. No one would suggest, and certainly counsel for 
the district auditor disclaimed the Suggestion in this court and below, that the 
auditor could in that event ‘ surcharge ”’ X in respect of the loss, although that 
loss might be reflected in the council’s accounts. Nor is it suggested that the 
auditor could “ surcharge ” any outside person contracting with the council 


D 


G 
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whose breach of contract, without more, caused the council loss. (In both of 
these cases, incidentally, the council would have a perfectly good remedy at 
common law for damages, without any intervention by the district auditor). 
Unless, therefore, “‘ any person ”’ is impliedly limited to persons who are members 
of the council (in which expression, we repeat, we include its officers and servants) 
what limit is to be placed on the expression ?_ To this question we do not think 
counsel for the district auditor propounded any satisfying answer. In the 
court below it was argued that “ any person ” meant any person who stands “ in 
a relation to the local authority which calls on him for diligence and good con- 
duct on some special ground other than the general duty resting on all members 
of the community,’’ and in this court that the person must stand to the local 
authority in a relation out of which the law will spell some special obligation of 
honesty or disclosure. To read into the paragraph a qualification at once so 
vague and so complex, would, in our view, be to rewrite it. Even as so re- 
written, would it apply to Dickson ? It was conceded that the suggested formula 
would not cover any and all persons having a contract with a local authority. 
The contention was that it would cover persons having with the local authority 
a “cost plus percentage’ contract involving a contractual duty to state ac- 
curately the “‘cost’”’ incurred. Even if this were so, the fact remains that 
Dickson was not in contractual relations with the council at all. He was, 
indeed, bound in tort not fraudulently to misrepresent the quantum of the cost, 
nor to procure his company, nor conspire with it, to make such a fraudulent mis- 
representation, nor to induce a breach of contract by the company which such 
& misrepresentation might involve. These are torts, and the obligation 
not to commit torts is a general duty resting on all members of the ‘‘ com- 
munity ” within the formula suggested by counsel for the district auditor, which 
excludes from the expression “‘any person ”’ and, therefore, from liability to 
surcharge, a person on whom such a “ general duty”? and no more, reposes. 
Moreover, (though this is not conclusive) for all such acts the common law 
provides the local authority as against such a person with an adequate cause of 
action in tort for deceit, conspiracy, or procurement of breach of contract as 
the case may be, without recourse to the machinery of s. 228. Some attempt 
was made to argue that a merely moral duty owed by an outsider might 
bring him within the operation of the sub-section, or that Dickson must be 
treated as the alter ego of the company and identified with it, but we found both 
of these arguments unconvincing. 

We would add that neither of the two cases decided under the 1933 provision— 
Davies v. Cowperthwaite (3) and Re Hurle Hobbs, Ex p. Raley (unreported)— 
shed, any light, direct or indirect, on the only issue we are considering, namely, 
that of the liability to surcharge of non-members of the local authority. We, 
therefore, feel bound to dismiss the appeal on the point of construction, 
which concludes the matter against the district auditor, and we find it unneces- 
sary to decide questions argued at some length before us, questions of great 
interest as to what, if Dickson had been subject to the surcharge jurisdiction, 
was the prescribed procedure for the inquiry held by the district auditor, whether 
that procedure impliedly included certain requirements of natural justice, 
and, whether, with or without such added requirements, it was, in fact, complied 
with in this case. 

Appeal dismissed with costs. 

Solicitors: Sharpe, Pritchard & Co. (for the district auditor); Alfred C. 
Warwick & Co. (for Mr. Dickson). 

[Reported by C. St.J. Nicnotson, Esq., Barrister-at-Law.] 
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R. v. WEST. R. v. NORTHCOTT. 
R. v. WEITZMAN. R. v. WHITE. 


[Courr or CriminaL AppEaL (Lord Goddard, C.J., Humphreys and 
Singleton, JJ.), March 8, 9, 10, 11, 15, 16, 22, 1948.] 


Criminal Law—Conspiracy—Indictment—Three separate conspiracies charged 
in one count—One count charging several prisoners with conspiring together 
to contravene, between 1940 and 1946, Orders made under Defence (General) 
Regulations, 1939, for control of toilet preparations—Material alterations of 
the law between relevant dates. ee. 

The four appellants, who were all connected with a company dealing in 
toilet preparations, were charged together, on an indictment containing 
one count, with conspiracy to contravene the Defence (General) Regulations, 
1939, reg. 55, in that between June 6, 1940, and Jan. 21, 1946, they had 
conspired together to contravene Orders made by the Board of Trade for 
the control and limitation of the manufacture and supply of toilet prepara- 
tions by acquiring a quota for the company to manufacture and supply 
preparations in excess of that to which they were lawfully entitled and 
by manufacturing and supplying preparations in excess of any quota to 
which they were entitled. Regulation 55 empowers any competent 
authority to provide by Order for, inter alia, prohibiting the distribution, 
use and consumption of articles of any description, and, by reg. 92 (1), it 
is provided that, if a person contravenes any, such Order, he shall be guilty 
of an offence against the regulation under which the Order is made, while 
reg. 90 provides, inter alia, that any person who conspires with any other 
person to commit an offence against any of the regulations shall be guilty 
of an offence against that regulation. The first Order alleged to have 
been contravened was dated June 6, 1940, and during 1940 and 1941 a 
number of further Orders on the same subject were made, but they did not 
substantially alter the law. The law was, however, substantially altered 
by Orders dated Oct. 27, 1941, and Aug. 23, 1943. The prosecution alleged 
that there had been breaches by the company of each of these three Orders 
and that the appellants were knowing participants in these breaches. It 
was contended on behalf of the appellants that there could not be one 
conspiracy existing at any time which included an agreement to break laws 
which did not then exist, and that the case for the prosecution must involve 
three separate conspiracies which should be charged in three separate 
counts :— 

HELD: (i) the effect of the indictment was to charge a conspiracy to 
contravene the law as to control which must mean the existing law, i.e., 
the law which would be known to the conspirators and was the law of the 
country at the time the conspiracy was formed. An agreement to dis- 
obey any future law which might be made on the same subject and with 
the same object would not amount to an indictable conspiracy. 

Definition of conspiracy in Quinn v. Leathem ( [1901] A.C. 495, 528; 85 
L.T. 289, 296) and in Mulcahy v. R. (1868) (L.R. 3 H.L. 306, 317), 
applied. 

(ii) although the Orders of Oct. 27, 1941, and Aug. 23, 1943, had the same 
object as the Order of June 6, 1940, they each in turn made a radical alteration 
in the nature of the offence which would be committed by a person dis- 
obeying the Order. A person contravening the law on the subject from 
time to time during the 6 years covered by the indictment would be offending 
against each of these three Orders in turn, but could not be said to be 
offending against all three together since they were not all in force at any one 
time, and, therefore, the indictment was bad in that it charged three separate 
conspiracies in one count. 

Observations of Tinpat, C.J., in O’Connell v. R. (1844) (11 Cl. & Fin. 155, 
237), applied. 

"l (iii) although a judge was entitled to exercise his discretion in directing 
an amendment of the indictment without any application by either side 
for leave to amend, he should invite the parties and, in particular, the 
defence, to express their views on the matter before deciding to do so. 
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[As to Consprracy, see HALSBURY, Hailsham ; : > 
43; and ror Casss, see DIGEST, Vol. 14, pp. 110-114, San. S05 520} otal 
SG on sige to: 
inn v. Leathem, [1901] A.C. ; <J-P.C. ; : 
708; 14 Digest ne il: C. 495; 70 L.J.P.C. 76; 85 L.T. 289; 65 J.P. 
(2) Mulcahy v. R., (1868), L.R. 3 H.L. 306; 14 Digest 111, 810. 
(3) O'Connell v. R., (1844), 11 Cl. & Fin. 155; 3 L.T.O.S. 429; 14 Digest 119, 892. 
(4) R. v. Boulton, (1871), 12 Cox, C.C. 87; 14 Digest 122, 930. 


APPEALS against convictions at the Central Criminal Court, before DENNING, 
J., on the ground (inter alia) that the indictment was bad in that it alleged a 
conspiracy which included an agreement to break laws which did.not then exist 
and that the case for the prosecution involved three separate conspiracies which 
should have been charged, not in one count, but in three separate counts. The 
Court of Criminal Appeal allowed the appeals and quashed the convictions. The 
facts appear in the judgment of the court delivered by Humpureys, J. 


Casswell K.C., and Gillis for the appellant, J. West. 

L. L. Rose for the appellant, A. S. Northcott. 

R. F. Levy, K.C., and Platts Mills for the appellant, Adrian Weitzman. 

A. P. Marshall, K.C., and M. W. Sheldon for the appellant, E. P. White. 

Hawke and Seaton for the Crown. 

Cur. adv. vult. 
Mar. 22. HUMPHREYS, J., read the following judgment of the court. 
The four appellants, together with one Westwater, who was acquitted by the 
jury, and David Weitzman, who was convicted by the jury, but whose con- 
viction was quashed by this court on Mar. 16 for the reasons then given, were 
indicted at the Central Criminal Court on an indictment which contained one 
count charging them all with conspiracy between June 6, 1940, and, Jan. 21, 1946. 
They appealed to this court on various grounds, but the view which the court 
takes on one point of law which was common to all the appeals renders it un- 
necessary to consider any of the other grounds. The trial occupied 25 days 
and a very large number of documents was exhibited in the course of it, but 
the decision at which the court has arrived renders it unnecessary to refer to any 
of the evidence contained in the seven volumes of transcript of the shorthand 
notes or to any of the exhibits put in at the trial. 

All the appellants in different ways and in varying degrees and at different 
times were connected with or interested in a company called Newington Supply 
Co., Ltd., which dealt in various goods, including what are known as toilet 
preparations. From a very early stage of the war it was found necessary to 
restrict the supply to the public of those, among many other, goods, and Orders 
with that object were from time to time made by the Board of Trade in pursuance 
of the powers vested in that department by the Defence (General) Regulations, 
1939, reg. 55. Regulation 55 empowers any competent authority to provide by 
Order for, inter alia, prohibiting the distribution, use and consumption of articles 
of any description, and, by reg. 92 (1), it is provided that, if any person contravenes 
any such Order, he shall be guilty of an offence against the regulation under 
which the Order is made, while reg. 90 provides, inter alia, that any person who 
conspires with any other person to commit an offence against any of the regula- 
tions shall be guilty of an offence against that regulation. The nature of the 
charge sufficiently appears from the indictment which alleged in the statement of 
offence a conspiracy to contravene reg. 55 of the Defence (General) Regulations, 
1939. The particulars of the offence as laid alleged that between June 6, 1940, 
and Jan. 21, 1946, the accused persons conspired together to contravene Orders 
made by the Board of Trade for the control and limitation of the manufacture 
and supply of toilet preparations by acquiring @ quota to manufacture and supply 
toilet preparations in excess of that to which they were lawfully entitled and by 
manufacturing and ‘supplying toilet preparations in excess of any quota to which 
they were so entitled. Early in the trial further particulars were, on the direc- 
tion of the trial judge, Dennrne, J., furnished to the appellants. They are 
headed “‘ Further particulars of overt acts ”’ and are seven in number. 

The particular Orders alleged to have been contravened are not mentioned 
in the indictment, but the case for the prosecution was that the first Order 
made was the Limitation of Supplies (Miscellaneous) Order, 1940 (S.R. & Oy 
1940, No. 874) dated June 6, 1940. That Order [by para. 1 (1) ] required every 
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person carrying on the business of supplying any class of controlled atte 
to persons who bought for the purpose of selling them again (a eat Si ihe . ? 
would apply to Newington Supply Co.) to make an application to t vie ag" 7 
Trade to be registered in respect of that class of controlled goods in whic i 
dealt. Such an application was duly made by the company in respect, iter alia, 
of class 16 in the schedule to the Order, i.e., perfumery and toilet preparations. 
The Order further provided, in para. 2 (1): 

{) nder the authority of a licence granted by the Board of Trade .)< > no 

sanen een at any time dues the period paging with June 6, 1940, and ending 
with Nov. 30, 1940, is a registered person . . . shall supply during that period a total 
quantity of that class of controlled goods exceeding in value two-thirds of the value 
of the total quantity of that class of controlled goods supplied by him during the 
period beginning with June 1, 1939, and ending with Nov. 30, 1939. 
That period was known as the standard period. On the expiration of that Order 
on Nov. 30, 1940, there came into force another Order [Limitation of Supplies 
(Miscellaneous) (No. 5) Order, 1940 (S.R. & O., 1940, No. 2031) ], dated Nov. 26, 
1940, and subsequently still further Orders were made during 1940 and 1941, 
up to Oct. 27, 1941. Those Orders did not substantially alter the law. The 
two-thirds mentioned in the first Order was from time to time reduced and 
alterations in details were found necessary, but substantially the prohibition 
remained the same throughout that period, viz., a prohibition against any person 
supplying controlled goods to an amount exceeding the prescribed proportion 
of the supply made by him during the corresponding standard period. On 
Oct. 27, 1941, the law was substantially altered by an Order specially dealing 
with toilet preparations and known as the Limitation of Supplies (Toilet Prepara- 
tions) (No. 2) Order, 1941 (S.R. & O., 1941, No. 1686). That Order required 
persons who were manufacturers of controlled goods to be registered in a register 
to be called “‘ The Toilet Preparations Register ”’ and created a new offence as 
follows. By para. 2 (1) [except under the authority of a licence granted by the 
Board of Trade] no person who was registered was permitted to supply at any 
time during the period of restriction, namely, from Nov. 1, 1941, to May 31, 1942, 
any controlled goods in the manufacture of which he had carried on a process 
if the total quantity of such goods supplied by him during the period would 
thereby exceed his quota, which was put at 15 per cent. of the value of the 
total quantity of such controlled goods supplied by him during the standard 
period. Asa result of that Order that which had been unlawful, viz., the supply 
of controlled goods to any extent by a person who was a mere supplier, i.e., a 
wholesale trader and not a manufacturer, was rendered lawful if he could get the 
goods, but the manufacture of such goods was struck at by the prohibition on 
the manufacturer from supplying goods which he had manufactured to more than 
the prescribed amount. The company duly became entered on this new register, 
and, so far as it was a manufacturer, was bound to comply with the terms of 
this new and different Order. Finally, by the Toilet Preparations (No. 3) Order, 
1943, (S.R. & O., 1943, No. 1213), dated Aug. 23, 1943, the whole system of 
control both as to manufacture and supply was altered, and the alteration cannot 
be better expressed than in the language of the explanatory notes attached to and 
forming part of the Order itself, which state : 


Under this Order the quota control imposed by the previous Orders is replaced by 
a system of individual licensing for registered manufacturers, who, after Sept. 1, 1943, 
may only manufacture, or supply toilet preparations of their own manufacture, under 
the authority of a licence granted by the Board of Trade. 

A mere recital of those Orders makes it plain that a supplier intent on con- 
travening the law on this subject from time to time over the period of six years 
covered by this indictment will of necessity offend against each of the three 
Orders referred to in turn. At no time could he be said to be offending against 
all three together, since they were not all in force at any one time. There was 
a formidable mass of evidence given by the prosecution tending to show that 
false returns signed by certain of the then accused persons were from time to time 
made to the Board of Trade on behalf of the company, and it was made clear that 
the case against the accused involved breaches by the company, in which the 
accused, were alleged to be knowing participants, of all three Orders. At the 
close of the case for the Crown, submissions were made by counsel on behalf of 
all the appellants strongly urging the judge to stop the whole case and to rule 
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that there was no case to go to the jury on the ground that there could not pos- 
sibly be one conspiracy existing in 1940 which included an agreement to break 
the laws which did not exist at that date and were not even in the contemplation 
of the government department until later years, and that the case for the prosecu- 
tion must involve three separate conspiracies which ought, of course, to be 
charged in three separate counts. Counsel for the Crown did not contest the 
proposition of law that, if the evidence of necessity involved three separate 
conspiracies, there ought to have been three separate counts, one dealing with 
each conspiracy, but he contended that the evidence showed that there was one 
conspiracy to defeat the law as to control, and, therefore, to defeat all the Orders 
made with that object. The judge, in ‘accordance with the practice, did not 
deliver any reasoned judgment on those submissions, but he overruled all the 
objections made and the case proceeded. 

It should be stated here, though it is not the ground on which this court is 
proceeding, that the judge directed that the indictment should be amended by 
deleting all the words from “‘ by acquiring ” to the end, and by substituting the 
words “* by causing the Newington Supply Co., Ltd. to supply goods in excess of 
what it was lawfully entitled to supply.” No application for leave to amend had 
been made by either side. The judge was, in our opinion, entitled to exercise 
his discretion in directing the amendment, but he clearly should have invited 
the parties, and, in particular, the defence, to express their views on the matter 
before deciding to do so. That opportunity was not given. In fact, the Crown 
did not desire any amendment and the defence would have strongly objected to 
the amendment if they had been given the opportunity of doing so. It was, 
indeed, made one of the grounds of appeal to this court. 'The amendment made, 
however, did not affect the ground on which this court has decided that these 
convictions must be quashed. 

In our opinion, the objection made by counsel on the indictment was sound in 
law. The indictment must, in our view, be regarded as charging a conspiracy to 
do an unlawful act, that is, to contravene the law as to control. That means, in 
our opinion, the existing law, the law which would, be known to the conspirators 
and which at the time when the conspiracy was formed and came into being 
was the law of the country. The definition of conspiracy to be found in the 
speech of Lorp Brampton ( [1901] A.C. 528) in the House of Lords in Quinn v. 
Leathem (1) is as follows : 


A conspiracy consists of an unlawful combination of two or more persons to do 
that which is contrary to law, or to do that which is wrongful and harmful towards 


another person. 


Lorp BRAMPTON continued by quoting with approval the language of WILLEs, 
J., (L.R. 3 H.L. 317) in Mulcahy v. R. (2) in delivering the unanimous opinion 
of himself and four other judges whose opinion had been asked for by the House 
of Lords : 

A conspiracy consists not merely in the intention of two or more, but in the agree- 
ment of two or more to do an unlawful act, or to do a lawful act by unlawful means. 
So long as such a design rests in intention only, it is not indictable. When two agree 
to carry it into effect, the very plot is in act in itself, and the act of each of the parties, 
promise against promise, actus contra actum, capable of being enforced, if lawful, 
punishable if for a criminal object or for the use of criminal means. 


The argument of counsel for the Crown in this court was to the effect that the 
indictment rightly charged a conspiracy to contravene the existing law, 7.e., 
the law as laid down in the Order of June 6, 1940, and further charged an in- 
dictable conspiracy by alleging an agreement to disobey any future law which 
might be made on the same subject and with the same object. Apart from the 
fact that there was no evidence at all to substantiate such a charge, we hold that 
such an agreement as suggested by counsel would not amount to an indictable 
conspiracy. , At the most, it would amount to an expression of intention to 
commit in the future, should oceasion arise, acts which might by then have 
become unlawful. That offends, in our view, against the precise words, as well 
as the meaning, of the definition of conspiracy to be found in Mulcahy’s case (2). 
Counsel for the Crown also suggested that the law, to break which was the object 
of the alleged conspiracy, did not really change throughout the years, since the 
law was always a law in some way or other restricting supplies of goods of that 
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particular class. We are not saying that any mere alteration in detail = Sia 
language of the Order would result necessarily in @ fresh agreement or re iy ey 
to break the law. For instance, when at the end of 1940 the two-thir : —— 
allowed by the Order of June 6, 1940, was reduced, it would not be righ t, bs 
our view, to say that the law was substantially altered. Nor do we think that the 
law was altered when the Order of June 6, 1940, was replaced later in that year 
by an Order in substantially the same terms, but, as we have pointed out, the 
alteration made in the law by the Order of October 27, 1941, was a radical alter- 
ation of the nature of the offence which would be committed by a person dis- 
obeying the Order and so also was the alteration made by the Order of Aug. 23, 
1943, although it is true to say that both of those Orders had the same object as 
the original Order of June 6, 1940. These were not merely alterations 1n detail ; 
they were changes in the law. It is for those reasons that we hold that the 
indictment in this case charged, and necessarily charged, three separate con- 
spiracies rolled into one count, and it is elementary law that no more than one 
offence may be charged in any one count of an indictment. 

Having arrived at that conclusion, we have had to consider carefully the 
effect of it on these four convictions. Two observations fall to be made on the 
facts of the case. First, the case was of a nature bound to excite prejudice in 
the minds of a jury against the accused. Brothers, whose family name indicated 
an alien origin, were alleged to have been concerned in a trading company which 
had failed in peace time but had prospered in war time, the prosperity being 
due, as alleged, to the creation of false documents and fictitious entries in books 
resulting in their obtaining-permission to sell a far greater quantity of controlled 
goods than they were lawfully entitled to, to the prejudice of others trading in 
similar goods. Perhaps there never has been a case in which meticulous care was 
more clearly called for to ensure that the guilt of any person convicted should 

be brought home to him by clear evidence directed against himself, and by that 
only. The second observation on the facts of the case is that it appears to us 
probable, in the case of Ellis White and, to a lesser extent, in the case of West, 
that they were, in fact, hampered in their defence and prejudiced by their in- 
clusion in this vague and general form of charge extending over a period of years. 
The real vice, however, of this form of indictment, combining in one count what 
we hold to be three conspiracies, is akin to that pointed out by TrnpAt, C.J. 
(11 Cl. & Fin. 237) in giving the opinion of the judges requested by the House of 
Lords in O’Connell v. R. (3). A count in an indictment for conspiracy charged 
several defendants with conspiring together to do several illegal acts. The jury 
found some of them guilty of conspiring with some of the other defendants to 
do one of the acts, and guilty of conspiring with others of the defendants to do 
another of the acts. The finding was held bad, Trypat, C.J., observing that each 
count of conspiracy charged one unlawful agreement against all the defendants 
named in that count and it was not competent for the jury to find as they had 
done, their verdict amounting to a finding of several conspiracies on a count 
which charged only one. So, in the present case each of the appellants was 
precluded by the form of the indictment from obtaining an acquittal on such 
part, if any, of the three unlawful agreements as the prosecution had failed to 
establish against him. It is a matter of less importance, but it is worthy of 
note, that the presiding judge, in assessing the sentence, is also deprived of the 
assistance to be derived from the verdict of a jury as to the quantum of blame to 
be attached, in the opinion of the jury, to each of several defendants, Counsel 
for the Crown stated that it was found impossible in this case to allocate to any 
particular period the supply in excess of the quota which it was desired to charge. 
That may have been a good reason for dropping that form of charge. The same 
difficulty may often arise where it is desired to prosecute a servant for em- 
bezzlement. The remedy, however, is not to allege a general deficiency in his 
accounts, but to look for some other form of specific charge. If none can be 
found, that would be the best reason for saying that the servant, while short in 
his accounts, could not be proved to have stolen his master’s money. The most 
serious aspect of the present case was the creation of false documents brought into 
being and used to deceive the Board of Trade. The law of this country is not so 
futile that such conduct, if proved, cannot be criminally punished without 
recourse to a vaguely worded general charge of conspiracy extending over six 
years. There is a growing tendency to charge persons with criminal conspiracy 
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rather than with the specific offences which the evidence shows them to have 
committed. It is not to be encouraged. The stringent observations of CooxK- 
BuRN, C.J. (12 Cox, C.C. 93) in R. v. Boulton (4) are in danger of being over- 
looked, but, if the law of criminal conspiracy is to be invoked, then each count ot 
the indictment should be so framed as to enable the jury to put their fingers on 
any specific part of the conspiracy as to which they are satisfied that the par- 
ticular defendant is proved to have been implicated and to convict him of that 
offence only. It is an essential feature of the criminal law that an accused person 
should be able to tell from the indictment the precise nature of the charge ar 
charges against him so as to be in a position to put forward his defence and to 
direct his evidence to meet them. All’ these convictions are quashed and the 
appellants are discharged. Appeals allowed. 


Solicitors: Samuel Coleman (for the appellant, West); M. & H. Shanson 
(for the appellant, Weitzman) ; Registrar of Court of Criminal Appeal (for the 
appellants, White and Northcott ; Director of Public Prosecutions (for the Crown). 

[Reported by R. HENDRY Waitt, Es@., Barrister-at-Law.] 


Re DORGAN (deceased), DORGAN v. POLLEY AND OTHERS. 

[CHanceRy Division (Harman, J.), March 19, 23, 1948.] 

Family Provision—Time for application—Application made more than six 
months from date on which representation first taken out—Order making 
provision for maintenance of ‘‘ another dependant ’’—No dependant already 
being maintained in pursuance of Act—Inheritance (Family Provision) 
Act, 1938 (c. 45), ss. 2 (1), 4 (1) (b). 

The Inheritance (Family Provision) Act, 1938, s. 2 provides: ‘ (1) 
Except as provided by s. 4 of this Act, an order under this Act shall not 
be made save on an application made within 6 months from the date on 
which representation ... is first taken out.” By s. 4: ‘“(1) On an 
application made at a date after the expiration of the period specified in 
s. 2 of this Act, the court may make such an order as is hereinafter men- 
tioned . . . (6) an order for making provision for the maintenance of 
another dependant of the testator.” In August, 1911, the testatrix 
married the plaintiff. There was no issue of this marriage, but the testatrix 
had had 7 children by a former marriage. On Oct. 7, 1942, the testatrix 
died, leaving the plaintiff and 6 of her children her surviving. By her 
will made in July, 1940, probate of which was granted on Dec. 7, 1942, 
she gave various pecuniary legacies and bequeathed the residue of her 
estate to her executor on trust to apply the income to maintain her crippled 
daughter, H., and thereafter to divide the corpus between certain other 
daughters. Her estate was sworn at £7,268, with net personalty £5,725. 
She made no provision in her will for the plaintiff, who was said to have no 
means save an old age pension. In October, 1943, more than 6 months 
after the grant of probate, the plaintiff issued a summons under the Act 
of 1938 which was not brought before the court until some 4 years later. 
On behalf of the plaintiff it was submitted that on the true construction 
of s. 4 (1) (b) the court had jurisdiction to entertain an application under 
the Act at any time, providing there was a dependant, within the meaning 
of s. 1 of the Act, in receipt of income under the will. 

Hetp: Section 4 (1) (b) merely enabled the court to make, after the 
expiration of 6 months from the date when representation was first granted, 
an order in favour of a further dependant where there was already a depen- 
dant who was being maintained in pursuance of the Act, and, as in this case 
no dependant was being so maintained, the court had no jurisdiction to 
make an order in favour of the plaintiff. 

{As To PROTECTION OF Trestator’s Famity, see HALSBURY, Hailsham Edn., 

Vol. 34, pp. 439-445, paras. 486-505 ; and ror Cases, see DIGEST Supp.] 

ApsourxED Summons by which the plaintiff applied under the Inheritance 

(Family Provision) Act, 1938, for provision to be made for his support out of 

his deceased wife’s estate, from participation in which he had been excluded 

by his wife’s will. Harman, J., dismissed the application. The facts appear 


in the judgment. 
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R. L. Stone for the plaintiff. 

R. Gwyn Rees (fF. G. King with him) for the executors and two other defendants, 
daughters of the testatrix. 

L. R. Norris for the defendant, Doris Hutchins (a daughter who also 
represented other daughters). 


HARMAN, J.: Sarah Anne Dorgan, the testatrix, died on Oct. 7, 1942, 
leaving an estate sworn at £7,268 ls. 5d., with net personalty of £5,725 2s. 4d. 
She left a will, made in July, 1940, in which she appointed, the defendant, Polley, 
who was an insurance inspector, and her daughter, the defendant, Gwendoline 
Reilly, to be her executors. She was twice married, there being 7 children of 
her first marriage. Six of these are still living, and four of them are before 
me, the last one, Doris Hutchins, representing also her sisters, Mrs. Saywell 
and Mrs. Wiltshire, so that all the six daughters of the first marriage are repre- 
sented here. The plaintiff was the second husband of the testatrix, and there 
was no issue of that marriage, which took place in August, 1911. He is now an 
old man in receipt of an old age pension and, according to him, of no other 
means. By her will the testatrix excluded the plaintiff from any interest in 
her estate, the major part of which she bequeathed to her trustees on trust 
to maintain her crippled daughter, Hilda, and after the death of Hilda, to divide 
the corpus between certain other daughters. If this summons had been taken 
out in due time and prosecuted with due diligence, I should have been minded 
to make some provision for this husband, but, apart from the prohibition which, 
I conceive, lies on him in view of the terms of the Inheritance (Family Provision) 
Act, 1938, I should have made no such provision in the present circumstances 
because there las been the most unwarrantable and unreasonable delay in 
bringing forward the summons—delay which makes me doubt whether the 
husband’s need can be so urgent as he stated, it to be in the first of his affidavits 
made about 4 years ago. Consequently, on the merits of the case I should make 
no order in his fayour. 

Probate was granted, on Dec. 7, 1942, but the summons was not issued, until 
October, 1943, and the Inheritance (Family Provision) Act, 1938, s. 2, 
provides : 


(1) Except as provided by s. 4 of this Act, an order under this Act shall-not be made 
save on an application made within six months from the date on which representation 
. is first taken out. 


Unless it was saved by s. 4, therefore, this application is one on which I cannot 
make any order. Section 4 provides: 


(1) On an application made at a date after the expiration of the period specified in 
s. 2 of this Act, the court may make such an order as is hereinafter mentioned . . . 
(a) an order for varying a previous order . . . or (b) an order for making provision 
for the maintenance of another dependant of the testator. 
Those are the only orders the ‘court can make under s. 4 (1). Paragraph (a) 
does not apply here because there was no previous order. Paragraph (5), 
alternatively, refers to an order “for making provision for the maintenance 
of another dependant,’ and it is submitted to me that, so long as there is a 
dependant of the testator, within the meaning of s. 1 of the Act, receiving a 
bounty under the will, an order can, at any time, be made to provide for another 
dependant. In my judgment, that is a wrong interpretation of this provision. 
I think that s. 4 (1) (6) merely enables the court to make, after the expiration 
of six months, orders in favour of a further dependant where there is already 
a dependant in receipt of provision under the Act, and that ‘‘ dependant ” 
there means a dependant who is being maintained in pursuance of the Act 
and not otherwise. Any other construction would open the door to the most 
extraordinary results and I do not propose so to construe the paragraph. I 
hold, therefore, that I have no jurisdiction to make any order and I dismiss 
the application. 

if Application dismissed. 

Solicitors: Hosking & Berkeley, agents for Joseph Lewis & Son, Cardiff (for 
‘the plaintiff and Doris Hutchins) ; Pritchard, Englefield & Co., agents for Francis 
Gabb & Co., Cardiff (for the executor and other defendants). 


[Reported by R. D. H. Ossorne, Esq., Barrister-at-Law.] 
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WOLFSON v. INLAND REVENUE COMMISSIONERS, 


[Court or Apprat (Tucker, Somervell and Cohen, L.JJ.), Feb 19, 2 
25, 26, 27, March 5, 22, 1948.] : ), February 19, 20, 


Income Tax—Settlement—‘ Power to revoke or otherwise determine settlement ”’ 
—Power not found in terms of settlement—Settlement of dividends from 
shares im company controlled by settlor—Power to wind-up company— 
Finance Act, 1938 (c. 46), s. 38 (1) (a). 

The Finance Act, 1938, s. 38 (1) provides : “If and so long as the terms 
of any settlement are such that—(a) any person has or may have power, 
whether immediately or in the future, and whether with or without the 
consent of any other person, to revoke or otherwise determine the settlement 
or any provision thereof and, in the event of the exercise of the power, 
the settlor . . . will or may cease to be liable to make any annual 
payments payable by virtue or in consequence of any provision of the 
settlement . . . any sums payable by the settlor . .. by virtue or in 
consequence of that provision of the settlement in any year of assessment 
shall be treated as the income of the settlor for that year and not as the 
income of any other person . . .” 

The capital of a private investment holding company consisted of 1,000 
shares of £1 each of which the taxpayer held 700, his two brothers 100 
each, and his father’s trustees the remaining 100. Each share carried a 
vote. To make provision for their sisters, the taxpayer and one of his 
brothers entered into a deed of covenant, under which they each 
covenanted to pay to trustees for the benefit of the sisters such sum each 
year as, after the deduction of income tax, left a sum equal to the net 
amount of all dividends received by them during the previous twelve 
months on the ordinary shares of the company. The Crown contended 
that, as the words ‘‘any person’”’ in s. 38 (1) (a) must, by reason of 
s. 1 (1) (6) of the Interpretation Act, 1889, be construed as including the 
plural, it followed that, since the sums payable were calculated in terms 
of the dividends received from a limited liability company, there must 
always be some persons having the ‘“‘ power to revoke or otherwise 
determine the settlement or any provision thereof ’”’—.z., a majority of 
shareholders who could put the company into voluntary liquidation :— 

Hetp: (CoHEN, L.J., dissenting) the power referred to in s. 38 (1) (a) 
must be found in the terms of the settlement and not aliunde, and, as 
no such power was to be found in this settlement, the gross equivalent 
of the net amount paid annually by the taxpayer under the deed was 
an admissible deduction in computing his total income for sur-tax purposes. 

Decision of ATKINSON, J., ([1947] 2 All E.R. 150), affirmed. 


(For THe Finance Act, 1938, s. 38, see HALSBURY’S STATUTES, Vol. 31, 
p. 348.] 
Cases referred to : 

(1) Inland Revenue Comrs. v. Payne, (1941), 110 L.J.K.B. 323; 23 Tax Cas. 610; 


2nd Digest Supp. p 
(2) Chamberlain v. Inland Revenue Comrs., [1943] 2 All E.R. 200; 25 Tax Cas. 


317; 2nd Digest Supp. 
(3) MacAndrew v. Inland Revenue Comrs., (1943), 25 Tax Cas. 500; 2nd Digest 


Supp. 
(4) Jenkins v. Inland Revenue Comrs., [1944] 2 All E.R. 491; 171 L.T. 355; 26 


Tax Cas. 265; 2nd Digest Supp. 
(5) Vestey’s (W.) (Baron) Executors and Vestey (E.) (Baronet) v. Inland Revenue 


Comrs., (1947), 204 L.T. Jo. 342. 

(6) A.-G. v. Avelino Aramayo & Co., Avelino Aramayo & Co. v. Ogston, Eccott v. 
Aramayo Francke Mines, Lid., [1925] 1 K.B. 86; 94 L.J.K.B. 14537 132 
L.T. 415; C.A.; on appeal sub nom., Aramayo Francke Mines, Ltd. v. Eccott, 


[1925] A.C. 634; H.L.; 28 Digest 27, 140. 


Arrest by the Crown from an order of ATKINSON, J ” dated June 6, 1947, 
and reported [1947] 2 All E.R. 150, reversing a decision of the Special 
Commissioners that certain payments made by the taxpayer under a deed of 
covenant in a settlement must be treated as his income for the purpose of 


assessment to surtax. The appeal was dismissed. 


fw 
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The Solicitor-General (Sir Frank Soskice, K.C.), J. H. Stamp and R. P. Hills 
for the Crown. ; 
Sir Roland Burrows, K.C., and Graham-Dixon for the taxpayer. 
Cur. adv. vult. 


Mar. 22. The following judgments were read. 


TUCKER, L.J.: By a deed of covenant dated Mar. 26, 1940, made 
between Isaac Wolfson and Samuel Wolfson, of the one part, as settlors, and 
Henry Chetham and the said Isaac Wolfson, of the other part, as trustees, each 
settlor irrevocably covenanted with the trustees that he would on Apr. | in 
each year during the period of seven years commencing on Apr. 1, 1940, or 
until his death (whichever period should be the shorter) pay to the trustees 
an annual sum calculated according to the provisions contained in cl. 2 of the 
deed, each such annual sum to be held by the trustees on the trusts and subject 
to the powers declared and contained in the deed. Clause 2 provided that 
each of the said annual sums covenanted to be paid by each settlor should, 
subject to a proviso, be such an annual sum as, after deduction of income 
tax at the standard rate for the time being in force, left a sum equal in amount 
to the net aggregate of dividends received by him during the previous twelve 
months, expiring on Apr. 1, in each year, onthe ordinary shares of Leonard 
Gordon Estates, Ltd., held by him as set out in the first schedule to the deed. 
There followed a proviso whereby, if any of the said shares in Leonard Gordon 
Estates, Ltd., should be sold or c/herwise disposed of for value by any settlor, 
the sum payable by him should equal in amount the net amount of all dividends 
received during the previous twelve months from any of the shares in Leonard 
Gordon Estates, Ltd., still held by that settlor, together with the net amount 
of any other dividends or income received by that settlor during the said twelve 
months from the re-investment of the proceeds of the shares sold. Clause 3 
provided that the trustees should stand possessed of the said annual sums 
paid to them by the settlors upon trust to pay to each of the beneficiaries— 
who were the eight sisters of the settlors—so long as she should be living, out 
of the sums received by them in each year such annual sum as, after deduction 
of income tax at the standard rate for the time being, left £450. 

The question in this appeal is whether the gross equivalent of a sum of 
£14,612 10s. Od. paid by the taxpayer, Isaac Wolfson, under this deed is an 
admissible deduction in computing his total income for sur-tax purposes. 
The case has proceeded throughout, before the Special Commissioners and 
in the court below, on the basis that the deed in question is such that any 
sums paid thereunder would be admissible deductions unless the Crown was 
right in its contention that such sums must be treated as the income of tlie 
settlor by virtue of s. 38 (1) (a) of the Finance Act, 1938. The relevant 
provisions of this section are as follows : 


(1) If and so long as the terms of any settlement are such that—(a) any person 
has or may have power, whether immediately or in the future, and whether with or 
without the consent of any other person, to revoke or otherwise determine the settle- 
ment or any provision thereof and, in the event of the exercise of the power, the settlor 
or the wife or husband of the settlor will or may cease to be liable to make any annual 
payments payable by virtue or in consequence of any provision of the settlement .. . 
any sums payable by the settlor or the wife or husband of the settlor by virtue or 
in consequence of that provision of the settlement in any year of assessment shall 


be treated as the income of the settlor for that year and not as the income of any other 
person .. . 


It was not contended by the Crown that the settlement in question consisted 
of anything other than the deed of Mar. 20, 1940, so that no question arises 
in the present case of the application of the extended definition of “ settle- 
ment ”’ in s. 41 (4) (b) of the Finance Act, 1938. 

The Crown’s contentions are set out in the Case Stated by the Special 
Commissioners, and were as follows: (a) the terms of the said deed of 
cpvenant were such that the taxpayer had power to determine the said 
settlement or a provision thereof either himself or with the consent of other 
persons as by reason of his shareholding he could either prevent the company 
from declaring a dividend during the whole period of the covenants, or, with 
the consent of one of his brothers, put the company into liquidation ; 
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(6) in the event of the exercise of such power the taxpay: i 
; yer will or may cease 
” ema see pcos annual payment payable by virtue of the said deed 
cove : um payable by the taxpayer under the said deed of 
covenant must be treated as the income of the taxpayer. In this court 
however, the argument proceeded, without objection and, in part at our 
invitation, on a somewhat wider basis. It was said that as the words “an 
Saga scyipdag ae aria ed pps nee of the Interpretation Act, 1889, 
are calculated in terms “of ns ural, it follows that since the sums payable 
e dividends received from a limited liability 
company there must always at any given moment be ‘“‘ some persons,” whose 
ace Rc nen from the register of shareholders, having the power 
) 1erwise determine the settlement or any provision thereof, 
viz., a three-quarters majority of such shareholders who could put the company 
into voluntary liquidation, and that such a power follows necessarily under 
the general law from the terms of a settlement so worded without the necessity 
of looking at any extraneous matters such as the articles and memorandum 
of association of the company. Alternatively, it was contended that the articles 
and memorandum can properly be looked at, together with any other 
extraneous matter requisite for the determination of the rights and liabilities 
of the parties under the settlement. On the other hand, the contention of the 
taxpayer has been throughout that any such power must be found in the 
settlement itself, either expressly, or, as a matter of construction, by necessary 
implication from the language used. The question ultimately resolves itself 
into the proper interpretation to be put upon the words “if and so long as 
the terms of any settlement are such that.” 

Numerous possible cases were advanced on each side to show the curious, 
and even absurd, consequences which might follow from the adoption of the 
construction contended for by their opponents, but I have not derived much 
assistance from this method of approach because it is clear that either 
construction might, in certain circumstances, produce results which could 
hardly have been contemplated by the legislature. I turn, therefore, to the 
language of the section as a whole, taken in conjunction with s. 41 (4) (b) for 
such assistance as I can find therein. In the result, I have arrived at the same 
conclusion as ATKINSON, J., and substantially for the same reasons, which may 
be briefly summarised as follows : (a) if the Crown is right, it seems to me there 
was no necessity for the words ‘“‘ and so long as the terms of any settlement 
are such that ...”; (b) the language is in marked contrast to the opening 
words of sub-s. (3) of s. 38, which are: “If and so long as the settlor has an 
interest,” and the language of sub-s. (4), viz., ‘‘the settlor shall be deemed, 
to have an interest . . .” and then the concluding words “in any circumstances 
whatsoever’; (c) having regard to the extended definition in s. 41 (4) (6), 
I find it difficult to think that the legislature could have contemplated the 
necessity of going outside the settlement to find the power, and if such need 
was contemplated I think it could have been provided for in clearer language. 
With regard to the wider contention based on the calculation of sums by reference 
to the dividends received from a limited liability company, I have come to the 
conclusion that the language of s. 38, in speaking of a power to revoke or 
determine, is not apt to include some power residing in a third party quite 
unconnected with the settlement, the exercise of which, by him, in ignorance 
of the existence of the settlement, may automatically result in the destruction 
of the source from which the settlement derives its funds. I do not think that 
what Iam saying in any way conflicts with the judgment of Siz WILFRID GREENE, 
M.R., in Inland Revenue Comrs. v. Payne (1), where the settlement expressly 
provided that payments should determine on the liquidation of the company. 

I have not derived much assistance from the authorities to which 
Arxinson, J., referred. Chamberlain v. Inland Revenue Comrs. (2) was @ 
case under sub-s. (2) of s. 38, and the issue was whether the property comprised 
in the settlement consisted of the whole assets of Staffa, and it was held that 
it did not. In Inland Revenue Comrs. v. Payne (1), the contention of the Crown 
that the settlement in question consisted of the deed of covenant of Mar. 29, 
1938, together with the whole framework of Derwent, Ltd., which was con- 
trolled by the taxpayer, was accepted. Accordingly, no question arose whether 
it was necessary or permissible to look outside the settlement to find the power. 
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Similarly, in MacAndrew v. Inland Revenue Comrs. (3) the settlement waar: 
of the transfer of shares plus the deed of July 11, 1940. a sage ; 
Revenue Comrs. (4) was a case under sub-ss. (3) and (4) of s. 38. a oO He fae 
that I get much support for my interpretation of the section from t : Cc 

that in some of these cases the Crown might have relied on the oon or: 
taken in preference to the extended definition of the word oe pent + 
I am, accordingly, driven back to the language of the section itsell, unaide 

authority. 

a in ae view, the power in question must be found in the moar et 
derived directly therefrom, and as in the present case it is not so to be aoe : 
I think this appeal fails, and, accordingly, I do not find it necessary to rer 
the extent of the taxpayer’s powers, either alone or with the consent of his 
brother, to prevent the payment of dividends by Leonard Gordon erie 
Ltd., or to put the company into liquidation, and I express no opinion whether 
the power to prevent the payment of dividends would amount to a power 
to revoke or otherwise determine the settlement or any provision thereof, 
or would merely operate so as to give a power to suspend an obligation under 
a provision which would still remain in existence. 


SOMERVELL, L.J.: It was agreed by the Sonicriror-GENERAL that 
the case had been argued below on the basis that the settlement here was 
the deed of covenant only. The Crown had not contended, and, did not contend, 
that by reason of the extended definition of ‘‘ settlement ” in s. 41 (4) (b) the 
court could and should look at matters outside the deed of covenant in order 
to decide what was the settlement. No doubt, some day the courts may have 
to consider whether the decision of the House of Lords in Chamberlain v. 
Inland Revenue Comrs. (2) where the issue arose under s. 38 (2) of the Finance 
Act, 1938, affects the decision of this court in Inland Revenue Comrs. v. Payne (1) 
where the issue arose under s. 38 (1). That does not arise here, and I express 
no opinion on it. 

The first issue that arises in this case may be stated as follows: Must the 
power which “any person ’”’ has to revoke or otherwise determine the settle- 
ment or any provision thereof be found in the provisions of the settlement, 
or is it sufficient that such power can be found whether within the settlement 
or not, provided, of course, that its exercise will bring about the consequence 
that the settlor or his wife or her husband will or may cease to be liable to 
make annual payments ? Assume that the settlor covenants to make annual 
payments so long as company X remains in existence. Assume, though, no 
doubt, this is an unlikely settlement, that company X is a one-man company 
which A, a complete stranger to the settlor, could dissolve at any time. On 
the Crown’s construction such a settlement would come within s. 38 (1). 
I agree with ATkinson, J., that the natural meaning of ‘“‘if the terms of any 
settlement are such that any person has power to revoke or otherwise determine 
the settlement or any provision thereof” is that the power must be found in 
and conferred by the terms of the settlement. The Crown relied on the difference 
between the present words and the words ‘if the terms thereof ”’—that is 
of the settlement—“ provide,” to be found in s. 21 of the Finance Act, 1936. 
I think one must be careful not to attach too much weight to differences in 
wording as between different Finance Acts, but I agree that the opening words 
are capable of covering the construction for which the Crown contends. I also 
think that the argument derives some support from the words ‘“ any person.” 
On the other hand, the opening words and the description of the power as one 
to revoke or otherwise determine the settlement or any provision thereof, 
to my mind, lead to the construction which I believe to be right. If it had 
been intended that the court was to have regard to powers not to be found 
in the settlement, exercisable by persons not parties to or named in the 
settlement, other words would, and should, have been used to make this clear. 
On this issue I think there is considerable force in the learned judge’s reasoning 
oi on the contrast between the opening words of sub-ss. (1) and (2) with 
the wording of sub-ss. (3) and (4). 

There remains an argument to which at one time I was attracted. To avoid 
certain complications which arise on the present facts, I will assume that the 
settlor had a 76 per cent. share holding and that a dissolution of the company 
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would be a determination of the settlement. The present deed is on the basis 
that the settlor is a shareholder and recites the number of shares he holds, 
though it does not enable one to find out the proportion of that holding to 
the issued capital. I will assume a settlement in which that fact was recited. 
Would it, then, be right to say that its terms were such that the settlor had 
power to determine it ? I have come to the conclusion that, in view of the 
opinion I have formed on what I have called the first issue, the answer to 
this question must be “ No.’’ The power to dissolve in such a case is a power 
under company law and the articles of association and is not a power under 
or conferred by the settlement. If the power can be found outside the settle- 
ment, so can the person, and, as I have said, I think that such a result would 
need clear words, which I do not myself find. If it is said that the legislature 
must have intended to cover a case in which a settlor made his annual payments 
dependent on the continued existence of a company, which he could himself 
dissolve, the legislature may have thought that such a case was covered by 
the extended definition of ‘‘ settlement,’ as this court held in Payne’s case (1). 
It may be that that case is still good law. So far as it is relevant, on the basis 
on which the present case has been argued, I think it is, on the whole, against 
the Crown’s argument. I agree with ATKINSON, J., that the MAsTER OF THE 
Rots in Payne’s case (1) proceeded on the basis that the power must be 
found within the settlement. 
With regard to the learned judge’s treatment of the cases to which he refers, 
I think there was force in the SoLicrrorR-GENERAL’s submission that the 
Crown’s argument in the present case would not have been relevant in 
Chamberlain’s case (2), or in Jenkins’ case (4). The learned judge did not, 
however, base his decision on this point. He was considering the cases in order 
to see whether there was anything inconsistent with the conclusion at which 
he had arrived on the words of the section. I agree with him that there is nothing 
inconsistent with his decision to be found in those cases. I also agree with 
ArTxinson; J., that the withholding of a dividend would not revoke or otherwise 
determine the settlement or a provision thereof. ATKINSON, J., went on to 
consider the question of winding-up the company. The settlor has no power 
himself to wind-up. He must get one other shareholder, at least, to attend 
a meeting, and get one shareholder to vote with him or not to attend. The 
argument clearly proceeded on the basis that ‘“‘any person” means any one 
individual, and that the singular does not include the plural. Before us it was 
suggested, applying s. 1 (1) (6) of the Interpretation Act, 1889, that me 
contrary intention appeared and that the singular, therefore, included the 
plural. It seems odd that this argument was not advanced earlier. In Vestey 
(Executors) v. Inland Revenue Comrs. (5) there was considerable argument 
dealt with in the judgment on the basis that the words “any person” 1n 
s. 38 (2) meant a single individual. On the view I take the point has not to 
be decided in the present appeal. I cannot, however, myself detect aay ae rOsY 
intention to displace the rule that words in the singular shall include the P aie ; 
certainly if, as I think, the power has to be found in the settlement. - ¥ e 
kind of case with which the section is dealing it would be an odd dae i , 
lement was taken out of the sub-section by a provision that the settlemen 
ae d in th ttlor and his son, or that a 
ould be revoked, say, by a power vested in the se 
A in th ttlor was subject to the consent of two other persons. 
Seta: fecal a decide these SGinte but, in view of the argument as 
Seed to us, I thought it right to refer to them. For the above reasons 


I think the appeal must be dismissed. 


HEN, L.J.: As TUCKER, L.J., has stated, the only question 

is Lam the sums payable by ary ey ea) toe nay peat 28 ets 

is i under s. a) o ; ; 

a py alaeane pertain weston and called attention to the other relevant 

a Pi that Act, and I need not repeat them. The contentions by which 

Ee cst pa ht to apply the Act to the facts of the present case are te o 

ik a the Yas and have also been read by TUCKER, LJ temai b will 
geo d that the Crown did not contend that the settlement 

ze sare of anything but the deed of covenant. They could not, een 
oy ae sta decision of this court in Payne’s case (1), where it was held tha 
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the ‘‘ settlement ’’ comprised the whole arrangement, including the formation 
by the settlor of the company concerned and his voting rights therein. None 
the less, the commissioners decided in favour of the Crown on the basis of the 
MacAndrew ease (3). ATKINSON, J., reversed the decision of the commissioners. 
He first considered the case apart from authority, saying ([1947] 2 All E.R. 
150, 152) : 

Reading the section unaided by authority, I should say, without much hesitation, 
that the contention of the taxpayer is right. I think the words mean that the power 
must be found in the terms of the settlement. I am confirmed in that view by the 
following considerations: (1) The contrary view would give no effect whatever to 
the words in the opening line “If and so long as the terms of any settlement are 
such . . .”’ Those words might just as well not be there. (2) The contrary view would 
lead to results which would shock the sense of justice of any reasonable mind. For 
example, a settlor might settle shares in a company on persons dependent on him. 
Quite unknown to him, A. and B. might between them hold enough shares to put 
the company into voluntary liquidation. According to the Crown, that settlement is 
hit by the section, and would still be hit even if A. and B. acquired their shares after 
the date on which the settlement had been made. 


He then went on to compare the language of s. 38 (1) (a) with that of s. 21 (8) 
of the Finance Act, 1936, which provides that a settlement shall not be irrevocable 
‘if the terms thereof provide ” and so on. He said that it was plain that under 
the last mentioned section the relevant provision must be found within the 
document and that, if the legislature had not intended the power referred, to 
in s. 38 (1) (a) also to be found within the document, it would have said so in 
unmistakable language. He also relied on the contrast between the language 
in sub-ss. (1) and (2) of s. 38 and that in sub-ss. (3) and (4), ending this portion 
of his judgment with these words (ibid., 153) : 


There one has what seems to me to be a very striking contrast. The first two sub- 
sections are introduced by the words: “If and so long as the terms of any 
settlement are such that,” and sub-ss. (3) and (4) contain no such language, but 
incorporate the words: “‘in any circumstances whatsoever.” 


The learned judge then proceeded to consider the authorities, and said that, 
with the exception of MacAndrew’s case (3), they support his conclusion, since 
in his view the argument relied on by the Crown in the case now before us 
would have been decisive in the Crown’s favour, but it was not even raised. 
This is, I think, true of Payne’s case (1), but it is not correct as regards the 
other two cases referred to by the learned judge—Chamberlain’s case (2) and 
Jenkins’ case (4). Those were both cases under s. 38 (2), not s. 38 (1), and 
the Crown necessarily failed because they were unable to show that any 
property comprised in the settlement would pass to the settlor or his or her 
spouse as a result of any exercise of a power of revocation. ATKINSON, J., 
rejected MacAndrew’s case (3) as unsatisfactory, because he was not satisfied 
that the question whether the power need be found in the settlement was 
ever present to the mind of the learned judge who decided it. With this 
comment I agree, and I do not rely on the decision in the conclusion I am 
about to state. 

I am unable to agree with the learned judge that the power referred to in 
8. 38 (1) (a) need be found in the settlement itself. I think that the use of the 
words “‘if the terms of any settlement are such” instead of the words “ if 
the terms of any settlement provide,” prima facie, contemplate a different 
approach to the settlement. Under the latter words, unless the power is found 
in the settlement itself, the section would not be brought into operation. 
Under the former words one must look at the settlement, and if, looking at 
the settlement in the light of the general law, one knows that a power must 
exist IN some person or persons, then I see no reason why the section should 
not operate. It seems to me to follow that any settlement, framed as the 
settlement before us is framed, must necessarily fall within the mischief of 
the section. Wherever the annual payment is to be measured by, and 
conditional on, the payment of dividends by a company, it necessarily follows 
that some person or persons have or may have power to determine that liability 
since the company can be put into liquidation by the requisite majority of 
shareholders passing a special resolution under s, 225 of the Companies Act 
1929. Arkrnson, J., seems to have thought that the words “any person ” 


F 
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in s. 38 (1) (a) must be construed in the singular and not as including the 
plural, and, if this were right, the reasoning I have indicated would break down, 
but, in my opinion, there is no justification for such a conclusion. Section 
1 (1) of the Interpretation Act, 1889, so far as material, provides that in every 
Act passed after the year 1850, unless the contrary intention appears, words 
importing the singular shall include the plural, and I can find nothing in the 
context of the present section indicating a contrary intention. 

In arriving at this conclusion I have not ignored the observations of Lorp 
Romer in Chamberlain’s case (2) when he said ([1943] 2 All E.R. 200, 207) : 
““...I must confess that, with all respect to the commissioners, it passes my com- 
prehension how the structure of a company can form part of a settlement.” 
These words were dicta and seem inconsistent with the views of the MasTER 
OF THE ROLLs in Payne’s case (1), but, accepting them as correctly stating the 
law, I think it is quite consistent with Lorp Romer’s view to have regard, 
not to the construction of a particular company, but to the general law in 
considering whether the effect of the terms of a settlement is such that any 
person has power to determine it. If so regarded, it is plain that the settlement 
will completely cease to have effect on the liquidation of the company, the 
settlement is, in my opinion, within the mischief of s. 38, for, by exercising 
the power to place the company in liquidation, some person or persons 
effectively determine the operation of the settlement. 

I do not feel impelled to a different conclusion by any of the three considera- 
tions stated by Arkrnson, J., in his judgment ([1947] 2 All E.R. 150, 152). 
I do not think the view I have formed necessarily means that I give no effect 
to the words: ‘‘If and so long as the terms of any settlement are such.” 
True it is that, applied to the facts of the present case, the effect would be 
the same if they were not there, but the operation of the section is not limited 
to cases where the liability to pay the annual sum is measured by and conditional 
on the payment of dividends. In other cases it seems to me the position might 
be that the power exists, but does not appear from a perusal of the settlement 
in the light of the general law. Be that as it may, I do not think we are 
justified in placing what I regard as a strained meaning on the language of the 
section merely because, giving the words in question their natural meaning, 
they are surplusage. Unlike the learned judge, I am not shocked by the 
conclusion to which I have come. It is true that it does lead to the result that 
a settlement in similar form to the present would be hit by the section although 
the company, the dividend on the shares of which formed the measure of the 
obligation, was under the control of persons independent of the settlor and, 
perhaps, unknown to him, but such a settlement is, I think, a very rare 
phenomenon, and the legislature may weil have thought it desirable to frame 
the section in wide language in order to prevent evasion. I have already peal 
with the argument based on a comparison between s. 38 (1) (a) of the Act * 
1938 and s. 21 (8) of the Act of 1936. I would add that the language yf ae 
former sub-section seems to me to be a half-way house between that of the 
latter sub-section and the very wide language of s. 38 (4) of the Act of 1938. +e 

I was at one time doubtful whether the ground on which I hee Dae a 
my conclusion was sufficiently raised before the commissioners or t ee ooge ne 
judge in the court below, but counsel for the taxpayer did not eek oe oe 
on this ground. He recognised that the point was one of pure SN e “a hee 

hich could not be affected by any further findings of fact by 
cette ly be decided by this court even 
commissioners, and could, therefore, properly be deck y slates 
though it had not been raised in the court below: Atsry, L.J : in cre “ks x. 
Avelino Aramayo (6) ([1925] 1 K.B. 86, 109). For those snetty wo 
allowed the appeal and, restored the decision of the pear TEnhaiedd en costs 
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MORANT SETTLEMENT (TRUSTEES) v. INLAND REVENUE 
COMMISSIONERS. 


INLAND REVENUE COMMISSIONERS v. MORANT 
SETTLEMENT (TRUSTEES). 


[Court or AppraL (Tucker, Somervell and Cohen, L.JJ.), March 1, 
22, 1948.] 


Income Tax—Deduction of tax—Annual payment—Settlement—Deficiency made 
up out of capital—Capital or income—Treatment of sums paid as gross or net 
—Income Tax Act, 1918 (c. 40), All Schedules Rules, r. 21 (as amended by 
Finance Act, 1927 (c. 10), s. 26 (1) ). 

The Income Tax Act, 1918, All Schedules Rules, r. 21, as amended by 
the Finance Act, 1927, s. 26 (1), provides: ‘‘ (1) Upon payment of any 
interest of money, annuity, or other annual A abeea charged, with tax 
under sched. D . . . the person by or through whom any such payment 
is made shall deduct thereout a sum representing the amount of the tax 
thereon at the rate of tax in force at the time of the payment. (2) Where 
any such payment as aforesaid is made by or through any person, that 
person shall forthwith deliver . . . an account of the payment... . and 
of the tax deducted . . . and the Special Commissioners shall assess and 
charge the payment of which an account is so delivered on that person.” 

By a settlement inter vivos the settlor settled a sum of money to which 
he was absolutely entitled on protective trusts for his benefit during his 
life, with a proviso that, if and whenever in any year the net income of 
the trust fund should be less than a certain amount, the trustees should, 
unless directed in writing by him to the contrary, raise such deficiency 
out of the capital of the trust fund and pay the amount to him for his own 
benefit. In pursuance of this provision, and in the absence of any direction 
in writing to the contrary, the trustees raised out of capital and paid to 
the settlor for his own benefit, on the footing that they were capital, 
various sums in successive years, which were, in fact, less than the total 
amount of the deficiency which they were authorised to raise :— 

HELD: (i) by the settlement the settlor had irrevocably parted with 
the capital fund, so that the sums paid to him were not part of his own 
capital returned to him, but were annual payments of income assessable 
under r. 21. 

(ii) (TuckER, L.J., dissenting) the sums raised and paid out of capital 
should be treated as gross sums and assessable as such. 


{As To PayMENT oF DEFICIENCY OUT OF CaPiTaL, see HALSBURY, Hailsham 
Edn., Vol. 17, p. 248, para. 502; and ror CasEs, see Digest Supp.] 
Cases referred to : 

(1) Brodie v. Inland Revenue Comrs., (1933), 17 Tax Cas. 432; Digest Supp. 

(2) Lindus and Hortin v. Inland Revenue Comrs., (1933), 17 Tax Cas. 442; Digest 


Supp. 
(3) Wheeler v. Humphreys, [1898] A.C. 506; 67 L.J.Ch. 499; 78 L.T. 799; affg. 


on different grounds, S.C. sub nom., Re Cosier, Humphreys v. 

1 Ch. 325; 44 Digest 1241, 10719. ie ois | 

(4) Re Cochrane, [1905] 2 I.R. 626; affd., [1906]. 2 I.R. 200; 21 Digest 45, r. 

(5) New South Wales Stamp Duties Comr. v. Perpetual Trustee Oo., Lid., {1943} 
1 All E.R. 525; [1943] A.C. 425; 112 L.J.P.C. 55; 168 L.T. 414; 2nd 
Digest Supp. 


Seer and Cross-APPpEAL from an order of MACNAGHTEN, J., dated July 

The Special Commissioners held (i) that certain payments made to the settlor 
by the trustees of a settlement were annual payments on which the trustees 
were assessable to income tax under r. 21 of the All Schedules Rules under the 
Income Tax Act, 1918, and (ii) that the amounts assessable were the gross 
equivalents of the sums paid. MAcNaGHuTen, J., affirmed the decision of the 
commissioners on the first point, but reversed their decision on the second point 
holding that the sums paid should be treated as gross sums, assessable as such, 
and not as net sums representing some larger fictional gross sums. The trustees 
appealed on the first point, and the Crown cross-appealed on the second point, 
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Both appeal and cross-appeal were dismissed, the latter by a majority of the 
court. 
Donovan, K.C., and Graham-Dizxon for the trustees. 


The Solicitor-General (Sir Frank Soskice, K.C.), J. H. Stamp and R. P. Hills 
for the Crown. 


Cur. adv. vult. 
Mar. 22. COHEN, L.J., read the following judgment of the court on the 


main appeal. This is an appeal from a decision of MacnacuTen, J., affirming 
a decision of the Special Commissioners that certain payments to one Captain 
Morant, the settlor and a beneficiary under a deed of settlement dated May 
31, 1939, were annual payments to the tax on which the trustees of that deed 
were assessable under r. 21 of the General Rules applicable to All Schedules 
to the Income Tax Act, 1918, as amended by s. 26 of the Finance Act, 1927. 
Clause 1 of the settlement recites that the settlor, being absolutely entitled to 
a sum of £100,000, had paid the same to the trustees. We need not read cl. 2 
as no step has been taken to bring it into operation. Clause 3 deals with the 
investment of the trust funds. Under cl. 4 the trustees are to hold the income 
of the trust fund on protective trusts as mentioned in s. 33 of the Trustee Act, 
1925, for the benefit of the settlor during his life. Clause 5 contains a provision 
on which the question at issue in this case depends. It is in the following terms : 

Provided always that if and whenever in the year ending on June 24, 1940, or in 
any subsequent year on June 24, the income of the trust fund actually received by 
the trustees shall be less than such a sum as after deduction therefrom of income tax 
at the current rate for the time being (but not any sur-tax) in respect thereof will 
leave the net amount of £6,500 and if at the end of each year the settlor shall be living 
and the foregoing trust of income in his sole favour shall not have failed or determined 
under s. 33 (1) (i) of the Trustee Act, 1925 (as hereby made applicable) then the 
trustees unless directed in writing by the settlor to the contrary shall at the end of 
such year forthwith raise out of the capital of the trust fund and pay to the settlor 
for his own benefit the amount of the said deficiency of income in such year and the 
trustees in their discretion may from time to time before the end of each or any year 
referred to in this clause raise out of the capital of the trust fund and pay to the 
settlor any sum or sums on account and in advance of the sum estimated by them 
as prospectively payable to him at the end of such year under the last foregoing 
provision and no sum so raised and paid on account and in advance shall be repayable 
in the event of the settlor’s death (or the failure or determination of the said trust 
of income in his sole favour) before the end of the year concerned. 


Clause 6 prescribes the trusts applicable to the trust fund, and, the income thereof 
after the death of the settlor. The trust fund was invested by the trustees 
as to £50,000 in 10 per cent. non-cumulative preference shares of £1 each in 
Brokenhurst Estates Co., Ltd., and as to the remaining £50,000 on loan to that 
company at 4 per cent. interest. The Case states as follows: In none of the 
years material to these appeals has the income of the trust fund actually received 
by the trustees amounted to the sum of £6,500 and the trustees have in 
each year raised money out of the capital of the trust fund, and paid to the 
settlor for his benefit amounts in respect of the deficiency. The Case finds that, 
in so doing, the trustees purported to act under cl. 5 of the settlement. The 
sums paid from capital in each of the years 1939-40, 1940-41, 1941-42 and 1942-43 
were as follows: £3,895, £4,999 7s. 1ld., £3,529 3s. 1ld., £4,732 1s. 11d. The 
assessments under appeal were made under r. 21 of the All Schedules Rules 
on the view that the sums so paid were annual payments, that they must be 
grossed up to the appropriate amounts having regard to the rate of income tax in 
force in the years in question, and that the trustees were assessable on the gross 
certained. 

paces abte it was contended on behalf of the trustees that, on the correct 
interpretation of the settlement, the settlor never alienated the entire interest 
in the capital of the trust fund and that the sums paid by the trustees to the 
settlor were payments to him of his own capital. On behalf of the Crown 
it was contended, that the settlor had irrevocably parted with the sum of £100,000 
to the trustees, and that, on the proper construction of the settlement, the toe 
paid to the settlor by the trustees under cl. 5 were annual payments snadapanes e 
under r. 21. The commissioners’ conclusions are summarised as follows : 


ini , in Morant has irrevocably parted with the £100,000 to the 
Paorick See OE tovt bask capital to himself. In the events which have happened 
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he has had the deficiency of income made up out of capital, but what comes back comes to 
him as income under cl. 5 of the settlement. He is not receiving back his own capital 
or capital to which he is beneficially entitled. In our opinion, the assessments are 
correct in law and must be confirmed in principle: see Trustees of H. K. Brodie v. 
Inland Revenue Comrs. (1) and Lindus and Hortin v. Inland Revenue Comrs. (2). 
The parties being unable to agree the correct basis of assessment in accordance 
with the above decision of the commissioners, the matter came again before 
them on the question of guantum. The trustees contended that the amounts 
paid by them to Captain Morant as aforesaid were paid by them as gross sums 
and that the only tax assessable was the appropriate tax on those gross sums. 
The Crown, on the other hand, contended that, since it has been found that the 
payments in question were annual payments, it must be presumed that the 
trustees had complied with the law and had raised or would raise the amounts 
necessary to provide for tax on the basis that the sums paid were net sums. 
The commissioners upheld the contention of the Crown, saying: 

We hold that all sums received by Captain Morant in the years before us under 
the provisions of cl. 5 of the settlement were net sums after deduction of income tax 
at the current rate, none the less that they were paid by the trustees without any 
such understanding and on the footing that they were payable as capital. 

From this decision of the commissioners the trustees appealed. On the 
main point MAcNAGHTEN, J., upheld the decision of the commissioners, saying : 

In this case when Captain Morant executed the deed of settlement he ceased to 
be entitled to the capital. He received as part of his income under the settlement 
the money which the trustees raised out of capital for that purpose. 


On the subsidiary point as to guantum, he reversed the decision of the com- 
missioners, saying : 

Taking a year in which the amount paid out of capital was £3,895, it is contended 
on behalf of the Crown that for the purpose of assessment the £3,895 should be 
grossed up to £5,993 and that it must be supposed that the trustees had raised that 
sum out of capital and had paid it to Captain Morant. It seems to me to be a baseless 
claim. I think this contention on the part of the Crown, based as it is on fiction, 
cannot be sustained. The trustees are liable for the amount which they ought to have 
deducted. They are not liable for anything more. 


From this decision both the trustees and the Crown appealed. Since it will 
be unnecessary to consider the point raised in the Crown’s appeal if the appeal 
by the trustees succeeds, it will be convenient to deal first with that appeal. 

Both the cases on which the commissioners rely in their decision on the point 
were cases under wills, but counsel for the trustees admitted that the same 
principle applies to settlements. He further admitted that he might have been 
in a difficulty had the £100,000 been settled by a third party, but he said that, 
as it was provided by Captain Morant himself, the payments directed to be paid 
to him by cl. 5 of the settlement were payments to him of his own capital 
and that, accordingly, this was just such a case as was contemplated by FINnay, 
J., in Brodie’s case (1), where he said (17 Tax Cas. 432, 439) : : 


If the capital belonged to the person receiving the sums—if he or she was benefici 
entitled not only to the income but to the capital—then I should think hae ere 


the payments were made, they ought to be re ed d 
payments out of capital . . . hr: garded, and would be regarded, as 


In support of the view that these payments ought to be re 

to Captain Morant of his own capital, counsel for the reeset pei 
cases. The first was Wheeler v. Humphreys (3). In that case one question 
was the amount which a son had to bring into hotchpot, under a hotchpot 
clause, in respect of the sum paid to the trustees of the son’s marriage settlement 
pursuant to a covenant by his father that his (the father’s) executors would 
within six months after the father’s death, pay to the trustees the sum of £10 000 
to be invested and held, on trust for the son for life, with remainder to the son’s 
wife for life, with remainder as to capital for the issue of the marriage, but 
with a proviso, that, should there be no child (as in the events happened) 
the capital was to be held in trust. for the settlor absolutely. It was contended 
that the son should bring into account the whole £10,000, but the House of 
Lords rejected this argument. LORD MACNAGHTEN said ( [1898] A.C. 506 
509): “‘ The contingent interest reserved by the settlor is no more given with 
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Trem LorpsHirs then gave judgment in the cross-appeal. 


TUCKER, L.J.: The Crown’s cross-appeal depends also on the proper con- 
struction of cl. 5. Iread this clause as amounting to a direction to pay a net sum of 
£6,500 per annum, or, assuming tax at 10s. in the £, a gross sum of £13,000. 
The trustees are found to have been purporting to act under this clause in making 
the payments in question, and the Special Commissioners have further found, in 
the Case that the net income of the trust fund actually received by the trustees 
never reached £6,500 and that they accordingly raised out of capital and paid to 
the settlor amounts in respect of that deficiency of net income. If any such 
payment in any one year had brought the sum up to £6,500 there could, I think, 
have been no question but that the trustees would have been liable for tax 
on the gross sum of £13,000 regardless of the amount of capital they had, in 
fact, realised or contemplated realising. The trustees did not, in fact, ever 
pay as much as £6,500, but such payments as they did make were, I think, 
rightly regarded by the Special Commissioners as net payments. They had no 
authority either under cl. 5 or by reason of r. 21 of the All Schedules Rules 
to make any payment other than a net payment, and neither the fact that they 
took a mistaken view of the law in regarding the payments made by them 
as being payments out of capital nor the fact that the settlor’s directions to 
them as to the realisation of capital might have been different, can, in my view, 
affect the quantum of tax payable in respect of these annual payments of income. 
In the result, I agree with the view taken by the Special Commissioners and, 
hard though the consequences may be for the taxpayer, I think these payments 
are liable to the tax payable on the gross equivalent of the sums paid to the 
settlor, and I would allow the cross-appeal. 


SOMERVELL, L.J.: On the cross-appeal as to the amount of the assess- 
ment, I agree with the conclusion of the learned judge. If the settlor had had 
no power under cl. 5 to direct the raising of a smaller sum, I should have accepted 
the Crown’s argument on this point. The commissioners have found that the 
sums raised, out of capital and paid were paid on the footing that they were 
payable as capital. Both trustees and settlor thought this was the position 
inlaw. Ifthe settlor had realised that the receipt by him of a sum of £a involved, 
a further raising out of capital of the appropriate sum for tax, it is, at any 
rate, possible that he would have given a direction limiting the sum to be raised, 
out of capital to the sum, in fact, raised and suffering deduction of tax from 
that sum. In these circumstances, it seems to me right that he should be 
entitled to have the sums actually raised out of capital treated as the gross 
sums. On the cross-appeal, therefore, I think the Crown fails. 


COHEN, L.J.: On the cross-appeal, like SommrvEtt, L.J., I agree with 
MacnaGuHTEn, J. The relevant facts are to be found in para. 4 of the Case 
which is as follows : ; 


In none of the years material to these appeals has the income of the trust fund actually 
received by the trustees amounted to the sum of £6,500 and the trustees have 
in each year raised money out of the capital of the trust fund and paid to the settlor 
for his benefit amounts in respect of the deficiency. 


The Case finds that in so doing the trustees purported to act under cl. 5 of the 
settlement. Nowhere is there any indication that the trustees ever intended 
to raise any other sums in exercise of their power under cl. 5 of the settlement. 
Under that clause Captain Morant could have forbidden wholly or in part the 
exercise of the power thereby conferred. The figures indicate that he must 
have expressly or tacitly done so as to part, and, in my view, the proper inference 
from the facts as found by the commissioners is that the power conferred by 
cl. 5 of the settlement was only exercised to the extent of the sums actually 
raised, that there was no intention to raise any further sums, and that those 
sums were paid and received as gross sums from which the deductions which 
ought to have been made pursuant to r. 21 of the All Schedules Rules were 
ngt made. Accordingly, I would dismiss the cross-appeal. 

Appeal and cross-appeal dismissed with costs, one set off against the other. 

Solicitors : Janson, Cobb, Pearson & Co. (for the trustees) ; Solicitor of Inland 
Revenue (for the Crown). 


[Reported by C. N. Brarrim, Esq., Barrister-at-Law.]} 
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BUTLINS, LTD. v. FYTCHE & ANOTHER. 


[Court or Apprat (Tucker and Somervell, L.JJ., and Roxburgh, J.), 
March 16, 17, 1948.] 


Landlord and Tenant—Goodwill—Compensation—Goodwill arising from activities 
of sub-lessees or licensees—Alternative claims for new lease or compensation— 
Landlord and Tenant Act, 1927 (c. 36), ss. 4 (1); 5 (3). 

The tenant of certain land constructed thereon an amusement park in 
which the sideshows were run by licensees or sub-lessees. On Oct. 3, 1946, 
a valid notice to quit on Apr. 6, 1947, was served by the landlord, and on 
Oct. 23, 1946, a notice under the Landlord and Tenant Act, 1927, was 
given on behalf of the tenant claiming compensation for goodwill or a new 
lease. The claim for a new lease was later withdrawn. The county court 
judge, having considered, the referee’s report, awarded, £1,050 to the tenant. 
On appeal : 

HELD : it being clear from the referee’s report that the tenant company 
was responsible for the whole lay-out of the premises and devised the 
scheme thereof, it was immaterial that as between landlord and tenant 
goodwill may have attached to the premises in part as a result of the 
activities on the premises of sub-lessees or licensees. 

Quaere: whether a tenant who claims under s. 5 of the Act of 1927 
for a new lease can claim at the appropriate time in the alternative for 
compensation under s. 4. 

Observations per SOMERVELL, L.J., and RoxBurGH, J., on the unsatis- 
factory relationship between procedure under s. 4 and that under s. 5. 


To COMPENSATION FOR GOODWILL AND GRANT OF NEW LEASE, see HALSBURY, 
Hailsham Edn., Vol. 20, pp. 294-301, paras. 333-345; and ror CasEs, see DIGEST 
Supp. ] 

Cases referred to: 

(1) Smith, Stone & Knight, Ltd. v. Birmingham Corpn., [1939] 4 All E.R. 116; 161 
L.T. 371; 104 J.P. 31; Digest Supp. 

(2) Simpson v. Charrington & Co., Ltd., [1934] 1 K.B. 64; 103 L.J.K.B. 49; 150 
L.T. 103; on appeal, sub nom., Charrington & Co., Ltd. v. Simpson, [1935] 
A.C. 325; 104 L.J.K.B. 226; 152 L.T. 469; Digest Supp. 

. (3) Smith v. Metropolitan Properties Co., Ltd., [1932] 1 K.B. 314; 101 L.J.K.B. 110 ; 
146 L.T. 133; Digest Supp. 


APPEAL by the landlord from an order made by His Honour JUDGE SHOVE, 
sitting at Louth County Court, on May 20, 1947, ordering the payment of com- 
pensation for goodwill to the tenant, Butlins, Ltd., under the Landlord and 
Tenant Act, 1927. The Court of Appeal dismissed the appeal. The facts 
appear in the judgment of TUCKER, L.J. 


Hanbury Aggs for the landlord. 
H. A. Hill and Kerrigan for the tenant. 


TUCKER, L.J.: In 1928 Mr. Butlin took a lease of a plot of land from a 
Miss Parrott, and that lease, which was for seven years, expired on Apr. 6, 1935. 
In 1935 a further lease for four years expiring on Apr. 6, 1939, was granted, 
and thereafter the lessee continued in possession and, held over as tenant from 
year to year on the terms of the lease of 1935. In 1937, Mr. Butlin assigned 
his interest in the lease to Butlins, leah In 1945, Miss Parrott contracted, to 
sell the property to Thomas Reynolds subject to the tenancy of the applicant. 
She died in July, 1945, and John Fytche was duly appointed her executor. 
In August, 1945, a conveyance was executed. On Oct. 3, 1946, notice to quit 
was given on behalf of Thomas Reynolds, to take effect on Apr. 6, 1947, and 
on Oct. 23, 1946, a notice was given on behalf of the tenant claiming compen- 
gation or a new lease. To dispose of one point, the judgment in the court 
below was made against both Mr. Reynolds and Mr. Fytche, the executor. 
Counsel for the tenant agrees that the order should not have been Sage ra 
Mr. Fytche and that the tenant’s remedy, if any, is against Mr. ae “ 
Having regard, to counsel’s admission and consent, Mr. Bytche te i ay 
of these proceedings, and, if the tenant 1s entitled to an order, that order wi 


be against Mr. Reynolds only. 


B* 
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is im was made in respect of a plot of land some 22,500 sq. ft. in area. 
Bag had, no buildings pa it. It ae situate at Mablethorpe, Lincolnshire, 
and on it the tenant erected buildings of a temporary nature and turned it into 
an amusement park. There was there a ‘‘ Dodgem” track and sideshows 
which were run by persons who obtained leases or licences from @ company 
called Sussex Amusements, Ltd. They had the advantage of electricity supplied 
by Butlins. The notice claiming a new lease or compensation, dated, Oct. 23, 
1946, is signed by solicitors on behalf of Butlins, Ltd., and it says: 


Ve . . . hereby give you notice that they allege that although Butlins, Ltd., would 
ayia fe to Pratt dbred his under s. 4 of the said Act [i.e., the Landlord and Tenant 
Act, 1927] yet the sum which would be awarded to them under that section for compensa- 
tion for loss of goodwill . . . would not compensate them for the loss of goodwill 
which they would suffer if they should have to remove to and carry on their said trade 
or business in other premises, and that in lieu of claiming such compensation the said 
Butlins, Ltd., require a new lease of the said premises to be granted to them. Provided 
always that if it shall be held that they are not entitled to such new lease we hereby 
give you notice that they claim the sum of £3,000 as compensation for the said goodwill. 


It is to be observed that, as I have mentioned, the notice to quit in 6 months 
was given on Oct. 3, 1946, and so would not terminate until April, 1947. The 
notice having been given, in due course county court proceedings were taken. 
The document of claim in the county court was dated Nov. 30, 1946, and it 
begins: ‘‘ Messrs. Butlins, Ltd., amusement caterers . .. apply to the court 
for the grant of a new lease, or, alternatively, for compensation for goodwill.” 
They give a number of particulars with regard to the property and the lease, 
and so forth. A defence or answer was put in by the respondents in those 
proceedings as follows : 


Take notice that the respondents’ answer to the application of the applicant for 
compensation for goodwill is as follows :—1. There is no goodwill within the meaning 
of the Landlord and Tenant Act, 1927, relating to these premises. 2. The application 
by the applicant has not been made within the time specified in the said Act. 3. 
The applicant is not a tenant, but is a trespasser. 4. The applicant has for many 
years sublet portions of the premises in contravention of the covenant in the lease 
referred to in its application. 5. The applicant is not entitled to any compensation 
for loss of goodwill. 


None of those points of defence would appear to have been relied on at the 
hearing, nor were they relied on at this appeal, except the first and fifth, which, 
I think, amount to the same thing, that there is no goodwill within the meaning 
of the Act relating to the premises and that the tenant is not entitled to com- 
pensation for loss of goodwill. 

The matter was referred to a referee for his report, and the referee’s inquiry 
took place on Feb. 19 and, on Mar. 19 and 20, 1947, still before the expiration 
of the notice to quit. His report is dated Apr. 5, 1947. Having set out a number 
of facts, in para. 14 he states the following conclusions : 


(a) In view of the fact that the proper basis for a claim for compensation is not the 
loss to the tenant but the gain to the landlord . . . and the fact that the second 
respondent (who is for all practical purposes the sole respondent) [7.e., Mr. Reynolds] 
does not intend to use the site for an amusement park but for development of quite a 
different character, I cannot see that any claim for compensation for goodwill can be 
substantiated. (b) If I am considered to be wrong in law upon this point, then it 
becomes necessary for me to advance a finding as to the amount of such compensation. 
In my view, the main cause of the attraction to the lower amusement park has been 
its situation, and this is not a factor to be taken into account in estimating the compen- 
sation payable: see s. 4 (1) (d) (ii) of the Act. Further, I am not satisfied that the 
advertising carried out by the applicant was so exclusively directed to boosting the 
lower amusement park as to be the proximate cause of the patronage there of the 
public. Further, the applicants did not start from absolute scratch so far as provision 
of amusements on the site was concerned since the site had been associated with amuse- 
ments and amusements with the site for many years before the applicant or its pre- 
decessor in leasehold title appeared on the scene... TI consider that the advance 
in the letting value of the site as an amusement park is mainly due to its favourable 
situation coupled with the development of the day visitor and other visitors to Mable- 
thorpe with which development it may be that the applicant’s provision of amusements 
and advertising had something to do. I consider that the applicant undoubtedly 
managed the lower amusement park well—it certainly appeared to be financially a 
success from the figures produced. If the court, therefore, considers a figure of com- 
pensation is required from me, I place this at £1,050, and I would add that I have 
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arrived at this figure by allowing for an enhanced rent attributable to goodwill created 
by the applicant which I consider to be £350 per annum at three years’ purchase. 


_ (Hts Lorpsurp considered the arguments advanced before the county court 
judge, who came to the conclusion that the referee’s decision in para. 14 (a) 
of his report was wrong in law, and he found for the tenant in accordance 
with para. 14 (6). His Lorpsurp referred to the notice of appeal, and observed 
that no reference appeared therein to the only two points argued before the 
county court judge, nor were any of those matters discussed before the Court 
of Appeal, except the question whether the judge had, misdirected himself in 
law. Counsel for the landlord had argued that a claim for compensation under 
s. 4 of the Act of 1927 would not lie, and that only under s. 5 (3) (b) could there 
be such a claim in the circumstances, but that there was no finding by the referee 
of any of the facts necessary to bring s. 5 (3) (6) into question. His LorpsHIp 
continued :] All those are difficult and interesting questions, but, in my view, 
none of them was taken before the county court judge and none of them is open 
to the landlord on this appeal. I will, however, say a word about the question 
whether or not, in my view, it is correct to say that, on the face of this report, 
no goodwill exists or attaches. It is possible that that point is open to the 
landlord, it having been covered by one of the submissions made to the county 
court judge. Counsel refers to paras. 11 and 14 (6) of the referee’s report to 
support his submission that no goodwill attached to these premises. In para. 
11 the referee says: 


It also transpired in the course of the hearing of the reference that the letting of 
the sideshows at the lower amusement park was carried through and the agreements 
with the tenants or licensees were all granted by Sussex Amusements, Ltd., and not by 
the applicants. It was explained to me that Sussex Amusements, Ltd., was a sub- 
sidiary company wholly owned (so far as any public company may be wholly owned) 
by the applicants. The respondents naturally contended that the applicants were 
claiming compensation for a goodwill which on their own evidence had been in part 
created by Sussex Amusements, Ltd., and not by the applicants at all. For the 
applicants it was contended that what had been done by a subsidiary company enured 
for the benefit of the parent company and the case of Smith, Stone & Knight, Ltd. v. 
Birmingham Corpn. (1) (see sched. II hereto) was quoted in support of this view. This 
may be an important factor, since clearly the rents paid by the licensees (which in the 
lower amusement park for 1946 amounted to £1,515) are clearly a part of the goodwill. 
It is said that that paragraph, coupled, with para. 14 (6) of the referee’s report, 
discloses no goodwill. I do not think that that is a sound contention. Looking 
at this report, it is clear that the whole lay-out and the scheme of these premises 
was devised by Butlins. They organised this place as an amusement park, and, 
I think it is clear from the referee’s report that goodwill did attach to these 
premises. It seems to me quite immaterial that the goodwill may have so 
attached, in part as a result of sub-leases granted to other persons. The report 
does not disclose precisely how Sussex Amusements, Ltd., obtained from Butlins 
the right to grant these licences or sub-leases to the persons who occupied the 
stalls and ran the sideshows, but it is clear that it was done in some way with the 
consent of Butlins, Ltd. As between Butlins and their landlords, it seems to me 
immaterial that goodwill may have been built up in part as the result of the 
operations conducted on the premises by sub-lessees or licensees. Looking 
at this report, it appears probable that the referee may have reduced the amount 
of compensation which he awarded, because he took the view that Butlins 
were not entitled to any part of the compensation which resulted from the 
operations of Sussex Amusements, Lid. I express no finai view about that, 
but I can see nothing in this report which justifies a view that there is no good- 
will attaching to these premises. For these reasons, I think this appeal fails. 


SOMERVELL, L.J.: I agree with the judgment which has been just 
i and that this appeal fails. 

sas erage want to add eerie on the first point, namely, whether there 
was any evidence in this report of goodwill attaching to these premises created 
by the tenant. My brother doubted whether that point was open, and I am 
bound to say that I share that doubt. On the second point, the argument 
that a claim under s. 4 would not lie, the matter, I think, can be stated in 
this way. When the tenant stated, before the county court judge that he was 
not asking for a new lease but also made it clear that he was asking for the 


740 [Apr. 24, 1948] ALL ENGLAND LAW REPORTS [Vol. 1 


compensation as awarded in para. 14 (6), it was open to the landlord to say : 
“You are not entitled to any compensation. You cannot claim it under s. 4 
because your claim was filed before the tenancy came to an end and you had 
quitted.”” That was a point which could have been taken, and, if it had been 
taken, there would have been a possible answer to it. The tenant could have 
said: ‘I am not claiming in the alternative under s. 4; I am claiming under 
the power under which the tribunal can award compensation under s.  Pigeed 14 
got compensation under s. 5, the tribunal have to be precluded from granting 
the new lease by reason of the provisions set out ins. 5 (3) (6). There was, 
undoubtedly, material in the referee’s report which might have supported, and 
I think probably would have supported, a claim for compensation put in that 
way, but, the point not having been taken, it seerns to me clear that it is not 
open to the landlord in this court. 

I only wish to say one or two words on those points which, although they 
do not really arise in this appeal, were argued before us and which would seem 
to me to reveal an obscure pogition with regard to the relationship of ss. 4 and 
5. It may be that those concerned with these matters might well consider 
the question whether, if opportunity offered, this legislation, which has wide 
scope and, is obviously of importance, might not be amended so as to clarify 
and simplify the position. I think I can state the matter, as it seems to me to 
arise, quite shortly. In Simpson v. Charrington & Co., Ltd. (2) it was laid down, 
among other things, that a notice stated in the alternative was not invalid, that 
is to say, a notice under which a tenant claimed, in the first instance, under 
s. 5 and then added an alternative claim under s. 4. In that case the court 
was dealing with a notice and not with the question whether before the county 
court a tenant can bring a claim under s. 5 and an alternative claim, if he fails 
to get a new lease, to compensation under s. 4. The question of the date at 
which as. 4 claim can properly be made was considered in Smith v. Metropolitan 
Properties Co., Lid. (3). That was a decision of TaLBort, J., in which he con- 
sidered carefully all the various aspects of the issue before him, and he came 
to the conclusion which is stated in the headnote ( [1932] 1 K.B. 314) : 


A tenant of a holding, to which the Landlord and Tenant Act, 1927, applies, cannot 
commence an action to recover compensation for goodwill under s. 4°of that Act 
in a case where the tenancy is terminated otherwise than by notice, until the tenancy 
has terminated and the tenant has quitted the holding. 


The form of application in the county court for a claim under s. 4 or for a claim 
under s. 5 is Form 330. The same Form is applicable for an applicant who is 
applying to the court for compensation for goodwill and for an applicant who 
is applying to the court for the grant of a new lease. According to TaBot, J.’s 
decision, if a tenant is applying for compensation under s. 4, for reasons which 
he gives and which, I am bound to say, seem to me convincing, he cannot start 
his claim until he has brought his tenancy to an end and quitted. On the other 
hand, it would seem obvious that if he is claiming under s. 5 for a new lease 
he is making—and, perhaps, must make—his claim, as. was done here well 
before the time when the lease will normally expire, because, although it ma 
not be necessary that the decision as to a new lease should be made finally 
before the old lease has expired, it is obviously desirable that it should, or at 
any rate, as soon as possible thereafter. Sarat 
The questions dealt with which would seem to me difficult are these. Can 
a tenant who puts in a claim under s. 5 for a new lease claim at the a ro- 
priate time in the alternative for compensation under s. 4? It ma be that 
under the Act he cannot. It does not seem to me plain and, as the matter 
was not before us, I say nothing about it except that it is a difficult oint 
and one which ought to be made plain. I can see no reason in logic ai 
if a tenant puts in an application under s. 5 for a new lease, he ENE male é 
able to get compensation if his application fails on the grounds raion 5 
8. 9 (3), para. (b), those being the only grounds a failure on which entitles him t 
compensation under s. 5 in accordance with the cases to which we hav bea 
referred and the words of the section. If he fails, for instance under s. 5 3 ) 
on grounds which I will indicate in a moment, he is precluded from sla 


compensation under s. 5. Is he also shut out fro imi 
: m c i 
under s. 4? Section 5 provides : wetming! compensa 


G 
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(3) Where the tenant is the applicant, the grant of a new lease under this section 
shall not be deemed to be reasonable—(a) unless the tenant proves that he is a suitable 
tenant and that he would be entitled to compensation under the last foregoing section 
but thatthe sum which could be awarded to him under that section would not com- 


pensate him for the loss he would suffer if he removed to and carried on his trade or 
business in other premises, . . . 


Let me assume that the applicant satisfies the court that he is a suitable tenant 
and that he is entitled to compensation, but the court comes to the conclusion 
that compensation would compensate, him for the loss he would suffer if he 
removed and, carried on elsewhere. On that view, the court would say he cannot 
have a new lease, but it would seem to me to be rather hard if he was precluded 
from getting the compensation to which he has proved he would have been 
entitled if he had claimed simply under s. 4. Assuming that he is entitled to 
claim in the alternative under s. 4, which would seem to be what the 
legislature may well have intended, how complicated and unsatisfactory is 
the procedure on the decisions to which I have referred. He wants a new 
lease and starts the proceedings reasonably as early as possible after giving 
the notice so that the matter can if possible be determined and both sides know 
where they are before the lease will terminate in the ordinary course. In those 
proceedings he has to call the evidence which would be relevant under a s. 4 
1 claim, namely, as to the goodwill which he has accumulated, but for reasons 
other than those in s. 5 (3) (b) he fails in that. If he is entitled to an alternative 
claim under s. 4, he is precluded from making that claim in the proceedings 
which he starts under s. 5 because those proceedings will ex hypothesi have been 
started before he has quitted his holding. He would, therefore, have to start 
a separate and later set of proceedings after he had left the holding in which, 
to a very large extent, evidence would have to be re-called unless, of course, 
the parties came to some agreement. I thought it was worth stating this, 
because it does seem to me to disclose a position which might well receive the 
attention of those concerned. I agree that this appeal fails. 


ROXBURGH, J.: I should prefer to express no opinion on the important 
question whether, as the Act now stands, the prosecution of a claim under s. 5 
precludes the prosecution of an alternative claim under s. 4, but I am in full 
agreement with my Lords that the learned county court judge reached a right 
conclusion on all the questions which were raised before him. I also agree with 
SoMERVELL, L.J., that matters have arisen during this hearing which, though 
not open to the landlord on this appeal, are difficult to resolve and, point to an 
unsatisfactory relationship between ss. 4 and, 5. 


Order of county court judge varied by deletion of name of John Fytche. Other- 
wise appeal dismissed with costs. 


Solicitors: Maude & Tunnicliffe, agents for James Young, Grimsby (for the 
applicants) ; Amphlett & Co., agents for R. V. Stokes & Metcalfe, Portsmouth 
(for the respondents). 


[Reported by C. N. Beattiz, Esq., Barrister-at-Law.] 
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Re PARANA PLANTATIONS, LTD. 


[CHANCERY Division (Vaisey, J.), February 9, 16, March 24, 1948. ] 
Company—Winding-up—Proof of debts—Money owed im reichsmarks under 
contracts made in Germany—FPerformance of contracts impossible and illegal 
owing to outbreak of war—Obligation to refund limited to refunding in Germany 
—Debtis payable at future date—Rate of exchange at which creditors’ claims 
to be allowed—Claims by Custodian of Enemy Property—Compames Act, 
1929 (c. 23), 8. 261—Trading with the Enemy (Custodian) Order, 1939 « 
(S.R. & O., 1939, No. 1198), art. 1 (i), (ii) (e), (iv) (2) (as amended by Trading 
with the Enemy (Custodian) (Amendment) Order, 1940 (S.R. & O., 1940, 
No. 94)). 
Under a barter scheme arranged in Germany before the war, an English 
company entered into a number of individual contracts in Germany for the 
purchase of land in Brazil by German nationals, the purchase price to be 
paid by the participants in the scheme into a blocked account of the com- B 
pany with a German bank and used for the purchase by the company 
of German railway material to be delivered to Brazil. On the outbreak 
of war further performance of these contracts became impossible because 
the railway stock could not be delivered, and, moreover, the contracts 
became illegal under Englishlaw. Under the terms of the contracts, the com- 
pany thereupon became liable to refund the money deposited with it by the re 
participants in the scheme, but it was illegal to refund the money in Germany. 
On Mar. 31, 1944, the company went into voluntary liquidation, and O., 
who had paid Rm.20,600 to the company in 1938 under one of these con- 
tracts and who had come to England before the outbreak of the war, put 
in a proof in the winding-up for the sterling equivalent at the rate of 
exchange on Sept. 2, 1939, of the amount owing to him by the company, 
on the ground that, since he was in England when the money became D 
repayable, the company was liable to refund, to him in England the sterling 
equivalent at that date (7.e., Sept. 2, 1939) of the amount paid by him. 
On May 31, 1946, the Court of Appeal held that the company’s obligation 
to refund was limited to a refunding in Germany and that the company 
was not liable to refund to O. in England the sterling equivalent on Sept. 2, 
1939, of the amount paid by him, but that the liquidator could properly 
admit a proof by O. ‘‘on the basis (a) of a claim that the company was E 
at the commencement of its winding-up indebted to him in the sum of 
Rm.20,600 payable in Germany, but not elsewhere, on such date, then 
future, as might come when it would be lawful for the company to make 
such payment, and (b) that a just estimate of the value of such claim at 
the said date would be made by treating the claim in respect of every 
Rm. 40 of such debt as of the value of £1.° On an application by the 
liquidator for the determination of further questions in regard to the E 
proof of debts, it was argued by the Custodian of Enemy Property that, 
under the Trading with the Enemy Act, 1939, and the Trading with the 
Enemy (Custodian) Order, 1939, art. 1 (as amended by the Trading with the 
Enemy (Custodian) (Amendment) Order, 1940), he was entitled to be paid 
the appropriate sums of money which, on the outbreak of war, became 
immediately payable in Germany to the creditors in whose shoes he stood, q 
and, that at the commencement of the winding-up he had a right already 
crystallised, ascertained and finally quantified in sterling at the rate of 
Rm.10.77 to the £. Article 1 of the Order of 1939 provides: “‘ (i) Any 
money which would, but for the existence of a state of war, be payable 
to or for the benefit of a person who is an enemy, and any money which 
is to be deemed for the purposes of the Act to be money which would, 
but for the existence of a state of war, be so payable, shall be paid to the H 
Custodian. (ii)... there shall be paid to the Custodian in particular 
any money which would, but for the existence of a state of war, be payable 
, to... a person who is an enemy, by way of... (e) debt...” By 
art. 1 (iv) (d) (added to the Order of 1939 by the Trading with the Enemy 
(Custodian) (Amendment) Order, 1940), any money required to be paid 
to the Custodian under the foregoing paragraphs of art 1, shall be paid : 
‘In cases in which money would, but for the existence of a state of war, 
be payable in a foreign currency to... a person who is an enemy... 
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in English currency;” at a rate fixed by the Treasury where there was no 
rate fixed by the Bank of England on the date on which the payment became 
due. The rate fixed by the Treasury, under the provisions of art 1 (iv) (d) 
was Rm.10.77 to the £ sterling. By the Trading with the Enemy (Insol- 
vency) Order, 1940, art. 1, on the winding-up of a company “ the benefit 
of all debts and of all claims which would but for the existence of a state 
of war be provable by an enemy in the winding-up . . . shall forthwith 
stand vested in the Custodian.” 

HELD: (i) for the purposes of proof in a winding-up, the estimation 
of the value of the claims at its commencement must be arrived at by a 
consideration of the position at that date, and, on a just estimate of claims 
made in respect of deposits under the barter scheme, an exchange rate 
of Rm.40 to the £ might properly be assurned by the liquidator, even in 
the case of claims made by the Custodian of Enemy Property, because 
every claimant’s right was in the nature of a chose in action, giving a right 
of proof in sterling, and the claims of the Custodian were not to be treated 
as liquidated amounts. 

(ii) the claims of such of the creditors who were or might have been 
German nationals on Sept. 3, 1939, but who were outside Germany on that 
date and had at no material time thereafter resided in enemy territory 
within the meaning of the Trading with the Enemy Act, 1939, could now 
be satisfied by the liquidator, notwithstanding that they were or might 
have been German nationals. 

(iii) the blocked reichsmarks should be used and applied as assets as and 
when they became available. 

(iv) the liquidator was not entitled to treat the claims of creditors which 
appeared, to have been satisfied in reichsmarks in Germany during the 
war as being discharged and not provable by the Custodian of Enemy 
Property, as only the Custodian could have given a receipt or a discharge 
for these moneys, even though the claims provable in liquidation did not 
crystallise until the beginning of the winding-up. 

[As To Proor or Dezrs, see HALSBURY, Hailsham Edn., Vol. 5, pp. 674-676, 
paras. 1118-1121.] 
Case referred to: 

(1) Re Parana Plantations, Ltd., [1946] 2 All E.R. 214; 2nd Digest Supp. 

ADJOURNED SumMMoNS by the liquidator to determine questions in regard to 
the proof of debts on the voluntary winding-up of a company. ' 

Parana Plantations, Ltd., an English company, had two subsidiary companies 
in Brazil, a railway company and a land company. The railway company was 
anxious to buy rolling stock in Germany, and, the land company wished to sell 
itsland. In 1938 a barter transaction was arranged in Germany, with the approval 
of the German government, whereby a German national anxious to emigrate 
might purchase a plot of land in Brazil by paying the relevant sum into a 
blocked, account of the English company with a German bank and authorising 
the company to use the sum so paid in payment for German railway material 
to be delivered to Brazil. A German national who was admitted, into the scheme 
became a “participant.” A clause in the contract between the participant 
and the company provided: ‘In the event of it being impossible, by reason 
of force majeure, for the railway material ordered to be delivered, the marks 
amount paid in is refunded.” Further clauses provided (a) that the participant 
might withdraw from the transaction in respect of any of his money which had 
not been used in paying for the rolling stock, and that any amounts regarding 
which notice of termination had been given would be repaid where they fell 
due ; (b) that acceptance of the amount and of the participation of the individual 
German in the transaction was subject to the provisions of the German Currency 
Control Office and, to the necessary permits, and, if it was not possible to obtain 
these, the amounts paid in would be refunded. The contract was in German. 
On the outbreak of war, further performance of the contract became impossible 
because the railway stock could not be delivered, and, moreover (the company 
being an English company) the contract became illegal under English law. 
As a result, since the railway material could not be delivered “‘ by reasons of 
force majeure,” the company was liable, under the terms of the contract, to 
refund “ the marks amount paid in.” It was, however, illegal for the company 
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fund the money in Germany. In July, 1938, O., a German national who 
key are living in Gesnate had become a participant in the scheme and. paid 
Rm.20,600. On Mar. 31, 1944, the company went into voluntary liquidation, 
and O., who had come to England before the outbreak of war and was eg 
in England, lodged a proof, as a creditor of the company, for the sum of £1, 
7s. 1ld., on the basis that, since he was in England when the amount became 
repayable, he was entitled to be repaid in England the sterling equivalent at 
the official rate of exchange on Sept. 2, 1939, of the amount paid by him. On 
May 31, 1946, the Court of Appeal held in Re Parana Plantations, Lid. ( [1946] 
2 All E.R. 214) that the obligation to refund was limited to a refunding in 
Germany and that the liquidator had rightly rejected the proof put in by O., 
but that the liquidator could properly admit a proof of debt by O. to rank for 
dividend on the winding-up on the basis (a) of a claim that the company was at 
the commencement of its winding-up indebted to him in the sum of Rm.20,600 
payable in Germany, but not elsewhere, on such date, then future, as might 
come when it would be lawful for the company to make such payment, and 
(b) that a just estimate of the value of such claim at the said date would be 
made by treating the claim in respect of every Rm.40 of such debt as of the 
value of £1. The liquidator now applied for further directions in regard to the 
proof of debts. The questions raised by this summons and the arguments 
appear in the judgment. 


C. W. Turner for the liquidator. 

Danckwerts for the Custodian of Enemy Property. 

Lindner for a non-enemy creditor. 

Charles Russell for a shareholder. 

Cur. adv. vult. 
Mar. 24. WVAISEY, J., read the following judgment. This is a summons 
dated Oct. 27, 1947, taken out by the liquidator of Parana Plantations, Ltd., 
which went into voluntary winding-up on Mar. 31, 1944. It propounds a number 
of questions to which the court is invited to supply the answers. A previous 
application on the part of the former liquidator came before me on Feb. 25, 1946, 
and before the Court of Appeal on May 30 and 31, 1946. The judgments of the 
Court of Appeal are reported: see Re Parana Plantations, Ltd. (1), where the 
statement of the facts by Lorp GREENE, M.R., makes it unnecessary for me to 
recapitulate them now. I ought, however, to explain that this previous applica- 
tion originated in the rejection by the then liquidator of a proof lodged by a 
Mr. Oppenheim, as a creditor of the company, for the sum of £1,943 7s. 11d. 
as the sterling equivalent of Rm.20,600 at the official rate of exchange ruling 
on Sept. 2, 1939, namely, Rm.10.60 to the £ sterling. By my order the rejection 
was reversed and the proof admitted at that sum. The Court of Appeal dis- 
charged my order, with the result that the rejection of the proof was confirmed, 
and the order of the Court of Appeal then proceeded as follows : 

And this court being of opinion (but without thinking fit to give any directions in 
that behalf) that the said liquidator can properly admit a proof of debt by the said 
Leopold (sometimes called Awigdor) Oppenheim to rank for dividend in the said 
winding-up on the basis (a) of a claim that the said company was at the commencement 
of its winding-up indebted to him in the sum of Rm.20,600 payable in Germany but 
not elsewhere on such date then future as might come when it would be lawful for 
the company to make such payment and (6) that a just estimate of the value of such 
claim at the said date would be made by treating the claim in respect of every Rm. 
40 of such debt as of the value of £1. This court doth order that the said Leopold 
(sometimes called Awigdor) Oppenheim be at liberty within 21 days of the date of 
this order (or within such extended time as the said liquidator may think fit to allow) 
to deliver to the said liquidator a fresh proof of debt and that the said liquidator do 
examine and admit or reject the same in accordance with the Companies (Winding-up) 
Rules, 1929. 

The rate of Rm.40 to the £, mentioned in the said order of the Court of Appeal, 
was described by counsel as in the nature of a “ judicial guess.”’ The descrip- 
tign seems to me to be not unfair. I understand that no further material is 
available on which I could properly be invited to propound a revised guess, 
and that no relevant change of circumstances since the date of the order has 
occurred. True it is that the expression of opinion in the passage which I 
have quoted from the order in terms relates only to the claim of Mr. Oppenheim, 
but the judgment of Lorp GrEEnz, M.R., appears to regard it as, probably at 
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least, of general application. > j , 

([1946) we E.R 219) : I quote a passage from the judgment as follows 
I must not be taken as laying down any sor inci i i i 
in what might appear to be enedeadas aan aie pian cern ararae 3 ia 
as In any way a direction in law as to what should be done. I am only dealing with 
the general facts of this particular case. We are told that there are many cases of the 
same character under this contract, and what I have said in regard to the right of 
the liquidator to treat the/matter on that basis would, unless there are special circum- 
stances differentiating thdse cases, apply equally to them. When I say that I am not 
suggesting any line of conduct which a liquidator in a different case should adopt, 
what I mean is that under some different contract, in some different circumstances, 
he might have to act on other lines. 

Strictly speaking, I am probably entitled to differ from the view that Rm.40 
to the £ was the nearest possible, or, at any rate, a proper, estimate of the value 
of the claims of creditors standing in the same, or a similar, position to that of 
Mr. Oppenheim, but I have not the slightest intention of doing so. Indeed, 
no reason for my doing so is suggested. 

The relevant section of the Companies Act, 1929, is s. 261, which reads as 

follows : 
_ In every winding-up (subject in the case of insolvent companies to the application 
in accordance with the provisions of this Act of the law of bankruptcy) ail debts 
payable on a contingency, and all claims against the company, present or future, 
certain or contingent, ascertained or sounding only in damages, shall be admissible 
to proof against the company, a just estimate being made, so far as possible, of the 
value of such debts or claims as may be subject to any contingency or sound only in 
damages, or for some other reasén do not bear a certain value. 

The first question raised by the present summons is as follows : 

Whether all persons entitled to rank as creditors of the company under its barter 

schemes who were outside Germany on Sept. 3, 1939, and who at no material time 
thereafter resided in enemy territory within the meaning of the Trading with the 
Enemy Act, 1939, ought to rank as creditors in the liquidation of the company on 
the basis of a rate of exchange of Rm.40 to the £ or any other and what rate. 
On the face of it, this would seem to be equivalent to asking me whether the 
liquidator could safely and properly follow the guidance already given to him 
by the said order of the Court of Appeal, to which an affirmative answer would 
seem to be inevitable and obvious, but the point of it really is whether it makes 
a difference if some other computation has to be made in respect of the debts 
vested in the Custodian of Enemy Property which might result in a striking and, 
it is said, impossible contrast in the treatment of the two classes of case. The 
second question raised is as follows : 

Whether the claims of such of the creditors aforesaid as were or may have been 
German nationals on the date aforesaid may now be satisfied by the liquidator 
notwithstanding that they were or may have been German nationals as aforesaid. 
In that question “ creditors aforesaid ’’ means the creditors referred to in the 
first question. I now come to the third question, which reads thus : 

Whether all persons entitled to rank as creditors of the company under its barter 

schemes who were in Germany on Sept. 3, 1939, or who thereafter became or at any 
time were enemies within the meaning of the Trading with the Enemy Act, 1939, 
are entitled to rank as creditors in the liquidation of the company on the basis of a 
rate of exchange of Rm.40 to the £ or any other and what rate. 
Such question, however, would, in my judgment, have been more accuratciy 
expressed in some such terms as: “‘ Whether the Custodian of Enemy Property 
in respect of the rights and claims of all persons,” and so forth, “‘ is entitled to 
rank as a creditor in the liquidation,” and so forth. 

On that question counsel for the Custodian of Enemy Property has submitted 
that the Custodian has the right to come in and prove at the rate of Rm.10.77 
to the £, and his argument may be thus summarised. After referring to the 
Trading with the Enemy Act, 1939, ss. 1, 2, 4, 7 and, 15, he drew attention to 
the Trading with the Enemy (Custodian) Order, 1939 (S.R. & O., 1939, No. 
1198), which, as amended by the Trading with the Enemy (Custodian) 
(Amendment) Order, 1940 (S.R. & O., 1940, No. 94), provides as follows. By 
art. 1: 

(i) Any money which would, ‘but for the existence of a state of war, be payable to 
or for the benefit of a person who is an enemy, and any money which is to be deemed 
for the purposes of the Act to be money which would, but for the existence of a state 


746 [Apr. 24, 1948] ALL ENGLAND LAW REPORTS [Vol. 1 


of war, be so-payable, shall be paid to the Custodian. (ii) Without prejudice to t 
generality of the Tore gli paragraph, there shall be paid to the Custodian © pogety 
any money which would, but for the existence of a state of war, be payable to or 
the benefit of a person who is an enemy, by way of .. « (e) debt, including meee 
in the possession of any hankers, whether on deposit or current account or whether 
held in trust or in custody for or for the benefit of an enemy. 

Then by art. 1 (iv) (d) [added by the Order of 1940] any money required to be 
paid under the foregoing paragraphs of art. 1 to the Custodian shall be paid : 

In cases in which money would, but for the existence of a state of war, be payable 
in a foreign currency to or for the benefit of a person who is an enemy (other than 
cases in which money is payable under a contract in which provision 1s made for a 
specified rate of exchange), in English currency at the middle official rate of exchange 
fixed by the Bank of England on the date on which the payment became due to that 
person, or the middle rate of exchange for telegraphic transfers in London on that 
date, or if there was no such rate on that date at such rate as the Treasury may 
determine as appropriate for ascertaining the value in English currency of the money 
payable on that date. - 
An affidavit has been sworn by an official of the Treasury to the following 
effect, namely, that : 

In accordance with the provisions of art. 1 (iv) (d) of the Trading with the Enemy 
(Custodian) Order, 1939, the Lords Commissioners of His Majesty’s Treasury deter- 
mined that the rate of exchange for reichmarks where there was no official rate of 
exchange fixed by the Bank of England and no rate of exchange for the telegraphic 
transfers in London should be Rm.10.77 to the £ sterling. 

The document further says: 

In respect of reichmarks there was no rate of exchange fixed by the Bank of England 

and no rate of exchange for telegraphic transfers in London on or after Sept. 4, 1939. 


It is said by counsel for the Custodian of Enemy Property that the combined 
effect of the said Act and Order and the outbreak of war was to entitle the 
Custodian to the payment of the appropriate sums of money which, on the 
outbreak of war, became immediately payable in Germany to the creditors 
in whose shoes he stands, and that at the commencement of the winding-up 
he had a right already crystallised, ascertained and finally quantified in sterling 
at the before-mentioned rate of Rm.10.77 to the £. Counsel for the non-enemy 
creditor supports that contention so far as it enables the latter to say that 
he ought, in principle, to be treated on the same footing. On the other 
hand, counsel for the shareholder urged that, for the purposes of proof in 
a winding-up, the estimation of the value of the claims at its commencement 
must be arrived at by a consideration of the position at that date, that the 
claims of the Custodian ought not to be treated as claims for liquidated amounts, 
and that the estimation must be on the same footing throughout. Every 
claimant’s right was in the nature of a chose in action, giving a right of proof 
in sterling. He submitted that art. 1 of the Trading with the Enemy (Insol- 
vency) Order, 1940 (S.R. & O., 1940, No. 1419), supported his view. That 
article reads : 

Where any company goes into winding-up . . . the benefit of all debts and of all 

claims which would but for the existence of a state of war be provable by an enemy 
in the winding-up . . . shall forthwith stand vested in the Custodian. 
Counsel for the shareholder submitted that the Court of Appeal had expressed 
a considered, opinion that Rm.40 to the £ was as sound a basis as could be found, 
and that, as there was no suggestion of any change of any material kind since 
that decision, the proper course was to follow it throughout. I was told that the 
existence of the prescribed rate of Rm.10.77 to the £ had been brought to the 
attention of the Court of Appeal on the hearing of the former summons, but I 
gather that no arguments on the lines of those which I heard from counsel for 
the Custodian of Enemy Property and counsel for the non-enemy creditor 
were addressed, to, or in any way suggested to, the Court of Appeal. 

I have, with a good deal of hesitation, come to the conclusion that the con- 
tentions of counsel for the shareholder must prevail and I propose to deal with 
questions | and 3 of the summons together by declaring that in a just estimate 
of claims made in respect of deposits under the barter scheme (including claims 
by the Custodian of Enemy Property) an exchange rate of Rm.40 to the £ 


may properly be assumed by the applicant liquidator. I will also make a declara- 
tion in the terms of para. 2 of the summons. 
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Question 4 of the summons is in these terms: 

Whether the blocked reichmarks now held to the credit of the company in the 

Commerz und Privat Bank and the Deutsche Sudamerikanische Bank in Germany 
may upon being unblocked be used by the liquidator in whole or in part for discharging 
in reichmarks the claims of the persons entitled to rank as creditors of the company 
under its barter schemes and particularly the claims of such of the said creditors as 
were in Germany on Sept. 3, 1939. 
I am not quite sure that I understand the difficulty which the liquidator feels 
about this, but I am prepared to declare that the blocked reichsmarks ought 
to be used and applied as assets of the company in the winding-up as and when 
bs ages available. I do not see what further guidance I can give on this ° 
point. 

By question 5 I am asked : 

Whether the liquidator is entitled to treat the claims of creditors which appear to 
have been satisfied in reichmarks in Germany during the war as having been discharged 
and not provable by the Custodian of Enemy Property. 

That I answer in the negative. So far as the law of this country is concerned, 
nobody, except the Custodian, could have given a receipt or a discharge for the 
moneys in question, and, this notwithstanding the fact that the claims provable 
in the liquidation did not crystallise until the beginning of the winding-up. 

Question 6 is of a two-fold character. First, it asks: 

Whether the liquidator may now, or at what (if any) future date, disregard any possible 
claims in respect of which no proofs have been submitted to him. 

On ra at the moment, I do not propose to give any direction at all, nor as 
regards question 8, which is: 
pee liquidator ought to deal with any deposits in respect of which no claim has 

n e. 

It seems to me that the Companies (Winding-up) Rules, 1929, r. 104 (1), enables 
the liquidator to deal with the situation at his own discretion, and I do not see 
what more he requires or can expect. Rule 104 (1) reads as follows : 

Subject to the provisions of the Act, and unless otherwise ordered by the court, 
the liquidator in any winding-up may from time to time fix a certain day, which shall 
be not less than 14 days from the date of the notice, on or before which the creditors 
of the company are to prove their debts or claims, and to establish any title they 
-may have to priority under s. 264 of the Act, or to be excluded from the benefit of any 
distribution made before such debts are proved, or as the case may be from objecting 
to such distribution. 

Then there are directions as to how the notice is to be given, and I do not think 
that the liquidator ought to find any difficulty in applying that rule at his dis- 
cretion. The second part of question 6 is: 

What (if any) further steps should be taken by him with a view to tracing depositors 
who have not put in any claims ? 

I cannot see that anything else can be done. 

As to question 7, that is to say : 

Upon what (if any) evidence the applicant is justified in admitting claims in respect 
of which complete evidence of the identity of the claimant cannot be supplied ? . 

It seems to me that, if the liquidator is prepared to continue to rely on the assist- 
ance of Dr. Schauff, mentioned in his affidavit, and to accept his statements 
as accurate, I think it is within his discretion to do so. Any particular case 
of doubt may have to be brought before the court to be specially dealt with. 

Nothing remains of the summons except to deal with the costs, as to which 
the order should, I think, follow the order of the Court of Appeal by directing 
that the costs of the respondents as between solicitor and client should be paid 
out of the assets, to which I assume that the liquidator raised no objection. 
His own costs should be retained out of the assets and they will include the cost 
of taking a shorthand note of this judgment and of a transcript of such note. 

Declaration accordingly. Costs of the respondents, as between solicitor and client 
to be paid out of the assets, and costs of the applicant to be retained out of the assets. 

Solicitors : Holmes, Son & Pott (for the hquidator) ; Solicitor, Board of Trade 
(for the Custodian of pepe ae oa Mi Rice et s May (for the non-enemy 

: MF aimes (for the share . 
creditor) ; + pete ies ; : fetes ree et itien. Barriser-al Law] 
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MORRIS & ANOTHER v. MINISTER OF PENSIONS. 
[Krxa’s Benou Division (Denning, J.), April 6, 1948.] 


Pensions—Appeal to High Court—Assessment of extent of disablement—Pensions 
Appeal Tribunals Act, 1943 (c. 39), 88. 5 (2), 6 (3). HD 
By the Pensions Appeal Tribunals Act, 1943, s. 6 (2), an appeal lies 7 
the High Court from the decision of @ pensions appeal tribunal on an appea 
by a claimant from a. decision of the Minister under ss. 1, 2, 3 or 4 of the 
Act. By s. 6 (3), subject to this provision, the decision of a tribunal is 
to be final and conclusive. Two claimants sought leave to appeal to the 
court from decisions of a tribunal assessing extent of disablement under 
s. 5 :— 
Hep : the court had no jurisdiction to hear the appeals. 
[For THE Pensions APPEAL TRIBUNALS ACT, 1943, ss. 5 and 6, se HALSBURY’S 
STATUTES, Vol. 36, pp. 486, 487.] 


Applications for leave to appeal from decisions of.a pensions appeal tribunal 
under the Pensions Appeal Tribunals Act, 1943, s. 5. DENNING, J - held that 
he had no jurisdiction to hear the appeals. The facts appear in the judgment. 


The applicant, Violet Morris, appeared in person. | om Sa 
The applicant, R. N. Baird, did not appear, but he made submissions in writing. 
H. L. Parker for the Minister of Pensions. 


DENNING, J.: Miss Morris and Mr. Baird, the applicants in these two 
cases, desire me to give them leave to appeal from assessments made by an 
assessment tribunal under the Pensions Appeal Tribunals Act, 1943, s. 5. Miss 
Morris was injured in an air raid in Bournemouth on May 23, 1943, and suffered 
severe injuries to her right forearm. She was treated in hospital and was awarded 
a pension which was assessed in the first place at 50 per cent., but was afterwards 
reduced. After recommendations had been made on her behalf, it was increased 
and it now stands at 40 per cent. She seeks leave to appeal to this court from 
the decision of the assessment tribunal fixing the pension at 40 per cent. Mr. 
Baird was an officer in the Navy from September, 1939, until September, 1943, 
when he retired. After an appeal to this court and a re-hearing by a tribunal, 
he was eventually found entitled to a pension on the ground of psycho-neurosis. 
It has been assessed by an assessment tribunal, and he seeks leave to appeal 
from that assessment. 

The question which arises in both cases is whether I have any jurisdiction 
to consider such an appeal. The jurisdiction which I exercise arises solely 
under s. 6 (2) of the Pensions Appeal Tribunals Act, 1943, and it is plain that 
the only appeals that I can deal with are those which arise as to entitlement 
under ss. 1, 2, 3 and 4 of the Act. I have no jurisdiction in respect of appeals 
as to assessment under s. 5 of the Act. Section 6 (3) expressly says that, subject 
to my jurisdiction under the first four sections, the decision of a pensions appeal 
tribunal shall be final and conclusive. 

The tribunals dealing with assessment of disablement are constituted differently 
from those dealing with entitlement: [see para. 3 of the schedule to the Act]. 
They are all pensions appeal tribunals, but an entitlement tribunal is constituted 
on the basis that there are legal questions arising, as, indeed, very often there are. 
The chairman is a lawyer of not less than seven years standing. He sits with 
a medical practitioner and an appropriate layman. In the case of an assessment 
tribunal, however, there is no lawyer and no layman. There are two duly 
qualified medical practitioners, and the chairman is one of those medical 
practitioners. The reason for the difference is that in assessment questions 
there are no questions of law arising. They are medical questions which are 
essentially matters for medical men. It seems to me, therefore, that in both 
of these cases I have no jurisdiction to deal with the matter. The decision 
of the assessment tribunals is final and conclusive, and these applications must 
be refused. 

ie Applications refused. 

Solicitor : Treasury Solicitor (for the Minister of Pensions). 

[Reported by W. J. AtpERMAN, Esq., Barrister-at-Law.] 
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SMART v. SPENCER. 


[Court or Apprat (Tucker, Somervell and Cohen, L.JJ.), March 10 
11, 23, 1948.] , 

Agriculture—Agricultural worker— Wages—Illness—Agreement that no wages be 
paid while worker away through -illness—Validity—Agricultural Wages 
(Regulation) Act, 1924 (c. 37), 8. 7 (1), (10); 8s. 8 (1) (a). 

The contract of service between an employer and an agricultural worker 
contained a term that no wages should be paid for a period when the work- 
man was away through illness. The worker was away through illness for 
8 months, but during that time he was allowed by the employer to continue 
to occupy a cottage rent free and his employment was not terminated. 
The worker claimed pay for the period that he was away ill and, contended 
that the term of the contract that no wages were payable during illness 
was void under the Agricultural Wages (Regulation) Act, 1924, s. 7 ( 10), 
which provides: ‘‘ Any agreement for the payment of wages in contra- 
vention of this Act, or for abstaining to exercise any right of enforcing 
the payment in accordance with this Act, shall be void.” 

HELD: (i) the object of the Act of 1924 was to fix a minimum wage 
to be paid for work done, and, where the worker was employed by the 
week, the machinery set up by the Act fixed the minimum wage he was 
to receive for a week in which he worked, but the Act did not deal with a 
period of a week or longer in which the worker did no work, and, therefore, 
s. 7 (10) did not render void an agreement whereby the worker was to 
receive no wages, or part only of his wages, for a period when he was away 
from work through illness. 

Seabrook & Sons, Ltd. v. Jones, ({1929] 1 K.B. 335), distinguished. 

(ii) the fact that under s. 8 (1) (a) of the Act and the Northamptonshire 
and Soke of Peterborough Agricultural Wages Order, dated Jan. 19, 1942, 
made thereunder, the benefit of occupying a cottage rent free “‘may be 
reckoned as payment of wages”’ for the purpose of the minimum wage 
would not necessarily make it wages in other contexts. 

[As to AGRICULTURAL WorKERS’ Wages, see HALSBURY, Hailsham Edn., 
Vol. 1, pp. 389-394, paras. 652-658; and ror CasxEs, see DIGEST, Vol. 44, pp. 1301, 
1302, Nos. 63-70, and Supplement.] 

Case referred to : 
(1) Seabrook & Sons, Ltd. v. Jones, [1929] 1 K.B. 335; 98 L.J.K.B. 169; 140 L.T. 
497; 93 J.P. 47; Digest Supp. 

APPEAL by the employer from an order of His Honour JupGrE Fie.xp, K.C., 
made at Kettering County Court, and dated Apr. 29, 1947, whereby he granted 
the worker’s claim for wages in respect of a period of 8 months during which 
the worker was away from work through illness. The judge held that a term 
in the contract of employment that the worker was to receive no wages when 
away from work through illness or of his own accord was void under the 
Agricultural Wages (Regulation) Act, 1924, s. 7 (10). The employer's appeal 
from this decision was now allowed by the Court of Appeal. Tho facts appear 
in the judgment of the court delivered by SomeRvELL, L.J. 


Garth Moore for the employer. 
Diplock for the worker. 

Cur. adv. vult. 
Mar. 23. SOMERVELL, L.J., read the following judgment of the court. 
This is a claim by an agricultural worker for £153 18s. 3d. as arrears of wages 
from Oct. 22, 1945, to June 20, 1946. The main defence was that during that 
period the worker was away sick, and that either by the contract or by custom 
he was not entitled to wages. At the conclusion of the evidence, what is, in 
effect, an alternative claim was put forward under the Agricultural Wages 
(Regulation) Act, 1924, on the basis, which we will examine in detail later, 
that a term of a contract that no wages are payable during sickness is void 
under that Act. The learned county court judge found as a fact that during 
the period in question the employer did not terminate the worker's employment. 
“Employment ’’ may be an ambiguous word, but this finding, which is one of 
fact, is that the contract between the parties subsisted, in accordance with 
its terms, apart from any effect of the Act on those terms. The judge then 
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found that it was a term of the contract that no wages should be paid, for a 
period when the worker was away from work whether from illness or through 
his own will. He then held as a matter of law that the worker was entitled to 
the wages claimed by reason of the provisions of the Act relied on. 

Although in our conclusion we are differing from the learned judge, we have 
been much assisted by his judgment on what is a difficult case. The judge 
based his decision mainly on Seabrook & Sons, Lid. v. Jones (1). Before 
examining that case, we will consider the terms of the Act relied on. The 
Agricultural Wages (Regulation) Act, 1924, provides for the setting up of a 
committee with statutory powers to fix minimum rates of wages for workers 
employed in agriculture. Section 2 (1) is as follows: 

Subject to the provisions of this Act, agricultural wages committees shall fix minimum 
rates of wages for workers employed in agriculture for time work, and may also, if 
and so far as they think it necessary or expedient, fix minimum rates of wages for 
workers employed in agriculture for piece work. 

Section 7 (1) is as follows : - 

Where any minimum rate of wages has been made effective by an order of the 
Agricultural Wages Board under this Act, any person who employs a worker in 
agriculture shall, in cases to which the minimum rate is applicable, pay wages to the 
worker at a rate not less than the minimum rate, and, if he fails to do so, shall be 
liable on summary conviction in respect of each offence to a fine not exceeding £20 
and to a fine not exceeding £1 for each day on which the offence is continued after 
conviction. 

Section 7 (10) is: 

Any agreement for the payment of wages in contravention of this Act, or for 
abstaining to exercise any right of enforcing the payment of wages in accordance with 
this Act, shall be void. 

A subsidiary point arises under the power conferred by s. 8 (1) (a), which gives 
power to make regulations requiring the committees to define and value benefits 
which may be reckoned as payment of wages. 

In approaching the problem of construction, it is, we think, important to bear 
in mind, the distinction between two quite different matters in which legislation 
might impose terms as between employer and employed. The first is the 
provision of a minimum wage for work done. There is more than one Act on 
the statute book which sets up machinery for fixing minimum rates of pay in 
certain industries. There is another and quite different issue, namely, whether 
a man should receive wages in respect of a period when he does no work and is 
not required by his employer to work. An example which led to legislation 
in 1938 is that of holidays. It is common knowledge (otherwise the Holidays ~ 
with Pay Act, 1938, would have been unnecessary) that a workman under the 
terms of his employment had one or more weeks’ holiday without pay, or, 
perhaps, in some cases with half or some other proportion of his pay. The 
contract was not terminated by notice before the holiday and the man re- 
engaged, afterwards. The contractual relationship subsisted, but according 
to its terms no work was required from the workman and no wages were due from 
the employer. Although the workman was in one sense not ‘‘ employed ” during 
that week, in the other sense he remained, in the employment of his employer. 
Another example is where the contract expressly provides that during a defined 
or indefinite period of inability to work through sickness the workman shall 
receive no pay, or again, possibly, a proportion of his pay. 

If the legislature was minded to interfere with this matter in a minimum 
wage Act, one would expect the language to make it perfectly clear that this 
Separate subject-matter was also being dealt with. Holidays with pay is the 
simplest example. The fact that the wages, or some of the wages, paid in a 
particular industry are thought to be too low would afford no logical basis for 
singling out that particular industry for imposing a minimum rate to be paid 
during holidays or sickness where the contract provides otherwise. The judge 
coustrued s. 7 (10) and s. 7 (1) of the Act of 1924 as producing this result, and he 
regarded the issue as covered by the case to which we have referred. It seems 
to us clear that the Act is dealing with what we have called the first matter 
namely, the fixing of a minimum wage to be paid for work done, and it would, 
in our view, need clear and express words if its scope was to be extended, to the 
second matter to which we have referred. The long title refers to “‘ the regula- 
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tion of wages of workers in agriculture.” The wording of s. 2 (1) supports 
this view. One curious result of the argument of counsel for the worker would 
be that it would, so far as we can see, be legal to provide for no pay during 
holidays or sickness for a “ piece worker,” but not for a man employed. for time 
work. The piece worker would have no claim during the periods in question. 
It would seem absurd to make (say) holidays with pay depend on the method 
of remuneration. The Act is, in other words, in our opinion, operating on the 
primary provision of any contract of service of the kind with which it is dealing, 
namely, what is to be paid for the work which the worker contracts to do during 
the period in question. We are concerned with a worker employed by the week, 
and we construe the Act as setting up machinery to lay down what is the least 
he is to be paid for a week in which he works. When, therefore, s. 7 (10) speaks 
of an “agreement for the payment of wages in contravention of this Act,” 
it is not dealing with weeks in which under his contract the worker is not required 
to do any work. ~— 

In Seabrook & Sons, Ltd. v. Jones ( 1) the court were dealing with an order 
of the Agricultural Wages Board, in the following terms : 

Where a whole-time male worker is employed by the week or any longer period, 
and the hours of work agreed between the worker and the employer in any week 
(excluding hours of overtime employment) are less than 50 in summer or 48 in winter, 
the rate of wages applicable to that worker shall be such as to secure to the worker the 
wages which would have been payable if the agreed hours had been 50 in summer 
and 48 in winter as the case may be. 


This order is, of course, plainly designed to deal with weeks in which a worker 
works. It speaks of the “ hours of work agreed between the worker and the 
employer.” The employers had placed up a notice : 

Good Friday, Apr. 6... Employees will not be required on this day and work 
cannot be found for them. Pay for half a day will be given. 
This was in accordance with custom. The man was paid the minimum less the 
sum calculated to represent his remuneration for half Friday. It was argued, 
that the provision of the order was ultra vires as compelling employers to pay 
for time which is not worked. The orders made under the Act have proceeded 
on the basis of providing a minimum wage for a week of so many hours. These 
are, of course, the hours during which the worker undertakes to work, and in 
itself seems to us to show the inapplicability of such orders to a week in which 
a worker does not have to work any hours. Seabrook & Sons, Ltd. v. Jones (1) 
was dealing with a week in which the worker was working. It seems to us 
clearly within the Act to lay down that where a worker is employed by the 
week—at that time 50 hours in summer and 48 in winter—if in any week the 
hours as agreed are less, the minimum shall still be paid. There was another 
clause referred to in argument which provided, possibly ex abundanti cautela, 
that the minimum should, not be reduced, because the weather conditions pre- 
vented the full hours being actually worked. The decision that the provision 
of the order was intra vires and applied to the facts of the case does not seem 
to us to affect in any way the conclusion to which we come in this appeal. Lorp 
Hewart, C.J., based his conclusion ( [1929] 1 K.B. 339) on the definition of 
employment in s. 16 (1) of the Act of 1924, which is : 

The expression “‘ employment ” means employment under @ contract of service or 
apprenticeship, and the expressions “‘employed”’ and “employer’’ shall be con- 
strued accordingly. 


He added (zbid.) : 
It does not mean actual working at the moment. . 

With respect, we doubt if the definition clause does more than inake it clear 
that apprenticeship is covered. We think, without any reliance on this defini- 
tion, that the words [in s. 2 (1) of the Act], “* fix minimum rates . . . for workers 
employed, in agriculture for time work,” cover a provision that a minimum 
for a 50 hours week shall be paid although “in any week ”’ because of a local 
holiday or other special circumstances the employer says to a worker : “I shall 
not require you this week for the full 50 hours.” Lorp Hewarr’s she iter 
must be read in its context, and, no doubt, it must have been argued, that, a 
though the worker was clearly employed during the week the weekly Whe oe 

which was in issue, the Friday must in some way be allowed to reduce the weekly 


ioe [Apr. 24, 1948] ALL ENGLAND LAW REPORTS (Vol. 1 


minimum because the worker was not actually at work “ at the moment.” 
If, which we do not think, Lorp HEewarrt, C.J., intended to lay down a general 
principle covering the issue in the present appeal, we respectfully disagree. 
It was not necessary to the decision. We would like to express our complete 
agreement with the actual decision come to and with the reasoning of Avory, J. 
ibid., 341). 

The learned judge in the present case found that the agreement for no pay 
applied if the worker was sick only for one day in a week in which he worked 
the remaining days, and, therefore, under the agreement, the minimum would 
fall to be pro tanto reduced. The actual claim here is for complete weeks in 
which the worker, being sick, could not and was not required to work. If an 
issue had, been raised as to odd days within a week, we think that, if the applica- 
tion of the contract reduced the amount below the minimum, it might have 
been void under s. 7 (10) or that a regulation so providing would have been 
intra vires. It might have been argued that sched. I, para. 2, to the Northamp- 
tonshire and Soke of Peterborough Agricultural Wages Order, dated Mar. 27, 
1946, [whereby a minimum wage was guaranteed to whole-time workers employed 
by the week or any longer period] covered the point. The judge regarded 
the whole weeks with which we are concerned as on the same basis as odd days 
in a week in which the worker works, and, therefore, regarded this case as 
covered by Seabrook d& Sons, Ltd. v. Jones (1). We have given our reasons 
for disagreeing with this view. 

The argument for the employer was at one time put on the basis that the 
Act did not apply during a week when no wages were due. An answer was 
made to this based on the fact that throughout this period the worker was allowed 
to occupy a cottage rent free, and that the benefit of this is, under the Act 
and the Wages Order of Jan. 19, 1942, to be treated as wages to the extent of 3s. 
a week. The fact that under s. 8 (1) (a) of the Act such a benefit “‘ may be 
reckoned as payment of wages’”’ for the purpose of the minimum would not 
necessarily make it wages in other contexts. This does not, in any event, 
effect our reasons for allowing the appeal. In our view, as we have said, a 
contract that during a limited or indefinite number of weeks of sickness a@ man 
should receive (say) half wages when wholly absent from work is not voided 
by s. 7 (10). Ifthere is doubt about the construction, it is relevant that s. 7. (1) 
makes it a criminal offence to pay wages at a rate less than the minimum rate 
when such rate is applicable. For these reasons we think the appeal should be 
allowed. 

fe Appeal allowed with costs. 

Solicitors: Taylor, Jelf & Co., agents for Josiah Hincks & Son, Leicester 
(for the employer); Borall & Boxall, agents for Wilson & Wilson, Kettering 
(for the worker). 

[Reported by C. N. Beatriz, Esq., Barrister-at-Law.] 


TITHE REDEMPTION COMMISSION v. BROWN. 

[Court or Apprat (Lord Greene, M.R., Somervell, L.J., and Roxburgh, J.) 
__ April 6, 7, 1948.] aoe 
Ei een Hels aati Ri bioais sa held by several owners—No apportionment of 
annuity—Lrability of owner of part of land for annuity in r — 

Tithe Act, 1936 (c. 43), ss. ee 16 ne 7 DD 
The defendant owned part of an area of land in respect of which a tithe 
redemption annuity was charged under the Tithe Act, 1936, s. 3 (1). No 
apportionment of the annuity had been made. The defendant was sued 

by the Tithe Redemption Commission for arrears of the whole annuity. 
HELD: the apportionment of the annuity between the several owners 
of the land was not a condition precedent to the liability of each such 
owner, and, as in the case of tithe rentcharge the whole and every part 
of the land to which it was originally ascribed was charged with the whole 
\ thereof, so the whole annuity under s. 3 was charged in respect of each 


and every part of the land to which it was refe > 
Se en i s referable, and the defendant 


[For THE Tr: ; IgG 
cg irHE Act, 1936 (c. 43), see HALSBURY’S STATUTES, Vol. 29, p. 923 
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APPEAL by the Tithe Redemption Commission against an order of His Honour 
JupGE ArRcHER, K.C., made at Chichester County Court on July 11, 1947, 
dismissing a claim for arrears of a tithe redemption annuity alleged to be charged 
on land of which the defendant owned part. The Court of Appeal now allowed 
the appeal. The facts appear in the judgment of Lorp GREENE, M.R. 


Diplock, K.C., and Quintin Hogg for the Tithe Redemption Commission. 
Jukes for the defendant. 


LORD GREENE, M.R.: This appeal has given rise to an interesting 
discussion as to the incidence of the liability for redemption annuities created 
by the Tithe Act, 1936. The action was brought in the Chichester County 
Court by the Tithe Redemption Commission against the defendant, who is the 
owner of some plots of land in the neighbourhood of Chichester. Two claims 
were made. The first claim was to the effect that the tithe redemption annuities, 
alleged to be charged in respect of those plots of land, were subject to compulsory 
redemption under the Act. The second branch of the claim was for certain 
arrears of annuity which had become payable, so it was alleged, in respect 
of those plots of land. The learned county court judge dismissed the action. 
By far the more important of the two claims, from the financial point of view, 
was the first claim, namely, in respect of compulsory redemption. It was to 
that claim that the argument was almost entirely directed, and it is with that 
claim alone that the learned judge expressly deals in his judgment. 

I can dispose of the first claim very shortly. The judge dismissed it on two 
grounds. The first ground was that, in any event, the right to compulsory 
redemption had not yet arisen because the parcels of land in respect of which 
the question arose originally formed parts of certain larger parcels in respect 
of which the old tithe rentcharge had been charged. The judge held that, on 
the true meaning of the Act, the right to compulsory redemption in such a case 
could not arise until the procedure of apportionment which the Act contemplates 
had, been gone through, with the result that the original amount chargeable in 
respect of the larger parcel as a whole must, first, be apportioned between the 
plots which are held by different owners. There is no appeal against that 
part of the judgment. It is admitted that the notice was irregular, and on that 
ground alone that part of the action had to be dismissed. The second reason, 
however, is more important because, if the judge was right in taking the view 
that apportionment was a condition precedent to the liability to compulsory 
redemption, it follows from the language of the Act that apportionment was 
also a condition precedent in the case of a claim for annuity. Therefore, the 
second reason for dismissing the first part of the claim was, in itself, a sufficient 
reason for dismissing the second part of the claim, provided it was right in law. 
The only matter appealed before us is the second part of the claim. We had 
some discussion whether the reason for dismissing that part of the claim could be 
definitely and surely ascertained from the judgment of the learned judge. In 
my opinion, it can, as the reason for dismissing it was that reason alone, namely, 
the fact that no apportionment had taken place. _ reed 

Counsel for the defendant complained of the action of the Commission in 
coming to this court. He pointed out that his clients, since the judgment, 
had made an offer to pay the amount of the arrears of the annuity, but they 
did so in terms which still asserted the correctness of the judgment in that 
respect. Quite obviously, it was impossible for the Commission to accept 
any such offer and they could not be reasonably expected to accept it unless 
it was in effect accompanied by an admission that the judgment was wrong 
in that respect, and a submission to have the judgment reversed by order of 
this court. Nothing of the kind was done. In my opinion, the Commission 
was perfectly entitled to come to this court to get rid, of a judgment against 
them which was based on a view of the law which they say, and which I agree, 

i ect view. 
er His: Donen’ referred to the fact that the point that there had been no 
“determination ” by the Commission of the amount of the ee aK 
taken before the county court judge, and could not now be sneer ‘ 
further submission, that unreasonable delay by the pose 7 ma shot 
apportionment precluded a aaeeriee 4 Seearanimatis hen : nee beta oo ‘ 

in fact a reasonable time . : : 
Baving got rid of these preliminary matters, I can deal with the substantial 
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point of the case, namely, whether apportionment is necessary before there 
can be any liability on the owner of a part of the land in question. The claim 
for arrears of annuity is in respect of three areas :—(i) a large area called 3674, 
(ii) certain small areas consisting of pieces 4, 6 and 8 of 418D etc., as it is called, 
and (iii) part of 419=. The areas 4, 6 and 8 of 418D ete., and part of 4198, 
are in the sole ownership of the defendant. The apportionment had been made 
of the annuity referable to the land, out of which these parts had been cut. The 
apportioned parts of the annuity had been ascertained, and as regards those 
parcels separately owned by the defendant there is no question before us *1t 
that the judgment was wrong in dismissing the claim with regard to those 
apportioned parts. a. 
The important point involved is in relation to the claim to the annuity in 
respect of the other area, 3674, of which the defendant owns part. No appor- 
tionment has taken place of the tithe redernption annuity referable to that 
area. He is being sued for arrears of the whole of that annuity, and not for an 
apportioned part, for the simple reason that no apportionment has taken place. 
He contends that he is not liable to be sued for the whole of the annuity, but 
that the Commission is only entitled to sue him for an apportioned part if, 
and when, an apportionment is made. The judge accepted that view of the 
Act. I need say no more on the redemption point, but, if that view of the Act 
is right, two consequences follow—one, there was no case for redemption, and, 
two, there is no right to sue the defendant for this unapportioned annuity. 
Precisely the same words give rise to these different consequences, and that is 
why the decision of the judge on the second of the two points on which he 
dismissed the claim for redemption necessarily involves dismissal of the claim 
for the annuity. Under the Act the old tithe rentcharge was to be apportioned 
and in place of it there were created redemption annuities. The annuities are 
terminable annuities. They last for sixty years, after which they disappear. 
Under the law as it existed before the Tithe Act, 1936, tithe rentcharge was a 
charge on the land itself, and it was charged on specific identifiable parcels of 
land pursuant to the original procedure under the old Acts. The law was 
that, apart from a legal apportionment, the tithe owner was always entitled 
to sue for the whole amount any person who had become the owner of a part 
of a plot of land which was subjected to a sum of tithe rentcharge. There were, 
of course, informal apportionments which landowners entered into on occasions 
when land got broken up, but those informal apportionments did not bind the 
tithe owner, although they would be binding as between the parties to them. 
By that means, a purchaser of a part of a piece of land could obtain redress 
if he was calied on by a tithe owner to pay the whole. That being the existing 
position when the provisions of the Act came into force, namely, on Oct. 2, 
1936, land in this country was divided up into a number of different plots, 
each subject to tithe rentcharge: The tithe rentcharge was charged on the 
original plot and not on the subsequent sub-divisions of it. By the Act tithe 
rentcharge is extinguished, and by s. 3 (1) the redemption annuities are brought 
into existence in place of the oid tithe rentcharge. They are to be annuities 
charged for the use of His Majesty, in other words, they are matters of charge 
as between the Crown and the subject. They no longer exist for the benefit 
of the tithe owner, the reason being that the compensatory provisions of the 
Act in favour of the old tithe owners are undertaken by the Revenue and this 
isa method, of recouping the Revenue for the compensation it provided. Section 
3 provides : 
_ (1) Subject to the provisions of this Act, an annuity (to be called a “‘ redemption annu- 
ity ’’) shall be charged in respect of the land out of which a tithe rentcharge extinguished 
by this Act issued immediately before the appointed day, for the use of His Majesty . . . 


Those words are important because when the Act came into operation White- 
acre (let me say) which since the charge of the original tithe rentcharge had 
become owned, by three persons, was “land out of which a tithe rentcharge 
extinguished by this Act issued...” The totality of the tithe rentcharge 
issued, out of the totality of the land and affected every one of the three several 
owners up to the total amount of the tithe rentcharge. That tithe rentcharge 
is to be extinguished, and in its place there is to be charged in respect of White- 
acre the new redemption annuity, and, by s. 3 (2), the amount of the redemption 
annuity is to be ascertained in accordance with a formula which produces a 


D 
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different result i : : 
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Those words are obviously wide enough to cover the charge which i 
s. 3. What is to be determined there is the land a eae te tid Saeae 
Ep oe the amount of the new charge. Section 10 provides : 
ubject to the provisions of this Act, the Commissi i i i 
they ascertain that an annuity is charged in respect aarees oe eke pee 
or more owners, apportion the annuity as between the several parts of the land that 
are in different ownership in such manner as appears to the Commission to be just 
and equitable . . . (2) When the Commission have apportioned an annuity the 
shall make an order specifying the amount apportioned to each part of the land mf 
subject to the provisions of this Act, where such an order is made, the existing annuity 
shall be deemed to have been extinguished as from the day following the feat are 
date before the date on which the order is made, and annuities (in this Act sa Hess. 
to as “ substituted annuities ”’) of the amounts apportioned to the several parts of the 
land shall be charged by virtue of this Act in respect of those parts respectively for the 
use of His Majesty for the period commencing on the day following that payment 
date and ending on the day preceding the sixtieth anniversary of the appointed day, 
The language of sub-s. (2) is very significant. Before I examine it a little more 
carefully 7 ought to mention that in the interpretation section, s. 47, the word 

annuity ”’ is defined as meaning ‘‘a redemption annuity charged by s. 3 
of this Act or a substituted annuity.” By s. 10 (2) a substituted annuity is 
substituted for the original annuity charged by s. 3 and the existing annuity is 
extinguished. It, therefore, is clearly contemplated that at the date of apportion- 
ment there is an existing annuity, and, in a case where an original apportionment 
is being dealt with, that existing annuity can only be the annuity charged under 
s. 3. That annuity, therefore, is contemplated as being in existence at the date 
when the apportionment takes place. It is said that that existing annuity, 
if it be a charge at all—and I cannot myself see how it is possible to put any 
meaning on s. 3 unless it is a charge—is, nevertheless, a charge which only 
comes in as a convenient piece of machinery, as a stage, so to speak, in ascer- 
taining the effective charge which is only the substituted annuity charged on 
the individual owners. Again, I cannot follow that. Section 3 states that there 
is to be a charge for the use of His Majesty, a charge the amount of which is 
what I may call the global amount ascertained, and only ascertainable, by 
reference to the global area in respect of which the old tithe rentcharge was 
charged. In my opinion, it is impossible to read s. 3 (1) as solemnly creating 
in favour of His Majesty in such a case a charge which is going to be mere 
machinery, not to secure some payment to His Majesty, but for the purpose 
of some subsequent operation which will result in an obligation to make payments 
to His Majesty. 

Section 13 provides : 

(7) Where an annuity is charged in respect of land in the ownership of two or more 
owners, any one of those owners who makes pursuant to this Act a payment in respect 
of an instalment of the annuity, or in respect of an amount payable in respect of the 
compulsory redemption of the annuity, shall be entitled to recover from the other, 
or from each of the others, of them as a simple contract debt such proportion of the 
payment as may be agreed between the owners or, in default of agreement, may be 
fixed by the appropriate authority. 

That language clearly contemplates the existence of a piece of land in the 
ownership of two or more persons, in other words, a piece of land in respect 
of which, under s. 10, the Commissioners are ordered to make an apportionment. 
It is contemplating a situation, existing before any such apportionment is 
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made, in which one of those owners will have made a payment in respect of an 
instalment of the annuity. That cannot mean in respect of an instalment 
of the substituted annuity, because ex hypothesi there has been no apportion- 
ment capable of bringing a substituted annuity into existence. It can only, 
therefore, contemplate a payment in respect of an instalment of the original 
annuity charged by s. 3. It also contemplates that the person who makes the 
payment will have made the payment “ pursuant to this Act,” and that can 
‘only mean pursuant to some obligation imposed, or some permission given 
by the Act. There is no permission given by the Act to do anything of the kind. 
The argument of the Tithe Commission is that there is an obligation imposed, 
on such a person pursuant to the Act, and if he discharges it he is entitled by 
this s. 13 (7) to claim part of his payment against the other owners. The 
amount to be paid will be ascertained by the Commission in the present state 
of affairs, they being the appropriate authority at the moment, and they will 
for that purpose have to make some sort of provisional ad hoc apportionment 
of the amount among the different owners so as to give effect to s. 13 (7). I 
cannot make the language of s. 13 (7) in any way square with the idea that no 
liability arises to make any payment until an apportionment has been made, 
or with the idea that the only liability created by the Act is a liability to pay an 
apportioned sum if and when an apportionment has been made. 

Down to.this point I have found, if I am right, language which clearly con- 
templates (i) the existence of a charge coming into operation at once, (ii) a 
liability in respect of that charge, and (iii) a method of extinguishing that charge 
and bringing into existence in its place a number of charges called substituted 
annuities. That brings me to s. 16, which appears to me to put the final brick 
on that structure. It provides: 

(1) An instalment of an annuity payable on any payment date shall be a debt due 
to His Majesty from the person who is on that date the owner of any land in respect 
of which the annuity is charged. 


That contemplates that an annuity, whether an original one which comes into 
existence under s. 3 or a substituted one which comes into existence on appor- 
tionment, shall be an effective charge in the sense that it is going to create a 
debt in favour of His Majesty. According to the argument, the original annuity 
in this case did not become a debt due to His Majesty in spite of the fact that by 
s. 3 it was brought into existence as a charge for the use of His Majesty, but the 
language, “‘ a debt due to His Majesty from the person who is on that date the 
owner of any land in respect of which the annuity is charged,” is most significant. 
That takes me back to s. 3. What happened under s. 3, as I have pointed out 
in the example that I took of Whiteacre, which is owned by three people at 
the date when the Act comes into operation, is that, it having been charged with 
rentcharge, there is brought into existence a charge in respect of Whiteacre 
exactly comparable with the old tithe rentcharge save on the question of amount. 
Just as the whole of the old tithe rentcharge was charged on the whole of the 
land to which it was originally ascribed and (in the absence of legal apportion- 
ment) on every part of it into whoever’s ownership the different parts might 
go, so the whole of the annuity under s. 3 is charged in respect of the totality 
of the land and, equally on every part of the land in the case of separate ownership. 
The only way of putting an end to that state of affairs is by an apportionment 
—in other words, each owner of a part is liable for the whole amount unless and 
until his liability is diminished and limited to a proportionate part of the whole 
by the creation of a substituted annuity. 

In my opinion, having regard to s. 3 and the references there to the old tithe 
rentcharge, in the case of an original annuity the phrase “the owner of 
any land in respect of which the annuity is charged’ in s. 16 (1) means the 
owner of any part of the land in respect of which a global annuity is charged 
for the simple reason that the global annuity charged by s. 3 is charged in respect 
of the whole of the land irrespective of the fact that until an apportionment 
is ae there are several owners who, in the meanwhile, will each be liable for 
th whole. The phrase ‘‘ any land’”’ appears to me to be exactly consistent 
with the language of s. 3 and with the other matters to which I have referred. 
Particularly, perhaps, I may join it up with the language which I have already 
considered of s. 13 (7). As I have said, the second reason given by the learned 
judge for rejecting the redemption claim was based on the view which I have 


C.A.] TITHE REDEMPTION COMMISSION v. BROWN (LoRD GREENE, M.R.) 757 


respectfully said was the wrong view, namely, that before anything can be 
done there must be an apportionment. The two consequences of that pro- 
position were that there could be here no compulsory redemption and no suit 
to recover arrears of the full amount of the original annuity. That is, in m 
opinion, miscontruing the Act. All that we aré concerned with is to deal with the 
facts in support of the particular matter which is appealed, namely, the annuity. 
In my opinion, the present claim in respect of the annuity should succeed. 
What the actual amount will be we have not had to consider, but that, no doubt, 
is known or will be agreed. In the result, therefore, the appeal must be allowed, 
and the appropriate order made. 


SOMERVELL, L.J.: I agree with what has been already said by the 
MASTER OF THE ROLLIs in his examination of the various sections of the Act. 
He referred to the position, and this was common ground in the argument, 
which existed before the Act when tithe rentcharge under the old Act was in 
operation. There is no dispute that at that time if an area on which tithe 
rentcharge was charged came into the hands of different owners and there 
was more than one owner of such an area each owner could be sued by the 
tithe owner for the full amount of the tithe rentcharge on the whole area. When 
Parliament came to legislate it might, of course, have done what counsel for the 
defendant submitted it has done. It might have said: ‘‘ These are things 
which it is desirable to abolish and in the future no owner of part shall be 
responsible for the whole. Where the new annuity ”’ (to be determined in the 
way which has been explained by the MAsTER oF THE ROLLS) ‘ covers an area 
in more than one hand, there shall be no liability until the machinery of appor- 
tionment has been applied and each person made responsible for his appropriate 
part of the whole annuity.” If Parliament had done that, I think the first 
thing that one would have expected to find would have been that the appor- 
tioned amount would be retrospective and would date back to the day from which 
the new annuity replaced the old tithe rentcharge. Unless this was done, in 
cases in which there was more than one owner there would have been a gap 
when those concerned would have been wholly free from any liability and the 
Crown in respect of that land would have collected nothing until there had 
been time for the apportionment to be completed. So far from that being the 
case, in the words which have been already read the apportionment is to take 
effect from the date of the apportionment, and what is called the existing annuity 
is deemed to be extinguished as from that date. 

The matter does not rest there, but I do not want to go into all the points 
referred, to by the MasTER OF THE Rotzs. I will mention shortly the points 
which seem to me to be conclusive upon this matter. First, I think that s. 16 (1) 
is framed so as expressly to preserve the liability of an owner of part for the 
whole in respect of annuities which was previously applicable in respect of 
tithe rentcharge. The other point is the existence of s. 13 (7). The learned 
judge based his whole conclusion on the word “shall”’ in s. 10 (1). Whether 
or not the existence of that word, in the form in which that sub-section is framed 
might in certain circumstances give someone in the position of the defendant here 
a right to mandamus the Commission is a matter which does not arise in this 
appeal and on it I express no opinion, but I am clear that one cannot from the 
form, referred to by the learned judge as the mandatory form, of that sub- 
section draw the inference, which seems to me to be contradicted by so many 
other provisions of the Act, that it is to be a condition precedent to any liability 
where there is more than one owner of a tithe area. 


ROXBURGH, J.: I agree. 
Appeal dismissed. The Commission did not press for costs, and no order was 


made with regard thereto. ns 
Solicitors Oficial Solicitors to the Tithe Redemption Commission ; Beaumont, 


d ; the defendant). ; 
pepe dade (fox. the Dee rreperiad by F. Gurrman, Esq., Barrisier-at-Law.] 
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BREAMS PROPERTY INVESTMENT CO., LTD. ». STROULGER. 

[Court OF APPEAL (Scott, Bucknill and Asquith, L.JJ.), March 1, 2, 3, 
24, 1948. } 

See ae sO running with land—Restriction on right to determine 
tenancy for three years—Repugnancy—Quarterly tenancy—Law of Property 
Act, 1925 (c. 20), s. 142 (1). 

S. and two companies controlled by him, P. and M., were quarterly 
tenants of separate parts of a building held on long lease by H., Ltd. 
To enable H., Ltd., to increase the rents, valid notices to quit were served 
on the tenants and negotiations were entered into with a view to granting 
new quarterly tenancies from Mar. 25, 1946. The negotiations were 
conducted on H., Ltd.’s, behalf by their estate managers and their solicitors. 
On Jan. 21, 1946, while S. was negotiating a new tenancy for P. the estate 
managers, 4s an inducement to P. to consent to an increased rent, informed 
P. by letter that H., Ltd., would not give a further notice to quit unless 
they required the premises for their own occupation, and a clause (cl. 5) 
giving effect to this proposal for three years from Mar. 25, 1946, was 
incorporated in P.’s tenancy agreement. In July, 1946, during the 
exchange between the solicitors of original and counterpart agreements, 
references were made in letters to the incorporation in the other tenancy 
agreements of a similar restriction on H.., Ltd.’s right to terminate the 
tenancies, but no such restriction was in fact incorporated in the other 
agreements. On Aug. 21, 1946, pursuant to an agreement dated June 
24, 1946, H., Ltd., through a separate firm of solicitors and without dis- 
closing the restriction on giving notices to quit, completed a sale of their 
whole interest in the building to the plaintiffs, and thereafter H., Ltd.’s 
estate managers acted for the plaintiffs. On Sept. 19, 1946, the plaintiffs, 
through the estate managers, gave the tenants notice to quit and, on their 
refusing to do so, brought actions for the recovery of the premises. 

Hetp: the correspondence in July, 1946, constituted an agreement 
between H., Ltd., and 8. and M., that H., Ltd., would not terminate their 
tenancy agreements for three years from the date of the agreement unless 
they required the premises for their own occupation; the term limiting 
H., Ltd.’s right to terminate the new tenancies was not repugnant to the 
quarterly tenancies, but was an added condition ; the burden of that term 
of the agreements ran with the land and devolved on the plaintiffs whether 
or not they had notice of it; and, therefore, the plaintiffs failed. 

[As ro CovENANTs RUNNING WITH THE LAND, see HALSBURY, Hailsham Edn., 
Vol. 20, pp. 356-359, paras. 431-433 ; and ror Casss, see DIGEST, Vol..31, pp. 141- 
146, Nos. 2769-2810.} 

APPEALS from an order of OLIVER, J., dated Jan. 13, 1948. 

In consolidated actions by the plaintiffs, as reversioners in title to Hulton 
Press, Ltd., for recovery of possession of premises held on quarterly tenancies 
by the defendants Stroulger, Microgage, Ltd., and the Squire Paper Co., Ltd., 
the learned judge granted possession of the premises held by Stroulger and 
Ee etoneee Ltd., but refused possession of the premises held by the Squire 

aper Co., Ltd. Stroulger and Microgage, Ltd., appealed and their appeals 
were allowed. The facts appear in the headnote. 

Holroyd Pearce, K.C., and F. D. L. McIntyre for the defendants. 

Beney, K.C., and S. Terrell for the plaintiffs. 

ur. : : 
Mar. 24. The following judgments were read. s adem 


f SCOTT, L.J. (whose judgment was read by Bucxnitt, L.J.) stated the 
acts and continued :—The question is whether or not the plaintiffs were bound 
by the bargain which Huiton Press, Ltd., had made with the tenants. Co j 
for the tenants submitted (i) that the burden of the limitation on the landlord’s 
freedom to give notice to quit restricted to the first three years was one which 
runs with the land, and is, therefore, binding on the plaintiffs without notice ; 
and (ii) if notice was legally necessary, that the knowledge of the estate managers 
was notice to the plaintiffs as their principals. _ In answer to the first of those 
contentions, counsel for the plaintiffs argued that the arrangements contained 
in the letters were ‘ personal” to Hulton Press, Ltd., and, therefore, did not 
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run with the land, and, in answer to the second, that knowledge of estate managers 
was not notice to their new principal. In regard to the Squire Paper Co.’s 
agreement, cl. 5 of which made it different from the others, he submitted that 
the clause was repugnant to the quarterly tenancy and should be treated by 
the court as deleted, and, consequently, that the learned judge was in error 
in not so holding. The argument of repugnancy he also used in regard to the 
other two tenants. 

I will consider the repugnancy point first. In the Squire Paper Co.’s agree- 
ment, cl. 5, in my view, attached a condition to the quarterly right to give 
notice by suspending it during the first three years, unless the landlord required 
possession for his own occupation. It is noticeable that it also expressly provides 
that the condition shall not have any operative effect “if the tenants shall 
commit any breach of the agreements on their part herein contained.”’ In 
my opinion, there is no repugnancy in that clause with the quarterly tenancy. 
It is only an added condition. I, therefore, think that the learned judge was 
right in his decision on the issue in the consolidated, action between the plaintiffs 
and Squire Paper Co., Ltd. 

Except that that term of the agreements common to all three tenancies 
was in the other two cases expressed, not in the formal agreement, but only 
in the correspondence, there is no difference between the Squire Paper Co.’s 
case and the other two. I will consider, first, the question whether the burden 
of that term of the agreement “‘ ran with the land” so as to bind the plaintiffs 
without notice. In my opinion, it did in equity and even at law. In each case 
the agreement was for a ‘“‘ term of years absolute” within s. 205 of the Law 
of Property Act, 1925, and also was a lease for a term not exceeding three years 
within the meaning of s. 54 (2) of that Act, with the result that s. 52 (2) (d) 
excepted it from the nullifying effect. of sub-s. (1) of that section which 
invalidates leases for more than three years unless made by deed. If the 
agreement contained in the correspondence can be regarded as a condition 
of the contract contained in each of the signed “‘ agreements,” the only question 
remaining for consideration is whether the obligation entered into by the lessor 
in that total bargain was “‘ with reference to the subject-matter of the lease ” 
within s. 142 of the Act. If it was, the burden passed by reason of that section 
to the plaintiffs. The phrase ‘‘ subject-matter of the lease’ was, as we know, 
substituted for the ancient expression ‘‘ touching and concerning the land.” 
The elucidation of its meaning in CHESHIRE’s MODERN Rat Property, 5th 
ed., pp. 214-5, in my respectful opinion, supplies the true test : 

If a simple test is desired for ascertaining into which category a covenant falls, it 
is suggested that the proper inquiry should be whether the covenant affects either the 
landiord qua landlord or the tenant qua tenant. A covenant may very well have 
reference to the land, but, unless it is reasonably incidental to the relation of landlord 
and tenant, it cannot be said to touch and concern the land so as to be capable of running 
therewith or with the reversion. Tested by this principle the following covenants 
have been held to touch and concern the land .. . 


Of the covenants by the tenant running with the reversion those “to pay 
rent or taxes’”’ and “not to assign or underlet,’’ and of those by the landlord 
running with the land that ‘‘ to renew the lease ”’ are the most apposite of the 
instances which he quotes from decided cases. Although the case of a limitation 
on or condition precedent to a right to serve a notice to quit does not appear 
to have been the subject of judicial decision, his principle that, if a covenant 
affects a landlord qua landlord, it must necessarily run with the land, appeals 
to me as a sound criterion. One object of that rule of law is just to prevent 
the sort of thing that was done in the present case. I see no difficulty in treating 
the composite written agreement, consisting, on the one hand, of the more formal 
“ original ’”’ and ‘‘ counterpart,’’ and, on the other, of the correspondence, as 
together constituting the “ instrument ”’ to which s. 6 (2) of the Act is directed. 
Had the whole agreement been by correspondence, that position would have 
been obvious. Even if at law there were doubt, equity supplies the necessary 
help. Specific performance would have been granted. If equity would have 
directed a single document to be drawn up to embody the conditional term 
in the case of the other two tenancies as was done by the parties in the Squire 
Paper Co.’s lease, the written instrument must now be treated as if that had 


been already done. 
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That conclusion renders the alternative argument of counsel for the tenants, 
based on imiplied notice, superfluous, but I doubt whether he could have estab- 
lished any such duty on the agents to inform their new principal of the additional 
term, if it was merely personal and did not run with the land, as would have 
been necessary to satisfy the doctrine of implied notice. The two appeals 
must be allowed with costs here and below. 

BUCKNILL, L.J., reviewed the correspondence and, continued: At the 
trial the plaintiffs raised, inter alia, the point that, as regards Microgage, Ltd., 
and Stroulger, the terms of the tenancy agreements did not contain a clause 
incorporating the letters written in July about security of tenure for three 
years. On this question OxiveR, J., decided that the letters written in July 
between the agents of Hulton Press, Ltd., and the tenants’ solicitors did not 
refer to the tenancy agreements made between Hulton Press, Ltd., and Stroulger 
or Microgage, Ltd. The learned judge took the view that the letters only referred 
to the Squire Paper Co., Ltd. With great respect to the learned judge, I am 
unable to accept this view. In my opinion, the letters constituted an agree- 
ment between Hulton Press, Ltd., on the one hand, and Stroulger and Microgage, 
Ltd., on the other hand, that Hulton Press, Ltd., would not terminate their 
tenancy agreements for three years from the date of the agreement unless 
they required the premises for their own occupation. OLIVER, J., decided, in 
favour of Squire Paper Co. on the plaintiffs’ contention that cl. 5 was personal 
and was also repugnant to a quarterly agreement. Although the plaintiffs 
do not appeal from this decision, counsel for the plaintiffs contended, and 
properly contended, that, if the letters of July formed a clause in the tenancy agree- 
ments with Strougler and Microgage, Ltd., such a clause was personal and collat- 
eral, and, therefore, not binding on the plaintiffs, and was also repugnant to a 
quarterly agreement. Op these points of law I agree with the judgmentof Scott, 
L.J., and have nothing to add. I agree that the two appeals should be allowed. 

ASQUITH, L.J.: I agree. It seems to me quite impossible to maintain 
that the correspondence from July, 1946, did not cover the agreements with 
Stroulger and Microgage, Ltd., but related only to that with the Squire Co., 
or that the intention and effect of that correspondence is anything else but to 
incorporate in the first two agreements the equivalent of cl. 5 in the third. 
It seems to me also clear that the terms so incorporated touched or concerned 
with the things demised, or, to use the modern statutory expression, referred 
to the subject-matter of the lease. If so, its burden devolved on the plaintiffs 
as assignees of the reversion, whether they had notice of it or not. On the 
question of repugnancy and the other questions, I have nothing to add. IL 
agree the appeals should be allowed.’ 

. Appeals allowed with costs in both courts. 

Solicitors : Kenneth Brown, Baker, Baker (for the plaintiffs); Griffinhoofe & 
Brewster (for the defendants). 

[Reported by C. St.J. NicHotson, Esq., Barrister-at-Law.] 


HALDANE v. ECKFORD. ECKFORD v. SIMPSON. 
HACKET v. SIMPSON. HACKET v. HALSEY. 
[CHanogRy Division (Romer, J.), March 11, 12, 24, 1948.] 


Estate Duty—Property ‘ passing ’—Accumulations—Direction by testator to 
accumulate wp to £8,000 and then invest in land—Land to be entailed on fixed 
date—Periodical distributions under Scottish law of entail—Change in bene- 
ficial interest or possession of property on death of person contingently entitled 
to distributions—Finance Act, 1894 (c. 30), s. 1. 

By his will, dated Mar. 28, 1862, a testator, who died on Feb. 27, 1865, 
domiciled in Jersey, directed the conversion of his estate and instructed 
his trustees to invest the proceeds of such conversion in the purchase of a 
landed estate in Scotland, which they were to settle under a strict entail 

, in conformity with Scottish law. By a first codicil dated Feb. 15, 1865, 
: the testator directed that the trusts of his will for the sale and conversion 
of his estate and the investment of the proceeds in land should not be 
carried out until a certain period (certified by a certificate in the suit made 
by the Chief Clerk to end in 1956) had elapsed, but that the income 
from certain parts of his estate should be accumulated and invested in 
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certain securities. The codicil continued: ‘I direct that such investments 
and accumulations . . . shall continue and be made until such investments 
and accumulations amount in value to .. . £8,000 sterling or upwards 
and when ... the same shall amount in value to the last mentioned 
sum I direct ... that my trustees ... shall . . . convert the same 
into money and invest the proceeds thereof in the purchase of real estate 
in the parish of Eckford . . . and in like manner thereafter whenever 
the investments of the . . . rents dividends interest and annual produce 
of my estate and the accumulations shall amount in value to the sum of 
£8,000 or upwards I direct that my trustees ... shall... convert 
into money and .-. . invest the same in the purchase of real estate in . . . 
Eckford . . . these successive purchases of real estate to continue .. . 
until [1956] . . . when . . . I will and direct that the trusts for the sale 
and conversion ... and the investments of the trust moneys... in 
my said will contained, shall be carried into effect . . .”’. Under an admin- 
istration order of the Court of Chancery in England made in 1865, the 
trust funds were paid into court, and an inquiry was answered by that 
court to the effect that, according to the law of Jersey, the bequests and 
directions contained in the will and codicils were valid. Under the Scottish 
Entail Acts, where property is held in trust to purchase land to be entailed, 
it is competent for the person who, if the land had been entailed in terms 
of the trust, would be the heir in possession of the entailed land, to make 
summary application to the court for the payment to him of such property, 
and the court will order such payment without the consent of any person. 
Such an order was made by the Court of Session in favour of D.E., who 
received certain sums of money thereunder from time to time. In 1912, 
D.E. died, and his daughter H.E. became tenant in tail in possession. In 
1926, 1927 and 1932, by orders of the court, three amounts of £8,000 were 
disentailed and paid to H.E. for her own use. On Dec. 31, 1935, H.E. 
died, and this petition was presented by the Crown to obtain payment 
out of the funds in court on her death of estate duty alleged to become 
payable under the Finance Act, 1894, s. I, in respect of the corpus of the 
funds. No claim was made under s. 2. 

HELD: even assuming the irrelevance of the fact that the enlargement 
of her interest was procurable only by an application to the Court of Session, 
H.E. had no right whatever at or prior to her death to any current income, 
but only the right to compel the performance by the trustees of their trust 
obligations (which right, at all material times, her successor also had), 
and the expectation of receiving, if she lived for some uncertain time, 
one or more sums of £8,000; all that happened on H.E.’s death was 
that her expectation ceased, and one of the contingencies on which her 
successor’s expectation depended, was removed ; and there was, therefore, 
no change in the beneficial title or possession of the property as a whole 
so as to amount to a “ passing’ within s. 1. 

Dictum of Lorp PARKER in A.-G. v. Milne ( [1914] A.C. 765, Lip sevAl 
L.T. 343, 347), applied. 

[As TO PROPERTY WHICH PASSES, see HALSBURY, Hailsham Edn., Vol. 13, pp. 
232-234, paras. 222, 223; and For CASES, see DIGEST, Vol. 21, pp. 7, 8, Nos. 21-27.] 
Cases referred to: 

(1) A.-G. v. Milne, [1914] A.C. 765 ; 83 L.J.K.B. 1083; 111 L.T. 343; 21 Digest 

46, 296. 
(2) Scott & Coutts & Co. v. Inland Revenue Comrs., [1936] 3 All E.R. 752; [1937] 
A.C. 174; 106 L.J.Ch. 36; 156 L.T. 33; Digest Supp. 
(3) Burrell & Kinnaird vo AG» (1986) 3 a E.R. 758; [1937] A.C. 286; 106 
Wik lots i. ; Digest supp. 
(4) Re Hoden’s ric itl ratio v, AG ee 1 All E.R. 196; [1939] Ch. 343 ; 
.J «Ch. ; 16 ies ; Digest Supp. ‘3 
(5) a vt Ztoyd Bank Ltd, [1935] A.C. 382 ; 104 L.J.K.B. 623; 152 L.T. 577; 
., 151 L.T. 268; Digest Supp. 
(6) ont Adebiale v. Muir’s Trustees, (1942), 21 Annotated Tax Cas. 204. See 
(7) A.-G. v. Beech, [1899] A.C. 53; 68 L.J.Q.B. 130; 79 L.T. 565; 63 J.P. ; 
affg-, [1898] 2.Q.B. 147; 21 Digest 7, 26. 

Perrrion for the payment out of money from a fund, in court to the Inland 

Revenue Commissioners in respect of estate duty alleged to be payable under 
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the Finance Act, 1894, s. 1, on the death of Helen Eckford, who, under the 
Scottish law of entail, was entitled to have paid to her from time to time under 
court order accumulations arising from a fund directed by the testator’s will to 
be invested in real property and, at a fixed future date, entailed. Romer, J., 
dismissed the petition. The facts appear in the judgment. 


J. H. Stamp for the Attorney-General. 
Salt, K.C., and F. H. Talbot for the trustees of the will. 
Cur. adv. vult. 
Mar. 24. ROMER, J., read the following judgment. This petition has 
been presented by the Attorney-General on behalf of His Majesty with the. 
object of obtaining payment to the Commissioners of Inland Revenue of estate 
duty which, as they contend, became payable under the Finance Act, (1894, as 
in respect of the fund standing to the credit of this action on its passing (as the 
commissioners allege) on the death, on Dec. 31, 1935, of Helen Lois Vivienn> 
Eckford. No claim is founded on s. 2 of the Act. 

The relevant facts are not in dispute. The fund in court is subject to the 
trusts declared concerning it by the will dated, Mar; 28, 1862, and two codicils, 
dated respectively Feb. 15 and 21, 1865, of one Robert Eckford (hereinafter 
called “‘ the testator ’’) who died on Feb. 27, 1865, which will and codicils were 
proved in the Principal Probate Registry on Apr. 27, 1865. By his said will, 
after a specific bequest and certain pecuniary bequests, the testator directed the 
conversion of his estate, and, subject to certain directions which were revoked 
by the said first codicil, directed his trustees to stand possessed of his ready 
money and the net proceeds of such conversion on trust after payment of 
debts and legacies to invest the residue of the trust moneys in the purchase 
of a landed estate in the parish of Eckford, Roxburgshire, North Britain, or 
near to that parish if a suitable estate could not be found in the parish itself 
(with a power which came to an end on the death of the original defendant, 
William, James Eckford, to purchase the estate if he wished in some other 
country or locality), and the testator directed that the estate so to be purchased 
should, if the same should be situate in Scotland, be settled under the fetters 
of a strict entail in terms of and in conformity with the Scottish law of entail 
and by a deed or deeds containing the necessary prohibiting irritant and resolu- 
tive clauses in favour of the said William James Eckford and the heirs male 
of his body, whom failing the heirs female of his body, the eldest heir female 
throughout the whole order of succession excluding the other sisters and heirs 
portioners, whom failing the testator’s grandson, Robert Eckford, and the heirs 
male of his body, whom failing his heirs female in the order and manner above 
specified, whom failing the testator’s nephew, Edward James Simpson (referred 
to in the said will as Edward Simpson), and the heirs male of his body, whom 
failing his heirs female in the order and manner above specified, with an ultimate 
limitation (which was revoked by the first codicil) to the nearest heir of the said 
Edward James Simpson, and the said will contained provisions which were 
superseded by the said codicils for the application of the interim income of 
the said residuary premises. By the said first codicil (so far as it is now relevant), 
after a recital that part of his property was invested in the Paris and Orleans 
Railway Co., the testator directed that the trusts in his said will contained for 
sale and conversion of his real and, personal estate and the investment of the 
said trust moneys in the purchase of a landed estate in the parish of Eckford, 
or near to that parish or other locality, should not be carried out until the time 
fixed by the agreement entered into by the said railway company and the 
French government, and then in force, for giving up the railway.to the French 
government, and the testator directed that (subject to a trust for payment of an 
annuity during the life of the said William James Eckford which has long since 
determined) the rents and profits, dividends, interest and annual produce to 
arise from such parts of his estate as should at the time of his decease be situate 
in Great Britain, or should be invested in government or other securities in 
Great Britain, should from time to time be invested in the purchase of £3 per 
cent. consolidated bank annuities, and that the dividends therefrom should 
be saccumulated by like investments, and that the surplus income from his 
mvestments in continental Europe should be similarly invested and accumulated 
in French £3 per cent. rentes in Paris, and the surplus income from his Indian 
sccurities should be similarly invested and accumulated in the Government 
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Bank of Bengal, with power for the trustees or trustee for the time being of 
the said will at their discretion to vary the securities, whether British, continental 
or Indian, for others of a similar nature. The said codicil then proceeded : 


I direct that such investments and accumulations of the surplus rents dividends 
and annual produce of my estate shall continue and be made until such investments 
and accumulations amount in value to the sum of £8,000 sterling or upwards and when 
and so soon as the same shall amount in value to the last mentioned sum I direct and 
declare that my trustees or trustee for the time being shall stand possessed thereof 
upon trust to make sale or convert the same into money and invest the proceeds thereof 
in the purchase of real estate in the parish of Eckford Roxburgshire North Britain 
or near to that parish if a suitable estate cannot be found in the parish itself unless the 
said William James Eckford if then living shall prefer some other country or locality 
in Scotland in lieu of Eckford and then in purchase of a landed estate in the country or 
locality in Scotland that he shall so prefer and in like manner thereafter whenever 
the investments of the surplus rents dividends interest and annual produce of my estate 
and the accumulations thereof shall amount in value to the sum of £8,000 or upwards I 
direct that my said trustees or trustee for the time being shall stand possessed thereof 
upon trust to sel] and convert into money and lay out and invest the same in the pur- 
chase of real estate in or near the parish of Eckford or such other country or locality 
in Scotland as hereinbefore mentioned these successive purchases of real estate to 
continue and be made until the time fixed as hereinbefore mentioned for giving up the 
Paris and Orleans Railway to the French government by the said agreement of the 
present Paris and Orleans Railway Company and when and so soon as the last men- 
tioned time shall arrive I will and direct that the trusts for the sale and conversion of 
my real and personal estate and effects and the investments of the trust moneys in the 
purchase of a landed estate in or near the said parish of Eckford or other locality in 
my said will contained shall be carried into effect and I direct that the estates so to 
be purchased from time to time shall be settled under the fetters of a strict entail 
with such limitations in such manner and subject to such provisions and declarations 
as in and by my said will directed and contained concerning the landed estate thereby 
directed to be purchased. 


After a declaration that the ultimate limitation of the landed estates to be 
purchased as aforesaid should be to the testator’s own right heir instead of the 
nearest heir of the said Edward James Simpson, the codicil conferred powers 
for the interim investment of any moneys liable to be laid out in the purchase 
of landed property if and when no suitable property could be immediately 
found. By the said second codicil (which is written at the foot of the said first 
codicil), the testator provided : 

To prevent any doubt I direct and declare that the rents of the estates to be from 

time to time purchased as directed in the above written codicil shall from the times 
of.such purchases respectively go and belong to the person or persons for the time 
being entitled under the entail in the said codicil mentioned. 
The testator left no real estate, but he left personal estate in England, on the 
continent of Europe and in India. All the debts and funeral and testamentary 
expenses of the testator, and the legacies payable under his will and codicils, 
have been paid, and the annuities thereby bequeathed have terminated and 
have been fully paid. ; 

These proceedings were instituted in the High Court of Chancery in England - 
for the purpose of ascertaining the domicil of the testator and (if necessary and 
proper) of administering his estate and carrying the trusts of his will into execu- 
tion under the order and direction of the said, court, and, by the decree made 
therein and dated July 8, 1865, accounts and -inquiries were directed as usual 
in administration suits, together with the following particular inquiries, namely, 
(i) an inquiry as to the testator’s domicil ; (ii) an inquiry whether, according 
to the law of the country of the testator at the time of his death, the bequests 
and directions containcd in his will and codicils were wholly, or to any and, what 
extent, valid and what was the legal effect thereof ; and (iii) an inquiry 
what period the testator meant by the description * the time fixed by the agree- 
ment entered, into by the Paris and Orleans Railway and the French government. 
The said special inquiries have been answered as follows : | (i) by an order ee 
July 20, 1869, it was declared, that the d»ceased, was domiciled in Jersey at the 
date of his death; (ii) by an order dated June 29, 1871, it was declared ee 
according to the law of Jersey, the bequests and, directions contained in the 
testator’s will and codicils were wholly valid, and that the executors and trustees 
therein named were bound to execute and perform the trusts thereof according 
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to their tenor; and, (iii), by a certificate of the chief clerk made in the suit 
and dated Nov. 8, 1872, it was certified that Dec. 31, 1956, was the period 
meant in the said codicil by “the time fixed by the agreement entered into 
by the Paris and Orleans Railway and the French government and now in 
force for giving up the Paris and Orleans Railway to the French government. 
By an order dated, Mar. 23, 1868, a receiver was appointed to collect and, get 
in the outstanding personal estate of the testator. On Mar. 22, 1873, an order 
was made for distinguishing between the corpus and income of the trust and 
for payment of moneys representing corpus to the credit of Haldane v. Eckford 
(1865 H. 174), and for the payment of moneys representing income to the 
credit of the same cause—‘‘ income and accumulations of income ’’—and (if 
the amount of income and, accumulations should be certified to exceed £8,000) for 
carrying Over an amount equal to £8,000 to an account to be entitled : Moneys 
subject to be invested in land,” and for payment of the income to arise from 
the last-mentioned moneys to the said William James Eckford during his life. 

The said William James Eckford died a bachelor on Aug. 10, 1874, and the 
said Robert Eckford was the tenant in tail next in succession under the said 
will. The said Robert Eckford died on Mar. 8, 1887, survived by daughters 
and one son only, Douglas Eckford, then an infant, who became thereupon heir 
male, of entail in possession of the estates to be purchased under the said will. 
The said Douglas Eckford reached his age of twenty-one years on June 10, 1899. 
Pursuant to the said order of Mar. 22, 1873, and subsequent orders dated 
respectively Mar. 30, 1874, July 29, 1876, June 28, 1879, May 21, 1885, Mar. 
14, 1891, June 23, 1894, and Nov. 19, 1898, divers sums of stock or cash, 
representing on each occasion the value of £8,000 and derived partly from the 
funds in court and partly from the testator’s assets outside Great Britain, 
were carried over or paid into court to the credit of the account entitled : 
““Moneys subject to be invested in land,” and pursuant to the three last 
mentioned orders the dividends on stocks to the credit of the last mentioned 
account were carried, over to the credit of ‘‘ the account of income of infant 
tenant in tail in possession Douglas Eckford,”’ and paid out to the said Douglas 
Eckford under an order dated July 27, 1899, on his attaining the age of 21 
years. Pursuant to a petition presented by the said Douglas Eckford to the 
Lords of Council and Session in Scotland, in accordance with the Scottish 
Entail Acts, an order was made on Dec. 7, 1899, by the Court of Session declaring 
the petitioner to be entitled to acquire for his own use and behoof the whole 
of the funds, estate and effects standing at the credit of the said account : 
“‘ Moneys subject to be invested in land,” and the court thereby granted warrant 
to and authorised the Paymaster-General for the time being, on behalf of the 
Supreme Court of Judicature, to pay, convey, or transfer the said funds to 
the said Douglas Eckford for his own use and behoof, and the said funds were 
so paid or transferred under an order made in this action on Feb. 20, 1900. 
Pursuant to orders in this action dated Nov. 24, 1903, and Dee. 1, 1908, and 
orders of the Court of Session in Scotland dated Feb. 6, 1904 and Feb. 26, 1909, 
two further amounts of £8,000 respectively were carried over from the account : 
“Income and accumulations of income” to the account: “ Moneys subject 
to be invested in land” and from that account paid or transferred to the said 
Douglas Eckford. 

The said Douglas Eckford died on Sept. 30, 1912, and his only child, Helen 
Lois Vivienne Eckford, who was born on Feb. 4, 1905, thereupon became the 
heir female in possession of the estates directed to be purchased in Scotland 
and, settled by the testator’s will and codicils. During the minority of the said 
Helen Lois Vivienne Eckford, pursuant to two orders dated respectively June 
24, 1914, and Dec. 12, 1922, two amounts, each of £8,000, were carried over 
to the account: ‘‘ Moneys subject to be invested in land,” and the interest 
arising therefrom was carried over to a separate account: ‘‘ The account of 
income of Helen Lois Vivienne Eckford, born Feb. 4, 1905, infant tenant in 
tail in possession.’”? Pursuant to an order of the Court of Session in Scotland 
dated Sept. 16, 1926, and an order in this action dated Jan. 14, 1927, the funds 
carried over pursuant to the said orders of June 24, 1914, and Dec. 12, 1922, 
respectively were disentailed and paid or transferred to the said Helen Lois 
Ma econ for her own use and benefit. Pursuant to an order in this 

ate ct. 13, 1931, a further amount of £8,000 was carried over to the 


Ch.D.] HALDANE v. ECKFORD (Romer, J.) 765 


account: ** Moneys subject to be invested in land,” and, pursuant to an order 
of the Court of Session in Scotland dated Jan. 5, 1932, and an order in this 
action dated Feb. 25, 1932, the funds so carried over were disentailed and paid 
or transferred to the said Helen Lois Vivienne Eckford. 

This lady (to whom I will hereafter refer as ‘‘ Helen ’’) died on Dec. 31, 1935, 
without having been married. On her death the heirs in tail under the testatcr’s 
will claiming through the said Douglas Eckford became extinct and John 
Eckford Hacket, the present plaintiff, a grandson of the said Robert Eckford 
through his eldest daughter, Henrietta Maria, became tenant in tail in possession. 
Since Helen’s death the accumulation of a further income fund, amounting in 
value to £8,000, has been completed, and, pursuant to certain orders made in 
this action and to an order of the Court of Session, the said income fund was 
carried over to the account: ‘‘ Moneys subject to be invested in land,” and 
thence paid or transferred to the trustees of a settlement which had been 
executed by the said John Eckford Hacket. 

The relevant provisions of the law of Scotland have been proved, by an affidavit 
of Mr. Henry Alexander Shewan, who is a member of the Faculty of Advocates 
in Edinburgh and who is, and has been for some years past, in practice as an 
advocate before the Court of Session. His evidence is : 

I am well acquainted with the law of Scotland regarding the disentailing of entailed 
lands in Scotland and the freeing from entail provisions of moneys directed to be laid 
out in the purchase of lands in Scotland for the purpose of being entailed. By Scots 
law particularly under the stat. 11 and 12 Vict. c. 36, ss. 1, 27 and 28, where any money 
or other property has been invested in trust for the purpose of purchasing land to be 
entailed, or where any land has been directed to be entailed, but the direction has not 
been carried into effect, it is competent for the person who, if the land had been entailed 
in terms of the trust, would be the heir in possession of the entailed land, to make, 
provided he is capaz and of full age, summary application to the Court of Session for 
warrant and authority for the payment to him of such money, or for the conveyance 
to him of such land in fee simple, and the Court of Session will grant such warrant and 
authority without the consent of any person if the direction to entail was contained 
in the will of a testator who died subsequent to Aug. 1, 1848, and the applicant was 
born subsequent to the death of the testator. When summary application is made 
in the circumstances aforesaid, it is in the discretion of the court to order such service 
as the court may think proper. It is the practice of the court in such circumstances 
to order service on the next three heirs of entail (if there be so many), notwithstanding 
that their consent is not necessary to the application. It is accepted that the purpose 
of such service is to allow such heirs, if so advised, to appear and contradict by evidence 
the averments of fact on which the application is based. 

The funds in court standing to the general credit of this action at Helen’s death 
were of a total value of about £20,813. The petition is opposed by the present 
trustee of the testator’s will and codicils. ; 

The facts of this case are somewhat unusual and the only guidance that I 
can obtain from the authorities is afforded by such statements of principle 
as appear in reported judgments and as scem relevant to the particular problem 
that I have to solve. In Attorney-General v. Milne (1) Lonp PARKER expressed, 
himself as follows ( [1914] A.C. 779) : . 

The first section of the Finance Act, 1894, imposes in the case of every person dying 
after Aug. 1, 1894, a duty, called “ estate duty ’’, leviable on the capital value of all 
property which passes on the death of such person. The expression property passing 
on the death ” includes, according to the definition contained in s, 22 of the Act, property 
passing either immediately on the death or after any interval either contingently or cer- 
tainly, and either originally or by way of substitutive limitation, and the expression * on 
the death ” includes “ at a period ascertainable only by reference to death.’’ The expres- 
sion “‘ passing on the death ” is not further defined, but is evidently used to oe 
some actual change in the title or possession of the property as a whole which . es 
place at the death. For the purpose of this section it is absolutely immaterial to whom 
or by virtue of what disposition the property passes. 

In Scott v. Inland Revenue Comrs. (2) LoRpD RUSSELL OF KILLOWEN used language 
which shows, I think, that he had Lorp ParKer’s observations in mind. He 
sai 1936] 3 All E.R. 756) : ‘ 
ee lt of the sixth earl the seventh earl’s estate in tail male became, EA 
of an estate in remainder, an estate in tail male in possession. He ae his oa 
to receive the whole income of the estate, which immediately eee aie ignne 
sixth earl was primarily applicable for the benefit of the ‘else t i er ipegceee 
trust. That, in my opinion, was a change of hands in the beneficial title or possess 
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j : ; , d 
of the property as a whole, occurring on the death of the sixth earl, which constitute 
a atin Bf the property on that death within the meaning of s. 1 of the Finance 
Act, 1894. 

In Burrell v. Attorney-General (3) the same learned, Lord pointed out ( [1936] 
3 All E.R. 764) that, in order to test whether it could be said that property 
passed, on a particular death, one must compare the position as regards the 
persons beneficially interested in the property immediately before the death 
with the position immediately afterwards. He then gave the following illustra- 
tion (tbid., 765) : 

If there is a trust during A’s life of the income of a property for a group of persons 
fulfilling certain qualifications, the persons who are to share from time to time and the 
amounts which they respectively take being in the discretion of the trustees, followed 
on A’s death by a similar discretionary trust during B’s life of the income of the property 
for a group of persons fulfilling different qualifications, I would say that the title to 
the beneficial interest in the property as a whole changed hands on the death of A and 
passed on his death under s. 1; and that notwithstanding that one or more persons 
fulfilled both sets of qualifications. = 
In ke Hodson’s Settlement (4) Ciauson, L.J., after reviewing a number of 
authorities, said ( [1939] 1 All E.R. 208) : 

This lengthy survey of the authorities leads us to the conclusion that, omitting for 
the moment the judgments of this court in A.-G. v. Lloyds Bank, Lid. (5), the decided 
cases not only contain nothing inconsistent with the view which we have expressed 
above—namely, that in the present case the accumulations fund “ passed,” within 
the meaning of the Finance Act, 1894, s. 1, on Mr. Hodson’s death—but also make it 
necessary for this court so to decide. In our judgment, this court is bound, in view of 
the later authorities, to hold that the view taken by this court in A.-G. v. Lloyds Bank, 
Lid. (5), of the principles to be applied in such cases as the present must be now recog- 
nised to have been deficient, in that it failed to bring out the crucial point that, in order 
to arrive at a correct decision, attention must be focussed upon a comparison between 
the persons beneficially interested in the fund the moment before the relevant death 
and the persons so interested the moment after the death, and upon the question 
whether the death effected an alteration in rights, as distinguished from merely removing . 
the possibility of an alteration. 


In Lord Advocate v. Muir (6) a son of the testator was entitled at his decease 
to a share of the residue of his father’s testamentary trust fund on his attaining 
the age of twenty-five. If he died before attaining that age, his share was 
to go to his children, and, if ke died before attaining twenty-five without issue, 
his share was to go to his sister. The trustees had power to pay to the deceased, 
or to apply for his benefit, as much of the income of his presumptive share as 
they thought necessary until he attained the age of twenty-five, and the balance 
of the income was to be accumulated and added to the capital of his share. The 
deceased was killed in action, aged twenty-three, and died without issue, and, 
accordingly, his share had to be held by the trustees for the benefit of his sister 
and her issue. Under the trustees’ discretionary power to make advances 
the deceased received about £39,000 from income during his life. The Crown 
claimed estate duty under the Finance Act, 1894, s. 1, on the footing that the 
property passed on the son’s death. This claim was rejected by the Court 
of Session. In his judgment, Lorp Kerra, after referring to Re Hodson’s Settle- 
ment (4) and Scott v. Inland Revenue Comrs. (2) said : 


In my opinion these cases fall to be distinguished from the present case. In these 
cases the whole income passed on the death from a certain set of beneficiaries, for whose 
benefit the income was being applied or accumulated under certain trusts, to an indi- 
vidual who took the whole income, in the one case under the deed of trust, and in the 
other by succession as heir in tail. There was thus a change of hands in the beneficial 
title or possession of the property as a whole. In the present case the estate in question 
was destined in certain events to the deceased or his issue, whom failing to the daughter 
and her issue, whom failing to brothers and sisters of the truster or their issue. The 
deceased failed to survive the contingency on which alone he could take, and the estate 
vested on his death in the daughter in liferent. In my opinion the estate did not 
pass on the death from one beneficiary or one set of beneficiaries to another beneficiary. 
Before the death of the deceased it was held primarily no doubt for him, but his right 
was & mere expectancy. Only the passage of time could show for whom the property 
was really held. As events have transpired it is now seen to have been held in reality 
for the daughter and her issue. For a passing of property under s. 1 there must be, 
in my opinion, a real beneficial right, as distinguished from a mere spes successions 
1 someone at the time of the death, which undergoes a change in title or possession 
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as a result of the death. Here at the time of the death there was no real beneficial 
right in anyone. There was merely a prospective beneficial right in some one of a 
series of persons. The daughter no doubt succeeded to something of value on the death 
of the deceased. But that is not the test. The question is whether that something 
enjoyed by the deceased passed from him on his death within the meaning of s. 1. 
I think that it did not, and if it did not the claim of the Revenue, in my opinion, fails. 
The position is not, I think, altered by the fact that there was an express power given 
to the trustees to make advances of income or capital to the son, and that in fact 
£39,000 was advanced to him out of income. The trustees were not bound to exercise 
the power. It was a power ancillary to the main purpose of the trust, and when not 
exercised there did not result an accumulation for any ascertained beneficiary or class 
of beneficiaries. The termination of this power on the death is not, I think, sufficient 
S caer a change of hands in the beneficial title or possession of the property 
a whole. 


A feature of importance and novelty in the present case is that on the death 
of Helen no change whatever occurred in the manner of application of the 
income of the trust fund frem the manner in which it had been applied previously, 
whereas in each of the cases which were brought to my attention during the 
argument there was an undoubted change in the application of income arising 
by reason of the decease of the person on whose death a claim for estate duty 
was advanced by the Crown. Counsel for the Attorney-General argued before 
me that during the life of Helen she had the exclusive interest in the income 
of the trust fund, and no one else had, any interest in it at all. Even if she had 
died before receiving any of the accumulated sums of £8,000 she would still 
have been entitled to this interest or title, but no duty would have been exigible 
having regard to the provisions of the Finance Act, 1894, s. 5 (3). As she did 
receive one or more of these sums, the exempting provisions do not apply, 
and duty became payable on the passing to her successor of her title to the 
property. Counsel defined the interest which was vested in Helen during her 
lifetime, and which he said passed to her successor on her death, as being the 
right as the primary beneficiary to insist on the income being accumulated 
by the trustees for her benefit, subject to her surviving the point of time when the 
accumulations should amount to £8,000. He conceded that, even if Helen 
did survive this point of time, she would become entitled only to the income 
of the accumulated £8,000, if one looked to the provisions of the will alone, 
but he said that the result of Scots law operating on the will would be to entitle 
her to payment of the £8,000 itself if she took the appropriate steps before the 
Court of Session to obtain the necessary decree, and that such operation must, 
for relevant purposes, be regarded as so tied to thé gift itself as to form an 
incident of it. Counsel further contended that the trust property has clearly 
“passed” for the purposes of s. 1 of the Act repeatedly since the testator’s 
death, and that it can only have so passed either on the formation of each 
accumulated sum of £8,000 or on the death of each of the persons who occupied, 
the position which Helen held at her death. His contention is that the latter 
of these two views is the correct one. The argument to the contrary by counsel 
for the trustees may be summarised, as follows. Helen was not at her death 
entitled, to any income then accruing, nor did her successor become so entitled 
after her death. It is, accordingly, impossible to say that there was a change 
in or passing of the title or possession of the trust fund on Helen’s death. The 
current income was in suspense both before and after Helen’s death, and in 
these circumstances it cannot be said that the property, on Helen’s death, 
“‘ changed hands.”’ In this connection counsel relied particularly on the obser- 
vations of CLAUSON, L.J., already cited, in Re Hodson’s Settlement (4). Counsel 
further relied on the fact that Helen was not expectantly entitled even to the 
sums of accumulated income under the terms of the trust instrument, for that 
instrument gave her only the income arising from those sums, and he argued 
that, as the enlargement of that interest, which forms an essential ingredient 
of the Crown’s present claim, could be obtained only by her taking the appro- 
priate action before the Court of Session, that potential right of enlargement 
should be disregarded for the purpose of inquiring whether the Crown’s claim 
to duty on Helen’s death is well-founded. 

Had Helen, at her death, been, and been reasonably certain to remain, wanting 
in personal capacity, and, therefore, disqualified from making to the Court 
of Session applications of the requisite nature, 1t 18 difficult to see how it could 
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be said of her that she died possessed of wider rights than those expressly con- 
ferred on her by the language of the trust instrument itself. However, there 
is no evidence or reason to believe that this was the case, and I am prepared to 
assume (without deciding) the irrelevance of the fact that the enlargement 
of her interest was procurable only by an application, as and when required, 
to the Court of Session. Even so, I am of opinion that the claim of the Crown 
to estate duty on the trust fund at her death is not well founded. In my judg- 
ment, there was no change of hands in the beneficial title or possession of the 
property as a whole on Helen’s death. There was clearly no change in the 
beneficial possession. That was not in Helen prior to her death, nor in her 
successor afterwards. Was there a change in the beneficial title ? I cannot 
think that there was. The right that Helen had in relation to the trust property 
was to compel, by resort to the courts if necessary, the performance by the 
trustees of their duty to accumulate the income. That right certainly did not 
pass cn Helen’s death to her successor, if only for the reason that he, as-a con- 
tingent bencficiary under the trust, had it already. But that right, as I see it, 
was the only immediately subsisting right or title in relation to the trust property 
that Helen had. She had already received three sums of accumulated income 
and she had an expectation that, if she lived long enough, there would be one 
or more recurrences of these receipts, but such an-expectation of contingent 
future benefit docs not, in my opinion, amount to a right or title to the property 
as a whole. I would summarise the position thus :—(i) Helen had no right 
whatever at or prior to her death to any current income, and no such right 
could or did pass to her successor or at all; (ii) she had a right to compel the due 
performance by the trustees of their trust obligations, and so, also, had, at all 
material times, her successor ; (iii) she had the expectation of receiving, if she 
lived for some uncertain period of time, one or more sums of £8,000 ; (iv) such 
expectation would, ripen into a right to enforce payment of those sums provided 
that she was still alive when they accrued. As to Helen’s successor, his interest 
prior to Helen’s death, consisted (apart from a right to enforce a due execution 
of the trusts) of an expectation of receiving, if he both survived Helen and also 

livcd for some uncertain period of time, one or more sums of £8,000, that is to 
say, his expectation was the same as Helen’s except that its fruition was d=pen- 
dent on two contingencies instead of one. On Helen’s death the current 
income from the trust fund continued in suspense in the hands of the trustees, 
and, her successor’s rights in relation to it were not enlarged in any way. All 
that happened was that Helen’s expectation ceased, and that one contingency 
was thereby eliminated from the successor’s expectation, which, accordingly, 
was thenceforward subject to the other contingency alone. The question is 
whether this compound event resulted in ‘‘ some actual change in the title or 
possession of the property as a whole,” to use LoRD PARKER'S phrase. I am 
unable to bring mysclf to the conclusion that it did. So to hold would, in my 
judgment, not only involve attributing to the Finance Act, 1894, s. 1, a scope 
wider than it has, so far as I am aware, ever been accorded before, but wider 
than its language, as interpreted and applied by former decisions, can fairly 
justify. With regard to the contention of counsel for the Attorney-General 
that the property must surely have passed repeatedly, for the purposes of s. 1, 
since the testator’s death, I would refer to a passage from the speech of Lorp 
Hatssury, L.C., in Attorney-General v. Beech (7), where he said ([1899] A.C. 53, 56): 

It is said indeed that there was a life estate, and that when once a settlement has been 
made it is supposed to fasten and stamp upon every estate that may be comprehended 
within it an indelible obligation to pay estate duty at some time or another. Well, 
it seems to me that is not the natural meaning of the words. What the statute intended 
to make liable to pay duty is the succession by one person from another upon death. 
In my judgment, there was no such succession on Helen’s death as Lorp 
Hatspury had in mind. I am, accordingly, of opinion that this petition fails 
and must be dismissed. 

Petition dismissed. Crown to bear its vwn costs and pay the party and party 
costs of the trustees. Trustees to have recourse to the fund for the difference 
between the party and party costs and the solicitor and client costs. 

Solicitors ; Solicitor of Inland Revenue (for the Attorney-General) ; Halsey, 
Lightly & Hemslcy (for the trustees of the will). 

[Reported by R. D. H. OsBORNE, Esq., Barrister-at-Law.] 
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R. v. FITZPATRICK. 


(Court OF CrimmnaL AppEaL (Lord Goddard, C.J., Humphreys and 
Pritchard, JJ.), April 7, 19, 1948.] 


Customs—I mportation of prohibited goods—Dealing with uncustomed goods with 
mtent to defraud—Evasion of purchase tax—Recovery of penalties—Payment 
of duties and legality of importation—Onus of proof—Goods not seized— 
Customs Consolidation Act, 1876 (c. 36), ss. 186, 259. 

The Customs Consolidation Act, 1876, s. 186, imposes penalties on 
persons “who shall be . . . knowingly concerned in .. . in any manner 
dealing with. . - goods’ the import of which is prohibited or which 
are liable to duty “with intent to defraud” the Crown “ of any duties 
due thereon, or to evade any prohibition ” applicable to such goods. By 
s. 259: “If in any prosecution in respect of any goods seized for non- 
payment of duties, or any other cause of forfeiture, or for the recovering 
any penalty or penalties under the Customs Acts, any dispute shall arise 
whether the duties of customs have been paid in respect of such goods, 
or whether the same have been lawfully imported . . . then and in every 
such case the proof thereof shall be on the defendant in such prosecution 


An indictment containing three counts charged the appellant with 
three offences against s. 186: (a) unlawfully importing prohibited goods, 
viz., 46 Swiss watches ; (b) not declaring them for the purpose of Customs 
duty ; and (c) evading purchase tax on them. Only six of the watches 
had been seized by Customs officers, but evidence was given that the other 
forty had been dealt in on behalf of the appellant. In the proceedings there 
was a dispute whether duty had been paid in respect of these goods and 
whether they had been lawfully imported, and the chairman of quarter 
sessions directed the jury that, under s. 259 of the Act, the burden of proof was 
on the appellant in regard to all the 46 watches. The appellant was convicted 
and sentenced to 2 months’ imprisonment on each count of the indictment, 
the sentences to run consecutively, and to a monetary penalty on each 
count. On appeal, the appellant contended that under s. 259 the burden 
of proof was on her only in respect of the 6 watches which had been seized, :— 

HELD: s. 259 of the Act of 1876 put the onus of proof on the defendant 
not only where the goods were seized but also where the Crown sought 
to recover any penalties under the Customs Acts, whether the goods had 
been seized or not, and, therefore, the onus was on the appellant to estab- 
lish her innocence in respect of the forty-six watches and not only in respect 
of the six which had, been seized. 


[As TO BURDEN OF PROOF IN PROCEEDINGS FOR RECOVERY OF PENALTIES UNDER 
Customs Acts, see HALSBURY, Hailsham Edn., Vol. 28, p. 502, para. 1058.] 


APPEAL against conviction at Essex Quarter Sessions. 

The indictment contained three counts charging the appellant (i) with unlaw- 
fully importing prohibited goods, viz., 46 watches, contrary to the Customs 
Consolidation Act, 1876, s. 186; (ii) unlawfully dealing with uncustomed 
goods (viz., the 46 watches) with intent to defraud the Crown of duties, contrary 
to s. 186; and (iii) dealing with the watches with intent to defraud the Crown 
of purchase tax. The appellant was convicted and sentenced to 2 months’ 
imprisonment on each count of the indictment, the sentences to run consecu- 
tively, and to a monetary penalty of £138 on each count. She appealed against 
the conviction on the ground, inter alia, of misdirection, but the Court of Criminal 
Appeal now held that there had been no misdirection and dismissed the appeal. 
On an intimation by the court that an application for leave to appeal against 
sentence would be granted, leave was applied for and granted, and the sentence 
was reduced. The facts appear in the judgment of the court delivered by 


Lorp GoppaARD, C.J. 


Marshall, K.C., and Marston Garsia for the appellant. 


‘ the Crown. 
Neve, K.C., and Hines for the Cr Cur. adv, vult. 


770 [May 1, 1948] ALL ENGLAND LAW REPORTS (Vol. 1 


Apr. 19. LORD GODDARD, C.J., read the following judgment of the 
court. An indictment was preferred at the Essex Epiphany Quarter Sessions 
against the appellant, her husband, and one Newton containing three counts. 
The first charged them with unlawfully dealing with certain prohibited goods 
between Sept. 1, 1946, and Apr. 9, 1947, viz., forty-six watches, contrary to 
the Customs Consolidation Act, 1876, s. 186, with intent to evade the prohibi- 
tion applicable to such goods contained in the Import of Goods (Control) Order, 
1940, made by the Board of Trade under the Import, Export and Customs 
Powers (Defence) Act, 1939, s. 1. The second count charged them with unlaw- 
fully dealing with certain uncustomed goods, viz., the same forty-six watches 
with intent to defraud His Majesty of the duties thereon, contrary to the provi- 
sions of the same section of the Act of 1876 and the Additional Import Duties 
(No. 4) Order, 1945, made by the Treasury under the Import Duties Act, 1932, 
ss. 3 and 19, and the Import Duties (Emergency Provisions) Act, 1939, Sake 
The third count charged them with dealing with the same goods on which pur- 
chase tax had not: been paid with intent to defraud His Majesty of the tax, 
contrary to the Finance (No. 2) Act, 1940, s. 18, as-amended by the Finance 
Act, 1944, s. 10, and to the Customs Consolidation Act, 1876, s. 186, as applied 
by the Finance Act, 1944, s. 11. Newton was acquitted by the jury, and the 
appellant and her husband were convicted. She appeals by leave of this court 
against her conviction. The grounds submitted by counsel on her behalf were 
(a) that there was no evidence to go to the jury, and that, consequently, the 
court should have directed a verdict of Not Guilty at the close of the case for 
the prosecution ; (b) that there was misdirection in the summing up; and (ce) 
that her defence was not properly put to the jury. In the opinion of the court, 
the real and substantial question in the appeal is whether there was a misdirection 
as to the burden of proof. : 

The facts, so far as it is necessary to state them for the purpose of this appeal, 
are that in April, 1947, Newton offered some Swiss watches for sale to a man 
who proved to be a detective officer, telling him that duty had not been paid on 
them. Watches are goods the importation of which is prohibited except under 
licence, as, indeed, at the material time, were all goods except live animals. 
These six watches were in due course seized by the Customs. In cqnsequence 
of this conversation with Newton, and a subsequent statement made by him, 
the matter was reported to the Customs authorities and, on two occasions, 
two officers visited the house where the appellant and her husband lived. On 
the first visit, while the appellant was present at the interview, she took no 
part in the conversation, though she did assist in a search to find a Customs 
receipt which showed that duty had been paid on certain goods including three 
watches. Evidence was given by the officers that the practice at the ports 
was to allow persons arriving to bring in, on payment of duty, a few watches for 
personal or domestic use or as gifts, and it would necessarily follow that a person 
who was allowed to import a watch or watches with such permission and paid 
duty thereon could not by any possibility be said to be doing so with intent 
to avoid the prohibition. The second interview was with the appellant, who, 
according to the evidence of the officer, admitted that she had on one occasion 
brought in eleven watches after she had visited Switzerland and on which she 
said she had paid duty. She admitted that she had employed Newton to sell 
watches and she put the number as not more than a hundred, but she alleged 
that she had bought these watches in Petticoat Lane, and that, in saying, 
as she admitted she had, to prospective buyers that they had not paid duty, 
her intention was only to make people think they were getting the watches 
cheap. The Customs receipts produced by the appellant and her husband 
related only to fifteen watches in all. When proceedings were taken against 
her she was charged along with the two other defendants in respect of forty-six 
watches. These were forty which Newton admitted having dealt in on behalf 
eae papel or her husband and the six which had been seized by the Customs 

It is now necessary to refer to the relevant sections of the Customs Consoli- 
dation Act, 1876. Section 186, so far as is material for this case, imposes penalties 
on persons “who shall be . . . knowingly concerned in... in any manner 
dealing with . . : goods’ the import of which is prohibited or which are 
liable to duty ‘“‘ with intent to defraud ” His Majesty “‘ of any duties due thereon, 


H 
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- — evade any prohibition” applicable to such goods. Section 259 is in these 


If in any prosecution in respect of any goods seized for non-payment of duties, or 
any other cause of forfeiture, or for the recovering any Bios NS penalties te a 
the Customs Acts, any dispute shall arise whether the duties of customs have been 
paid in respect of such goods, or whether the same have been lawfully imported or 
lawfully unshipped, or concerning the place from whence such goods were brought, 
then and in every such case the proof thereof shall be on the defendant in such prosecu- 
tion, and where any such proceedings are had in the High Court of Justice on the 
Revenue side, the defendant shall be competent and compeliable to give evidence. 


Dealing first with the question whether there was any evidence to be left 
to the jury at the close of the case for the prosecution, there was evidence that 
the appellant had been dealing in Swiss watches. This appeared from her 
admission to the Customs officers. “Swiss watches were prohibited goods and 
were liable to duty. Six watches had been seized. In the proceedings there 
was a dispute whether duty had been paid in respect of these goods and whether 
they had been lawfully imported. If, then, the onus of proving that the goods 
had been lawfully imported and that the duty had been paid was on the appellant, 
there clearly was a case to go to the jury in respect of six watches. Counsel 
for the appellant, however, contends that the onus was on. the appellant only 
in respect of those six, and, as the learned, chairman directed the jury that the 
burden was on her in respect of all the forty-six, this was a misdirection which 
would invalidate the conviction. The court agreed, as did the prosecution, 
that, if the onus was put on the appellant only with regard to six and not in 
respect to all, the conviction could not stand. The proposition is that all the 
prosecution proved was that the appellant had dealt in prohibited goods, and 
that there was no evidence from which it could be inferred either that she did 
so with intent to avoid the prohibition or that she knew they were in this category 
when she dealt in them, for they might have been imported under licence, 
and, still less was there evidence that she knew duty had not been paid or, indeed, 
that duty had not been paid by someone. The question, therefore, is on whom 
did the onus of proof lie. If the onus was shifted only with regard to six, though 
the greater includes the less, so that a verdict of Guilty could pass in respect 
of part only of the watches included in the indictment, it is obvious that the 
jury might have accepted the appellant’s explanation in respect of only six 
watches and rejected it, as they clearly did, with regard to forty-six. We 
have, therefore, to consider the true construction of s. 259 of the Customs 
Consolidation Act, 1876, and determine whether the onus is cast on a defendant 
only, as counsel for the appellant contended, in respect of goods which have 
been seized. 

In considering the grammatical construction of the section, it will be observed 
that the word “for” does not appear before the words ‘any other cause of 
forfeiture ’ in the second line. It seems, therefore, that the section is referring 
only to two and not three classes of prosecution, (i) in respect of any goods 
seized for non-payment of duty or any other cause of forfeiture, and (ii) for 
the recovering any penalty under the Customs Acts. The question then arises 
as to the meaning to be attached to the words “ such goods ”’ and “ the same ”’ 
in the section. Prosecutions under the Customs Acts must relate to some 
goods, for it is with goods that the Acts deal. “Such goods,” therefore, may 
be either goods seized for non-payment of duty or other cause of forfeiture, 
or goods in respect of which the recovery of a penalty is sought and which need 
not necessarily have been seized. That this was the intention of the legislature 
is confirmed by an examination of other sections in the Act dealing with for- 
feiture and penalties. By s. 177 dutiable goods unshipped or removed from 
warehouse without the duty being paid or prohibited goods illegally imported 
are to be forfeited, and by s. 178 goods the importation of which is restrieted 
are, when found or seized, deemed to be goods liable to duty and unshipped 
without payment of duty. Section 207 deals with proceedings for the con- 
demnation and forfeiture in the High Court. These sections, it will be seen, 
deal with remedies against the goods themselves and for those remedies to be 
effective it follows that the goods must have been seized. Section 186 imposes 
penalties on the person who does the acts prohibited by s. 177 and extends 
the offences in respect of goods to harbouring and dealing with them. Section 
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218 is the first of a code of sections which, as the cross-heading shows, deal with 
“the course of procedure for recovering penalties, enforcing forfeitures, and 
punishing offenders under the Customs Acts,” and s. 259 is part of this code. 
The cross-heading relating to ss. 259 to 263 is “‘ As to proofs in proceedings,”’ 
which must refer not only to proceedings in regard to goods seized but also to 
those in which penalties are the object. The onus is put on the defendant 
when there is a dispute in the proceedings whether duty has been paid or whether 
the goods were lawfully imported. The obvious reason for this provision is that 
the facts must be within the knowledge, and often within the exclusive know- 
ledge, of the defendant. If, for instance, it is found that he has dealt in pro- 
hibited goods, if he can show that he acquired them in the ordinary course of 
business obviously he would not be guilty of dealing in them with intent to 
avoid the prohibition. He can prove the positive and, unless he had to under- 
take the proof, the Crown would generally have to undertake the proof of a 
negative. We can see no reason for saying that the proof is on the defendant 
only where the goods are seized and that s. 259 does not apply equally to goods 
which are not seized, and which cannot, therefore, be condemned, but in respect 
of which the defendant is liable to a penalty. In our opinion, there was no 
misdirection, and the appellant was called an to establish her innocence not 
only as to the six watches seized but also in respect of the others. 

Other criticisms of the summing-up were made by counsel for the appellant. 
As usually happens in the course of a long summing-up, some expressions were 
used which might, perhaps, have been put differently, but it is unnecessary 
to go through the passages attacked as in no case did they amount to mis- 
direction which would invalidate the conviction. Accordingly, it must be taken 
that the jury rejected the appellant’s explanation and the conviction must be 
affirmed. 

[After H1s Lorpsuip had intimated that the court would grant an application 
for leave to appeal against sentence, leave was asked for and granted. Hus 
LorpsuHip then asked counsel for the Crown for argument on the question 
whether counts 1 and 2 of the indictment were not really alternative. ] 


Hines (for the Crown): The way in which the prosecution have put this 
matter is that, in substance, none of the counts is alternative, in that the nature 
of each of the three offences is a distinct and separate one—in the first case, 
the avoidance of the duty on the import of the watches ; in the second case, the 
avoidance of the purchase tax in respect of the watches; and, in the third 
case, the avoidance of the prohibition on their import, which is a matter indepen- 
dent of any question of revenue. 


LORD GODDARD, C.J.: The court considers that there is good reason 
for interfering with the sentences. There were three counts in the indictment ; 
(i) for importing prohibited goods, (ii) for not declaring them so that the duty 
was not paid, and (iii) for evading purchase tax. As to the sentence on the 
third count, the penalty will stand, but the court thinks that, on the whole 
@ sentence of three months in all would have been adequate and two penalties. 
Therefore, they propose to reduce the sentence to one of one month on each 
count of the indictment to run consecutively, and they impose the monetary 
elheenty a the cmt Soe and on the third count. It means that the appellant 
will have to pay two penalties i i 
hr apt tis Yy pe instead of three and go to prison for three months 

Appeal against conviction dismissed. Appeal against sentence allowed 
Solicitors : William Gorringe & Co. (for ; ict. sboiiia 
emcee: Hoan Cacet g (for the appellant) ; Solicitor for Customs 


[Reported by R. HenpDRY Wuirz, Ese., Barrister-at-Law.] 
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HUDSON v. HUDSON (EXELBY cited). 

(LeEps AssizEs (Lord Merriman, P.), February 23, 24, 25, 1948.] 

Divorce—Estoppel—Finding of justices affirmed by Divisional Court—Subsequent 
petition based on same matrimonial offence—Denial by respondent—Com- 
petence—Supreme Court of Judicature (Consolidation) Act, 1925 (c. 49), s. 
178 (1) (as substituted by the Matrimonial Causes Act, 1937 (c. 57), 8. 4). 
On a complaint by the wife before a court of summary jurisdiction the 
justices found the husband guilty of persistent cruelty and their decision 
was affirmed on the merits by a Divisional Court of the Probate, Divorce 
and Admiralty Division. Subsequently, the wife petitioned for divorce 
on the ground of cruelty, relying on what was admittedly the same course 
of conduct. By his answer the husband denied the cruelty and alleged 
adultery. By her reply the wife pleaded that the husband was estopped 
from denying the cruclty by virtue of the decision of the justices affirmed 
by the Divisional Court. 

HELD: the decision of the Divisional Court did not effect an estoppel 
per rem judicatam, but, as the Divorce Court was obliged, under s. 178 of 
the Supreme Court of Judicature (Consolidation) Act, 1925 (as substituted 
by s. 4 of the Matrimonial Causes Act, 1937), to inquire, so far as possible, 
into the facts alleged and to satisfy itself on the evidence that the offence 
had been committed, it was entitled to investigate the charge by way of a 
contest inter partes. 

.Harriman v. Harriman ( [1909] P. 123), applied. 

[As To EsTopret as A Bar TO RELI=F IN MATRIMONIAL CausES, see HALSBURY> 
Hailsham Edn., Vol. 10, pp. 670-673, paras. 990-994; and ror Casss, see DIGEST, 
Vol. 27, pp. 324-326, Nos. 3026-3051.] 
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PetTiTIon by the wife for divorce on the ground of cruelty. The husband 
denied cruelty and alleged adultery, and the wife, by her reply, pleaded that the 
husband was estopped from denying the cruelty by virtue of the fact that a 
court of summary jurisdiction had found against the husband on what was 
admittedly the same course of conduct and that this decision was affirmed, 
on the merits, by a Divisional Court of the- Probate, Divorce and Admiralty 
Division. The learned President declined to try the case on its merits, but at 
the request of counsel dealt with the estoppel point, held that there was no 
estoppel per rem judicatam, and adjourned the case to the next Assizes for trial 


by another judge. 


Ernest Ould for the wife. 
Quintin Hogg and G. F. Leslie for the husband. 


LORD MERRIMAN, P. : This is a wife’s petition for divorce on the ground 
of cruelty. By his answer the husband denies cruelty and makes a charge of 
adultery. The wife, in her reply, alleges that the husband is estopped from 
denying the cruelty by virtue of the fact that what was admittedly precisely the 
same course of cruelty was held to have been proved by a decision of the 
justices of the petty sessional division of Otley, Yorkshire, and that their 
decision has been affirmed on the merits by a Divisional Court of the Probate, 
Divorce and Admiralty Division.* As it happens that I was presiding on the 
oecasion on which the Divisional Court affirmed the judgment, and as, in any 
case, there is a new issue in this case—the issue of adultery—I propose to take 
first of the two questions which arise that which is logically the second. The 
two questions are: Who shall try this case; and, secondly : What is the law 


relating to this plea of estoppel ? , 
As regards the trial of the case, I propose to say in @ few sentences why I 


* Jan. 22, 1947. See 111 J.P. 194. 


774 [May 1, 1948] ALL ENGLAND LAW REPORTS (Vol. 1 


do not propose to try it. On the appeal, while it was not admitted per oe 
charge of cruelty was made out before the justices, it was indicated very p nid 
by counsel for the husband who argued the appeal and who has taken up the 
same position here that he would have found himself in some difficulty in con- 
tending that there was not sufficient evidence on which, if accepted, the justices 
could hold that the charge of cruelty had been made out, but he took the point 
that the justices of that particular petty sessional division, which was the 
division in which the wife was living after the parting between herself and 
her husband had taken place, had no jurisdiction because the whole sum and 
substance of the charge of cruelty had occurred while they were still living 
together in the petty sessional division of Scunthorpe, Lincolnshire. That, 
of course, would have been a conclusive answer to the jurisdiction of the justices 
in the petty sessional division of Otley unless it could be shown that the cause 
of complaint ‘‘ partially ” arose in that petty sessional division. To ascertain 
whether that could be said, it became et apps ihn, whole of a 
evidence regarding the conduct that was alleged to constitute @ course 0 

persistent pastes to see whether a particular incident, which admittedly 
occurred in the petty sessional division of Otley, did, or did not, form part of 
that course of conduct. I, therefore, devoted a considerable part of my judg- 
ment to examining that issue, and, in the course of it, I expressed my own 
conclusions on the matter, and I am reminded by reading the transcript that I 
did so in unmistakable language. I came to the conclusion, which, at the 
moment, I am entitled to assume is correct because it has not been challenged 
elsewhere, that this last incident was all of a piece with that which had been 
alleged to have occurred while the spouses were still living together and that 
the court was not concerned, in deciding where the cause of complaint partially 
arose, with apportioning the fractional value of that part of the whole which 


arose in one and that which arose in the other petty sessional division, and, 


consequently, that the justices of the Otley petty sessional division had juris- 
diction. Jonss, J., agreed with me, and, consequently, the appeal was dismissed. 
Assuming, however, that it is necessary to fight this case from beginning to 
end, a point which will be discussed in a moment, having read my own judgment, 
I have come to the conclusion, in spite of counsel’s polite assurance that I would, 
no doubt, detach myself from it when hearing the case, that the husband, 
at any rate, will be convinced that there is one judge who cannot possibly do 
justice between him and his wife, and that is the judge delivering judgment 
at this moment. Therefore, I decline, on any consideration whatever, to deal 
with the merits of this case myself. That decision is accepted by both parties, 
but without prejudice to their asking me, nevertheless, to decide the other issue 
on the reply. I confess I do not feel the same embarrassment about that. 

I would like to preface my observations with a statement of what has been 
the practice of the Divisional Court in these matters, a practice that has in- 
variably been followed since the decision in Knott v. Knott (1). Before that 
decision the Divisional Court had laid down, not so much as a matter of juris- 
diction as of discretion, that justices, although their jurisdiction is statutory 
and is unfettered by the fact that there may be concurrent jurisdiction in the 
Divorce Court, ought not to proceed to determine an issue of adultery, cruelty, 
or whatever it may happen to be, when they know that the same issue is about 
to be determined on a petition in the High Court. That advice, so far as I 
know, has been loyally followed by courts of summary jurisdiction. Corres- 
pondingly it seemed to us, as was said in Knott v. Knott (1), that it was very 
inadvisable, when it was known that a petition for divorce was actually pending, 
that the Divisional Court itself should decide an appeal from justices, and, 
without the advantage, of course, of hearing the witnesses, but merely on 
reading the note which the justices’ clerk had made of their evidence, should 
proceed to try the same issue which was about to be raised before a judge of 
the High Court on a petition for divorce. Down, however, to the latest expres- 
ne of this rule of practice in James v. James (2) we have never actually decided 
that a decision of the Divisional Court would effect an estoppel per rem judicatam, 
as, on a well known authority, which I will discuss in a moment, a decision 
of the justices themselves plainly would not. I do not propose in this case to 
attempt to resolve the doubt which I indicated in James v. James (2), whether 
there is or is not a distinction to be drawn between a judgment dismissing the 


| 
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cause of complaint and a judgment finding that the cause of complaint is proved. 
The effect of the dismissal of a complaint does not arise in this case. What 
we &re concerned with here is the effect on the trial of this divorce suit of a 
previous decision finding that the complaint is true, and the upholding of that 
decision by a judgment of the Divisional Court. It is sufficient to indicate 
that there may be a distinction between these cases for two, if not more, reasons. 
The first is that in Harriman v. Harriman (3) no doubt was expressed about the 
correctness of the decision in Finney v. Finney (4), where the wife was precluded 
from including in a subsequent petition a charge of cruelty which had previously 
been found not to be proved, notwithstanding the fact that the charge of cruelty 
had formerly been made to support a petition for judicial separation only, 
whereas by the later petition the wife included a charge of adultery and a 
prayer for divorce. Secondly, it may well be that, if a party is estopped by the 
earlier decision, the estoppel may operate to prevent that party. from bringing 
the same charge at all before any other court, whereas the doctrine of estoppel 
will not operate so as to abrogate the statutory duty of the court to inquire 
into the truth of a petition which is properly brought before it. I need only 
add that the decision of the Divisional Court in Pratt v. Pratt (5), supports the 
view that an earlier dismissal of a charge may be conclusive. 

That brings me back to the real point in this case, i.e., the real effect of 
Harriman v. Harriman (3) on this plea of estoppel. There is only one general 
observation which I would make before quoting one or two passages from the 
judgments in Harriman v. Harriman (3). I agree with an observation made 
by counsel for the husband in the course of his argument, namely, that, strictly 
speaking, the fact that this decision of the justices has been dealt with by the 
Divisional Court may be irrelevant in the sense that the effect of producing 
an order of justices based on a finding of cruelty would be exactly the same 
whether the order was based on a complaint which was undefended and went 
by default in a court of summary jurisdiction, or was made in a hotly contested 
case, every detail of which was fully examined by that tribunal. There is no 
distinction as regards the probative effect between an order on an undefended 
summons before justices and a decree of judicial separation pronounced by a 
judge of the High Court, affirmed, it may be, by the Court of Appeal, but I 
still think that, assuming there is no estoppel and that it is merely a question 
of the weight to be attached to, or, as it is sometimes called, the evidential 
value of, the former judgment, a judge may well feel that, for example, a decision 
of the Court of Appeal affirming the finding of a judge of the High Court who has 
pronounced a decree of judicial separation does carry more weight than an 
order on an undefended summons before justices. Putting it another way, 
the embarrassment which may be caused by an appellate tribunal proceeding 
to a decision when it is known that the same issue is to be tried by a judge is 
a real one, even if no question of estoppel is involved. As the result of this 
argument I do not at all recede from the view hitherto taken by the Divisional 
Court that that court should hold its hand when the same issue is ripe for trial 

judge of the High Court. 

Bree ciate, Waaun v. Harriman (3), it is necessary to remember that 
two different kinds of estoppel were set up, one of which was quite pate obs 
to our present purpose, although it created some difficulty, whereas the ot ss) 
is directly in point. That which is irrelevant is the estoppel which, it was beat . 
resulted from the enactment in s. 5 (a) of the Summary J evden rane 
Women) Act, 1895, that an order of the justices containing a non-cohabitation 
clause should “‘ have the effect in ell respects of a decree of judicial separation 
on the ground of cruelty.” The wife’s case in Harriman v. Harriman (3) ie 

of mere desertion, uncomplicated by any cruelty. The magistrate foun 
that the desertion had been proved. Aftcr the lapse of two years the ye 
presented a petition for divorce in sittin ein ren ia ee ‘leas be rs 
charge of desertion for two years. Ihe Fitton oroel ait 
Sema ereeene, the ba ve cone ee re sree: after the date of that 
Court of Appeal held that the #3 Sam eateliakithis! eekthor: the ecotion 
ere re wt ever th = wy f effect of the non-cohabitation clause, 
already quoted was that, by the thi PLP chncat OF urnaliy aan, where: 
the charge of desertion had been conv Hee Nir areca hat aanidua 
fore, the question of the duration of the desertion di 
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argument was not received with much favour. The other question of estoppel, 
which does concern this case, was whether, even if there had been a previous 
finding of cruelty by the magistrate, the judge hearing the petition was bound to 
treat the matter as concluded. On that authority I think it is quite easy to 
see how the present issue would have been decided. The relevant enactments 
at that time were ss. 29 to 31 of the Matrimonial Causes Act, 1857, but these 
were substantially to the same effect as s. 178 of the Judicature Act, 1925, 
as that has been revised by s. 4 of the Matrimonial Causes Act, 1937, which 
provides : 

(1) On a petition for divorce it shall be the duty of the court to inquire, so far as it 
reasonably can, into the facts alleged . . . (2) If the court is satisfied on the evidence 
that—(i) the case for the petition has been proved . . . the court shall pronounce a 
decree of divorce . 


I need only take a few passages from the judgments. CozENns-Harpy, M.R., 
said ( [1909] P. 123, 131): 


What is the effect of a decree of judicial separation on the ground of cruelty ? It has 
the same force and the same consequences as a divorce a mensa et thoro under the old 
law (ss. 7 and 16), and it makes the wife a feme sole so far as property and contract 
and suing and being sued are concerned (ss. 25 and 26). Beyond this it has no absolute 
effect. It may perhaps operate by way of estoppel inter partes, so as to prevent the 
husband from thereafter denying that he has been guilty of cruelty, though I desire 
to express no opinion on that point. It cannot in any way estop the court. For the 
jurisdiction in matters of divorce is not affected by consent. No admission of cruelty 
or adultery, however formal, can bind the court. The public interest does not allow 
parties to obtain divorce by consent, and the analogy of ordinary actions cannot be 
applied. The utmost effect by way of estoppel which the order of March, 1906, can 
have is to prove desertion at that date, but not desertion for two years. If the order 
had been made on complaint of cruelty, and it had been adjudged that the matter 
of the complaint was true, the Divorce Court might perhaps have granted a divorce 
on proof of subsequent adultery. 


The point of the last sentence, as is plain from the argument, is that at that time 
the general practice (but it was no more than a practice) of the Divorce Court 
was to accept the production of a decree for judicial separation on the ground 
of cruelty as proof of the charge on which it was based, but, though the Court 
of Appeal did not dissent from the propriety of that practice while at the same 
time holding that, the matter was not concluded by the former decision, we 
are governed today by s. 6 of the Matrimonial Causes Act, 1937, which was 
drafted with Harriman v. Harriman (3) in mind. By sub-s. (2) the court may 
treat the decree of judicial separation, or the equivalent justices’ order, as 
sufficient proof of the adultery, desertion or other ground on which it was 
granted, but shall not pronounce a decree of divorce without receiving evidence 
from the petitioner. : 

Iam now going to refer to the well known passage in the judgment of FLETCHER 
Movutton, L.J. After saying that s. 5 (a) bound the court loyally to obey the 
provisions by giving the separation order the effect in every respect of a decree 
of judicial separation on the ground of cruelty and to look on it as creating an 
estoppel between the parties as to the husband having been guilty of that 
offence to the same extent as a decree granted by the Divorce Court would do, 
he continued ( [1909] P. 128, 142) : 


By s. 31 of the Matrimonial Causes Act, 1857, the relief is made dependent on the 
court being satisfied on the evidence that the case of the petitioner has been proved. 
“Proved ”’ here means proved as a fact, and not merely proved inter partes. Hence 
no estoppels binding the parties are necessarily sufficient to entitle a party to such 
relief. The court is not bound to be satisfied of the necessary facts because the one 
party 1s estopped as against the other from denying them. Hence the production of 
a decree for a judicial separation on the ground of cruelty is not as a matter of law 
sufficient to make it the judicial duty of the court to accept as a fact that the respondent 
has been guilty of such cruelty ; and if the circumstances under which the decree 
was obtained are such as to raise a doubt in the mind of the court as to whether the 
cfuelty was in fact committed, it would be entitled and bound to require such additional 
evidence as should be sufficient to convince it of the fact. But, although this is so, 
the respect paid to a judicial determination of a fact between parties (which in civil 
actions is evidenced by its creating a binding estoppel) would, I should presume, in 


ordinary cases lead the court to consider the fact of the cruelty to b 
established by the production of the decree. ¥ © edequataly 
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FarweELtt, L.J., says (ibid., 144) : 

If such a decree [for judicial separation] is available at all it is by virtue of the ordinary 
rules of evidence. I do not doubt that as between the parties the ordinary doctrine 
of estoppel applies, as was held by the Judge Ordinary in Finney v. Finney (4); but 
estoppel is only a rule of evidence, and the duty imposed on the judge by s. 29 which 
emphasises by express enactment the necessity for the court being satisfied as required 
by s. 31, is not restricted by any such rule. Neither the consent nor the admission 
of the parties justifies the court in granting a decree, although such consent or admission 
is acted on continually in ordinary civil suits, and, by parity of reasoning, no rule of 
evidence which prevents a party as against the other litigant from giving evidence of 
the truth can bind the court to shut its eyes, if it is not satisfied that all the truth is 
before it. It is plain that the King’s Proctor, if he intervenes, can give evidence to 
shew that the decree for judicial separation (on the hearing of which he had no power 
to intervene) was improperly obtained, if it forms one of the grounds on which divorce 
is asked, and that he or any other person intervening between the decree nisi and the 
decree absolute can do the same; and it would be strange if the court cannot mero 
motu declare that it is not satisfied by the former decree, even although it may, as a 
general rule, think fit to act on it: the court is at liberty, but is not bound, to accept it. 
I call attention to the words “ by parity of reasoning.”” Later FarweE 1, L.J., 
says (ibid., 146): 

In my opinion Bucxni1, J., was right in refusing to accept this order as evidence 
of cruelty ; it is apparent on the face of it that the cruelty was not alleged or proved, 
and in my opinion he would have been free to require evidence of cruelty, even if the 
order had found cruelty on the face of it, if in the exercise of his duty under s. 29 he 
thought right to do so. 

In my opinion, the result is that it is plain, at any rate in a case where it is 
sought to rely on a previous conviction of a particular offence in support of a 
petition for divorce based on the same facts, that there is no estoppel per rem 
judicatam. It is, however, said: How is this authority to be applied, since 
the only result of the passages that I have read is that, while the party is 
estopped, the court is obliged to satisfy itself? It is suggested that, even if 
the respondent is entitled to file an answer, as he clearly must be until the 
question of estoppel is pleaded, he cannot be allowed to contest the effect of 
the earlier judgment. That means that, although the party is there with his 
counsel and his witnesses, the court is to be obliged to treat the case as undefended 
and make such inquiries as it can, by reason of the duty imposed on it, without 
the assistance of cross-examination or the calling of witnesses for the respondent. 
I must say that it seems to me that that would be an extraordinary result 
of this legislation. Having asked the petitioner a few questions, the judge 
could not be prevented from calling the witnesses if he knew they were there. 
I really cannot believe that Parliament meant to reduce this procedure to 
such a farce as is suggested by preventing the court from assisting itself in the 
best way possible, 7.e., by having the assistance of the person best qualified to 
assist the court, viz., the counsel who has the conduct of the case on behalf of 
the other party. It seems to me that when one has reached the point where 
the court is not bound to accept the earlier judgment as being conclusive of the 
commission of the offence charged, the only possible way to conduct the investi- 
gation is in the usual way of a contest inter partes. I was asked to afford some 
general advice as to the way in which a wife in such circumstances should present 
her case. To my mind, it is impossible for anyone to lay down any rule which 
would be of the slightest assistance because everything depends on the facts of 
the particular case, the extent to which the matter was investigated in the 
court below, and the parties present at the trial. So far as this case is concerned, 
counsel for the husband made it abundantly clear that he wished to fight the 
whole case on the ground that the Divisional Court was misled by the evidence 
of the wife and her witnesses. The course which counsel for the wife should 
follow is reasonably clear. I can only advise him to come prepared to prove 
his case in whatever way he thinks may be the most convincing way. I do not 
express, and cannot express, any opinion. It will be for the learned judge who 
hears this case to decide what form the ay aus ee . The vee! jordans 
therefore, I can make is that this case stands adjourned to the next assizes. 

‘ Order accordingly. 

Solicitors : Eric Wolfe, Ilkley (for the wife); R. A. C. Symes & Co., Scunthorpe 


ergs cpebend) [Reported by M. D. Cuoruton, Barrister-at-Law.] 
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ROYSTON v. MINISTER OF PENSIONS. 


[Krnq@’s Benoun Division (Denning, J.), April 6, 1948.] 
Pension—Burden of proof—Disablement—Royal Warrant Concerning Retired 
Pay, Pensions, etc., 1943 (Omd, 1943, No. 6489), arg. 1 (4). 

The claimant was discharged from the Auxiliary Territorial Service on 
compassionate grounds in September, 1940, and in 1944 she claimed a pension 
stating that she had received an injury to her spine in 1939, which she had 
reported and for which she went into hospital. The records contained no 
entry of the claimant having suffered any such injury or of her having 
spent any time in hospital for it :— 

Hetp: the onus was on the claimant to prove that she had suffered 
a disablement, as defined in art. 1 (4) of the Royal Warrant Concerning 
Retired Pay, Pensions, etc., 1943, and it was only after a disablement 
had been proved that art. 4 (2), by which there was to be no onus on 4 
claimant to prove the fulfilment of the conditions in respect of entitlement 
set out in art. 4 (1), came into operation. On the facts the claimant had 
failed to prove a disablement, and, therefore, she was not entitled to a 
pension. < 

[As To War Pensions, see HALSBURY, Hailsham Edn., Vol. 34, pp. 779, 780, 
paras. 1098, 1099, and Supplement ; and ror CasEs, see DIGEST, 2nd Supp., Royal 
Forces, Nos. 266b-266m.] 


AppEAt by the claimant from a decision of a pensions appeal tribunal rejecting 
her claim to a pension in respect of disablement on the ground that she had 
failed to discharge the onus which was on her to prove that she had a disable- 
ment. DENNING, J., now upheld the decision of the tribunal and dismissed 
the appeal. The facts appear in the judgment. 


Crispin for the claimant. 
H. L. Parker for the Minister. 


DENNING, J.: The claimant was called up in the Auxiliary Territorial 
Service in November, 1939, at the age of 47 years. She left in September, 1940, on 
purely compassionate grounds. She was frail and not able to do her work. Four 
years later she put in a claim for a pension. She said that she had had an injury to 
her spine in 1939, which she reported and for which she went into hospital. 
The records have been searched, but they contain no entry regarding any such 
injury or relating to any time in hospital for it. There is nothing whatever 
to support the claimant’s statement that she suffered an injury at that time. 
Investigations having been made and nothing whatever to support her story 
having been found, the pensions appeal tribunal, after hearing her, refused to 
entertain the claim on the ground that there had been no injury. 

_ The question on which I gave leave to appeal is whether the tribunal were right 
in holding that there was an onus on the claimant to show a disablement. 
I am satisfied that there is an onus on a claimant to show a disablement. Once 
she shows a disablement, there is no onus on her to prove the fulfilment of the 
conditions in regard to entitlement set out in art. 4 (1) of the Royal Warrant 
Concerning Retired Pay, Pensions, ete., 1943, and the benefit of any reasonable 
doubt has to be given to her. That is provided by art. 4 (2), but art. 4 (2) 
does not come into operation unless she first shows a disablement, and, in art. 
1 (4), disablement ” is defined as “‘ physical or mental injury or damage 
or loss of physical or mental capacity.” I think, therefore, the tribunal were 
right in saying that the onus of proving a disablement was on her, and I think 
sues were justified in concluding that she had not discharged that onus and that 
ere was no 1 i 
apie andi njury such as she alleged. In those circumstances, the appeal 

a Appeal dismissed. 
(Solicitors: Culross & Trelawny (for i : icttor 
Minty baat y (for the claimant) ; Treasury Sol (for the 

[Reported by W. J. ALDERMAN, Esg., Barrister-at-Law.] 
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DENNIS v. LONDON PASSENGER TRAN SPORT BOARD. 
[Krxe’s Bencz Drvtston (Denning, J.), April 12, 1948.] 


Damages—M easure—Loss of wages—Equivalent amount received in pension 
and sick pay—Moral duty to repay—No legal obligation. 

The plaintiff, who was injured through the negligence of the defendant, re - 
ceived no wages during the period of his disability, but the Minister of 
Pensions and his employers paid to him, in pension and sick pay, amounts 
which together equalled his wages. | 

HELD : the amount of wages lost by the plaintiff should be included in 
the special damages awarded him although he was under only a moral, 
and not a legal, duty to refund that sum. 

[As To Sprcrat DamaGcE In ACTIONS F i 
ish tnhy sehr 1 on NEGLIGENCE, see HALSBURY, Hailsham 
Case referred to: 

(1) Allen v. Waters & Co. [1935] 1 K.B. 200; 104 L.J.K.B. 249; 152 L.T. 179; 

99 J.P. 41; Digest Supp. 

Action for damages for negligence. Liability was admitted and the sole 
question for determination was the amoynt of damages. The court ruled 
that although the plaintiff had received amounts, equivalent to the amount 
of wages he had lost, by way of pension from the Ministry of Pensions and 
sick pay from his employers, the amount of the loss of wages should be included 
in the damages to be awarded against the defendants. 


P. S. Pitt for the plaintiff. 
Monier- Williams for the defendants. 


DENNING, J.: The plaintiff was employed by the London County Council 
as an ambulance attendant. On Jan. 1, 1944, a motor ambulance in which he 
was travelling was run into by a tramcar belonging to the defendants, and he 
was injured. The accident was admittedly due to the negligence of the driver 
of the tramcar, and the only question which I have to determine is that of 
damages. 

From the date of the accident until the date on which he was fit for work 
the plaintiff received no wages, but he did receive approximately the like amount 
by way of pension from the Ministry of Pensions and sick pay from the London 
County Council. In a letter to the plaintiff the Ministry of Pensions, though 
not asserting that he is under a legal obligation to refund the moneys which they 
paid him, say he will be expected to refund the amount if he recovers compen- 
sation from a third party, and as to the sick pay the plaintiff says that the 
London County Council told him that, if he got compensation, he would be 
expected to repay it. The net result appears to be that the plaintiff received 
his wages from the London County Council and the Ministry of Pensions. They 
may have no legal claim to recover it from him, but, in those circumstances, is 
it to form part of the damages which the defendants have to pay ? 

The plaintiff tells me, through his counsel, that he is ready to undertake, if 
he recovers damages, to repay those two bodies, the London County Council 
and the Ministry of Pensions, the sums they have paid him, which he is under 
a moral obligation to do. ‘The cardinal point to remember is that it is the defen- 
dants who are responsible for what has occurred. In my opinion, a wrongdoer 
is not to be allowed to reduce damages by the fact that other persons have made 
up to the plaintiff his wages, like the London County Council and the Ministry of 
Pensions in this case. The plaintiff has lost his wages. In point of law, therefore, 
prima facie he should have them paid by the wrongdoer. As they have been 
made up to him by other people who expect to be repaid I think it is proper 
that that sum should be included as damages, but subject to the direction 
that the amount paid to the plaintiff by the Ministry of Pensions and the 
London County Council shall be paid to those bodies out of the sums recovered, 
If I remember rightly, the court aon the same course in Allen v. Waters (1) 

i ayments to a hospital. 
ieee POym a Judgment for the plaintiff with costs. 
Solicitors: Kingsbury & Turner (for the plaintiff); A. H. Grainger (for the 


fendants). : 
ote ®) [Reported by F.-A. Amrzs, Esq., Barrister-at-Law.] 
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ALLINGHAM AND ANOTHER v. MINISTER OF 
AGRICULTURE AND FISHERIES. 
(Kiva’s Benon Drviston (Lord Goddard, C.J., Humphreys and Pritchard, 
.), April 12, 1948. i 
erie nse Oo ulsestdlone: Cent Te Lecce eames of Minister’s sale 
to county agricultural committee—Exercise of delegated power by si y 
executive officer—Delegatus not potest delegare—Defence (General) Regula- 
tions, 1939 (S.R. & O., 1939, No. 927), regs. 62 (1), 66. 7 
By virtue of reg. 66 of the Defence (General) Regulations, 1939, the 
Minister of Agriculture and Fisheries delegated to a county war agricultural 
committee his powers, under reg. 62 (1), to give directions with respect 
to the cultivation, management or use of land for agricultural purposes. 
The committee decided that eight acres of sugar beet should be grown by 
the occupiers of certain land, but left to its executive officer the selection 
of the field, which was required by the regulation to be specified in the 
notice to the occupier. The officer consulted a local sub-committee, 
appointed to make recommendations to the committee, and served a notice 
on the occupiers specifying the field to be so cultivated. 
HeEtp: on the principle of delegatus non potest delegare, the committee 
could not delegate the power to determine the land to be cultivated to its 
officer, and, therefore, the notice was ineffective and non-compliance with 
it was not an offence. 

[For THE DEFENCE (GENERAL) REGULATIONS, 1939, regs. 62 (1), and 66, see HALS- 
BURY’S STATUTES, Vol. 39, pp. 1033, 1041.] 

CasE SratTeD by Bedfordshire justices. 

At a court of summary jurisdiction sitting at Biggleswade an information 
was preferred by John William Dallas, an authorised agent of the Minister of 
Agriculture and Fisheries, under the Defence (General) Regulations, 1939, 
charging the appellants with having failed to comply with a direction made 
on Apr. 11, 1947, under reg. 62 (1) of the regulations, directing them to grow 
and harvest eight acres of sugar beet for the 1947 season on part of a field numbered 
412 on the ordnance survey map for the parish of Southill, contrary to reg. 
92. The information was heard on Oct. 29, 1947, when the court convicted 
both appellants and fined them each £50 and ordered them each to pay 
£10 10s. costs. The appellants had contended inter alia that the direction was 
issued without the authority of the Bedfordshire War Agricultural Executive 
Committee, to whom the Minister had delegated his functions, the field to be 
so cultivated having been determined by the committee’s executive officer on 
the recommendation of the Biggleswade district committee (a sub-committee 
appointed by the executive committee to make recommendations to it), and 
not approved by the Executive Committee. The appellants appealed. The 
court held that the war agricultural executive committee, having itself only dele- 
gated powers, had no power to delegate the selection of the field to be cultivated to 
its officer and allowed the appeal. 

M. Grantham for the appellants. 

Diplock, K.C., and Quintin Hogg for the Minister. 


LORD GODDARD, C.J.: This is a Case stated by justices for the county 
of Bedford who convicted the two appellants of failing to comply with a direc- 
tion, made on Apr. 11, 1947, under reg. 62 (1) of the Defence (General) Regula- 
tions, 1939, directing them to grow and harvest eight acres of sugar beet for the 
1947 season on part of field numbered 412 on the ordnance survey map. The 
direction was given by the executive officer of the war agricultural executive 
committee, and the question is whether, in the circumstances found by the 
justices, the order was one which the farmers were bound to obey. 

_Untler reg. 62 (1) the Minister of Agriculture is given power to “ give such 
directions with respect to the cultivation, management or use of land for agri- 
cyltural purposes as he thinks necessary ” for certain purposes. The direction 
18 to be given by notice relating to the land specified therein served on the 
person by whom the direction shall be complied with. It is to be observed 
that the words of the regulation are that the notice is to “relate to the land 
specified in the notice.” In this case the war agricultural executive committee 
were made the agents or delegates of the Minister who delegated his powers 


D 
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gai. as he was entitled to do, under reg. 66 (1), which says : 

e Minister of Agriculture and Fisheries ma by order provide for de i 
na codatars ia to i cs as may be poecined in the i ay 
[any of the following a Sere i approved by him all or any of his functions under 
Among those regulations is reg. 62. The war agricultural executive committee 
came to the conclusion that eight acres of sugar beet should be grown by the 
appellants for the 1947 season, and it, therefore, became necessary that a 
notice to that effect, relating to the land specified in the notice, should be served 
on the appellants. It is not enough to give a farmer a general notice saying : 

You grow eight acres of sugar beet.’’ The notice must say: ‘‘ You grow 
eight acres of sugar beet on land which we specify in the notice.”” Havin 
come to that conclusion, the committee said that this sugar beet was to be 
grown on a field to be named by their executive officer. In other words, they 
delegated to the executive officer the task of deciding the land which was to be 
the subject of the notice to be served. I can find no provision in any order 
having statutory effect or any regulation which gives the executive committee 
power to delegate that which the Minister has to decide and which he has 
power to delegate to the committee to decide for him. If he has delegated, 
as he has, his power of making decisions to the executive committee, it is the 
executive committee that must make the decision, and, on the ordinary principle 
of delegatus non potest delegare, they cannot delegate their power to some other 
person or body. 

The executive officer, having been told by the committee to perform the 
functions which the committee ought to have performed for themselves, took 
the opinion of a sub-committee for the Biggleswade district. That sub-com- 
mittee was set up under the provisions of the Cultivation of Lands Order, 
1939, art. 5, which provided : 

A [war agricultural executive] committee may, subject to any directions given by 

the Minister, appoint such.sub-committees for such purposes as the committee think 
fit. Asub-committee may consist either wholly or partly of persons not being members 
of the committee. 
The Case finds that the war agricultural committee for the county did appoint 
this Biggleswade district committee as a sub-committee to act under the instruc- 
tions of the executive committee and to make recommendations to the executive 
committee. Apparently, they made some recommendations to the executive 
officer and the executive officer accordingly made the order. I can find nothing 
in the regulations or the statute which enabled the executive officer to make the 
order. The real contention of the appellants is that they are entitled to have 
the decision of the executive committee and of no one else on this matter, and, 
subject to the power which it may be the committee possess—I say no more about 
that—to delegate to a committee, which they did not do in this case, I think that 
contention is right. It may be that if the executive officer had gone back to 
the executive committee and said that the Biggleswade district committee 
recommended them to make the order in respect of field No. 412, they would 
have acted on that recommendation, but in these days, when various bodies 
and various persons get wide powers given to them by a variety of regulations 
and Orders which are issued so frequently that it is very difficult for anybody 
to know whether they are obeying the law or not, it is extremely important 
that the bodies which are given these wide powers should act strictly in accord- 
ance with them and it is the duty of this court to see that they do so. In this 
case, it seems to me that the committee left to some one the duty of deciding 
that which the regulation, which has the force of a statute, requires them to 
decide for themselves. ; 

In these circumstances, it seems to me that the point taken by the appellants 
is a good one. They were not bound to obey this order which was not the result 
of a decision of the county executive committee, but was given to them by the 
county executive officer acting on his own responsibility. In my opinion, 
this appeal should succeed. 

HUMPHREYS, J.: I am of the same opinion. It seems to me that 
where the executive committee went wrong was in their original decision to 


i i iri ight acres of sugar beet on @ 
issue a direction requiring the appellants to grow eight’ c 
field to be named by their executive officer. If the direction had been; “On 
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field, selected by us, the location of which we shall in due course direct the 
pa ot officer ts convey to you,” there would have been no objection. It 
is clear, however, that what they were saying was: “ We shall leave to the 
executive officer the decision as to what land you are to cultivate in @ particular 
way.” They had no power to do that,.and I am not surprised that the executive 
officer, perhaps appreciating that he had no power to give any direction as to 
the use of the land, proceeded to take the views of the Biggleswade district 
committee on the matter. Instead of (as I think they might probably have 
done without objection) recommending to the executive committee that this 
particular field should be cultivated, the Biggleswade district committee seem 
to have arranged with the executive officer that he should convey their decision 
to the farmers, and that was done, the executive officer acting, not on behalf 
of the executive committee, but as the agent of the Biggleswade committee. 
In my opinion, that procedure was wrong. I agree with the judgment of my 
Lord. 
PRITCHARD J.: I agree. a 
Appeal allowed with costs and convictions quashed. 
Solicitors: Batchelor, Pirkis & Fry, agents for Passingham & Hill, Hitchin 
(for the appellants); Official Solicitor, Ministry of Agriculture and Fisheries 


(for the Minister.) 
[Reported by F. A. Amrzs, Esq., Barrister-at-Law.] 


QUAINTWAYS RESTAURANT, LTD. v. BUDD. 

[K1ne’s Bencn Division (Lord Goddard, C.J., Humphreys and Pritchard, 
JJ.), April 8, 1948.] 

Food Rationing—Catering establishment—Fats and cheese—‘‘ Use”’ in specified 
rationing period—Use, not for consumption by customers, but for manufacture 
of articles to be stored—Fats, Cheese and Tea (Rationing) (No. 2) Order, 
1946 (S.R. & O., 1946, No. 1116), arts. 8, 10 (as amended by the Fats, Cheese 
and Tea (Rationing) (No. 2) (Amendment No. 3) Order, 1946 (S.R. & O., 
1946, No. 2025)). 

A catering company suffered a sudden falling off in trade in its restaurant, 
and, to avoid deterioration in its stocks of fats and cheese, it used them to 
make various articles of food which could be stored and kept in good 
condition. The quantities of cheese and fats so used, together with those 
consumed at meals in the restaurant, exceeded the amounts which might 
“be used in any specified period ”’ in the establishment under arts. 8 and 
10 of the Fats, Cheese and Tea (Rationing) (No. 2) Order, 1946 {as amended 
By the Fats, Cheese and Tea (Rationing) (No. 2) (Amendment No. 3) Order, 
1946). 

Hetp: the word “used” in arts. 8 and 10 meant ‘“‘ used in any way ” 
ai Ae merely “‘ consumed,” and the company had, therefore, contravened 
the Order. 


CasE STATED by Chester justices. 

At a court of summary jurisdiction sitting at Chester three informations were 
laid by the respondent, the deputy food executive officer to the Chester City 
and Rural District Food Control Committee, against the appellants alleging 
that they, being a duly licensed catering establishment (i) in the eight-weekly 
rationing period from Feb. 2 to Mar. 29, 1947, inclusive, unlawfully used in the 
establishment a total quantity of cheese in excess of the quantity permitted, 
contrary to art. 10 of the Fats, Cheese and Tea (Rationing) (No. 2) Order, 1946 ‘ 
(ii) in the same period unlawfully used in the establishment a total quantity 
of fats in excess of the quantity permitted, contrary to art. 8 of the Order as 
amended by the Fats, Cheese and Tea (Rationing) (No. 2) (Amendment No. 3) 
Order, 1946 ; (iii) in the eight-weekly rationing period from Mar. 30 to May 
24, 1947, inclusive, unlawfully used in the establishment a total quantity of 
fats in excess of the total quantity permitted, contrary to art. 8 of the Order, 
as amended by the Fats, Cheese and Tea (Rationing) (No. 2) (Amendment 
No. 3) Order, 1946. The informations were heard and determined on Sept. 
29, 1947, when the court found the offences proved and ordered the appellants 
to pay a fine of £5 and costs on each information. The appellants contended 


H 


that the cheese and fats had not been “ used ” within the meaning of the Order 
inasmuch as they had not been consumed by persons at or during or with meals 
in the restaurant during the specified periods, but (except for a small portion 
destroyed as unfit for human consumption) had merely changed their shape 
and appearance, having been processed into edible articles to prevent further 
deterioration, and still remained in the stock and custody of the appellants. 
The court held that “ used ”’ meant ‘‘ used in any way ” whether by consuming 
or otherwise and dismissed the appeal. The facts appear in the judgment of 
Lorp Gopparp, C.J. 

P. Curtis for the appellants. 

H. L. Parker for the respondent. 


LORD GODDARD, C.J., referred to the terms of the three informations, 
and continued: Very large amounts of cheese and fats were concerned in these 
alleged offences, and the justices, in only fining the appellants £5 on each 
information, have shown that in their opinion a technical offence had been 
committed. There is nothing against the appellants in the sense that any moral 
blame attaches to them. 

The appellants own a large restaurant in Chester, and are entitled to receive 
for the purpose of supplying meals large quantities of cheese and fat. During 
the fuel crisis of 1947 their trade suddenly fell off to a considerable extent and 
in consequence there was a large accumulation of fats and cheese in their store. 
To prevent its going bad they “ processed ” it, that is to say, they used it in the 
manufacture of other articles, such as “‘ welsh rarebit mixture, cheese savouries, 
puffs and straws, biscuit base, souffle base, puff paste and similar articles which 
would keep in store in air-tight containers.” There seems to be no doubt 
that, in the opinion of the justices, the appellants acted with the best possible 
motives, to preserve the food instead, of letting it go bad. On the other hand, 
however, as counsel for the respondent pointed out, if such conduct were 
allowed a loophole would exist in the Order. Although there was no intention 
of exceeding the ration or breaking the Order, a prosecution is necessary to 
show that such a thing must not happen again. The appellants are alleged 
to have violated art. 8, which provides : 

The total quantity of fats which may be used in any specified period—(a) in any 

catering establishment; or (6) in any institution for persons not residing therein, 
shall not exceed an amount calculated at the rate of 21/80 oz. in total (but so that not 
more than 3/7 of such amount shall be butter and not more than 1/7 of such amount 
shall be cooking fats) per person per meal served in or by the catering establishment 
or to such persons by the institution. 
Counsel for the appellants argued that the word ‘“‘ used” must mean “ con- 
sumed,’’ and consumed in the catering establishment. I do not think the court 
can say that in an Order of this nature the word ‘“ used ”’ is equivalent to the 
word “‘consumed,”’ because people who carry on catering establishments use 
fats and cheese for making up other things. Taking the words which are 
greatly relied on by counsel, “‘ per person per meal served,” I think on a fair 
view of the whole of the article they only show that the number of meals served 
is the yardstick by which the use of the fat or cheese is to be measured. 

It is impossible to construe the word ‘‘ used” as “ consumed ” because a 
person can use fats in a period without consuming those fats in the period. 
It is impossible to say, if fats have been used in making cake, that the person 
still has the fats in stock because the cake has not been consumed. The word 
“used ’’ must be given its ordinary meaning and it follows that the Order 
prohibits the use of fats or cheese in excess of the permitted amounts for any 
purpose in the restaurant and is not equivalent to saying ‘‘ consumed during 
that period.” For these reasons I think the magistrates came to a correct 
decision and this appeal must be dismissed. 


HUMPHREYS, J.: I agree and have nothing to add. 
‘ SM oo ATO? Appeal dismissed with costs. 


Solicitors: L. Bingham & Co., agents for Ouseley-Smith & Co., Chester (for 


: Treasury Solicitor (for the respondent). 
See carenete) {0.7 [Reported by F. A. Amtzes, Esq., Barrister-at-Law. | 
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MODERN HOUSING (LEICESTER), LTD. AND ANOTHER 
v. GUNNING. 


[Kine’s Bznon Drviston (Lord Goddard, CJ., Humphreys and 
Pritchard, JJ.), April 13, 1948.] ° 


Housing—Purchase price—Limitation—House constructed under building licence 
—House, garden, and approach to garage shown on plan—Sale of house and 
garden for licensed price, but extra sum charged for approach—Building 
Materials and Housing Act, 1945 (c. 20), s. 7 (1), (3). 

In granting to the appellants a building licence, the local authority fixed 
the price at which the house might be sold at £1,140. The plan, which 
was required to be submitted to the authority with the application for the 
licence, was a block plan, and, in the case of the house in question, it showed 
a plot of land bearing on it a house with a garden in front of and behind it 
and a strip of land on one side leading to a part of the garden on which a 
garage could be built. The appellants sold the house together with all the 
land comprised in the plot, as marked on the plan, for £1,200, the agree- 
ment of sale stating that the price of the house and garden was £1,140 
and the price of the extra strip of land was £60. Where a house has been 
constructed under the authority of a building licence which has limited 
the price for which the house may be sold, it is an offence against the 
Building Materials and Housing Act, 1945, s. 7 (1), to sell, or offer to sell, 
the house within four years for a price greater than the permitted price. 

Heutp: the house was sold for a consideration which consisted of 
something other than the payment of a money price for the house (7.e., the 
purchase of the additional land) and the total value of the consideration 
which was required to be taken as the price under s. 7 (3) of the Building 
Materials and Housing Act, 1945, was £1,200. There had, therefore, been 
a breach of the condition of the licence contrary to s. 7 (1) of the Act. 

[For THE Bur~pIne MaTERIALS AND Hovusine Act, 1945, s. 7, see HALSBURY’S 
STATUTES, Vol. 38, pp. 373-375.] 

CasE STaTED by Leicestershire justices. 

On an information preferred by the respondent on behalf of the Wigston 
Urban District Council the appellants, a building company and one of its 
directors, were convicted by the justices of an offence against the Building 
Materials and Housing Act, 1945, s. 7, by selling a piece of land and a house 
for a greater price than that permitted by the terms of the building licence. 
The Divisional Court now upheld the conviction. The facts appear in the 
judgment of the court delivered by Lorp Gopparp, C.J. 


Vaughan, K.C., and Stimson for the appellants. 
Marshall, K.C., Squibb and Mrs. Yetta Frazer for the respondent. 


_ LORD GODDARD, C.J., delivered the following judgment of the court. 
This is a Case stated by justices for the county of Leicester, who convicted 
ans appellants, Modern Housing (Leicester), Ltd., and David Sharples, for that 
they : 

. . . did unlawfully sell to Ernest Alfred Chesterton a piece of land and messuage 
known as No. 73, Roehampton Drive in the parish of Great Wigston in the county of 
Leicester for a greater price than the permitted price of £1,140 under the terms of the 


licence granted by the [Wigston Urban District Council] and dated J. 
contrary to the Building Materials and Housing Act, 1945, st oe 


The question that is really raised by the Case is whether the appellants have 
successfully evaded the provisions of the building licence which was granted 
to them and also the provisions of the Act of 1945. The justices have held 
that what they did was a device—I think they might almost have called it a 
dodge—which, in the opinion of the court, did not come off. 

«Where a local authority, in granting a licence to build a house, has fixed a 
maximum price at which the house can be sold and a builder takes advantage 
of the licence and builds under it, he commits an offence against s. 7 of the Act 
if within a period of four years from the passing of the Building Materials and 
Housing Act, 1945, he sells the house at more than the price mentioned in 
the licence. The court is then empowered to order him to repay the excess 
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amount to the purchaser [s. 7 (1) (a), (7) (a) ] and can inflict a penalty up 
to £100 [s. 7 (1) (6) ]. 

Although we have listened to an interesting argument, based on various 
documents and plans, from counsel for the appellants, I think the matter really 
comes down to quite asmall point. It appears that Modern Housing (Leicester), 
Ltd., of which Sharples was a director, were minded to build on some land which 
was originally the property of Sharples and which he had agreed to sell or had 
sold to the company, and they proposed to undertake the building of a group 
of houses, ordinarily called block building. Accordingly, they applied to the 
local authority for a licence, and, in the application form for the licence which 
they had to fill up, they gave as the brief constructional details, ‘‘ of brick, 
slated roofs, and all as plans, etc., herewith attached.’’ The notes which were 
attached to the application form informed the applicant for the licence that , 


A separate application must be made in respect of each house proposed to be built, 
unless the application relates to a group of houses on the same site, built to the same 
plan and subject to the same conditions as regards selling price, etc. 


For a proper appreciation of this case and its real, determining feature, one 
has to see what were the plans which were submitted and on which it is found 
that the local authority granted the licence. The first plan that was submitted 
is a block plan showing the lay-out of the 20 houses which the company proposed 
to build. The house with which we are concerned is No. 7 on that plan, and 
that shows a house with a front garden or small courtyard in front and a fair- 
sized garden at the back. At the side is shown a side passage which would 
give access to a part of the garden and part of the garden is marked as showing 
the site where it would be possible for the tenant or purchaser, were he minded, 
to do so, to build a garage. The plan shows the plot which the appellants 
were proposing to sell to any particular purchaser, with the house on it, and the 
land and the house would go together for the purposes of the value which could 
be imposed by the local authority. In addition to the plan of the plot, a plan 
and elevation of the proposed houses were put in, but the plan which had to be 
submitted was this block plan which clearly shows that which it was intended 
to sell to the prospective purchaser. There can be no question that that plan 
shows the whole of this plot, including the strip which leads from the garage 
site into the front garden and thus to the road. . 

The appellants entered into a building contract, by which they agreed 
to sell a freehold dwelling-house erected on the plot and an extra plot of land 
“ e9-extensive to the gable for the sum of £1,140 and £60 respectively,” which 
would make a total of £1,200. The licence which they obtained provided that 
the house should be sold for £1,140. That must be taken to mean—as the 
justices have found, and there is no doubt that they were right in finding— 
that that £1,140 was fixed by the local authority after they had considered 
the application, which refers to “ plans,”’ and the two plans which were submitted. 
The detailed plan of the house with the elevation, and so forth, is in no sense & plan 
of the plot. It is only a plan of the house, and it shows certain dimensions 
which have been commented on by counsel for the appellants, but it does not 
show the garden. When one looks at the block plan, one finds that the whole 
property was one plot, and that that was what was sold, and the appellants 
cannot evade the terms of the licence by dividing the thing into two and saying: 
“‘T am charging £1,140 for the house and the garden, but I will reserve a little 
bit of the garden and charge £60 for it.” That would obviously be a device 
to defeat the licence which is granted under the terms of the Act, and, indeed, 
in the opinion of the court, s. 7 (3) of this Act is designed exactly to deal with 
that state of affairs. Section 7 (3) provides : 

i r a consideration which consists wholly or partly of something 
See tian rite warner a money price for the house, and it appears to the ei 
that the whole of the consideration is capable of being expressed in Stee of ane a 
price, the court shall assess the total value of the consideration upon the ieaties 
that the transaction is carried out in accordance with its terms, and the price s es ue 
deerned to be such sum as, if paid at the time of the sale, would in the opinion of the 
court represent a benefit equivalent to the said total value. 


i i his land. The 
i that a part of the consideration was the purchase of t 
* paid totel 08 ge here is £1,200, and therefore, in selling this property for 
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£1,200 the appellants clearly have gone outside the terms of the licence. Accord- 
ingly, in our opinion, the justices came to a perfectly proper decision and the 
Pape eT Dita 
APPES nae Appeal dismissed with costs. 
Solicitors : Wilberforce Allen & Bryant, agents for A. H. Headley, Leicester 
for the appellants) ; Lees & Co. (for the respondent). ; 
tad [Reported by F. A. Amrss, EsqQ., Barrister-at-Law.] 


ELKINGTON v. KESLEY. 


[Kine’s Beno Dryiston (Lord Goddard, C.J., Humphreys and Pritchard, 
JJ.), April 14th, 1948.] 


Pood and Drugs—Proceedings ugainst third party—Dismissal of informations— 
Case stated at request of prosecutor—Inclusion of third party essential— 
Food and Drugs Act, 1938 (c. 56), s. 83 (1). ~ 

Justices—Procedure—Adjournment of case for hearing by different bench—Party 
prejudiced by evidence. ' 

The respondent was charged with selling for human consumption milk 
to which water had been added contrary to the Food and Drugs Act, 
1938, s. 24, and he brought before the court, under s. 83 (1) of the Act, 
a third party to whose act or default he alleged that the contravention of 
s. 24 had been due. At the hearing by the justices, the respondent revealed 
that he had been summoned on previous occasions because of milk supplied 
to him by the third party. Thereupon the magistrates dismissed the 
summons against the defendant on the ground that their minds had been 
prejudiced by the admission and they also dismissed the summons against 
the third party. On a Case Stated by the justices at the request of the 
prosecution againsy the defendant only :— 

HELD : (i) even if their minds had been prejudiced, the justices should 
not have dismissed the summons, but should have adjourned the case 
for it to be heard by a different bench. 

(ii) the court would not now send the case back to the justices because, 
the summons against the third party having been dismissed and he not 
having been made a party to the Case Stated, the defendant could not 
again bring the third party before the justices and would, therefore, be 
debarred from pursuing his defence under s. 83. The appeal would, there- 
fore, have to be dismissed. . 

Per Lorp Gopparp, C.J.: Where the prosecution ask for a Case to 
be stated against a defendant who has taken advantage of the procedure 
prescribed by s. 83 (1) of the Food and Drugs Act, 1938, it is essential 
that the third party should be joined as a party to the Case if the result 
of the Case may be a remission to the justices for re-hearing or with a 
direction to convict, because otherwise the defendant would lose his right 
to proceed against the third party on the re-hearing. 

[For THE Foop anp Druas Act, 1938, s. 83, see HALSBURY’S STATUTES, 

Vol. 31, pp. 305, 306.] 

Case referred to : 

(1) R. v. Derby Recorder, Bx p. Spalton, [1944] 1 All E.R. 721 ; [1944] 1 K.B. 611; 
113 L.J.K.B. 556; 171 L.T. 222; 108 J.P. 193; 2nd Digest Supp. 


By consent all the informations were heard together on Nov. 4, 1947, when the 
court dismissed them on the ground that an admission that on three previous 
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occasions he had been convicted of similar offences which had been elicited 
from the respondent during his evidence had prejudiced the court in the hearing 
of the cases. The Case for the Divisional Court was stated by the magistrates 
against the respondent only. The Divisional Court dismissed the appeal. The 
facts appear in the judgment of Lorp Gopparp, C.J, 


Vernon Gattie for the appellant. 
John Lawrence for the respondent. 
Waddy for the third party. 


LORD GODDARD, C.J. : This appeal raises some curious points which 
are somewhat unusual in a case of this description, and one point of practice 
which is of very considerable importance. The respondent took advantage, 
as he was entitled to do, of the procedure prescribed by the Food.and Drugs 
Act, 1938, s. 83 (1), and brought before the court the man who had supplied 
the milk to him. Section 83 provides : 


(1) A person against whom proceedings are brought under this Act shall, upon infor- 

mation duly laid by him and on giving to the prosecution, not less than three clear 
days’ notice of his intention, be entitled to have any person to whose act or default 
he alleges that the contravention of the provisions in question was due brought before 
the court in the proceedings, and, if, after the contravention has been proved, the 
original defendant proves that the contravention was due to the act or default of that 
other person, that other person may be convicted of the offence, and, if the original 
defendant further proves that he has used all due diligence to secure that the provisions 
in question were complied with, he shall be acquitted of the offence. (2) Where a 
defendant seeks to avail himself of the provisions of the preceding sub-section—(a) 
the prosecution, as well as the person whom the defendant charges with the offence, 
shall have the right to cross-examine him, if he gives evidence, and any witness called 
by him in support of his pleas, and to call rebutting evidence ; (b) the court may make 
such order as it thinks fit for the payment of costs by any party to the proceedings 
to any other party thereto. 
If a defendant desires to avail himself of the defence which is given him by this 
section, he must first lay an information against the third party. He must 
give the prosecution not less than three clear days’ notice of his intention, 
so that the prosecutor knows that, not only will there be a case as between 
himself and the defendant, but the defendant will also be bringing before the 
court the person who can be conveniently referred to as the third party. The 
defendant must bring the third party before the court, otherwise he would have 
no defence under the section although he might satisfy the justices that it was 
the fault of the third party and that he himself had used due diligence. The 
prosecutor can cross-examine the third party and, I suppose, can give evidence 
against him. At any rate, he can call rebutting evidence, as it is called in the 
statute, which must mean evidence against the third party, and he can get 
costs against the third party. The result of the case may be that either the 
original defendant, or the third party, or both, may be convicted. The defen- 
dant may fail to prove that the third party is the person really responsible for 
the contravention, or the third party may satisfy the court that he was not, 
and that may be partly because of the cross-examination of the prosecutor 
or for any other reason. On the other hand, the third party may be convicted 
and the defendant acquitted if he shows, not only that the contravention was 
the act of the third party, but also that he himself used due diligence to secure 
that the provisions of the Act were complied with, or both may be convicted. 

In this case the respondent having brought the third party before the court, 
all three parties were represented, cross-examination took place, and the respon- 
dent was called as a witness. In the course of the respondent’s examination- 
in-chief he said: ‘‘ I have not always been satisfied with the milk from Stores 
The solicitor for the prosecutor cross-examined. on that statement, and the pe 
reply he got was: “I have had trouble with him before.”” He eet ve - 
what kind of trouble, and finally it came out : : The same sort of trouble as 
am in this morning.” That seems to me to be an innocuous answer rata s 
standing by itself, it means no more than this: ‘Ona hk lp Heats 
been surmmoned, because of milk which has been supplied by Wicks, and, t pany 
fore, I have reason to be ppetnnacaner The Sr antieiiiits ne ae re 

: itimate up to this point, and 1 do no 
ad on ae rh could vs said to be prejudicial one way or the other. 
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However, the matter did not rest there because then the respondent was cross- 
examined by the solicitor for the third party. Once the third party had been 
brought before the court by the defendant, it would have been a great hardship 
if he were not entitled to cross-examine the respondent to credit and on every 
other relevant issue, including, whether he had not been previously convicted of 
selling watered milk, because it might form the foundation for the suggestion by 
the third party : “ You are saying I watered the milk. Isay you watered it when 
you got it from me and after I had parted with it, and you have done it before. 
One cannot possibly say that that cross-examination was not legitimate. The 
reason why the law prohibits one generally from cross-examining about previous 
convictions is because those previous convictions, as a rule, are not relevant, 
but it may be—and in this case one certainly cannot say that it was not— 
that the previous conviction was a relevant matter in the proceedings. If 
a man has been previously convicted of selling watered milk which he has 
obtained from the supplier who supplied him on the occasion in respect of which 
he is now before the court, he can clearly be cross-examined to show that he has 
taken no steps to see that that bad supplier has been dealt with or to ensure 
_ that he was not still being given watered milk. On the occasion in question I 
should think it would be open to a court to say : “ You have had two previous 
lessons and you cannot say you exercised due diligence.’’ To crown it all, 
in. the present case the respondent’s own solicitor in re-examination, for some 
reason which seemed good to him—and I am not saying it was not right; I 
do not know what point he desired to make—brought out that the respondent 
had been previously convicted on three occasions. Those being the cireum- 
stances, the respondent cannot complain of that. 

The justices were then asked to dismiss the summonses on the ground that 
their minds had been prejudiced. I do not think the minds of the justices 
ought to have been prejudiced in the least. It seems to me that it was legitimate 
for them to know all the e matters, but, even assuming that some evidence 
was given which ought not to have been given and it had prejudiced the minds 
of the justices, that was no ground for dismissing the summonses. They could 
have remedied that by having the case heard before a different bench on a 
subsequent occasion. Having dismissed the summons against the respondent 
on a ground which was no proper ground, they had no option but to dismiss 
the summons against the third party. In my opinion, in this matter the decision 
of the justices was wrong. 

The prosecution asked for a Case to be stated. The only person against 
whom it is stated is the respondent. If there were no question of a third party 
in the matter we should certainly send the Case back to the justices with the 
intimation that there was nothing irregular in what had happened during the 
hearing before them, and that, as they had found a contravention of the Act, 
it was their duty to convict. If; however, we do that here, we should deprive 
the respondent of the opportunity of raising his defence under s. 83 (1), 
because the third party is not before this court, the Case not having been stated 
against him, and we cannot keep alive the proceedings against the third party 
by ordering the Case to go back. If the respondent now tried to bring the third 
party before the court, the third party would at once plead autrefois acquit. 
Where the prosecution ask for a Case against a defendant who has taken advan- 
tage of s. 83 (1), it is essential that the prosecution should join the third party 


if the appeal were allowed, the effect would not be injurious to b 
ed, oth 
the defendant and the third party, but only to one of cha If a case 
were dismissed by the justices on the ground that samples had not 
been properly taken, and a Case were stated on the ground that the 
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justices were wrong in so holding, it is obvious that, if this court took the 
view that the appeal should be allowed and the case re-heard by the justices, 
unless both the defendant and the third party were before the court on the 
re-hearing, the defendant would have lost his chance of establishing the 
defence which s. 83 (1) gives him. If, however, before the justices the case 
against the defendant is dismissed, but the third party is convicted, and the 
prosecution wish to appeal on the ground that the justices were wrong in holding 
that the defendant had used all due diligence, the third party would not be a 
necessary party to the appeal, for he hasbeen convicted and the only question 
then would be whether or not the defendant could be convicted as well. If 
it were the third party who appealed, it would depend on the circumstances 
of the case who should be parties. He would certainly have to serve the 
prosecutor, and I am inclined to think that as a rule he would also have to serve 
the defendant, 

The magistrates have dismissed these summonses on wrong grounds. If 
we send the Case back, the justices would be debarred from considering, and the 
defendant would be debarred from putting forward, the defence provided by 
s. 83 (1), because one of the necessities of that defence is that he should have 
the third person before the court. In the opinion, therefore, which I have 
formed with some reluctance, the only thing to do is to say that the justices 
were wrong in acting as they did and we should be doing an injustice to the 
respondent if we sent the Case back. Therefore, the appeal will be formally 
dismissed without costs. 


HUMPHREYS, J.: I agree with the result proposed by my Lord, and 
with the reasons which he has given for that decision. I also entirely agree 
with the observations which he has made as to the mistake which the justices, 
no doubt with the best intentions, made in dismissing these summonses, and I 
agree that the ground they have given for dismissing the summonses is no 
ground at all. I suggested in the course of the argument that the reasonable 
course for them to have taken would have been, if they really felt that their 
minds had been prejudiced by what had taken place, to say that they would 
not adjudicate on the case. It is absurd to say that the prejudicing of their 
minds could be a reason for deciding a case in a particular way. It never can be. 

I only add something of my own because counsel for the appellant suggested 
chat there was something in a judgment which I delivered as one of the three 
judges who heard R. v. Derby Recorder (1), which indicated that, in my view, 
in such circumstances as arose in the present matter 1t was unnecessary to serve 
one of the parties with a notice of appeal to quarter sessions. In that case 
the medical officer of health, Dr. Lilico, had laid an information against a person 
called Spalton for selling milk to the prejudice of the purchaser. Spalton, in 
turn, laid an information against a person of the same name, Doris Spalton, 
who traded as the Derbyshire Farmers Dairy, alleging that the offence was 
her fault. She, in her turn, laid an information against the Minister of Food, 
saying that it was the act or default of the Minister which accounted for the 
milk not being of the nature and quality demanded to the prejudice of the 
purchaser. All those matters were heard together, and I expressed the view, 
which I venture to repeat, that, in those circumstances, what was contemplated 
by the language of s. 83 was that there was one set of proceedings and one set 
of proceedings only, in which, besides the prosecutor there were two and there 
might be three or half-a-dozen different persons being both defendant and 
prosecutor, and that, in my opinion, in such & case all those persons would be 
parties to the proceedings. Then the question arose, the original defendant 
having been acquitted and one of the third parties having been convicted and 
desiring to appeal, on whom the notice of appeal ought to be served. The 
statute requiring that it should be served on the “ other party, who was the 
other party or who were the other parties ? I agreed with the other members 
of the court that the prosecutor was clearly a party to the proceedings who 
ought to have been served, and, I added that, on the facts of that case, I did 
not think that the original defendant, against whom. the information had been 
dismissed, by the court, and who had, therefore, no further interest in ie 
matter, had any right to be served with the notice of appeal. I do not thin 
that decision has any bearing on the facts of the present case. 
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PRITCHARD, J.: For the reasons given by my Lord, to which I do no 
desire to add, I agree that this appeal ought to be dismissed without any order 
este Sohne Appeal dismissed. No order as to costs. 
Solicitors : Sharpe, Pritchard & Co., agents for W. L. Platts, county solicitor, 
Maidstone (for the prosecutor); Langton & Passmore, agents for Walker, 
Templer & Thomson, Tonbridge (for the defendant); Bracher, Son & Miskin, 
ids for the third party. 
Se ie pate (Reported by F. A. Amtzs, Esq., Barrister-at-Law.] 


Re PURNCHARD’S WILL TRUSTS. PUBLIC TRUSTEE ». 
PELLY AND OTHERS. 


[Cuanozry Division (Jenkins, J.), March 18, April 7, 1948.] 


Wills—Construction—“ All my stocks and shares ’’—Inclusion of interests in 
loan capital or funded indebtedness of foreign governments, municipalities 
and railway companies. ax 

By a holograph will, dated Dec. 9, 1926, the testator gave a life interest 
in “all my possessions ’’ to his wife, and, subject thereto, he gave all his 
freehold, property and the contents therein to F.E., and “ all my stocks and 
shares ” to a hospital. No legacies were given and there was no residuary 
gift. The testator died in 1932 and his widow died in 1945. FE. pre- 
deceased the testator, and, accordingly, on the wife’s death the freehold 
property and its contents passed as on an intestacy. Apart from the 
freehold property and its contents, the testator’s estate consisted, of cash 
in the bank and elsewhere, out of which his debts and funeral expenses 
were paid, and the following investments: (a) preference and ordinary 
shares and preference stock in limited companies; (b) preference and 
ordinary shares and debenture stock of electricity supply companies ; 
(c) proprietary stocks in railway companies ; (d) debenture stocks in 
limited companies; (e) British and dominion or colonial government 
stocks and Brighton corporation stocks ; (f) bonds, notes and certificates 
representing interests in the funded indebtedness or loan capital of various 
foreign governments and municipalities and of railway companies carrying 
on business abroad. The question was whether all, or some only, and, if so, 
which, of these investments passed to-.the hospital on the widow’s death 
in the gift of ‘‘ all my stocks and shares ” :— 

HEup : the scheme of the will and the surrounding circumstances called 
for the widest construction. of the gift of “all my stocks and shares “ae 
on the true construction of the will, the testator’s intention was 
to make a complete disposition of all his possessions after the death of 
his wife; the expression ‘“‘all my stocks and shares ”’ was not confined 
to shares and stock in proprietary capital, but was used in the comprehensive 
sense to denote all forms of investment commonly dealt in on stock 
exchanges; and, accordingly, the gift operated as a gift of all the invest- 
ments forming part of the testator’s estate, including the interests in various 
kinds of loan capital or funded indebtedness. 

Re Everett, Prince v. Hunt ([{1944] 2 All E.R. 19), distinguished. 

[As to Bequgsts oF Stocks AND SHARES, see HALSBURY, Hailsham Edn., Vol. 
34, p. 260, para. 311, and Supplement ; and ror Caszs, see DIGEST, Vol. 34, pp. 
702-705, Nos. 5441-5476.] 

Cases referred to: 

(1) Re Everett, Prince v. Hunt, [1944] 2 All E.R. 19; [1944] Ch. 176; 113 L.J.Ch. 
81; 170 L.T. 178; 2nd Digest Supp. 
(2) Perrin v. Morgan, [1943] 1 All E.R. 187; [1943] A.C. 399; 112 L.J.Ch. 81; 

t 168 L.T, 177; 2nd Digest Supp. 

ADJOURNED Summons to determine whether a gift by the testator of “all 
my stocks and shares’ included all the investments owned by the testator 


at the date of his death, JENKINS, J., held that it did. The facts pear 
in the judgment, e 
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Hubert A. Rose for the Public Trustee. 
Rawlence for next of kin (interested on an intestacy). 
Raymond H. Walton for the Royal Sussex County Hospital, 


Cur. adv. vult. 


_ Apr. 7. JENKINS, J., read the following judgment. The testator in 
this case, Mr. William Bennett Purnchard, made a short holograph will dated 
Dec. 9, 1926, in the following terms : 

I devise and bequeath all my possessions whatever and wherever to my dear 
wife Alice Mary for her benefit and comfort during her lifetime and at my dear wife’s 
death I transfer and give to my brother-in-law Frank Eastwood of Highclere Clifford 
Road New Barnet Herts his heir or assigns my freehold residence No. 17 Arundel 
Road Kemp Town Brighton Sussex and all the contents therein contained and also 
my leasehold dwelling-house No. 2 Chilworth Street Paddington London, W., and further 
I devise and bequeath all my stocks and shares to the Royal Sussex County Hospital 
Eastern Road Kemp Town Brighton Sussex for their benefit and use. 


The testator died on Feb. 23, 1932, and letters of administration to his estate 
with the above-mentioned will annexed were granted to the Public Trustee 
on Aug. 8 in the same year. The testator’s wife survived him and died on 
Jan. 15, 1945, but his brother-in-law, Frank Edward Eastwood, (referred to in 
the will as Frank Eastwood) died in his lifetime. It follows that, as the will 
contains no residuary gift, the freehold property and its contents and the lease-. 
hold property specifically given to the brother-in-law subject to the widow’s: 
life interest were undisposed of as from the date of her death. Accordingly,, 
on the death of the widow, the freehold property and its contents passed, as, on. 
an intestacy, and the leasehold property would have followed the same destina-. 
tion but for the fact that the term for which it was held expired in 1938. 

The only other disposition made by the will on the death of the widow 1s. the: 
gift of all the testator’s stocks and shares to the Royal Sussex County Hospital, 
and the question which I have to determine is, in substance, whether all, or some, 
only, and, if so, which, of the investments owned, by the testator at the date: 
of his death as set out in the six parts of the schedule to the originating summons: 
passed under that gift, the alternative as to any of them which did not so pass 
being an-intestacy in view of the absence of any residuary bequest. In con- 
sidering this question I am, I think, entitled to have regard to the nature of 
the varieus assets of which the testator’s estate consisted at the time of his 
death. Those assets, according to the affidavit in support of the summons, 
were: (i) the freehold property and its contents and leasehold property men- 
tioned in the will ; (ii) cash at the bank and elsewhere (out of which the testator’s 
debts and funeral and testamentary expenses were paid) ; and (iii) the invest- 
ments specified in the six parts of the schedule to the originating summons. 
The investments so specified comprise: (a) Part I: preference and ordinary 
shares and (in one instance) preference stock in a number of limited companies ; 
(b) Part Il: preference and ordinary shares and (in one instance) debenture 
stock of a number of electricity supply companies ; (c) Part III: proprietary 
stocks of various classes in a number of railway companies ; (d) Part IV : deben- 
ture stocks in two limited companies; (e) Part V: British and dominion or 
colonial government stocks and three holdings of different issues of Brighton 
Corporation stocks; (f) Part VI: bonds, notes and certificates representing 
interests in the funded indebtedness or loan capital of various foreign govern- 
ments and municipalities, and of various railway companies, some, I think, 
incorporated here but all carrying on business abroad ie 

Looking at the will in the light of these facts regarding the composition of the 
testator’s estate, I am, I think, justified in inferring that the testator, having 
given his wife a life interest in all his possessions, intended to make a complete 
disposition of those same possessions after her death, and conceived that he 
would, be doing so if he gave his freehold property and its contents and his leasehold 
property to his brother-in-law and all his stocks and shares to the hospital. 
It is true that, in so viewing the position, he would have been overlooking the 
probable inclusion in his estate at his death of a certain amount of cash at the 
bank and elsewhere, though conceivably he may have assumed, that any such 
amount would not be more than sufficient to pay his funeral and testamentary 
expenses and debts. I do not regard this omission as displacing the inference 
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ave drawn regarding his intention to dispose of the whole of his possessions 
ieee wife’s Neatit dees his belief that he was doing so by the language which 
he used. Moreover, apart from the omission to which I[ have referred, that 
belief was well-founded, except in so far as the gift of “* all my stocks and shares 
may be found, on examination of the meaning of that expression, to be incapable 
of passing all of the investments specified in the schedule to the originating 
summons. Of course, if a testator uses language which on its true construction 
necessarily falls short of his intention, then his intention must pro tanto be 
defeated, but it is equally clear that, if his intention can be collected from the 
will as a whole, particular expressions must be construed so as to give effect 
to it so far as it is possible to achieve that result without doing violence to the 
language used. I am, therefore, of opinion that in the present case the gift 
of ‘‘ all my stocks and shares ”’ should receive the widest construction of which 
it is properly capable. 

Considering the scope of a gift in these terms as a matter free from authority, 
I confess I should regard it as including at least all the testator’s stocks strictly 
so called (whether loan or proprietary) and also all the testator’s shares strictly 
so called. On this view, all the investments specified in the first five parts of 
the schedule to the summons would, at all events, pass, since there is not a single 
investment in any of these parts which is not described with perfect accuracy 
by one or other of the designations “‘ stock ”’ and ‘‘ shares.’ The area of doubt 
would thus be narrowed, down to the investments specified in pt. VI of the 
schedule, which certainly are not shares or proprietary stock, and, although 
they are interests in various kinds of loan capital or funded indebtedness and 
in these respects resemble loan stock, cannot in point of form be accurately 
described as stock of the latter description. I was, however, referred to the 
recent case of Re Everett, Prince v. Hunt (1), in which Cowen, J., had before him 
the will of a testatrix who bequeathed a number of pecuniary and specific 
legacies, directed her trustees to sell her freehold premises and all her stocks 
and shares and to divide the net proceeds between four named persons, and 
made a residuary gift. The learned judge held ( [1944] 2 All E.R. 19, 20) that 
the expression “all my stocks and shares” in the will then beforo him was 
confined to ‘stocks and shares of limited companies,” that being, in his view, 
the natural meaning of the expression “ stocks and shares.”” He was fortified 
in that conclusion by the fact that in the case before him the effect of construing 
“all my stocks and shares’ as meaning “all my investments ” would be to 
defeat the pecuniary legacies, but there is no doubt that he did found himself 
primarily on the view that the natural meaning of the expression “‘ stocks 
and shares’? was “stocks and shares of limited companies,’’ which natural 
meaning he found nothing in the circumstances to extend. It is submitted, 
in the present case on behalf of those interested on an intestacy that I should 
follow Re Hverett (1) and attribute the same meaning to the gift of “ all my 
stocks and shares ”’ in the very different will now before me. The effect of so 
doing would, apparently, be to produce an intestacy as regards all investments 
specified in the schedule to the originating summons which do not answer 
the description of shares or stock in proprietary capital (as opposed, to loan 
capital or funded indebtedness)—for I think that is the real distinction drawn 
in Re Hverett (1)—and thus to defeat the testator’s intention to the very sub- 
stantial extent represented by the debenture stock specified in pt. II of the 
schedule, the debenture stocks specified in pt. IV (totalling £4,200 in nominal 
value), the British and dominion and. colonial government and Brighton Cor- 
poration stocks specified, in pt. V (totalling several thousand pounds in nominal 
value), and the bonds, notes, etc., specified in pt. VI, the nominal value of which 
is also considerable. I cannot regard Re Everett (1) as laying down, and it 
plainly was not intended to lay down, any general rule as to the meaning of a 
gift of “ all my stocks and shares ” in other wills so widely different in form and 
surrounding circumstances from the will then before the court as the will of 
the present testator is. On the contrary, the learned judge, in the course of his 
judgment, said ( [1944] 2 All E.R. 19, 20) that the matter “is not free from 
ambiguity ’—an observation with which I respectfully concur. Here, there 
are no legacies to be considered, and there is no residuary gift. Moreover, 
as I have already indicated, the scheme of the will and the surrounding cireum- 
stances seem to me to call for the widest construction of the gift of “ all my 
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stocks and shares ” which can properly be assigned to that expression, and I 
regard myself as free, and, indeed, bound, to construe it accordingly. 

What then is the meaning of the gift of ‘all my stocks and shares ” in this 
particular will? In every-day language, such as the testator was using in this 
holograph will, the expression, “‘ stocks and shares,”’ is, I think, quite commonly 
used as a convenient, compendious and comprehensive term to denote all forms 
of investment commonly dealt in on stock exchanges, such as are sometimes 
also compendiously referred to as “ stock exchange investments”? without 
any intention of distinguishing between, or excluding any of, the various kinds 
of investment falling within this wide and general category. It is in this sense 
members of stock exchanges commonly describe themselves as ‘“‘ stock and share 
brokers.’’ In this sense also the testator might well have been described by 
anyone seeing the list of investments set out in the schedule to the originating 
summons as possessed of substantial capital in stocks and shares without any 
intention of excluding from consideration, for instance, the investments specified 
in pt. VI of the schedule because those investments, considered individually, 
cannot with strict accuracy be described as “‘ stock.” Support for this usage 
is, moreover, to be found at a higher level than that of common speech. In 
Perrin v. Morgan (2) Lorp Romer, in discussing the rule under which the word 
“money ”’ in wills had come to be construed as including, in addition to cash 
in hand, certain choses in action by means of which cash is readily procurable, 
said ( [1943] 1 All E.R. 187, 198) : 


It includes, for instance, balances due to the testator on current or deposit account 
at his bank. A testator does not of course possess any of the cash that is at the bank. 
But people commonly speak of the balances due to them from the bank as their money 
at the bank, and the rule can be justified on this ground. But people just as commonly 
speak of their money in the funds or their money in this or that company or concern, 
and why all stocks and shares such as usually form the bulk of a testator’s personal 
property should not also be included is what I have never been able to understand. 
I can see no intelligible reason for excluding them when the rule was opened so as to 
admit a testator’s balance on deposit account. But such seems to be the law, and, 
- when a testator is found to be using the word “ money ”’ for the purpose of distinguishing 
one item of his property from the remainder, the word prima facie bears the meaning 
attributed to it by the rule. A testator nevertheless may by his will when properly 
construed show an intention not to use the word ‘‘ money ” as defined by the rule, 
but to include in it his stock exchange investments or even the whole of his residuary 
personal estate. 


I think in this passage LORD RoMER is clearly using the expression “‘ all stocks 
and shares ’’ in the comprehensive sense to which I have referred, and, indeed, 
as a synonym for the expression ‘stock exchange investments ’”’ which he 
uses a few lines later. 

The conclusion to which I have come, therefore, is that on the true con- 
struction of this particular will, construed in the light of the relevant surrounding 
circumstances, the testator used the expression ‘‘all my stocks and shares ” 
in the comprehensive sense above indicated, and that the gift in question, 
accordingly, operated as a gift of all the investments specified in the six parts 
of the schedule to the originating summons, including (in cases in which there 
has been any change of investment since the testator’s death) the investments 
now representing the same. ' 

Declaration accordingly. 

Solicitors : Rose, Johnson & Hicks, agents for A. C. Woolley & Bevis, Brighton 
(for the Public Trustee); Burton & Ramsden (for next of kin); Farrer & Co. 
(for the Royal Sussex County Hospital). 

[Reported by RK. D. H. Ossporne, Esq., Barrister-at-Law.] 
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[Court or CriminaL Apprat (Lord Goddard, C.J., Humphreys and Pritchard, 
JJ.), April 19, 1948.] 

Ewidence — Confession — Admissibility — Inducement — Driver of motor vehicle 
charged with being drunk—Advice by doctor to permit medical examination. 

Road Traffic—Driving while under influence of drink—Evidence of police doctor 
—Independent professional man—Road Traffic Act, 1930 (c. 43), 8, 15 (1). 

A motorist was arrested on a charge, under s. 15 (1) of the Road Traffic 
Act, 1930, of driving a motor car while under the influence of drink. He 
was taken to a police station where, following the normal procedure, a 
police doctor was called. The motorist at first refused to be examined, 
but eventually, after being told that it might be to his advantage, he 
underwent an examination as a result of which he was certified as being 
in an unfit state to drive a car owing to his consumption of alcohol. The 
motorist appealed against his conviction under s. 15 (1), the substantial 
ground of appeal being that the police doctor’s.evidence was inadmissible. 

Hep : the law relating to the exclusion of confessions made as a result 
of persuasion, promises or threats did not apply and the evidence was 
admissible. 

Per cur.: In England a police doctor does not, as may be the case in 
Scotland, act ‘‘ as the hand of the police.”” His evidence should, therefore, 
be accepted as that of a professional man giving independent expert evidence 
with a desire to assist the court. 


[As To ADMISSIBILITY OF A CONFESSION ARISING FROM INDUCEMENTS, see HALS- 


BURY, Hailsham, Edn., Vol. 9, p. 203, para. 291; and ror Casxs, see DIGEST, Vol. 


14, pp. 417-426, Nos. 4358-4498. ] 


Cases referred to: 
(1) Reid v. Nixon, Dumigan v. Brown, 1948 Sessions Notes 17. 


A 


APPEAL against convictions of driving while under the influence of drink — 


and dangerous driving, contrary to ss. 11 and 15 of the Road Traffic Act, 1930. 
The substantive ground of appeal was that the evidence of a police doctor who 


examined the appellant was inadmissible. The appeal was dismissed. The 


facts appear in the judgment of the court. 


E. Garth Moore and J. MacGregor for the appellant. 
Seaton for the Crown. 


HUMPHREYS, J. [delivering the judgment of the court]: The appellant 
was convicted at Cambridgeshire Quarter Sessions, under s. 15 (1) of the Road 
Traffic Act, 1930, of driving a motor car while under the influence of drink 
to such an extent as to make him incapable of having proper control of the 
vehicle, and, on the same facts and in relation to the same matter, of dangerous 
driving, under s. 11 (1) of the Act. On the first charge he was fined £50 and 
was disqualified for 12 months for holding a licence to drive a motor car, while 
on the second charge he was fined the nominal sum of £1. He now appeals 
on what are described as questions of law from those convictions. 

The appellant was seen by police officers to drive his car on the wrong 
side of the road and without lights at night. On examination it appeared to 
the officers that he was drunk and they took him to the police station on a charge 
under s. 15 (1) of the Act. At the police station the ordinary procedure was 
carried out, 7.e., the person in charge of the police station was told what the 
charge was, and he then informed the appellant that a doctor would be sent 
for to examine him. That was the result of a general order which was issued 
to the police forces in England many years ago in order that there might be no 
complaint (as there had frequently been thitherto) that, when a man was charged 
by a policeman with being drunk and denied that he was drunk, the only 
evidence other than his own was that of policemen who were likely to support 
each other. An order was, therefore, given that, on every occasion when 
& man was charged with being drunk and seriously denied that that was the fact, 
a doctor should be sent for if possible. In this case, therefore, Dr. Brown, the police 


Jie 
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doctor, attended and examined the appellant who was told more than once that 
if he wished, he could have present a doctor of his own and he was asked to give the 
name of a doctor who would come. Ho said that he had never had a doctor 
in his life, but it now appears that he had been attended by a Dr. Simpson, the 
doctor who was eventually calied. As, however, the appellant did not at that 
tame give the name of a doctor, the police doctor examined him and certified 
that, owing to his consumption of alcohol, he was in an unfit state to drive a 
motor car and was properly charged with that offence. 

It is argued that the evidence which the. police doctor gave was inadmissible 
on @ ground which the court finds it a little difficult to follow. It is said that the 
doctor asked the appellant several times to let him examine him. The appellant, 
apparently, did not wish to be examined, but the doctor was a little persistent 
and explained to the appellant that it might be in his own interest that a doctor 
should be allowed to examine him. The appellant then agreed to be examined, 
but, to repeat the significant expression which he himself used in evidence at the 
trial, he was “very awkward about it.” The evidence was that he was singing 
in the police station and would not stop. The doctor thought he was not 
really in a condition to say whether he would be examined or not, but eventually 
he agreed to be examined and was examined. Counsel for the appellant asks 
us to say that that is such conduct as to render the doctor’s evidence inadmissible 
because the doctor improperly examined a man who was ref using to be examined. 
It is not suggested that the doctor used force to examine the appellant who all 
the time was protesting against the examination. When such a case arises, 
we will deal with the question whether the evidence of the medical man can 
be accepted or not. In the present case the doctor from beginning to end 
behaved perfectly reasonably in the interests of the person he was examining, 
and the mere fact that at one time he said: “It may be better for you ”’ or 
“It may be to your advantage that I should examine you,” cannot be regarded, 
as an inducement to do something so as to bring into operation the law which 
excludes confessions made as the result of persuasion, promises or threats. 

[His Lorpsuip then dealt with the other grounds of appeal, announced that 
the decision of the court was that the appeal failed, and continued :] I should 
add that during the argument we were referred, by counsel for the appellant, 
to the Scottish case, Reid v. Nixon, Dumigan v. Brown (1). In reading the 
opinion of the court in that case, the Lorp JustTicE-GENERAL made a number 
of general observations as to the principles on which police officers and 
doctors should act in examining persons who are charged with such an offence 
as this. According to the opinion, the Lorp ApvocatTE had conceded that 
in all such cases the police surgeon or other doctor summoned, by the police 
to conduct an examination was acting as the hand of the police and not as an 
independent medical referee. This court can only say that it does not agree 
that that state of things exists in this country, whether it exists in Scotland 
ornot. Our view is that the evidence of a doctor, whether he be a police surgeon 
or anyone else, should be accepted, unless the doctor himself shows that it 
ought not to be, as the evidence of a professional man giving independent 
expert evidence with no other desire than to assist the court. 

Appeal dismissed with costs. 

Solicitors: Waterhouse & Co., agents for Few & Kester, Cambridge (for the 
appellant); Vizard, Oldham, Crowder & Cash, agents for Wild & Hewitson, 


Cambridge (for the Crown). 
[Reported by R. HENDRY WuitTe, Esq., Barrister-at-Law.] 
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Re MARRYAT (deceased). WESTMINSTER BANK, LTD. 
v. HOBCROFT. 


[CHANCERY Division (Jenkins, J.), February 19, 20, 1948.] 


Will—Construction—Gift to employees ‘‘ who shall have been in the service of” a 
limited company ‘‘ for a period of five years and upwards ’’—Employment at 
the date of testator’s death—Inclusion of service with testator before formation of 
company—Need- for period to be continuous—Inclusion of war service— 
Inclusion of apprentice in term “‘ employee.” " 

By his will, dated Dec. 19, 1938, a testator, who died on June 22, 1944, 
provided by cl. 12: ‘‘I bequeath to each employee of Marryat and Place, 
Ltd. . . . who shall have been in the service of such company at my death 
for a period of five years and upwards and shall not then be under notice 
given by them or by the company to quit such service the sum of £10 for 
each year of such service in excess of five years but not exceeding in any 
event in any one case a legacy of £200.’’ The company had been formed 
in 1933 to take over and carry on the business formerly carried on by the 
testator himself under the style “‘ Marryat & Place.” 

HELD: (i) no employee could qualify under cl. 12 unless he was actually 
in the employment of the company at the date of the death of the testator. 

(ii) there was nothing in the will to justify the court in construing 
“Marryat & Place, Ltd.” as meaning anything else than the existing 
limited company of that name, or “the service of such company” as 
meaning anything else than the service of Marryat & Place. Ltd.; the 
terms of the gift were capable of application with literal accuracy to the 
facts and extrinsic evidence was not admissible to give the words a different 
meaning from that primarily apparent; and, therefore, the references 
in cl. 12 to the service of Marryat & Place, Ltd., could not be construed 
as including the service of the testator as the predecessor-in business of 
that company, 

(iii) the words “a period of five years’? meant a continuous period of 
5 years, and not an aggregate of lesser periods amounting to five years. 

Tyler v. London & India Docks Joint Committee, (1892) (9 T.L.R. 11), and 
Re Lawson, Wardley v. Bringloe ( [1914] 1 Ch. 682; 110 L.T. 573), applied. 

Re Drake, Drake v. Green ( [1921] 2 Ch. 99; 125 L.T. 461), considered: 

(iv) the question whether a period of war service should be included 
for the purpose of cl. 12 depended on whether there was any agreement 
between the company and the employee concerned that the employment 
should continue during and notwithstanding the war service, and, on the 
facts, apart from the case of any particular employee to whom special 
considerations might be applicable, there was no sufficient reason for the 
inclusion of such service. 

Re Drake, Drake v. Green ( [1921] 2 Ch. 99; 125 L.T. 461), applied. 

(v) apprentices of the testator, who completed their apprenticeship periods 
by working for the company and were paid by the company at the rate 
provided for in their apprenticeship deeds, were entitled to count the period 
of any such apprenticeship so worked for the purposes of cl. 12. 

Pomphrey v. Southwark Press ( [1901] 1 K.B. 86; 83 L.T. 468), applied. 

Horan v. Hayhoe ( [1904] 1 K.B. 288; 90 L.T. 12), distinguished. 


- oe Sot cl meee DoneEzEs, see HALSBURY, Hailsham Edn., Vol. 34, 
: -325, paras. , 374; and For Caszs, DIGEST, : : “IVa, 
ore ES, see DIGEST, Vol. 44, pp. 899-903 
Cases referred to : 
(1) Re Lawson, Wardley v. Bringloe, [1914] 1 Ch. 682; 83 L.J.Ch. 519°: 110 EAE: 
573; 44 Digest 900, 7593. 
(2) Re Drake, Drake v. Green, [1921] 2 Ch. 99; 90 L.J.Ch. 381; 125 L.T. 461; 
44 Digest 900, 7602. 
(3) ae econ & India Docks Joint Committee, (1892), 9 T.L.R. 11; 34 Digest 
t ; ; 
(4) Re ce v. Cole, [1919] 1 Ch. 218; 88 L.J.Ch. 82; 120 L.T. 374; 44 Digest 


(5) Marshall v. Glanville, [1917] 2 K.B. 87; 86 L.J.K.B. 767; 116 L.T. 560; 34 
Digest 62, 379. 
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(6) Re Feather, Harrison v. Tapsell, [1945] 1 All E.R. 552; [1945] Ch. 343: 115 
L.J.Ch. 6; 172 L.T. 308; 2nd Digest Supp. wae 

(7) Horan v. Hayhoe, [1904] 1 K.B. 288; 73 L.J.K.B. 133; 90 L.T. 12; 68 J.P. 
107; 34 Digest 502, 4145: 


(8) Pomphrey v. Southwark Press, [1901] 1 K.B. 86; 70 L.J.Q.B. 48; 83 L.T. 
468; 65 J.P. 148; 34 Digest 421, 3414. 


_ ADJOURNED Summons as to the construction of a will. The facts appear 
in the judgment. 

Winterbotham for the plaintiff. 

Danckwerts for persons claiming under cl. 12 of the will. 

Wilfred M. Hunt for residuary legatees. 

Hubert A. Rose for other residuary legatees. 


JENKINS, J.: This summons raises a number of questions as to the 
effect of a gift in the will of the testator to the employees of a company, called 
Marryat & Place, Ltd., which was formed in February, 1933, to take over and 
carry on the business of electrical engineers formerly carried on by the testator 
himself under the style of Marryat & Place. The will is dated Dec. 19, 1938, 
aad, at the date when it was made, the testator was some 68 years of age. 
He died on June 22, 1944, and on Dec. 5, 1944, his will was proved by 
Westminster Bank, Ltd., as executor. The relevant provisions of the will 
are contained in cl. 12, which is as follows :— 

I bequeath to each employee of Marryat & Place, Ltd... . who shall have been in 
the service of such company at my death for a period of 5 years and upwards and 
shall not then be under notice given by them or by the company to quit such service 
the sum of £10 for each year of such service in excess of 5 years but not exceeding 
in any event in any one case a legacy of £200. 


I will deal, first, with the question whether, to qualify as an object of the gift, 
it is necessary for an employee to have been in the employment of the company 
at the date of the death of the testator. Prima facie, under cl. 12, no employee 
could qualify unless he was in the employment of the company, and, accordingly, 
a member of the class of beneficiaries designated by the testator, at the date 
of the testator’s death, that being the date at which the will came into operation. 


- This conclusion is reinforced by the provision ‘‘ and shall not then be under 


notice given by them or by the company to quit such service ...’? The 
testator can hardly have intended to include employees who had actually 
quitted the service of the company before his death while excluding employees 
who were still in such service at his death on account of the fact that they were 
then under notice to quit. It seems clear, therefore, that no employee could 
qualify unless he was in the employment of the company at the date of the 
death of the testator, and I so decide. 

The next question arises from the fact that the business carried on by the 
company was that formerly carried on by the testator under the style of 
““Marryat & Place ’’ and taken over from him by the company on its formation 
in February, 1933. The business continued without a break and the people 
employed in it by the testator remained as employees of the company. The 
testator took a kindly interest in the employees at all times, and he seems 
to have made no distinction between service under himself as proprietor of the 
business and service with the company after the transfer. For example, he 
used to make presents of gold watches to employees in recognition of long service, 
and for this purpose he appears to have treated service with the company and 
service with himself as its predecessor in business as one and, the same. It 
is said that these circumstances are sufficient to justify me in holding—and I 
am, accordingly, invited to hold—that cl. 12 is to be construed so as to include 
service with the testator as the company’s predecessor in business as well as 
service with the company itself. In other words, I am invited to place a special 
interpretation on the language of cl. 12, by reference to extrinsic evidence. 
That process is to be applied only exceptionally and with the greatest caution 
in the construction of a will. If an ambiguity arises on the application to the 
facts of the case of the terms of a will, in themselves apparently unambiguous, 
the court may have recourse to extrinsic evidence to resolve the ambiguity, 
but the class of cases in which this course is admissible is confined to very narrow 
limits. Where, as in the present case, no ambiguity arises—for the terms of 
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the gift are capable of application with literal accuracy to the facts of the case 
—a court of construction is not entitled to remodel its terms on the ground, that 
the evidence*gives rise to a possibility, or even a probability, that the expressed 
terms of the gift are not such as to give effect to the testator’s real intention 
or makes it appear that a gift in different terms would have been fairer or more 
reasonable. I find nothing here to justify me in construing ‘‘ Marryat & Place, 
Ltd.”’, as meaning anything else than the existing limited company of that name, 
or ‘‘ the service of such company ”’ as meaning anything else than the service 
of Marryat & Place, Ltd. It is pointed out that the formation of the company 
took place only just over 5 years before the date of the will, so that no employee 
could have been entitled at all if the testator had died at once, because none 
would have completed a full year in excess of the qualifying period of five years 
in the service of the company. It is further pointed out that the individual 
maximum of £200 could in any case only have been reached if the testator had 
reached the age of 88. These considerations may be enough to raise a doubt in 
one’s mind, whether the testator did not really intend, to include service with 
himself as the company’s predecessor in business as well as service with the 
company, but a mere doubt is not enough to over-ride the plain language he 
has used. It may be that he did not expect to die within a short period of the 
making of his will. It may be that he thought he might live to 90, and, there- 
fore, considered it would be as well to provide for an individual maximum of 
£200. It may be that he advisedly confined his bounty to service with the 
limited company, thinking that the total sum involved might otherwise be 
larger than he cared to devote to this object. I, therefore, find myself unabie 
to hold that the references in cl. 12 of the will to the service of Marryat & Place, 
Ltd., are to be construed as including the service of the testator as the pre- 
decessor in business of that company. 

The next question is, in effect, whether ‘‘ service for a period, of 5 years and 
upwards ”’ connotes continuous service for 5 years and upwards, or whether 
it is satisfied by a series of disconnected periods, none exceeding five years, 
but amounting in the aggregate to a period of 5 years and upwards. There 
is some authority on this question to which I ought to refer. Re Lawson (1) 
deals with the will of a testator who died in 1912 and bequeathed to each of his 
“‘ domestic servants ’’ who should have been in his service for 2 years before 
his death the amount of one year’s wages, free of duty. One of the claimants 
for this legacy was B. a certified male nurse and masseur, who was first engaged 
in 1907 by the receiver in lunacy of the testator’s estate as an assistant attendant 
on the testator at a weekly wage of a guinea. He did not sleep in the house, 
but he took some of his meals there. From November, 1910, till the testator’s 
death, with one break, he was engaged on night duty, 12 hours at a time, at a 
salary of two guineas a week paid every fourth week. Owing to the strain 
of this attendance B. was obliged to take a holiday of 4 months in 1911 with 
the consent of the receiver, and during his absence he received no salary. While 
in attendance on the testator he was free to undertake other work and he did 
so to a limited extent. On a summons by the executors of the testator to 
determine the question whether B. was entitled to the legacy, it was held that 
pee a domestic servant, the term “ domestic ” being equivalent to ‘‘ house- 
a d,”’ and that, although the service must be continuous for the period named, 

1at did not involve service from day to day, and the suspension of the service, 
Male the consent of the master, did not disentitle B. to the legacy claimed. In 

© course of his judgment, Evz, J., said ( [1914] 1 Ch. 686): 

Sle the second point Mr. Draper is no doubt quite right when he says that in 
er to comply with the condition attached to the bequest it is incumbent on the 
Servant to shew that his service has been a continuous one for the period named by 


C 


the testator. He cannot fulfil the condition by proving discontinuous periods of service H 


the ounting in the aggregate to 2 years. But even so, that does not, I think, involve 
t © Necessity of actual daily service for the whole period. It cannot be that if, owing 
1 ae or for any other reasonable cause, the servant absents himself for a time 
and suspends his services with the full authority and consent of the employer, the 
Stars of the relationship of master and servant is thereby broken. It is true that 

this case, in the circumstances I have mentioned, no payment was made to the 
servant while his absence continued, but I do not think this element is of itself 


conclusive, coupled as it was with th. : <a 
as soon as his health e arrangement that he was to return to his duties 


was restored. The result is that, in my opinion, the service of — 
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the respondent was of such a nature as to qualify him to clai i i i 

to be paid, a legacy as a domestic Sai of the testator. see ree eds entitled 
The ratio decidendi, therefore, was that continuous service for the period named 
was required, but that absence of the character and in the circumstances there 
im question involved no break in the requisite continuity of service. Re Lawson 
(1), therefore, provides authority in favour of the view that in the present 
case I ought to construe service “‘ for a period of 5 years and upwards ”’ as meaning 
continuous service for such a period. Moreover, there is here a specific reference 
to & period,”’ which is not to be found in the bequest in Re Lawson (1) and which 
reinforces the conclusion that the stipulated number of years must form a 
continuous period. On the other hand, in Re Drake (2) a testator, who died 
in 1919, by his will, after giving a pecuniary legacy to two of his indoor servants, 
bequeathed to each other of his “indoor and outdoor servants” who 
should have been in his service for ten years before his death the sum of 
£200 in addition to any moneys owing to them respectively by him at his decease, 
and to each other of his ‘‘ indoor and outdoor servants ”’ who should have been 
in his service for 5 years, but less than 10 years, “the amount of one year’s 
wages ”’ in addition to any other moneys owing to them by him at his decease. 
LAWRENCE, J., held that in the case of certain employees, whose employment 
had been interrupted by military service, the period of their military service 
could not be deemed service with the testator, but that their service with the 
testator before and after their military service could be aggregated in computing 
the qualifying period of the bequest. The conclusion reached in Re Drake (2) 
on the question whether the stipulated number of years service must be con- 
tinuous was thus the exact opposite of the view taken by Evz, J., in Re Lawson (1). 
The relevant passage in the judgment of LawRENcE, J., in Re Drake (2) was 
as follows ( [1921] 2 Ch. 107) : 

The only point remaining to be dealt with is whether the period of service before 
the servant joined the colours can be aggregated with the period of service after he 
came back and was re-engaged, for the purpose of making up the ten years or 
five years, as the case may be, under the will. In my view, the language of the will 
justifies me in holding that these periods can be aggregated. All that the will requires 
is that a servant should have been in the testator’s service for upwards of ten years 
or five years prior to his death. I think that the language of the will does not compel 
me to hold that the service must necessarily have been continuous, but is wide enough 
to include service in which there has been a break. I therefore, decide that the period 
of service prior to the service in His Majesty’s Forces ought to be taken into account 
in computing the qualifying periods under the will. 


I was also referred to Tyler v. London & India Docks Joint Committee (3) 
where an employee of the defendants, in an action for wrongful dismissal, 
claimed, to be entitled to a certain pension. The only passage in the statement 
of facts to which I need refer is taken from the rules as to contributions by 
employees to the superannuation fund, namely {9 T.L.R. 11) : 

3... each officer or employee . . . shall receive annually such a sum as shall 
be equal to one-sixtieth part of the amount of his salary or wages at the date of his 
superannuation or retirement for every year fully ended during which he shall have 
been in the service of the company. 4. If any officer or employee shall be super- 
annuated from the service of the company at the prescribed age, after he has been 
in such service for a less period than ten years, the company may... pay such 
officer or employee a superannuation allowance . . . or may give him in lieu of such 
allowance ... a gratuity... 


The question, so far as material for the present purpose, was whether the 
defendant had been in the service of the company for a less period than 10 years. 
If so, the company could only be compelled to pay him a gratuity as opposed 
to the pension to which he would otherwise be entitled. He had, in fact, been 
in the service of the company for two periods with a break. The two periods 
added up to 17 years, but neither amounted by itself to 10 years. It was 
contended, on his behalf, that by his two distinct periods of service amounting 
in the aggregate to 17 years he had for the purposes of the rules been in the 
service of the company for a period which was not less than 10 years, and was, 
therefore, entitled to a pension. LORD EsHER, M.R.., said, in his judgment (zbid.): 


But the question as to whether or not they had the option of giving him only a 
ice according to r. 4 “ for 


gratuity depended upon whether he had been in their servi 
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i n ten years” [sic: see ante]. Such a period must mean ten 
eee coae ee tea pieietons hee had exercised an option which they fully 
possessed of giving him only a gratuity. 
That seems to be clear authority for the view that a stipulation as to service 
for a period of so many years connotes a continuous period of so many years 
service. Having regard to the decision of the Court of Appeal in Tyler v. 
London & India Docks Joint Committee (3), which is a decision on the same side 
as Re Lawson (1), and to the fact that cl. 12 of the present will expressly requires 
service for ‘‘a period” of so many years, as opposed to service for so many 
years simpliciter (in this respect resembling Tyler v. London & India Docks 
Joint Committee (3), and differing from both Re ‘Lawson (1) and Re Drake (2) = 
my proper course is to hold that the provision here in question requires service 
for a continuous period of 5 years and upwards down to the date of the testator's 
death. Moreover, if the matter was free from authority, I should adopt the 
same construction, as it seems to me to be reasonably plain from the language 
here used that a single, or continuous, period is intended. 

So far, therefore, an employee, who was in the service of Marryat & Place, 
Ltd., at the date of the death of the testator and‘had been in such service for a 
continuous period of over five years, is entitled, under cl. 12, to a sum of £10 
for each year of such service in excess of 5 years, up to a maximum In any one 
case of £200, which, however, cannot have been attained by any employee 
in view of the date of the testator’s death as compared, with that of the formation 
of the limited company. The next question arises from the fact that many 
of these employees had gone on war service. Is any period during which they 
were on war service to be treated as a period of service with the company for 
the purposes of cl. 12? There is some authority on this point also. I -look 
again at Re Drake (2), where LAWRENCE, J., said ( [1921] 2 Ch. 106) : 


The next point which I have to decide arises in this way. Some of the servants joined 
the colours during the war, and were absent from the testator’s service for varying 
periods. The question is whether the period of their military service can be counted 
in the ten years or five years, as the case may be, for the purpose of qualifying them 
for the legacies given by the will. It is argued by Mr. Owen Thompson that these 
servants continued in the service of the testator, notwithstanding that they were 
serving with H.M. Forces, and in support of his argument he relies upon the decision 
in Re Cole (4). There Sarcant,J., held, under special circumstances, that a gentleman 
had not ceased to be in the employ of a company, although he had voluntarily enlisted 
and was still serving in His Majesty’s Forces. But in my opinion the facts of that 
case are altogether different from the facts we have here. .in that case the learned 
judge concluded as a fact that the employment by the company continued, although 
there was a temporary dispensation by the directors under which the legatee was 
not bound to render actual service to the company during the time he was employed 
in His Majesty’s Forces. In the present case I can come to no such conclusion. The 
persons concerned were servants employed at a weekly wage. Some of them had 
voluntarily enlisted, and others were compelled to join the colours. In all cases they 
left the testator’s service with a promise by the testator to re-engage them on their 
return should they so desire. In these circumstances I regret to find myself quite 
unable to hold that while these men were serving in His Majesty’s Forces they were 
in the testator’s service, and that, after all, is the only point to be determined on this 
part of the case. I therefore most reluctantly feel compelled to make a declaration 
that the time during which the servants served in His Majesty’s Forces, cannot be 
counted towards the length of their service with the testator. 


That decision indicates that prima facie where an employee leaves his employ- 
ment under a given employer for service in the forces or other full time employ- 
ment he ceases to be in the service of such employer, though the facts of any 
particular case may be such as to exclude this general rule. 

; Marshall v. Glanville (5), where the question arose under a contract of service, 
is a decision which proceeds on similar reasoning. The facts of that case are 
that the defendants, a firm of drapers, appointed the plaintiff as their repre- 
sentative for the Midlands, North of England, and Scotland, under an agree- 
ment which was terminable by six months notice on either side. On July 
12, 1916, the plaintiff joined the Royal Flying Corps. Four days later he would 
have been compelled to join the forces by virtue of the Military Service Acts, 
and it was held that the agreement was subject to the implied term that it should 
cease to be binding if future performance became unlawful, and that, perfor- 
mance having become unlawful by virtue of the Military Service Acts on July 
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12 or four days later, the agreement was then finally determined and not merely 
suspended. Rowzarr, J., in his judgment, said ( [1917] 2 K.B. 90): 


The plaintiff was in the employment of the defendants. According to the finding 
of the county court judge he was ‘called up for military service on July 12 or 16. 
Mr. Moyses contended that this did not terminate but only suspended the contracts 
of employment. I cannot agree with that contention. The effect of the Military 
Service Act, 1916, was to take the plaintiff out of the employment of the defendants. 
He could no longer execute their orders or go about their business and they could 
no longer employ him. For the present and for an indefinite period in the future he 
is out of their employment. The position is inezpable of further statement. 


A contrary conclusion was reached in Re Cole (4) referred to and distinguished 
by LAWRENCE, J., in Re Drake (2). In that case a testator gave a legacy of 
shares in a company to each of his three sons who should, before attaining 20, 
enter the employment of a named company and remain therein until the age 
of 33. In 1913 one of the sons, who was born in 1895, before attaining the age 
of 20, entered the company’s employment, but in September, 1914, he volun- 
tarily, and, with the consent of the company’s directors, joined His Majesty’s 
Forces, from which he had not obtained, his discharge. It was held that the 
son had not ceased to be in the employment of the company, although from the 
time when he entered the army he had not actively served the company. The 
facts are further stated as follows ( [1919] 1 Ch. 219): 


At the age of 18 Brian S. Cole entered the service of the company as a clerk at a 
nominal salary of £1 5s. Od. a month (afterwards raised to £2 10s. 0d. a month), and 
he continued in this service until Sept. 15, 1914, when he voluntarily enlisted, with 
the approval of the directors, in His Majesty’s Forces, in which he had since con- 
tinuously served. The evidence showed that, although during his absence on duty 
the directors, in view of the fortune to which he was contingently entitled, did not 
continue payment of his salary, yet neither they nor he at any time intended or desired 
to terminate his service with the company, and that both intended that those services 
should be resumed as soon as he obtained his discharge. 


On those facts SARGANT, J., found himself able to hold that the defendant in 
question remained in the employment of the company, notwithstanding that he 
had left the company for the purposes of military service. In the course of 
his judgment he said (2bid., 223) : 

Now it seems to me that the question whether he is in the employment of the 
company is not the same thing as the question whether he is in fact rendering actual 
service to the company. Suppose that he had fallen ill, and had had to be away for 
a year, or two, or three years. Under those circumstances, the company might be 
justified in dismissing him, and very likely would dismiss him, and in that case he 
would certainly cease to remain in the company’s employment. But, on the other 
hand, it is quite possible that the company, valuing his services, would desire to retain 
him in its employment, and would make arrangements under which that employment 
should continue, although no actual services were rendered. And whether or not they 
paid him a salary during that time would not be in any way conclusive ; it would 
only be one of the indicia from which one might gather whether the employment did 
continue or did not. Here, whether I look at the affidavit of Mr. Brian Spearing Cole 
himself, or at the affidavit made by the directors of the company, or at the terms of 
a written agreement entered into by Mr. Cole and the company a few weeks ago, just 
prior to his attaining the age of 23 years, it seems to me quite clear that the intention, 
both of the company, by its directors, and of Mr. Brian Cole, was that the employment 
should continue, but that there should be a temporary dispensation of obligation to 
render service under the contract of employment. 

This reasoning, founded on the facts of the particular case, enabled the learned 
judge to hold that the individual concerned when he joined the army did not 
cease to be in the employ of the company. ; 

Finally, in Re Feather (6) CoHEN, J., reached the same conclusion with respect 
to service in the recent war. In that case the testator, by his will dated Oct. 
14, 1937, bequeathed to T. £2,000 “if still in my employ and not under notice.’ 
T’. was employed by the testator until Aug. 3, 1940, when he was called up and 
joined the army. The testator then agreed to pay T. £2 a week and to allow 
his wife to live in a cottage rent free. It was arranged that T., when on leave, 
should help the testator, and, in fact, he did so, being paid extra for tho work 
he then did. The testator died in 1943, and the summons asked whether T. 
was entitled to his legacy. One of the executors made an affidavit in which he 
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stated that the testator had told him, when the question of T.’s legacy was 
raised, that T. was still in his employment, notwithstanding the call up. 
Whether this evidence was admissible was disputed. It was held that on the 
evidence T. was still in the testator’s employ at his death, and was, accordingly, 
entitled to the legacy. - Both Re Cole (4) and Re Drake (2) were referred to. I 
do not think I need read, at length from the judgment of CoHEN, J. He makes 
it perfectly plain that his conclusion that the legatee in question remained, 
in the testator’s employment depended on the facts of the particular case showing 
the intention of the testator that the employment should continue. 

The facts here fall far short of showing any agreernent between the company 
and the employees indicating that the employees were to contimue in the service 
of the company notwithstanding their war service. The most one can say 18 
that the testator and the company kept in touch with the employees who were 
on service, and, in particular, with the apprentices, to each of whom the testator 
used to give 7s. 6d. every 3 months, and that the testator and the company 
had every intention of taking back into the service of the company any. old 
employees who might desire to return on release from war service. These 
facts fall far short of what is required to take the case out of the general rule 
in Re Drake (2). Accordingly (subject to the possible exception of any particular 
case in which special circumstances comparable to those in Re Cole (4) and 
Re Feather (6) could be shown to have existed, though no such particular cases 
are suggested in the evidence before me), I hold, with regret, that there is no 
sufficient ground to justify the inclusion of war service for the purposes of cl. 12. 
I see no distinction between an employee who went direct from the company’s 
employment to full time war service and one who started on part time war service 
and, was afterwards taken on full time war service. As soon as an employee 
in the latter category went on full time war service, his employment with the 
company terminated and he ceased to be in the service of the company. _ 

The only remaining question arose from the fact that, before the incorporation 
of the company, the testator used to take apprentices to learn the trade, and that 
practice continued after the formation of the company. The testator was the 
master and they were his apprentices. The normal period of apprenticeship 
was five years. After the formation of the company, the apprentices previously 
apprenticed to the testator worked for the company and were paid by the 
company at a rate provided for in the apprenticeship deed. The question 
arose whether the period of any such apprenticeship was to be reckoned as a 
period of service with the company for the purpose of cl. 12. This is a point 
of some technicality. I have come, on the whole, to the conclusion that these 
apprentices, while thus working for the company, were in the service of the 
company within the meaning of cl. 12. I appreciate the distinction between 
the relations of master and apprentice and those of master and servant, that the 
obligations are of a different character, and that, so far as the former relation- 
ship was concerned, the testator and not the company was the master. On the 
other hand, the apprentices worked for the company alongside the general 
body of employees of the company. De facto, they were in the service of the 
company. I was referred to Horan v. Hayhoe (7) which was a decision that an 
apprentice is not a servant for the purposes of the Revenue Act, 1869, though 
he is employed by the master. The case, arising, as it did, under a taxing Act, 
was, however, one in which a strict and narrow construction of the word 
“servant ’’ was appropriate. I was also referred to a passage in HaLsBURY’S 
Laws or ENGLAND, 2nd ed., Vol. 34, p. 482, para. 560, where the expression 
“contract of service or apprenticeship”? appears. Parties to both forms of 
contract are included in the term “ workman” within the Workmen’s Com- 
pensation Act, 1925: ibid., p. 802, para. 1138. There, again, one finds 
apprentices regarded as employees. I was referred to one workmen’s com- 
pensation case, Pomphrey v. Southwark Press (8), the facts of which are far 
removed from those of the present case, but which does, I think, bear out the 
conception of an apprentice as being employed by and working for an employer, 
although, as was pointed out in the course of the argument, the relation of master 
and apprentice is different from that of master and servant. It seems to me 
that, for the purpose of construing this will, I am justified in holding that the 
apprentices of the testator, who worked for the company during a period of 
apprenticeship, are entitled to include the period during which they so worked 
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in reckoning the period during which they had been in the service of the company 
at the death of the testator. Declaration accordingly. 
Costs of all parties out of the estate in due course of administration. 
Solicitors: Bentleys, Stokes & Lowiless, agents for D. G. Verney, Brandreth & 
Iles, Southend-on-Sea ; Bulcraig & Davis. 
[Reported by R. D. H. OsBoRNE, EsqQ., Barrister-ai-Law.] 


HUTTON v. WATLING AND ANOTHER. 
(Court OF ApPEAL (Lord Greene, M.R., Somervell and Cohen, L.JJ.), 

April 15, 1948.] 

Evidence—Variation of written contract by oral evidence—Sale of business— 

Construction. 

A typewritten document relating to the sale of a business was signed 
by the vendors over a 6d. stamp and the signatures were witnessed. The 
document, which opened formally with: “To sale of business between 
Mr. and Mrs. W., on the one part, hereinafter called the vendors, and 
Mrs. H., on the other part, hereinafter called the purchaser,” acknowledged 
the receipt of the purchase price of the business, and then set out 4 number of 
clauses containing onerous covenants by the vendors, including an option 
clause in the following terms: ‘In the event of purchaser wishing at 
any future date to purchase property in which the business is situated, 
she has the option of purchase at a price not exceeding £450.” - In an 
action for specific performance of the agreement it was admitted that a 
letter from the purchaser to the vendors was a valid exercise of the option, 
if the option was valid and enforceable, but the vendors invited the court 
to say that the document was a mere informal memorandum of the agree- 
ment between the parties and to admit parol evidence of the true terms 
of the contract, and they contended that the option clause was an inde- 
pendent stipulation which formed no part of the agreement and was unen- 
forceable for want of consideration :— 

HELD: on a true construction, the document was intended by the 
signatories and had been represented to the purchaser to be a true record, 
of the contract and was accepted by the purchaser as such, and, therefore, 
parol evidence to prove an antecedent oral agreement different in its terms 
was inadmissible and the covenants, including the option clause, must 
be read as part of the consideration for the purchase price. 

Decision of JENKINS, J. ( [1947] 2 All E.R. 641), affirmed. 

[As to Exctusion or Extrinsic EvinpENCcE TO ConTRADICT OR VARY DOCUMENTS, 
see HALSBURY, Hailsham Edn., Vol. x, p. 265, para. 331 ; and ror Cases, see DIGEST, 
Vol. 17, pp. 305, 312, Nos. 1176-1236] 

Cases referred to: 4 
(1) Roe v. Naylor (R. A.), Ltd., (1918), 87 L.J.K.B. 958; 119 L.T. 359; 22 Digest 
68, 397. 
(2) L’Estrange v. Graucob (F.), Ltd., [1934] 2 K.B. 394; 103 L.J.K.B. 730; 152 
L.T. 164; Digest Supp. 

AppEAL by the vendors from an order of Jenxuys, J., dated Nov. 3, 1947, 
and reported [1947] 2 All E.R. 641, granting specific performance of an option 
clause in @ document relating to the purchase of a business. The facts appear 
in the judgment of Lorp GREENE, M.R., The appeal was dismissed. 

J. F. Bowyer for the vendors. 

Jopling for the purchaser. 

LORD GREENE, M.R.: The vendors appeal against an order for specific 
performance made against them by Jenkins, J. To the claim. for specific 
performance there remains one objection only, viz., that raised in this court, 
there being no appeal from the decision of J=nxKrvs, J., in so far as it disposes 
of a defence based on the rule against perpetuities. The option, which, 
assuming it is a binding option, was duly exercised, is contained in a badly 
constructed document dated Sept. 6, 1937. That document relates to the 
purchase of a business by the purchaser from the vendors. It has a number 
of paragraphs, one of which contains the alleged option in these terms : ; 

In the event of purchaser wishing at any future date to purchase property in which 
the business is situated, she has the option of purchase at a price not exceeding £450. 
The document is typewritten. It is stamped with a sixpenny adhesive stamp 
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over which there appear the signatures of the vendors, which are witnessed 
by a Mr. Williams. On the face of it the document appears to be intended 
by the signatories to record a transaction of a contractual nature. It starts 
off in the first paragraph with the words : . 

To sale of business between Mr. and Mrs. A. Watling, on the one part, hereinafter 

called the vendors, and Mrs. M. Hutton, on the other part, hereinafter called the 
purchaser. 
That is a very formal beginning and does not suggest that the document is some 
sort of informal memorandum. The vendors and the purchaser are defined, 
and the very use of the words “‘ vendors” and “ purchaser’ suggests a contract. 
Then it sets out: 

The purchase price of the goodwill of the business to be £22 10s. 0d., plus stock and 

fixtures at valuation at time of entry. Our signatures as appended hereon being 
proof and acceptance of monies in complete payment of same. 
According to the defence as pleaded, this document is only a receipt for money 
paid under an oral agreement to purchase goodwill, stock and fixtures. All 
the following paragraphs, which contain, in terms of agreement, & number of 
important and, indeed, rather onerous promises by the vendors, including the 
option clause, are said by counsel for the vendors to be mere surplusage which 
the vendors voluntarily introduced into this record with the bona fide intention 
of allowing the purchaser to take advantage of them, but with no intention 
of being, or of leading her to understand that they intended to be, contractually 
bound to carry them into effect. 

The first thing we have to do is to construe this document in order to under- 
stand its nature. The second paragraph is said by counsel for the vendors 
to record a completed transaction in the sense that £22 10s. Od. had already 
been paid, the stock and fixtures had been valued, and the paragraph records 
the payment of the total sum concerned. In that respect the document operates 
as a receipt, but so does any conveyance which acknowledges the payment of the 
purchase price which was fixed by the contract. It appears to me that the 
second paragraph has no more than thaf affect. £22 10s. Od. is paid as part 
of the purchase price on a contract of sale, and receipt of it is acknowledged. 
That, says counsel for the vendors, completed the transaction which was entered 
into by an oral agreement several days before. The money was paid, so the 
vendors say, on the same day as this agreement was entered into and there the 
matter ended. Counsel says the oral agreement contained none of the terms 
set out in the document. Those terms, in addition to the option clause which 
I have read, may be summarised as follows. The vendors, for their heirs and 
assigns ‘“‘agree not to in any circumstances open or purchase any existing 
business to do business therefrom round or in the area of the present business 

. while the present purchaser, or her heirs and assigns, does business there.”’ 
That, from the point of view of the purchaser, is obviously a clause of great 
importance, because it protects her from the competition of the vendors. It 
purports to protect not only her but her heirs and assigns, whatever that may 
mean. The next paragraph agrees “that while the purchaser pays her rent 
weekly, 7.e., 16s. 6d. a week, this sum including town rates, she shall enjoy her 
business without any interruption whatsoever from the vendors as landlords. 
Furthermore, the vendors agree to keep the premises in good living order.” 
That, again, is a very onerous covenant by the vendors, and it records the fact 
that the purchaser is a weekly tenant at 16s. 6d. a week. Under that weekly 
tenancy she has presumably been paying rent—the contrary is not suggested 
—ever since Sept. 6, 1937, and it is curious that the vendors, having signed this 
document and handed it to her, should now turn round and say: “ Although 
you have been paying rent at 16s. 6d., and your obligation to pay it is referred 
to in this document, we are now going to assert that the whole document is 
completely valueless.”” The next clause is: ‘In the event of better business 
being obtained, we shall not make demands for increased rent.” That is 
simply saying: “If you do well, we shall not put your rent up.” Then 
comes the option clause, and there follows a clause that, in the event of a sale 
oftthe freehold or the reversion without the agreement of the purchaser, the 
vendors agree, if the purchaser is evicted, to pay compensation of not less 
than £50, “ this amount not to include stock and fixtures.” There again is a 
very beneficial undertaking for the purchaser. There is a reference to the 
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possibility of the purchaser wishing to sell at 
iene not to incommode her if a atis ‘apa is a aati = aa eatin 
bode ~~ Saag eget 0 a document means no more than that the court 
ahha eal seri ing, and the true meaning is the meaning which the 
eos whom the document was handed or who is relying on it would 
on it as an ordinary i : : put 
c or y intelligent person construing the words in a proper wa 
in the light of the relevant circumstances. This document, on the face of it, 
was intended to be handed to the purchaser, and it is produced by the pur- 
neers: Indeed, the whole tenor of the document indicates that it is to be the 
purchaser's document. I ask myself: When the purchaser received that 
erst what did she think it meant as an ordinary reasonable person, intelli- 
2 catego nigh the English language in the light of the relevant circum- 
appears to me that she could only have understood that the 
vendors were deliberately and solemnly recording the terms of an agreement 
mat which they were prepared to enter, or, indeed, into which they had entered. 
nven if the purchase money had been paid before this document was actually 
signed, the only inference, it seems to me, on the true construction of it, is that, 
4 53 aed o~ handing over of the document, £22 10s. Od. plus the amount 
as paid, but, quite apart from that, there is an agreement to 
pay rent of 16s. 6d. per week. I should have thought, as I have said, that it 
was quite impossible for the vendors to turn round now and say: ‘ Although 
the document which we handed to you on Sept. 6, 1937, clearly purports to 
record the agreed terms between us and although you have remained in possession 
of the premises and paid the rent without any attempt on our part to quarrel 
with what we said or to go back on what we said, at this distance of time we 
can now turn round and say that this was not a matter for which there was 
any consideration.” The technical ground on which counsel for the vendors 
relies is this, and I do not think I should dispute the technical correctness of 
his proposition. He says : If the document is held to be merely a memorandum 
and not intended to comprise the terms of a contract, it is always admissible 
to show what the true terms were. On the true construction of this document, 
it is capable of being interpreted as a mere memorandum of an informal nature 
and that is sufficient to let in evidence of what the true contract was. That 
contract, he argues, did not include the terms to which I have referred, and, in 
particular, does not include the option. He concedes that if, on the true con- 
struction of this document, it is to be interpreted as containing the contractual 
terms and as being a true and complete record of those terms between the parties, 
he could not call evidence of an antecedent agreement, the object of which 
would be to vary or deduce something from those terms. In my opinion, 
once the document is construed and understood it is clearly only susceptible 
of the interpretation that it was intended by the signatories to be, and was 
represented to the purchaser to be, a true record of the contract and was accepted 
by the purchaser as such. Once that is ascertained, it appears to me that the 
idea of letting in parol evidence to prove an antecedent oral agreement different 
in its terms falls by reason of the ordinary rule. It was that which JENKINS, 
J., held, and, in my opinion, he was perfectly right. 

The case which counsel for the vendors relied on is Roe v. Naylor (1), decided 
in this court. That case appears to me clearly to be entirely different from 
the present. There the purchaser asserted a parol agreement made with the 
vendors through their traveller for the purchase of certain timber. That 
agreement having been entered into, the vendors, through their traveller, 
delivered a sold note which purported to state the terms of the contract, but 
the sold note contained something which was not a part of the terms of the 
oral contract. The purchaser never read that term, much less did he ever 
assent to it, and it was held that he was not bound by it. That is as different 
as any case can be, I should have thought with all respect to the argument, 
from the present case. There was a verbal agreement and the vendors attempted 
to put on the purchaser a term which was no part of the oral agreement, a term 
to which the purchaser had never agreed, and which he never subsequently 
accepted. In those circumstances, it was impossible for the vendors to hold 
the purchaser to that term. Here the case is exactly the reverse. The vendors 
are not trying in any way to put a term on the purchaser which the purchaser 
has never agreed. They are purporting to record in a solemn manner the terms 
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of an agreement containing terms not beneficial to themselves, irene sae 
tageous to themselves. To that they put their signatures, an vont 3 re 
in the language of the document itself that that was the contract. 1t see ae 
me that is a totally different case from Roe v. Naylor (1). There 1s mest? 

case which counsel for the vendors referred to, a decision of a Divisional Court in 
L’Estrange v. F. Graucob, Ltd. (2). There it was not suggested that ica ae 
any contract save that contained in an order form. The order form con see 

a clause excluding warranties. The purchaser signed the form without reading 
the clause. He was, however, naturally held bound by what he had signed, 
although he did not realise that he had signed a document eo ni 
particular clause. Mavuenam, L.J., in his judgment, said ( [1934] 2 K.B. 2 
406) : ‘ 

a case of this nature it is possible that the document signed by a contracting 

party may not be the contract, but merely a memorandum in writing of a preceding 
verbal contract between the parties, and if in this case it appeared that the document 
in question was only a memorandum of # previous contract which had not contained 
the clause excluding all conditions and warranties, the plaintiff might have relied 
upon the case of Roe v. Naylor (1) and contended successfully that, as the clause was 
not a part of the contract, she was not bound by it. : 
The imaginary case that Mavenam, L.J., was considering was one like Roe 
v. Naylor (1), which I have just explained. If, however, the other party to the 
alleged contract, interpveting the document as a reasonably intelligent person in 
the light of the relevant circumstances, would naturally take it as being of & con- 
tractual nature, that concludes the matter and it is not possible to call oral 
evidence to prove that it was a mere memorandum. In the result, the appeal, 
in my opinion, must be dismissed. 

SOMERVELL, L.J. : I agree. Counsel for the vendors submitted that the 
document in question should be construed as setting up, first and on the one 
hand, the terms of the purchase already concluded by the payment of the 
sums mentioned, and, secondly and on the other hand, covenants including the 
option entered into on which this case turns, a provision independent of the 
purchase and subsequent to it and unsupported by any consideration so far as 
the document is concerned because, on this view, the purchase price has nothing 
to do with the subsequent contract. I do not think the document is capable 
of that construction. I think that the covenants in question must be read as 
part of the consideration for the purchase price. I come to that conclusion 
on two grounds, first, on the form of the heading which has already been read 
and, on the face of it, seems to refer to everything which follows, and, secondly, 
the way in which the paragraphs follow each other and the purchaser and the 
vendors are spoken of throughout the document. That is so far as form is con- 
cerned. I also come to the same conclusion on the subject-matter. One can 
imagine a document in which one finds, half way through, a term, dealing with 
some totally different matter from that which appears to be its main subject. 
But that is not so here. What do these covenants deal with ?. They deal with this 
sort of question: Are you going to start a business next door next week ? 
Are you going to turn me out next week ? Are you going to put up the rent 
if I do well? Who is to keep the premises in order? If you sell the reversion 
and I am evicted, what is to happen then? Those are all matters intimately 
connected with the transaction of sale and purchase which was taking place 
between the parties, and, indeed, some of them seem to be matters which it is 
impossible to believe were not the subject of contractual terms but were left 
to voluntary covenants of no legal validity entered into by the vendors subse- 
quent to the transaction. For these reasons, I think the document is incapable 
of the construction which it is necessary for counsel for the vendors to satisfy 
me it can bear before the rest of the points arise. I agree that the appeal 
should be dismissed. 

COHEN, L.J.: I also agree and have nothing to add to the reasons given 
by the learned judge in the court below and my brethren in this court. 

B ice Appeal dismissed with costs. 

Solicitors : Pritchard, Sons, Partington & Holland, agents for Allan @. 
Hawkins & Co., King’s Lynn (for the vendors) ; Metcalfe, Copeman & Pettefar 
(for the purchaser), 


[Reported by F. Gurrman, Esq., Barrister-at-Law.] 


A 


K.B.D.] BOR. BILLPOSTING v. MANCHESTER CORPN. 807 


BOROUGH BILLPOSTING CO., LTD. v. MANCHESTER 
CORPORATION. 


[Ktne’s Brnox Drviston (Lord Goddard, C.J., H 
JJ.), April 13, 1948.] : io , Humphreys and Pritchard, 


Advertisement—A dvertising sign of sheet metal fixed to wall of old theatre— 

Wooden or other structure or erection ’’—Manchester Corporation Act, 1891 

(c. cevii), s. 18 (1). 
By the Manchester Corporation Act, 1891, s. 18 (1), which is included 
in @ part of the Act dealing with matters relating to, buildings, it is 
(with certain exceptions) unlawful “to erect or set up in the city in any 
place any wooden or other structure or crection of a movable or temporary 
character ’’ except under licence from the corporation. The appellants 
fixed to the wall of a building in Manchester an advertising sign consisting 
of a sheet of metal, 60ft. long, on which the advertisement was painted 
and which was nailed to a wooden frame which, in turn, was fixed to the 
wall by means of nails driven into plugs in the wall and by wall hooks. 
The legs of the frame rested on wooden steps and the bottom of the sign 
was 2ft. above ground level. 

HELD : the advertising sign- was not a “ wooden or other structure or 
erection ”’ within the meaning of s. 18, which applied only to structures in 
the nature of buildings. 

Royle v. Orme, (1932) (96 J.P. 468, 471), applied. 

[As To HoarpIncs AND ADVERTISEMENTS, see HALSBURY, Hailsham Edn., Vol. 
26, pp. 518-521, paras. 1099-1105; and ror Casss, see DIGEST, Vol. 38, pp. 178, 
179, Nos. 201-204.] 

Case referred to: 

(1) Royle v. Orme, (1932), 96 J.P. 468; Digest Supp. | 

CasE STATED by the Recorder of Manchester. 

Manchester Corporation refused to grant to the appellants a licence in respect 
of an advertising sign of sheet metal, 60ft. long, which the appellants. had fixed 
to the wall of an old theatre in Manchester, and, purporting to act under the 
Manchester Corporation Act, 1891, s. 18, which forbids any “ structure or erec- 
tion ”’ to be set up in the city except under licence, the corporation ordered the 
appellants to remove the sign. The appellants appealed to quarter sessions 
from the order of the corporation on the ground that the advertising sign was 
not a ‘‘ structure ’’ within the meaning of s. 18 of the Act, but the appeal was 
dismissed with costs. The appellants appealed to the High Court and the 
Divisional Court now allowed the appeal. The facts appear in the judgment 
of Lorp Gopparp, C.J. 


Mais for the appellants. 
W. G. Morris for the Manchester Corporation. 


LORD GODDARD, C.J.: This is a Case stated by the learned Recorder 
of Manchester on an appeal brought by the appellants against an order of 
Manchester Corporation directing them to remove an advertisement which 
they had put up in the middle of the city. The corporation purported to act 
under the Manchester Corporation Act, 1891, s. 18, which is in the part of the 
Act which is headed ‘ Buildings,”’ and, indeed, immediately follows that cross- 
heading. Section 18 (1) provides : 

It shall not be lawful for any person to erect or set up in the city in any place any 
wooden or other structure dr erection of a movable or temporary character (unless 
the same falls within the exceptions hereinafter set forth in this section) without a 
licence in writing first had and obtained from the corporation for the erection or setting 
up of guch structure or erection and every such licence may contain such conditions 
with respect to such structure or erection and the time during which it is to bo permitted 
to continue as the corporation may think expedient . . . 

Then follows the provision for a penalty. Section 18 (2) provides that a licence 
shall not be required : | 

. . . inthe case of any wooden or other structure or erection of a movable or temporary 
character erected.for use during the construction alteration or repair of any building 
unlees the same is not taken down or removed immediately after the completion of 
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i ration or repair or in the case of any wooden or other structure 
pnp ar rt pe the ieee of protecting or of preventing the acquisition of 
rights of light. 

By s. 18 (3): 

The following buildings and works shall be exempt from the operation of this section : 
(A) Buildings expressly exempt from the operation of the Acts or byelaws for the time 
being in force within the city with respect to new buildings and any tent or stand — 
remaining for more than 7 days : (B) Structures or erections erected or set up upon the 
premises of any canal dock or railway company and used for the purposes of or in con- 
nection with the traffic of such canal dock or railway under the provisions of any Act 
of Parliament. 

The sections which follow in this part of the Act deal with matters relating 
strictly to buildings. The marginal note to s. 19 summarises the position : 
‘‘ Limiting period during which approval of plans to remain in force. Section 
20 deals with: ‘‘ Projections from buildings to be subject to approval whether 
the same constitute annoyance or obstruction or not.”’- Section 21 amends 
s. 19 of the Manchester Improvement Act, 1871, which relates to buildings 
in relation to streets, and s. 22 deals with provisions.with regard to water closets 
in houses and such like matters. It is to be noted that, in another part of the 
Act which is prefaced by the cross-heading ‘‘ Miscellaneous,” are s. 31, which 
refers to matters of public entertainment, and s. 32, which deals with “‘ Regula- 
tions as to advertising on bridges, vehicles, etc.,” so that, if this matter depended 
merely on whether or not the advertisement was desirable or not, one would 
have to look at s. 32 to find out whether the corporation had any power to 
prohibit it. They would not have any such power, for s. 32 only deals with 
certain limited classes of advertisements, 7.e., with existing or future advertise- 
ments on railway or canal bridges or viaducts, and with a vehicle exclusively 
or principally used for the purpose of displaying advertisements. It also 
contains various provisions with regard to sky-signs, and, it is admitted that 
the advertisement in this case is not a sky-sign. It is really an advertisement 
hoarding. 

Section 56 of the Act gives a right of appeal to quarter sessions against any 
determination of the corporation, which would include a determination of the 
nature to which they came in this case. The learned recorder has stated a 
Case for the opinion of this court. We are, of course, concerned only with 
any question of law that arises, and not with the reasons why the corporation 
acted as they did. The only question of law that arises is whether this adver- 
tisement, affixed, in the way it is, is a structure within the meaning of s. 18 (1). 
The facts found by the learned recorder are (a) that the sign advertises football 
pools and : 

. is made of sheet metal 60ft. long ; (6) that the advertisement is painted directly 
on to the sheet metal ; (c) that the sheet of metal is nailed to a wooden frame which in 
turn is fixed to the front wall of the building by means of nails driven into plugs in the 


wall and by wall hooks ; (d) that the legs of the frame rest on some steps and the bottom 
of the sign is 2ft. above ground level. 


Certain openings or apertures in the back of the wall on which this sign is fixed, 
which at one time contained doors or windows have been boarded, up, with the 
object of reducing the wind pressure against the back of the advertisement, 
but this fact does not seem to me to affect the question one way, or the other. 
By way of upholding the order of the learned recorder, it is contended, on 
behalf of the corporation that the wooden frame is a structure, and, therefore, 
under s. 18 the corporation were entitled to order it to be removed. Iam bound 
to say that my mind has fluctuated somewhat in the course of this argument 
and, as the ordinary meaning of “ structure ”’ is something that has been con- 
structed, I was at first inckned to think that this frame which is nailed to the wall 
was a “wooden or other structure,” and for some purposes it undoubtedly 
would be. The question, however, is whether we ought to hold that it is a struc- 
ture within the meaning of s. 18, which is one of the group of sections which 
deal with buildings in the ordinary sense. It seems to me clear that when the 
Manchester Corporation Act, 1891, was passed, ss. 18 to 22 were intended 
to, deal with structures in the nature of buildings, otherwise this provision in 
regard to structures would be in the part of the Act headed “‘ Miscellaneous ”’ 
and not in that headed “‘ Buildings.” It certainly was not intended to deal 
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with advertisements because the section which deals with advertisements 
and the power of the corporation over advertisements is s. 32. Speaking 
for myself, I fecl that it would be wrong to hold that a mere frame which is put 
on toa wall is a ‘‘ wooden or other structure” within the meaning of a section 
which is dealing with buildings and is in a part of the Act which is dealing 
with buildings. Moreover, there can be no doubt that, if this sheet of metal, 
60ft. long by, I suppose, 6 or 7ft. high, had merely been bolted on to the wall 

A of the building, no one could have contended that it was a structure. It is 
said to be a structure merely because, instead of its being nailed direct to the wall, 
a wooden frame is put on to the wall and the advertisement is nailed, to the 
wooden frame. I cannot say that this is a wooden or other structure within the 
meaning of s. 18. 

Counsel for the appellants called our attention to certain cases decided under 
the provisions of the London Building Act, 1894, but I think they are somewhat 
conflicting. There have been certain dissenting judgments, and some of the 
judges in the later cases have said that, but for the earlicr decisions, they would 
have decided differently. The cases, indeed, are somewhat difficult to under- 
stand, and it is not clear whether they were not merely decisions on questions 
of fact, but Royle v. Orme (1) decided in 1932, is so similar to the present matter 
that I think we should be disregarding it if we now upheld the learned, recorder’s 

C order. In Royle v. Orme (1) the defendant was summoned : 

... for erecting and maintaining for advertising purposes a hoarding or similar 
structure in contravention of a byelaw made under the Advertisements Regulation 
Act, 1907, s. 2, prohibiting the erection or maintenance for advertising purposes of 
any hoarding or similar structure exceeding 12ft. in height. The alleged hoarding 
or structure consisted of rectangular panels or advertisement boards measuring approx- 
imately 20ft. in length horizontally and 10ft. in height vertically and attached to the 
wall of a building. On these panels picture posters were pasted. Although the panels 
did not themselves exceed 12ft. in height they were fixed in such a position on the 
wall as to be more than 12ft. above ground level. 


Lorp Hewanrt, C.J., in giving his judgment, upheld the finding of the justices 
entircly on the point that the byclaw dealt with the height of the pancl itsclf 
and did not, therefore, take into account the height which the panel was from 
the ground. As the panel did not execed, 12ft., he held that no offence had been 

E committed. Avory, J., agreed with the view of Lorp Hewart, C.J., on that 
point, and then said (96 J.P. 468, 471) : 


In my opinion, the framed panels were not hoardings or similar structures within 
the meaning of this byelaw, and, further, if they were hoardings, or similar structures, 
neither of them exceeded 12ft. in height. In my opinion, these byelaws are intended 
to apply to some independent structure and not to the wall of a house, aid the bye- 
laws have no application to advertisements affixed to the wall of a house. Whether 

F it is desirable that there should be power to control advertisements affixed to the wall 
of a house is quite a different matter. We have not to deal with it. I am satisfied 
that they are intended to apply, as I have said, to an independent hoarding which is 
erected on the ground, and not to a case like the present where advertisements are 


fixed to a wall. 
Humpureys, J., who was a party to that judgment, said (¢bid.) : 

I think, apart from any other difficulties, that it would have been impossible for the 
justices to have convicted in this case on the basis of the wall itself being a hoarding 
or similar structure, and it was not true, as one informat ion alleges, that the respondent 
erected, and, as the other information alleges, that he maintained the structure affixed 
to the wall of a house. 


In that case the words which the court had to consider, and on which 
Avory, J., based his judgment, were “hoarding or similar structure, and 
H{ I suppose one might say, if one was looking at the case very meticulously, 
that he was deciding that a frame fixed to a house was not similar to 
a hoarding, but I think that is taking too narrow a view of the decision 
beeause he said that, in his opinion, the byelaw was intended to apply to an 
independent structure and not to the wall of a house. When one compares 
the facts of Royle v. Orme (1) with the facts in this case, the only pert 
is that in Royle v. Orme ( 1) the advertisements were inside the frame and in . . 
case they are nailed to the outside of the frame. Though I can conceive t i 
two different views may be taken on the matter, I prefer to base my judgmen 
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i the fact that s. 18 does not apply to this case, and that, therefore, 
‘into least to use s. 18, which I am satisfied was intended, to apply si 
an entirely different class of case, to regulate advertisements and supply what 
I may call a hiatus in the Act. For these reasons I think that the decision 
of the learned recorder and the decision of the corporation cannot be upheld, 
because they have acted under a section which, in my opinion, does not give 
them power to act as they did. They have no power to order the taking down 
of this advertisement under s. 18, and, therefore, this appeal must be allowed. 

HUMPHREYS, J.: The learned recorder of Manchester has asked us to 
answer this question : 

Whether this advertisement sign was a “ wooden or other structure or erection of a 
movable or temporary character” within the meaning of s. 18 of the Manchester 
Corporation Act, 1891. 

We can only uphold the learned recorder if we take the view which he adopted, 
viz., that it is right to say that the erection in question comes within s. 18 of 
the Act. That section deals with a person who has erected or set up : 


. in the city in any place any wooden or other structure or erection of a movable 
or temporary character... 


As my Lord has said, the section is in the part of the Act headed 3 Buildings,” 
and is dealing with buildings, and this advertisement is not a building, but a 
sign. Primarily, I should certainly take the view that the opening words of 
' g. 18 (1) do not apply to a mere sheet of metal which is temporarily put across 
a wall, and I think that the case for the corporation must depend on a finding 
that the methed of affixing that sheet of metal to the wall made the whole 
thing a structure. That is what is found here. I do not wish to add much, 
because my Lord has expressed, in far more felicitous terms than I should be 
likely to use, the view, which I also hold, that, in interpreting s. 18, one must 
look with great care at the Act. The section forbids something in the nature 
of a temporary building, and, when one looks at the exceptions—“ the buildings 
and works,’’ to use the language of s. 18 (3), which are exempted from the operation 
of the section—one finds that what is excepted are ‘‘ buildings.”’ which are exempt 
from the operation of the Act or the byelaws in force in the city and “‘ structures 
or erections ”’ set up on the premises of a canal, dock or railway company. I think, 
therefore, that it may be fairly said that the framer of the section. must be taken 
to have had in mind buildings and erections such as may well be found in 
connection with some building scheme or operation and not something which is 
merely a metal advertisement which is said to become a structure or a building 
or an erection, within the language of s. 18, because it happens to be fastened 
to a wooden frame to keep it in place. Apart from that matter, I agree with 
my Lord that Royle v. Orme (1) is of some assistance in construing this section. 
The offence dealt with in that case was not precisely similar to the one in this 
case because the defendant there was summoned, for erecting and maintaining 
for advertising purposes a hoarding or similar structure, but I think the words 
of Avory, J., in giving his judgment, are to be noted, and, in my opinion, 
agreed, with, when he said (96-J.P. 468, 471) : 

In my opinion, these byelaws are intended to apply to some independent structure 


and not to the wall of a house, and the byelaws have no application to advertisements 
affixed to the wall of a house. 


Here, also, I think that the language of s. 18 is intended to apply to buildings 
and not to a mere advertisement affixed to a wall of a building as this is. For 
these reasons, glad though I should have been if I had found it possible to 
uphold the order of the learned recorder and the action of the corporation, I 
agree with the judgment of my Lord that this appeal must succeed. 
PRITCHARD, J.: I agree. 
Appeal allowed with costs. 
Solicitors : Hall, Brydon, Harvey & Egerton (for the appellants); Sharpe, 
Pritchard & Co., agents for P. B. Dingle, town clerk, Manchester (for the 
corporation). 


[Reported by F. A. Amtns, Esq., Barrister-at-Law.] 
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KAHLER v. MIDLAND BANK, LTD. 


{Court or Appxat (Scott, Asquith and Evershed, L.JJ.), March 15, 16, 17, 
18, April 19, 1948.] 

Bankers—Deposit of securities—Canadian securities held by Czech bank in safe 
custody for customer—Deposit by Czech bank with London bank—Right of 
customer of Czech bank to demand delivery from London bank without consent 
of Czech bank—Release, or transfer into another name, of foreign securities 
in safe custody prohibited by Ozechoslovak exchange control regulations. 

In 1938, the plaintiff, who was at that time a Czechoslovak national 
resident in Prague, became a customer of the Z. bank in Prague, and a 
number of his securities (including 800 share certificates, equivalent to 
bearer securities, in a Canadian company) were deposited with the bank 
for safe custody. On Jan. 16, 1939, the Z. bank wrote to the defendants, 
the Midland Bank, Ltd., in London, asking them to “‘ receive for our account 

. and place . . . into our depot with your ... selves, crediting us 
for same under advice to us,”’ certain shares, including 1,164 shares in the 
Canadian company, 800 of which were those held by the Z. bank in safe 
custody for the plaintiff. The Z. bank did not, however, refer to the 
plaintiff in this letter, nor did they state that they were holding the shares 
on behalf of a third party. On the printed form, amended in typescript, 
sent by the defendants to the Z. bank on Feb. 6, 1939, acknowledging 
the latter’s instructions, the defendants referred to the Z. bank as their 
* customer ”’ in the transaction and there was no reference to the plaintiff. 
After the occupation of Czechoslovakia by the German forces in March, 
1939, the plaintiff wished to leave the country and, to obtain a permit to 
leave, he was compelled by the Germans to hand, over to them all his assets 
in Czechoslovakia, including his rights in regard to the Canadian shares. 
To effect this, his account was transferred from the Z. bank to the B. bank, 
which was under German control, and on Apr. 17, 1939, the Z. bank wrote 
to the defendants asking them to withdraw from the Z. bank’s securities 
account with the defendants 800 of the Canadian shares and to place them 
‘into the depot of ” the B. bank with the defendants. The letter of Apr. 
17, 1939, went on to state: ‘‘ This transfer is made by order and for account 
of the owner of these shares, Mr. V. K. [i.e., the plaintiff] who transfers 
his securities account from our bank to [the B. bank]. The ownership 
of the shares remains unchangfd.” On receipt of this letter, the defen- 
dants, on May 11, 1939, sent to the B. bank, advising them of the “* receipt 
for your account ” of the shares described, a form similar to the one sent 
to the Z. bank on Feb. 6, but the form of May 11 contained the name of 
the plaintiff as the ‘‘owner.’’ The defendants did not communicate with the 
plaintiff at all. In May, 1946, the plaintiff ’s rights vis-a-vis the B. bank 
were restored by the Czechoslovak authorities, but under the Czechoslovak 
law (similar exchange control regulations having been in operation in that 
country at all material times) any transfer of foreign securities from or to 
a Czech resident without the permission of the Czechoslovak National 
Bank was unlawful (the word ‘transfer’ being defined in the relevant 
Act as including release, or transfer into another name, of mee in 
safe custody). The plaintiff had ceased to be a Czech resident, as he ad, 
left Czechoslovakia about Apr. 1, 1939, but the B. bank was a Czech Eee 
for the purposes of the regulation. In an action by the plaintiff ye am 
for an order on the defendants to hand, over the shares to him, the p nce 
based his claim (a) ex contractu, and (5), alternatively, in rem, on the aaa 
that he was absolutely entitled to the shares. The defendants Sia . 
that there was no contract between them and the plaintiff, sere t a Ee 
bank, and not the plaintiff, was their customer, and, that it wou d no : © 
consistent with their contract with the bank or with proper banking ee! so 
to hand over the shares to the plaintiff except with the St tanta Oo ee a 
bank, which was not a party to the proceedings and which was oes le, 

ler the Czechoslovak exchange control regulations, to give its consent. 
pcos . ; he defendants and the Z. and B. 

Hep: (i) the transactions between the aC ace 

banks did not create any direct contract between the plainti ‘end tt 
Z. bank and the defendants was 
defendants, as the contract between the 
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one between principals, and the contract between the defendants and 
the B. bank was of the same character, notwithstanding the reference 
to the plaintiff as the ‘‘ owner ’”’ of the shares on the form sent by the 
defendants to the B. bank on May 11, 1939. 

(ii) to succeed, in his claim in rem, the plaintiff must prove, not merely 
that he was absolutely entitled beneficially to the shares, but also that 
he was entitled to possession of the certificates, and, as the defendants, 
under the contract of bailment, held the certificates for the account of the 
B. bank, the consent of that bank was necessary to the plaintiff’s possession, 
unless the plaintiff could show that the absence of such consent could be 
disregarded in an English court ; and, since the consent of the B. bank 
could not be given without contravening the Czechoslovak exchange 
control regulations and since the plaintiff must have been aware of this 
fact from the first, the plaintiff had failed to establish such right to the 
securities as to entitle him, notwithstanding the absence of consent on the part 
of the B. bank, to an order for delivery of them to him. 

[As To SarE Custopy oF SEcuriTies, see HALSBURY, Hailsham Edn., Vol. 1, 
pp. 850-852, paras. 1380-1382; and ror Cases, see DIGEST, Vol. 3, pp. 256, 257, 


Nos. 760-766. 
As To PosiTIon or SuB-AGENT, see HALSBURY, Hailsham Edn., Vol. 1, pp. 227, 


228, paras. 392-394; and ror CassEs, see DIGEST, Vol. 1, pp. 391-393, Nos. 943-962.] 
Cases referred to: 
(1) Calico Printers’ Assocn., Ltd. v. Barclays Bank, (1931), 145 L.T. 51; 36 Com. 
Cas. 197; Digest Supp. 
(2) Giblin v. M’ Mullen, (1868), L.R. 2 P.C. 317; 5 Moo. P.C.C.N.S. 434; 38 L.J.P.C. 
25; 21 L.T. 214; 3 Digest 256, 761. 

APPEAL by the defendants from a decision of MAcNaGHTEN, J., dated June 
4, 1947. 

The plaintiff claimed, to be absolutely entitled to certain share certificates 
which the defendants held for safe custody in the dossier of the Bohemian 
Discount Bank and Society of Credit, a Czechoslovak banking company, and 
he asked for an order on the defendants to hand over the securities to him. 
The defendants resisted the order on the ground that their contract was not 
with the plaintiff but with the Czech bank and, therefore, it was inconsistent 
with the terms of their contract and with banking practice to hand over the 
securities to the plaintiff except with the consent of the Czech bank. MACNAGHTEN, 
J., gave judgment for the plaintiff. The defendants appealed from his decision 
and the Court of Appeal now allowed the appeal. The facts appear in the 
judgment of EvERSHED, L.J. 


H. L. Parker and, J. G. Foster for the defendants. 
Salmon, K.C., and D. C. L. Potter for the plaintiff. 


Cur. adv. F 
Apr. 19. The following judgment of ur. adv. vult 


_EVERSHED, L.J. (was read by Asqurra, L.J.): This appeal relates to 800 
ordinary shares of no par value in a Canadian company known as the Brazilian 
Traction Light and Power Co., Ltd. The shares are registered in the name of 
Samuel Montagu & Co., but, in accordance with common practice relating to 
shares of this character, a form of transfer indorsed on the share certificate 
having been executed in blank by Samuel Montagu & Co., the share certificates 
have at all material times been for practical purposes equivalent to bearer 
securities. The action was started in July, 1939, but all proceedings were 
suspended during the period of the second world war. In J uly, 1939, the shar 
certificates were held by the defendants for safe custody in the " depot z a 
dossier of a Czechoslovak banking company known as the Bohemian Discount 
Bank and Society of Credit (hereinafter referred to as the Bohemian Bank) 
which has at all material times carried on business exclusively in Czechoslovakia, 
and, they have been so held ever since. The circumstances in which the shares 
cathe to be so held will be examined in detail hereafter. The plaintiff phares 
that the shares are his own absolute property, and he asks, therefore, for Bid 
order on the defendants to hand the shares over to him. It is, indeed aires 
by the defendants that neither they nor the Bohemian Bank have any charge 
or lien ih respect of the shares or any proprietary interest in or elaim on thar 
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of any kind, but it is said by the defendants that, whatever be the proprietary 
or beneficial interest of the plaintiff in the shares, they, the defendants, cannot 
consistently with the terms of the contract by which they say they are bound 
to their customer, the Bohemian bank, and consistently with proper banking 
practice hand over the shares to the plaintiff save with the consent of the 
Bohemian Bank and that that bank (which is not a party to the present pro- 
ceedings) is unwilling to give its consent and cannot, indeed, do so without 
infringing the Czechoslovak exchange control regulations which have been 
in force and binding on the Bohemian Bank since a date prior to the issue of the 
writ in the action. 

As will be apparent from the brief summary which I have given, the case has 
involved many points of difficulty, including questions in regard, to the nature 
and effect of the exchange control regulations which, under the strained economic 
conditions under which the world lives, have in one form or another been imposed, 
by most of the nations and are an essential feature of the so-called ‘ Bretton 
Woods Agreements ”’ to which I must later make some further reference. Put 
in its simplest form, the claim of the plaintiff is put alternatively (a) ex contractu, 
and (b) in rem: 1.e., the plaintiff claims (i) that, as a result of the various trans- 
actions to be later described, there came into existence and now subsists a direct 
contractual relationship between the defendants and the plaintiff, in the nature 
of a bailment, whereby the defendants became, and are, directly accountable 
to the plaintiff for the shares, or, at least, directly so accountable subject only 
to any lien or similar proprietary claim which the Bohemian Bank might have, 
that bank being, in the absence of any such claim, a mere nominee for the plaintiff, 
and that such contract is one governed entirely by English law and unaffected 
accordingly by the local currency or ‘‘ revenue’ laws of Czechoslovakia ; and 
(ii) alternatively, that, whatever the contractual relationship, the plaintiff 
has, by his evidence, or by the defendants’ admissions, proved that the shares 
are his absolute property free from any claim or interest in any other party 
or any claim or interest to which English law will have regard, and that he is, 
accordingly, entitled to have the shares delivered to him. The learned judge 
in the court below decided those issues in the plaintiff’s favour, and from that 
decision the defendants now appeal. In the circumstances of the case it is not 
surprising that no authority has been cited to us which covers the facts of the 
present dispute. It is, in my Judgment, necessary to examine carefully what 
were those facts and to arrive at a conclusion as to what were the relationships 
which, according to English law, emerged from those facts between the various 
parties concerned in the transactions. 

It will be convenient to deal first with the Czechoslovak exchange control 
regulations to which I have already alluded, for, although the regulations proved 
in the case were those comprised in the Czechoslovak Act, No. 92 of 1946, it 
was also proved that regulations of a substantially similar character were in 
operation at all material times. It must, however, be observed that there is 
no evidence that the defendants were at any time prior to the writ in the action 
aware of the existence or character of the regulations. A translation of the 
relevant paragraphs of the Czechoslovak Act, No. 92 of 1946, forms document 
10 of the documents before the court. For present purposes it 1s sufficient 
to state the effect of the Act as follows—that without the permission of the 
Czechoslovak National Bank ariy transfer of foreign securities from a Czech 
resident to a Czech non-resident, or from a Czech resident to a Czech resident, 
or from a Czech non-resident to a Czech resident is unlawful, and, is @ punish- 
able,” i.¢e., @ criminal act, by Czechoslovak law. The word, ‘“ transfer is, 
in effect, defined, by para. 17 (a) of the Act to include a transfer of ownership, 
or transfer by way of pledge, or for any other reason, or by whatever way, 
e.g., by book transfer, placing into safe custody, transfer of securities in safe 
custody into another name, or release. Counsel for the plaintiff has, accord- 
ingly, as I understand, him, concedéd that the delivery of the securities by the 
defendants to the plaintiff without the permission of the Czechoslovak Serene 
Bank would be within the intendment of the Czechoslovak ea aws, i 
either the defendants or the plaintiff were Czech residents. Equally, hd is 
clear that any transfer by or out of the name of the Bohemian wae us any re nee 
by the Bohemian Bank of the shares without the permission ie the Czechos nite 
National Bank would be, and would at all material times have been, a punis e 
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act on the part of the Bohemian Bank which is, and always was, admittedly 
a Czech resident -for the purposes of the regulations. The plaintiff, however, 
left his native country about Apr. 1, 1939, and beyond question he has now long 
since ceased to be a Czech resident. Both the plaintiff and defendants are, 
the efore, now ‘‘ Czech non-residents.” 1 

I turn now to examine the history of the case. The story opens with a letter 
dated Dec. 28, 1938, and written to the plaintiff, then resident in Prague, by 
another Czechoslovak banking institution, known as the Zivnostenska Bank. 
That letter is as follows : 

We beg to inform you that by order of the firm of Petschek and Spol in Prague, 
we are crediting you with the undermentioned securities in the deposit account which 
we recently opened for you, namely... 


There then follows a very considerable list of securities. The list comprised 
a number of shares described as ‘‘ domiciled in New York, Amsterdam, Tel 
Aviv and London ”’ respectively, and included, among the last the 800 Brazilian 
Traction Co. shares which are the subject of the present claim. The letter 
concludes : 

. and we desire to say that you will have the aforesaid securities deposited with 
us for safe custody. 


The next document is a letter dated Jan. 16, 1939, from the Zivnostenska 
Bank in Prague to the defendants in London, which is as follows: 


We beg to inform you that you will receive for our account from Messrs. Samuel 
Montagu & Co., London, by order of the firm Petschek & Co., Banking House in Prague, 
1164 shares Brazilian Traction, and 25 shares, Sidro. Kindly take over these shares 
and place them into our depot with your good selves, crediting us for same under 
advice to us. Moreover, please inform us of the maturity dates of the coupons attached 
to these shares. 


It is conceded that the 1,164 Brazilian Traction Co. shares therein mentioned 
included the 800 shares, the subject of this action. Nothing is known as regards 
the beneficial ownership of the remaining 364 of such shares. It was proved 
in the case that the Zivnostenska Bank was, and had been for some time prior 
to January, 1939, a “customer ”’ of the defendants, who, by way of acknow- 
ledgment of the former bank’s instructions, sent to the Zivnostenska Bank a 
printed form slightly amended in typescript. That form bore the heading at 
the right-hand top corner, ‘‘ Customers’ Position,” and the bank’s name was 
inserted under the description ‘‘ Customer ”’ at the top left-hand corner. The 
form referred to the ‘instructions’ of Jan. 16, 1939, i.e., the document of 
that date which I have read, and specified the securities (under the general 
description of ‘‘ American certificates ’’) as having been received “ by order 
of Messrs. Petschek & Co., Prague.” There was a space on the form opposite 
the word “rubric,” which was left. blank. It seems clear from the later docu- 
ments in the case that, had the Zivnostenska Bank informed the defendants 
that it, the Zivnostenska Bank, was itself purporting to hold the shares in safe 
custody for some third party or third parties, the name or names of the third 
party or third parties would, or would probably, have been inserted by the 
defendants in the space opposite to the word “ rubric.” 

I pause here to inquire what wore the legal relationships created at this stage 
between the plaintiff, the Zivnostenska Bank, and the defendants. It is said 
by counsel for the plaintiff that, as regards the 800 shares in question, the 
Zivnostenska Bank in its communications with the defendants was acting as 
agent for an undisclosed principal, viz., the plaintiff, and, accordingly, that the 
plaintiff, on establishing his identity as the principal of the Zivnostenska Bank 
as regards the 800 shares, could, and would, have placed himself in direct con- 
tractual relationship with the defendants, and that the contract would have 
been governed, by English law. On the other hand, counsel for the defendants 
has argued that no such direct contract was established between the plaintiff 
and the defendants or was capable of being so established by the transactions 
described. According to his argument there were two distinct contracts, viz., 
(i) a contract between the plaintiff and the Zivnostenska Bank, between customer 
and banker, evidenced by the latter’s letter of Dec. 28, 1938, governed by 
Czech law and relating to the numerous securities mentioned in the letter, 
including the 800 shares in question ; and (ii) a contract of “ sub-agency ” between 
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the Zivnostenska Bank and the defendants whose customer it was, evidenced 
by the Zivnostenska Bank’s letter of Jan. 16, 1939, and the defendants’ accept- 
ance of the Zivnostenska Bank’s instructions by despatch of the printed form 
dated Feb. 6, 1939, and relating to a parcel of 1,164 Brazilian Traction Co. 
shares including the relevant 800. It is immaterial to the argument of counsel 
for the defendants whether the proper law of the second contract was English 
or Czech. In my judgment, the contention of counsel for the defendants is 
correct. Ido not think that the transactions which I have described created, 
or were intended or effective to create, any direct contract between the plaintiff 
and defendants. The Zivnostenska Bank were the bankers and agents of the 
plaintiff. They made themselves responsible to the plaintiff for the safe custody 
of the 800 Brazilian Traction Co. shares. Where the certificates had physically 
been prior to the opening of the story in the present case is not known, but 
it is reasonably clear from their description and characteristics that they had 
been, and for practical purposes had to remain, in England or elsewhere outside 
Czechoslovakia. In the circumstances, the Zivnostenska Bank, having made 
itself responsible to the plaintiff for the safe custody of the shares, must neces- 
sarily, as it seems to me, have made some arrangement of its own so as to secure 
it in the fulfilment of its obligations. If the plaintiff was himself aware (as I 
think he must clearly have been) of the actual location of the certificates, it 
must have been in his contemplation that such an arrangement would be made by 
his bankers and agents. In any case there is, in my Judgment, nothing from 
which the court may infer any authority to the Zivnostenska Bank, or any 
intention on its part, to contract with the defendants on the plaintiff’s behalf. 
The legal relationships created were, in my view, analogous to those created 
in Calico Printers’ Association, Ltd. v. Barclays Bank (1), to which we were referred 
by counsel for the defendants. 

* I come now to the second, and vital stage in the history. As is well known, 
in March, 1939, Hitler seized Czechoslovakia by force and what subsequently 
occurred in regard to the subject-matter of this action was the direct conse- 
quence of the anti-Jewish activities of the Nazi forces. Before, however, 
referring to these activities, I turn to the documents themselves and particularly 
to the letter of Apr. 17, 1939, from the Zivnostenska Bank to the defendants 
on which counsel for the plaintiff most strongly relies. That letter, omitting 
formal parts, was as follows : 


By the present we beg to request you to withdraw from our securities account with 
your good selves, 800 shares Brazilian Traction Light and Power Co. ordinary capital 
stock, no par value, using for this purpose the shares which were credited to our above 
account on Feb. 6, 1939 . . . and to place same into the depot of the Bohemian Dis- 
count Bank and Society of Credit, Prague, with your good selves. This transfer is 
made by order and for account of the owner of these shares, Mr. Viktor Kahler, Prague 
11, Vaclav. nam. 55, who transfers his securities account from our bank to the Bohemian 
Discount Bank and Society of Credit, Prague. The ownership of the above shares 
remains unchanged. While crediting you for these shares on the securities account, 
we remain... 


On receipt of this letter the defendants sent on May 11 to the Bohemian Bank 
a form similar to that which they had sent to the Zivnostenska Bank on Feb. 6. 
The name of the Bohemian Bank appears at the top left-hand corner of the form. 
Though the word ‘‘ customer ”’ does not in this case appear on the form, it was 
proved in evidence that the Bohemian Bank, like the Zivnostenska Bank, 
had for some time prior to the matters now being described been a customer 
of the defendants, but the most substantial difference between the form dated 
Feb. 6 and that dated May 11 lay in this, that in the latter, the space opposite 
the word, “rubric ” had been filled in by the name and, address (in Prague) 
of the plaintiff. Further, the word “ owner ” had been substituted in type- 
script for the word “rubric ean print—though the French equivalent (this 
form being throughout. bilingual), “‘rubrique,”” remained. — The number of 
shares specified on the form was, of course, 800 only—the serial numbers given 
being those relating to the last 800 of the 1,160 registered in the name of Samuel 
Montagu & Co., which formed, part of the total number of 1,164 shares covere 
by the form of Feb. 6. By the terms of the form the defendants advised the 
Bohemian Bank of the ‘“‘ Receipt for your account of the shares described. 
It has been necessary to set out the details of the documents for much may 
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turn on their precise character and the exact terms used. It should be noted. 
that all documents passing between the defendants and either of the Czech 
banks appear (apart from parts of the second printed form which were, as already 
stated, in French) to have been in the English language. 

Counsel for the plaintiff has in this court founded his first alternative claim 
on the letter of Apr. 17, and by our leave his statement of claim has been amended. 
in order that that claim should be clearly raised. According to the argument, 
the letter must, on its true interpretation, be taken as constituting instructions 
given by the Zivnostenska Bank as agent for the plaintiff, a named principal, 
to transfer the shares in question from the depot or dossier of the Zivnostenska 
Bank and to hold them for and on behalf of the plaintiff, albeit in the depot 
or dossier of the Bohemian Bank, the placing of the shares in the latter depot 
being in the circumstances no more than an affixing, as it were, of a label to 
the securities designated and not—at least, in the absence of evidence of some 
lien or other proprietary interest—affecting the absolute right to the shares 
of the plaintiff or the defendants’ direct obligations in respect of the shares 
to the plaintiff. Counsel for the plaintiff further added that if (as, indeed, 
in the light of the events occurring at that time was at least possible) the 
Zivnostenska Bank had no authority in fact from the plaintiff to write the letter 
on his behalf, then the plaintiff has since ratified the agency which the Zivno- 
stenska Bank had purported to exercise. There was some question in regard 
to this alleged ratification, and, particularly, in regard to the document selected 
for the purpose in the amended statement of claim, but, on the view I take, 
it is unnecessary to pursue this aspect of the case. 

It will be observed that, if the argument of counsel for the plaintiff is well 
founded, then the legal relationships created by the transactions of April and 
May substantially differ from those which, if I have correctly analysed them, 

were created by the transactions of January and February. The real question, 
therefore, is, to my mind: What was the purpose and what is the effect of the 
last two sentences in the letter of Apr. 17: 


This transfer is made by order and for account of the owner of these shares, Mr. 
Viktor Kahler . . . who transfers his securities account from our bank to the Bohemian 
Bank . . . The ownership of the above shares remains unchanged .. . 


and of the reference in the form dated May 11 to the plaintiff as “‘ owner ” of 
the shares? In my judgment, notwithstanding the markedly distinguishing 
characteristics to which I have referred, the transactions of April and May 
1939, were substantially of the same character as those of the earlier monihe 
and, were no more than their predecessors intended, and they were not effective 
to create a direct contractual relationship between the plaintiff and the defen- 
dants. It is to be observed that by the letter of Apr. 17, the Zivnostenska 
Bank was instructing the defendants to transfer part only of the Brazilian 
Traction Co. shares which they held for the Zivnostenska Bank. It was obviously 
necessary that the shares should be distinguished and identified. No doubt 
by the terms of the letter of Apr. 17, the defendants were informed in the plainest 
terms that the plaintiff was the beneficial owner of the shares and the defendants 
themselves acknowledged that fact on the face of the form which they sent to 
the Bohemian Bank on May 11. Whether or no the defendants knew or supposed 
prior to their receipt of the letter of Apr. 17, that their customer, the Zivnostenska 
Bank, was not itself the proprietor of the 1,164 shares in the Brazilian Traction 
Co., there can be no doubt that thereafter they knew that the Zivnostenska 
Bank had in respect of 800 of those shares acted as agent for the plaintiff, and 
further knew (or believed) that the Bohemian Bank had taken the place of the 
Zivnostenska Bank in that capacity. But does it follow that, as a result, the 
defendants became contractually bound to the plaintiff ? I have come t 

the conclusion that the answer is in the negative. Having regard to the circu 2 
stances in which the Zivnostenska Bank, having made itself liable to the ae 
dants in December, 1938, transferred its agency for the plaintiff to the Boheniian 
Bank (to which I presently refer), I can well understand that the Zivnostenska 
Bank was anxious to record with the defendants the true ownershi of the 
shares in question. I am, however, still unable to conclude that an yee t 
came into existence between the plaintiff and the defendants. So ae oe 

evidence goes, the plaintiff was not a customer of, or otherwise known ts the 
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defendants, and it is to be noted that the defendants did not, though given his 
address, communicate in any way with the plaintiff by way of acknowledgment 
of their suggested contractual obligations or otherwise. They did, on the other 
hand, communicate immediately with the Bohemian Bank. They sent a form 
substantially similar to that which they had in the previous February sent to 
the Zivnostenska Bank, advising the Bohemian Bank of the receipt ‘‘ for your 
account ”’ of the shares in question. In my judgment, the reference on the form 
to the plaintiff as ‘ owner ”’ of the shares cannot be so construed as to make the 
defendants’ communication with the Bohemian Bank one intended to be made 
with a mere agent or trustee on behalf of a principal. It follows, in my judg- 
ment, that, as a result of the transactions now under consideration, there came 
into existence a contract, in reference to the 800 shares in question, between 
the defendants and the Bohemian Bank of the same character as, and so as to 
take the place of, the earlier contract between the defendants and the Zivnos- 
tenska Bank, a contract in each case between principals, between banker 
and customer. I think that by their despatch of the form of May 11, the defen- 
dants acknowledged to the Bohemian Bank their contractual liability to that 
bank, and that such acknowledgement was tacitly accepted or assented to by 
the Bohemian Bank. As regards the relationship between the plaintiff and 
the Bohemian Bank, it is quite clear that it was, in fact, imposed on the plaintiff 
by the German occupying forces, but it is, to my mind, none the less clear that 
such relationship came into existence (taking the place of the earlier relation- 
ship between the plaintiff and the Zivnostenska Bank) and was, indeed, used 
by the Germans for their own purposes. 

I have so far dealt with the matter on the basis of the documents themselves, 
supplemented only by the evidence of the defendants’ assistant manager given 
at the trial. My conclusion is, in my judgment, confirmed when regard, is had 
to the circumstances surrounding the sending of the letter of Apr. 17. In the 
first place, there existed at that time—as must have been well known to the 
plaintiff and to the two Czech banks—the Czechoslovak currency regulations, 
to which I have already referred and which make unlawful (inter alia) any 
“transfers of [foreign] securities in safe custody into another name” or any 
“releases ’’ of such securities, save with the permission of the Czechoslovak 
National Bank. Secondly, as appears from certain evidence sworn by the plaintiff 
in the earlier stages of the action, which was admitted by the defendants and 
to which it seems clear that we are entitled to refer, the transactions of April, 
1939, were parts of the steps which the plaintiff was compelled by the occupying 
German forces to take in order to effect his escape from Czechoslovakia, for 
being of the Jewish “race,” the plaintiff was compelled by the Germans, as a 
condition of obtaining a permit to leave his native country (as he did about 
Apr. 1, 1939), to put into the hands or power of the Germans all that he had in 
that country, including his rights in regard to the 800 shares in question. At 
that time the Bohemian Bank appears to have been under the control or domina- 
tion of the Germans, and as a result of the transfer from the Zivnostenska Bank 
to the Bohemian Bank, for which, no doubt, any necessary permission was 
without difficulty secured, and of further consequential steps taken, including 
the execution by the plaintiff of a document in the nature of a power of attorney, 
the Bohemian Bank ceased, to act in regard to the shares as agents or bailee 
for the plaintiff but held them instead for an account called ‘“‘ Vermogensamt”’ 
—i.e., for the German authorities. If counsel for the plaintiff is right in his 
argument on this part of the case, it must follow that, apart from any English 
legislation which might then have affected the matter, the plaintiff could, 
the moment he had left Czechoslovakia (as he was being permitted by the 
Germans to do), have given instructions to the defendants to transfer the shares 
into his own name or otherwise deal with them according to his instructions. 
It is, no doubt, possible that the confiscatory steps then taken by the Germans 
had so futile an effect, but I confess I find the conclusion highly improbable. 
On the other hand, when regard is had to the intention which lay behind the 
measures taken, the facts to which I have referred support, in my judgment, 
the conclusion at which I have arrived. I add further that, if I am wrong in 
my analysis of the legal relationship created by the transactions of April and 
May, 1939, and if, contrary to my view, the defendants became directly bound 
by contract to the plaintiff, it does not, in my judgment, necessarily follow that 
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the plaintiff would be entitled to succeed on this ground. To do so he would 
still, as it seems to me, have to show that, as his counsel contended, the Bohemian 
Bank were and are in the circumstances no more than bare trustees for him. 
On the assumption of a direct contract between the plaintiff and the defendants, 
the question still remains: What was the object and what was the effect of 
the provision in the contract that the defendants should hold the shares for 
the account of the Bohemian Bank ? It is conceded by counsel for the plaintiff 
that the plaintiff’s right to call for delivery of the securities to himself would 
be subject to any lien or proprietary claim on the part of the Bohemian Bank. 
Although, on the view I take, it is unnecessary to express any concluded, opinion, 
I think that it is at the least arguable that the qualification to the plaintiff's 
right to delivery should be stated on the broader ground, namely, subject to 
the consent of the Bohemian Bank, and that the Bohemian Bank has not been 
shown to have been or to be bound so to consent. For the reasons which I 
have given, the plaintiff is not, therefore, in my judgment, entitled to succeed 
on his claim based on contract. 

There still remains, however, the plaintiff’s alternative formulation of his 
claim, which I have called his claim in rem, based on the proposition that, what- 
ever the contractual relations between any of the persons concerned, the plaintiff 
has, on the evidence in the case, proved that he is absolutely entitled beneficially 
to the shares and entitled, accordingly, to their delivery to himself. It was 
on this ground, as I follow him, that MACNAGHTEN, J., decided in the plaintiff’s 
favour. MAONAGHTEN, J., said: 


As the matter stands the Midland Bank disclaims any right, title or interest in the 
shares. So far as is known, the Bohemian Discount Bank of Prague claims no right, 
title or interest in the shares. The National Bank of Czechoslovakia claims no right, 
title or interest in the shares. Everybody concedes that they belong to the plaintiff 
and to him alone. Therefore, the only question is whether this idea that the Midland 
Bank ought not to hand over the shares to the person who admittedly is the owner is 
really well founded, or whether they are prohibited from so doing by the law of Czecho- 
slovakia which is now expressed in Act No. 92 of 1946, and which I am told is similar 
to the law which prevailed in 1938 and 1939. 


The learned judge later concluded that para. 17 of the Czechoslovak Act, No. 
92 of 1946, had no application to the transaction in question in the case before 
him. With all respect to the learned judge, I find myself unable to agree 
with him. I venture to think that he has somewhat overstated the effect of 
the admission made by the defendants. No question arises as to any claim or 
interest to or in the shares on the part of the defendants themselves, and it is 
the fact that the defendants admitted “‘ that the plaintiff is not obliged or 
indebted to the Bohemian . . . Bank and the Bohemian . . . Bank has no 
claim to or lien upon ’”’ the 800 shares. But, though requested to do so, the 
defendants did not admit that they held the certificates on the plaintiff’s behalf 
or that such certificates were the plaintiff’s property. 

In my judgment, to succeed on this formulation of his case, the plaintiff 
must prove not merely that he is absolutely entitled beneficially to the shares, 
but also that he is entitled to possession of the certificates. Put another way, 
the plaintiff must, in my judgment, show, if the consent of the Bohemian Bank 
is necessary to his possession of the certificates (as it is, since the defendants 
hold them for the account of that bank), either that the Bohemian Bank is 
bound to give such consent or that the absence of such consent may, on the 
facts of the case, be disregarded in an English court. It is on this matter, 
this requirement as regards the right to possession, that, as it seems to me, 
the plaintiff fails. As I have earlier stated, the Bohemian Bank came under 
German compulsion in April, 1939, to hold the securities for an account “ Ver- 
mogensamt,”’ 2.e., on behalf of the German authorities. As appears, however, 
from the Bohemian Bank’s letter to the plaintiff’s solicitors, dated May 7, 1946, 
the plaintiff’s rights vis-a-vis the Bohemian Bank were in that month restored 
by the Czechoslovak authorities. Since that date the Bohemian bank has, in 
regard to the shares, been the ‘“‘ agent” or bailee of the plaintiff just as the 
Zivnostenska Bank had been his “‘ agent ’’ or bailee before the transfer of April, 
1939, but it is to be noted that from the date of the Zivnostenska Bank’s original 
letter of Dec. 28, 1938, onwards, it must have been known to, and contemplated 
by, the plaintiff as well as by both the Zivnostenska Bank and the Bohemian 
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Bank that the Czechoslovak currency regulations would prevent any transfer 
of the securities into the plaintiff's own name without the permission of the 
Czechoslovak National Bank. I think that the plaintiff must have known or 
contemplated from the first that a transfer of the securities into his own name 
would require the necessary permission under the Czechoslovak currency 
regulations and, accordingly, that the consent of his Prague bankers would in 
no circumstances be a mere formality. I agree with the learned judge that the 
defendants are not bound by—in the sense of being in any way subject to— 
Czechoslovak law, but I cannot agree with him that, therefore, the Czechoslovak 
currency regulations have no application to the present case. It is, indeed, 
conceded that, save with the necessary permission, the Bohemian Bank could not 
consent to the transfer of the securities in the defendants’ books from its own 
name to that of the plaintiff without a contravention on its part of the regulation 
to which the bank is subject, and, in my judgment, recognition of this fact 
does not amount to an enforcement of the ‘‘ revenue laws ”’ of another country. 
Assuming in the plaintiff’s favour that the currency regulations in question 
ean properly be described as “‘ revenue laws,’’ it is, it seems to me, necessary 
for the plaintiff to show that the English courts will not in any circumstances 
“ have regard to’’ such laws, even though it is not in any proper sense of the 
term “enforcing”? them. Such a claim, in my judgment, goes far beyond the 
familiar proposition stated in Dicry’s Conriicr or Laws, 5th ed., p. 657, 
and is not sanctioned by any authority binding on us. In my judgment, 
therefore, the plaintiff on this part of the case fails to establish such title and 
right to the securities in question as entitles him, notwithstanding the absence 
“i Serna on the part of the Bohemian Bank, to an order for delivery up to 
imself. 

An interesting argument was addressed to us on the scope and effect of the 
Bretton Woods Agreements Order in Council, 1946 (S.R. & O., 1946, No. 36) 
{made under s. 3 of the Bretton Woods Agreements Act, 1945], which gave the 
effect of law in England to certain parts of the Final Act of the United Nations 
Monetary and Financial Conference, 1944, commonly known as the Bretton 
Woods Agreements. The argument turned largely on the interpretation to be 
given to the term “‘ Exchange contracts”? found in the Articles of Agreement 
of the International Monetary Fund, art. VIII, s. 2 (b). The term is not defined 
in the Agreement—or in the Order in Council—but provision is made by art. 
XVIII of the Agreement to the effect that any question of interpretation of the 
provisions of the Agreement arising as therein stated should be submitted to 
the executive directors of the International Monetary Fund. On the view I 
take of the case, it is unnecessary for me to express any view on the argument 
referred to, and, having regard particularly to the interpretation provisions of 
the Agreement itself, it is, I think, undesirable that I should do so. For, the 
reasons which I have attempted to state, I think that this appeal should be allowed 
and that the plaintiff’s claim in the action ought to be dismissed. 


ASQUITH, L.J. : Perhaps I may add on my own account that my Lord, 
I gather, as well as myself, fully concur in this judgment. I have had the 
advantage of reading certain further observations of Scort, L.J., which my Lord 
is about to read, and I fully concur with them. 


SCOTT, L.J. read the following judgment. I agree entirely with the 
judgment of EversHep, L.J., which has just been read, and it is only on account 
of the importance of the case to bankers that I read the analysis of the legal 
position which I had already written from a slightly different angle. The 
first step is to ascertain the contractual relationship between Kahler and the 
Zivnostenska Bank. Kahler became its customer in 1938, as stated in the bank 8 
letter of Dec. 28, 1938, the bank having, apparently, acquired the banking 
business of his previous Czech bankers, Petschek & Spol. The list of his securities 
shows that many were then held in safe custody for his bankers at places outside 
Czechoslovakia, namely, in New York, Amsterdam, Tel Aviv and London. 
They continued to be so held by the Zivnostenska Bank till the foll owing 
April. As between him and the Zivnostenska Bank, and, later, as between 
him and the Bohemian Bank (i.e., between him and each of those banks succes- 
sively), the securities were held on a contract of bailment. I gather that he 
also had an account at the Zivnostenska Bank. If so, the bailment would in 
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lish law be one for reward, but, even if he had no current account and the 
ek were only a gratuitous bailee, its contractual duty would be to take the 
same care of the securities as a reasonably prudent and careful man would 
take of his own: Giblin v. M’Mullen (2). Under that contract the bank made 
itself responsible for the safe custody of the securities, wherever they might 
be physically. The Canadian shares in question were not then in the safe 
custody of the Midland Bank, but, as we have already pointed out, they were 80 
deposited at the instance of the Zivnostenska Bank, as stated in that bank’s 
letter to the Midland Bank, of Jan. 16, 1939, with the request that they should 
be ‘“‘ placed into our depot with your good selves, crediting us for same under 
advice to us,” and that they should be “ informed of the maturity dates of the 
coupons.” I see no evidence that in that contract the plaintiff had any part, 
and still less that he had authorised the Zivnostenska Bank as his agent to make 
a contract between him and the Midland Bank. The only implication which 
the known facts justify is that the Zivnostenska Bank had his full authority 
to use their own discretion as to how, or by whom, they performed their contract 
of safe custody with him. In my view, it was as customer of the Midland Bank 
that the Zivnostenska Bank notified the latter that Samuel Montagu & Co. 
would hand the shares to them. The Midland Bank, by taking the delivery, 
accepted the offer and engaged itself to the Zivnostenska Bank as its customer. 
That analysis of the transaction is confirmed by the quotation from the Midland 
Bank’s own securities book, naming the Zivnostenska Bank as its customer, 
without even the mention of any owner’s name in the space left against the 
word ‘‘rubric”’ on the printed form. The reference to “‘ Date advised,” as 
on Feb. 6, 1939, is presumably to the date of the Midland Bank’s acknowledg- 
ment. To that contract there were just the two parties—the customer (i.e., 
the Zivnostenska Bank) and the banker (7.e., the Midland Bank), and the only 
relevant aspect of the transaction is that the banker thereby came under contract 
not to part with the certificates without the customer’s express instructions. 
Up to this point I can see no materiality in considering whether Czech law is 
the same as, or different from, English law, even if evidence had been given on 
that aspect, which it was not. For the reasons stated by my brother EVERSHED, 
the contractual relationship between the plaintiff and the Bohemian Bank, 
was, in my judgment, the same as the contractual relationship between the 
plaintiff and the Zivnostenska Bank, the Bohemian Bank having stepped into 
the shoes of the Zivnostenska Bank. In so far, therefore, as the plaintiff sues 
the Midland Bank in contract, that legal conclusion entitles the defendants to 
judgment. 

It remains to consider the action in detinue, with its variant claims, of which 
the only material one is for delivery up. Had the Zivnostenska Bank remained 
the plaintiff's banker in Czechsolovakia, it would have been a sufficient defence 
for the Midland Bank to allege and prove that the Zivnostenska Bank, as its 
customer, had, not demanded delivery, nor authorised it. But when the Zivnos- 
tenska Bank went out of the picture and possession of the plaintiff’s 800 shares 
was transferred by it to the Bohemian Bank in consequence of the demand of 
the German authorities, the Bohemian Bank, as I have already said, stepped 
into the shoes of the Zivnostenska Bank for all purposes, both of the contract 
of deposit, which had obtained between the plaintiff as customer and the 
Zivnostenska Bank as banker, and, also of the contract between the Zivnostenska 
Bank as customer and the Midland Bank as banker. It is necessary, therefore, 
to consider what answer to the claim in detinue the Midland Bank would have 
had if the Zivnostenska Bank had continued, to be the plaintiff’s banker bailee. 
That question can only be answered by answering a further question: What 
answer would the Zivnostenska Bank have had to a demand by the plaintiff 
for his certificates ? Obviously none, apart from the exchange control regula- 
tions of Czechoslovakia which were statute law binding on the Zivnostenska 
Bank, as banker, vis-a-vis their customer, the plaintiff. If they could not 
| lawfully in Czech law have acted on a demand by him to them to hand over 
possession through their agents in London, a@ fortiori the Midland Bank could 
“not have given up that possession, for, as far as they were concerned, the 
Zivnostenska Bank was their bailor, subject to Czech law, and the bank’s 
customer, the owner of the shares, could not lawfully compel them to give a 
consent which would be a criminal offence in Czechoslovakia. But if that was 
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the true legal position of the Zivnostenska Bank, what difference did the transfer 
of its rights and liabilities as the plaintiff’s bailee to the Bohemian Bank make ? 
None, for ex hypothesi that bank was just as much under the mandatory provisions 
of Czech law as the Zivnostenska Bank. In addition, an executive control 
was by Czech law imposed on both banks, namely, the prohibition of any such 
action as was and is demanded by the plaintiff except with the consent of the 
Czech National Bank, which, it is common ground, would not have been forth- 
coming. The inability of any bank in Czechoslovakia to give such consent 
as ex hypothesi was, and still is, a condition precedent to the consent by the 
Midland Bank’s customer, the Bohemian Bank, as bailor, to the delivery out 
of the custody of the Midland Bank to anybody else whomsoever, is a conclusive 
defence to the action of detinue. 

In the result, the Czech Government may be regarded in two capacities, 
either of which defeats the plaintiff’s claim. The first is that the Bohemian 
Bank, which alone is potentially competent under its contract with the Midland 
Bank to relieve the latter of its duty of safe custody, cannot give the necessary 
consent because it would be breaking the law of Czechoslovakia if it did. The 
second is that the Czech Government has by its legislation conferred on itself 
in regard to possession of the shares a title paramount to the title of the plaintiff 
as owner. If the above reasoning is well founded, it follows that the appeal 
succeeds, whether the action is on a contract or in detinue. 

No application has been made to us by either party in connection with recent 
events in the State of Czechoslovakia. No question is, therefore, before the 
court thereon. I agree with the order proposed by EvERSHED, L.J. 

Appeal allowed with costs. 

Solicitors: Simmons & Simmons (for the defendants); Herbert Smith & 
Co. (for the plaintiff). 

[Reported by C. St.J. NicnHoxison, Esq., Barrister-at-Law.] 


Re EDWARDS’ WILL TRUSTS. 
DALGLEISH v. LEIGHTON. 


[Count or AppEaL (Lord Greene, M.R., Somervell and Cohen, L.JJ.), April 
12,13, 1948.] 


Will—Construction—Disposal of residue by reference to settlement of even date 
—Incorporation of settlement in will—Effect of failure of one clause in settle- 
ment on another clause. 

On Oct. 16, 1936, the testator executed a settlement which, after appoint- 
ing a managing trustee and a custodian trustee, provided as follows : 
‘“‘(2) The trust fund and the income thereof shall be held upon trust to 
pay the income and to transfer the capital or any part or parts thereof 
im specie or otherwise to such persons or for such purposes as the settlor 
shall by any memorandum under his hand direct and in default of such 
direction upon trust to pay or transfer the same or any part thereof 
to such persons and for such purposes as the managing trustee 
shall in his absolute and uncontrolled discretion think fit. (3) Subject 
to the provisions of the preceding clause the trust fund and the income 
thereof shall be held upon trust to pay one half of the income of the trust 
fund to... the wife of the settlor during her life and subject thereto 
the trust fund and the income thereof shall be held in trust for all or any 
of the children or child of the settlor who being male attain the age of 21 
years or being female attain that age or marry if more than one in equal 
shares.”” On the same day the testator made a will which, after appointing 
as executor the managing trustee under the settlement, provided as follows : 
“JT give all my property . . . to the trustces of a settlement dated Oct. 
16, 1936... to be held by them upon the trusts and subject to the 
powers and provisions therein declared and, contained so far as such trusts 
powers and, provisions are subsisting and capable of taking uae 
JENKINS, J., held that the provisions of cl. 2 of the settlement could not be 
validly imported into the will nor could a memorandum which the testator 
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had executed between the date of his will and the date of his death, and 
that cl. 3 of the settlement fell with cl. 2, with the result that there was 
an intestacy of the residuary estate. On appeal :— 
Hetp: (i) the settlement was a document which could be identified, 
and, therefore, could be incorporated into the will. 
Re Jones, Jones v. Jones, ( [1942] 1 All E.R. 642), distinguished. 
(ii) the words ‘subject to the provisions of the preceding clause’ in 
cl. 3 were apt to meet an attempt to deal with the property under cl. 2 
which failed, not from.any lack of intention on the part of the testator or 
any insufficiency of language, but because some rule of law made it in- 
capable of achievement, and, consequently, cl. 3 operated on the whole 
of the residuary estate. 
Dictum of Lorp SeiBorne, L.C., in Webb v. Sadler (1873) (8 Ch. App. 
419, 426), applied. 
Decision of JENKINS, J. ( [1947] 2 All E.R. 521), reversed on latter point. 
[As To INCORPORATION OF OTHER DOCUMENTS IN A WiLL, see HALSBURY, Hailsham 
Edn., Vol. 34, p. 167, para. 219; and FoR CasxEs, see DIGEST, Vol. 44, pp. 237-245, 
Nos. 624-712.] 
Cases referred to: 
(1) Re Jones, Jones v. Jones, [1942] 1 All E.R. 642; [1942] Ch. 328; 111 L.J.Ch. 
193; 167 L.T. 84; 2nd Digest Supp. 
(2) Re Finch & Chew’s Contract, [1903] 2 Ch. 486; 72 L.J.Ch. 690; 89 L.T. 162; 
43 Digest 603, 501. 
(3) Webb v. Sadler, (1873), 8 Ch. App. 419; 42 L.J.Ch. 498; 28 L.T. 388; 37 
Digest 408, 181. 


Apprat of defendants (a son and two grandchildren claiming under cl. 3 of 
the settlement) from an order of JENKINS, J., dated July 25, 1947, and reported 
[1947] 2 All E.R. 521. 

The learned judge had held that a clause in a settlement, intended by the 
testator to be incorporated in his will, fell with another clause in the settlement 
which could not validly be imported into the will, with the result that there 
was an intestacy of the residuary estate. The appeal was allowed. The facts 
appear in the judgment of Lorp GREENE, M.R. 


Pascoe Hayward, K.C., and Wilfrid Hunt for the son and two grandchildren 
claiming under cl. 3 of the settlement. 

Sir Andrew Clark, K.C., and Milner Holland, K.C., for the widow claiming 
under an intestacy. 

M. J. Albery for the trustee. 

E. I. Goulding for another son of the testator. 


_ LORD GREENE, M.R.: The testator in this case has set a problem 
which has some novelty so far as my experience is concerned. He appears 
to have been minded to give himself a power of testamentary disposition wider 
in extent and more elastic than that which the law allows under the Wills Act, 
1837. He executed a settlement, dated Oct. 16, 1936. Under it he appointed 
& managing trustee and a custodian trustee, a piece of machinery which he 
could scarcely have thought necessary to deal with the very small sum, viz., 
£100, which he was settling. The settlement was obviously intended as a frame- 
work into which some subsequent directions in regard to his property might be 
inserted at a later date. The relevant clauses of that settlement for present 
purposes are cll. 2 and 3. Clause 2 is: 


The trust fund and the income thereof shall be held upon trust to pay the income 
and to transfer the capital or any part or parts thereof in specie or otherwise to such 
persons or for such purposes as the settlor shall by any memorandum under his hand 
direct and in default of such direction upon trust to pay or transfer the same or any 
part thereof to such persons and for such purposes as the managing trustee shall in his 
absolute and uncontrolled discretion think fit. j 


Clause 3 is: 


tra ae to the provisions of the preceding clause the trust fund and the income thereof 
oe be held upon trust to pay one half of the income of the trust fund to Maria 
: Se Edwards the wife of the settlor during her life and subject thereto the trust 
has Lajeoninre fees thereof faa be held in trust for all or any of the children or child 
or who being male attain the age of 21 years or being female attain that 

age or marry if more than one in equal shares. Z = . 
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As a disposition inter vivos that document calls for no special comment. The 
difficulty has arisen because the testator has used it as a framework into which 
to insert his testamentary wishes. He did it in this way. He made a will 
dated Oct. 16, 1936, i.e., the same day as the settlement. “He appointed as his 
executor the gentleman whom he had made managing trustee under the 
settlement, and by cl. 2 he provided this : . 

I give all my property subject to and after payment of my funeral and testamentary 

expenses and debts to the trustees of a settlement dated Oct. 16, 1936 . . . to be held 
by them upon the trusts and subject to the powers and provisions therein declared 
and contained so far as such trusts powers and provisions are subsisting and capable 
of taking effect. 
In those attempts to use the rather special provisions of the settlement as 
part of the machinery for carrying out his testamentary wishes, the testator, I 
have no doubt without realising it, fell into a trap because he had, failed to 
direct his mind to the provisions of the Wills Act, 1837. 

Various questions arose before the learned judge. His answers to them I 
may state quite shortly. The provisions of cl. 2 of the settlement could not 
be validly imported into the will nor could a memorandum which the testator 
had executed between the date of his will and the date of his death. The 
memorandum was dated Dec. 21, 1937, and by it he directed the trustees of 
the settlement to raise out of the proceeds and subject to the trusts of the 
settlement sums amounting to many thousands of pounds, the settlement at 
that date comprising exactly £100. When executing the memorandum he, 
no doubt, contemplated that by the effect of his will the available funds would 
be there. That memorandum, for reasons to which I need not refer, was invalid 
as a testamentary document or as an expression of testamentary wishes. Those 
decisions of the learned judge are not contested in this court. The sole question 
before us arises in this way. There being no means of giving legal effect to the 
direction in cl. 2 of the settlement as part of the testamentary wishes of the 
testator, what is the effect of that on the directions in cl. 3 of the settlement 
which, together with cl. 2, the testator clearly intended by his will to be incor- 
porated in his testamentary disposition. The learned judge has held that 
cl. 3 falls with cl. 2, with the result that there is an intestacy of the residuary 
estate. The contrary view is that cl. 3 of the settlement forms a valid part 
of the will and its validity is not affected in any way by the circumstances 
that the powers which the testator wished to reserve to himself by means of 
el. 2 of the settlement are incapable of being exercised. 

The argument has not lacked subtlety, but, speaking for myself, I think that 
a rather more simple approach to the problem will lead to the correct result. 
The testator makes clear what his testamentary wishes are. He directs that 
those concerned, with the administration of his estate shall turn to the settle- 
ment to find what those wishes are. The identification of that document 
is a simple matter. There is no question what the document is, and there is 
no rule of law which makes it impossible to lead evidence to identify it. I 
say that at the outset, because reliance has been placed on a decision of SIMoNnDs, 
J., in Re Jones (1). That was a case in which the testator directed payment of a 
legacy to trustees ‘“‘ appointed or to be appointed under special declaration 
of trust for the benefit of Tettenhall College or otherwise as therein contained 
executed by me bearing even date with this my last will and testament or any 
substitution therefor or modification thereof or addition thereto which I may 
hereafter execute.” In the very gift itself the testator was endeavouring to 
reserve power to himself to modify or alter the gift at some later date by a 
subsequent instrument not executed in accordance with the Wills Act, 1837. 
Stmonps, J., pointed out that, whereas in the case of a document in existence 
it is always possible to lead evidence to identify the document, in the case before 
him it never would be possible to lead evidence to identify any subsequent 
document. On that ground he held that, if effect were given to the direction, 
it would be equivalent to giving a power to change a testamentary disposition 
by an unexecuted codicil in violation of the Wills Act, 1837, and, therefore, 
that the gift failed for uncertainty. That seems to me to be a different case 
from that which we have here. This settlement was a document which can be 
identified and there is no rule of law to the contrary. It can, accordingly, “ 
incorporated as a piece of writing into the testamentary disposition. Indeed, 
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if the settlement, instead of boing a thing having value and force in itself, had 
been merely a memorandum previously executed to which, in his will, the 
testator referred, it could have been admitted to probate as a testamentary 
instrument. The question then would have arisen: What provisions in this 
instrument are valid and what are invalid ? 

In other words, I start with the proposition that the incorporation of this 
document into the will is a permissible and easy matter. When I say incor- 
poration, I refer to what I may call the mechanical act of incorporation by 
reading the language of the document into the will itself. The effect is that 
we have now got to a stage where there is a document, part of the directions 
in which cannot operate any more than they could operate if they had been 
contained, as in Re Jones (1), in the will itself. The presence of that invalid 
provision in Re Jones (1) did not involve that it was to be struck out of the 
probate and treated as not being part of the will at all, nor do I see any reason 
why the invalidity of a provision co tained in this settlement should be any 
reason for excluding it from the testamentary directions of the deceased. The 
result of his having in that identifiable document included something which 
the law does not allow to have effect is a matter to_be considered after probate 
when the question of the validity of his testamentary dispositions arises. The 
result, therefore, is that we have here, so to speak, a composite will consisting 
of a combination of the provisions of the actual will itself plus those of the 
settlement. 

Having got to that stage the only question which remains is how, if at all, 
are the provisions contained in cl]. 3 of the settlement affected by the failure 
of those contained in cl. 2 because the law does not allow them to take effect, 
It is argued that the language of cl. 3 of the settlement, on its true interpreta- 
tion, shows the testator’s meaning to have been that the provisions of el, 3 
should only come into operation when the powers conferred, by cl. 2 should be 
exhausted. It is true, no doubt, that we are dealing with a residuary gift. 
It is also true that cl. 2 of the settlement was intended by the testator to operate, 
and could only operate, by means of some other act of his own. It is not a 
case where the testator by his will gives to a third person a power which for 
some reason or other is invalid, # power which, of course, could be exercised 
only after his death. He is contemplating here that at his death there may be 
in existence some direction by himself under cl. 2 of the settlement which will 
have the effect of removing the whole or part of the residue from the operation 
of cl. 3. Now, says Sir Andrew Clark, we know that that memorandum was 
executed, but we must not look at it, and, as a memorandum was executed 
and we cannot tell what it contains, the result is that cl. 3 cannot be given any 
operation because we do not know how much there is left on which the testator 
intended cl. 3 to operate. While appreciating the distinction which he draws, 
it is, I think, really a distinction in form rather than of substance, and for my 
part I cannot see any real ground such as Sir Andrew Clark put forward for 
distinguishing the substantial point in this ease from the substantial point 
in a case where the testator gives by his will a power of appointment to some- 
body, which, for some reason or another, e.g., the law of remoteness, turns out 
to be invalid. I read the words “subject to the provisions of the preceding 
clause ’’ at the beginning of cl. 3 in what appears to me to be their natural 
meaning, vz., in so far as under the provisions of the preceding clause the 
residuary estate shall not have been effectively dealt with. It covers, I think, 
not merely effectively dealt with in fact, but also effectively dealt with in law, 
and, in so far as an attempt under cl. 2 to deal with the property fails, not from 
any lack of intention on the part of the testator or any insufficiency of language, 
but because some rule of law makes it incapable of achievement, then I think 
the words “ subject to the provisions of the preceding clause ”’ are apt to meet 
such a case. If there has been no effective disposition of the residue under 
el. 2, which as a matter of law there could not be, cl. 3 has its natural effect. 

That seems to me to be the simple answer to this problem. The argument, 
which found favour with the learned judge—and I should like to say, as we 
ynderstand it, that the point was not argued so fully as it was argued before 
us—appears on analysis to be that, on the true construction of the directions 
for incorporation contained in the will—that is, the directions for incorporation 
of the trusts of the settlement—they must be construed as meaning that it is 
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to be either the whole settlement or nothing that is to be incorporated. That 
would be putting the problem of construction, so to speak, back a stage because 
then we should be construing, not the document as incorporated, but the 
directions for the incorporation. The learned judge took the view, and Sir 
Andrew Clark urged before us, that the directions for incorporation must: be 
read as meaning the whole settlement and nothing but the settlement, and 
that, in so far as the law prevented the effective incorporation of any part of 
the settlement, all the directions for incorporation fell to the ground. I do not 
take that view. It seems to me that the directions for incorporation are 
directions to read into the will the entirety of a document which the testator, 
no doubt, thought would be effective, but if, on writing them into the will, it 
turns out that part of them is invalid from some rule of law, as in the present 
case, I cannot read the testator’s directions as meaning that, therefore, the whole 
process of incorporation must be abandoned. I think that the effect of it is 
that so much of the settlement as can validly have operation as part of.a testa- 
mentary disposition is left to have its proper operation according to its true 
construction. I have formed that view quite apart from a point which appears 
to me to confirm it, and that is that in cl. 2 of the will, after the direction as to 
how the residuary estate is to be held on the trusts of the settlement, appear 
the words “‘so far as such trusts powers and provisicns are subsisting and 
capable of having effect.”” I see no reason myself for reading those words 
as not extending to a case where some of the trusts are invalid through a rule 
of law. The position is that when the settlement is written into the will there 
is a string of trusts, some of them capable but some incapable of taking effect. 
It is true, I think, that this form of phrase generally operates in the common case 
where some trusts in the document referred to have expired through the effluxion 
of time, the extinction of a family, the birth of children, or something of that 
kind, which may make certain trusts incapable of taking effect, but I do not 
read the words as limited to that class of case. I think a trust which is pre- 
vented from operating by a rule of law can be fairly described as a trust which 
is not subsisting and capable of taking effect. As I have said, I come to the 
same conclusion without reference to those words, but I think their presence 
confirms the view that I have taken. In my opinion, the judgment of the 
learned judge must be reversed on this point and an appropriate declaration 


made. 
SOMERVELL, L.J.: I agree. 


COHEN, L.J.: I agree, but as we are differing from the learned judge 
in the court below I will state shortly my reasons for coming to that conclusion. 
Mr. Pascoe Hayward invites us to reverse the decision of the learned judge 
on this point on two grounds, first, that, as a matter of construction of the 
will, one must only read into the will the unobjectionable trusts declared by 
the settlement in view of the concluding words of cl. 2 of the will to which 
my Lord has referred “‘ so far as such trusts powers and provisions are subsisting 
and capable of taking effect.” The result of that would be to incorporate 
into the will only the trusts declared by cl. 3 of the settlement. Alternatively, 
he said, one must read the whole settlement into the will and then construe it, 
and, as a matter of construction cl. 3 is intended to operate on so much of tho 
residue as shall not be effectively disposed, of by a direction or disposition under 
cl. 2 of the settlement. The first point was, apparently, not taken in the court 
below. At any rate, there would appear to have been no reference to the case 
on which reliance was placed in this court, namely, Re Finch and Chew’s Contract 
(2). While not in the least differing from what my Lord has said as to the effect 
of the material words, speaking for myself I do not think that the will can be 
construed in this sense and I prefer the second argument advanced by Mr. 
Pascoe Hayward. I think, as the learned judge thought, that one must read 
into the will the whole of the relevant provisions of tho settlement and then 
construe them. Where I differ from the learned judge is in his ultimate con- 
clusion on the matter of construction. As my Lord has pointed out, the learned 
judge had, not the advantage of a full argument on this point nor was his attention 
called to the authorities to which our attention has been directed. He states 
his reasons very shortly in these terms ( [1947] 2 All E.R. 529) : 
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It remains to consider what is the position as regards the trust by reference to cl. 3 
of the settlement. I have been invited to hold that, even if the trusts by reference 
to cl. 2 are abortive so far as the residuary estate is concerned, yet it is open to me 
to hold that there is a valid trust by reference to cl. 3. It seems to me that 
it would be wrong for me to come to any such conclusion. It is clear that the testator’s 
intention was to incorporate as part of the trusts of his will the whole of the trusts 
subsisting under the settlement, including the trusts of any memorandum he might 
have executed or might thereafter execute. That was his intention. That intention 
fails, for the reasons I have stated. It seems to me impossible for the court to substitute 
another intention and, by rejecting that part of the disposition which is bad, arrive 
at some residual disposition which can be held to be good, because, by so doing, the 
court would be making a new will for the testator and would be doing something which 
there is no ground to suppose was his intention at all. . . 


It is with the last sentence that, with respect, I quarrel. It seems to me to be 
a non sequitur. Granted that it was the testator’s intention to incorporate 
as part of the trusts of his will the whole of the trusts under a settlement, 
including trusts in any memorandum he might have executed after the date 
of the will. Granted that that intention fails for the reasons which JENKINS, J., 
gave, but it does not seem to me to follow that, by giving effect to cl. 3, we are 
making a new will for the testator in any sense whatsoever. The question is : 
In what event did the testator intend cl. 3 to operate ? That depends on the 
words ‘“‘subject to the provisions of the preceding clause.” For the reasons 
that my Lord has given, I think those words mean “subject to any effective 
disposition under the preceding clause.” I-am supported in that view by 
some observations of LorpD SELBORNE, L.C., in Webb v. Sadler (3). That, it 
is true, was a case where what was under consideration was solely the provisions 
of a single document, but I do not think that any distinction in principle can be 
drawn between a case where the court has only to construe a single document 
and one where two documents are involved, the testator directing the terms 
of the second document to be read into his will. What Lorp SELBORNE said 
was this (8 Ch. App. 419, 426) : 


Then the next question is, whether the subsequent appointments, “in default of 
and subject to any such limitation or appointment ”’ containing dispositions in favour 
of the son, are so connected with the void power that the void power failing they fail 
also. It seems to me that such a construction would be expressly contrary to the 
declared intention. The declared intention is, that unless estates that would displace 
this gift to the son are created in favour of other persons by means of the power, then 
the son is to take under this part of the instrument ; and if the power is void, then 
no such estate could be created, and the event never could arise which alone was meant 
to prevent the gift in favour of the son taking effect. The words “ and subject to ” 
confirm this view. If it had been intended to create a charge, and the gift made to the 
son were “subject to the charge,” then, if the charge did not arise, the son would have 
taken it free from that charge. 


Applying the principle of that passage to the documents with which we are 
concerned, as I read cl. 3 the declared intention of this testator is that, unless 
effective dispositions are made which would cut down the gift of the trust 
fund and the income thereof in favour of his widow and his children, then his 
widow and his children are to have the whole of that estate. No effective 
disposition was so made, and, therefore, in my view, cl. 3 operates on the whole 
of the residuary estate. For these reasons, I agree with my Lord that the 
pelt he of the learned judge on this portion of the summons ought to be 
varied. 

Appeal allowed. Costs of all parties as between solicitor and client to be paid 
out of the estate. 

Solicitors : James Turner & Son; Wordsworth & Co. ; Mossop & Syms. 

[Reported by F. Gutrman, Esq., Barrister-at-Law.] 
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DAVEY v. SHAWCROFT. 


[Kine’s Brenox Division (Lord Goddard, C.J., Humphreys and Pritchard, 
JJ.), April 12, 20, 1948. ] 

Coal—Conirol—Distribution—‘ Licensed merchant”’—Unincorporate body— 
Committee registered as licensed merchant—A gent of committee—Interpretation 
Act, 1889 (c. 63), s. 19—Coal Distribution Order, 1943 (S.R. & O., 1943, 
No. 1138), arts. 2, 78. 

The appellant was the secretary of a committee of workmen and employees 
at a steelworks which was formed to supply its members with coal for 
domestic use. On the appellant’s application, the committee was registered 
as coal merchants and a certificate of registration was issued in its name. 
The appellant, acting in the course of his employment, ordered coal to be 
supplied to premises which were not within the terms of the committee’s 
authorisation. The appellant was charged that, being a licensed merchant, 
he unlawfully supplied coal to those premises contrary to the Coal Distri- 
bution Order, 1943, art. 2. It was not disputed that, if the appellant 
was a licensed merchant, he was guilty of the offence charged. 

HELD: by virtue of the Interpretation Act, 1889, s. 19, the committee 
was a “‘ person’ within the meaning of art. 78 of the Order of 1943, and 
was, therefore, a licensed merchant within that article and art. 2 of the 
Order, and, under the terms: of art. 78, the appellant, as the committec’s 
agent, was also a licensed merchant for the purposes of the Order. 

Per cur.: It is inconvenient to register under the Order an unincorporate 
body as such. It would be preferable that in the case of a committee, 
a club, or other association, one or, perhaps, two members “ and others 
trading as aforesaid,’’ or the manager, or other officer, should be . egistered 

~ as the licensed merchant. 

Aiea bey rh — aon reo Act, 1889, s. 19, se HALSBURY’S STATUTES, Vol. 

» p- 1001. 


CASE STATED by Lincolnshire (Parts of Lindsey) justices. 

At a court of summary jurisdiction sitting at Scunthorpe an information 
was preferred by the respondent, the local fuel overseer, for and on behalf of 
the Ministry of Fuel and Power, charging the appellant that he, then being a 
licensed merchant, with having, between Oct. 6 and Dec. 21, 1946, unlawfully 
furnished 164 cwts. of coke for actual consumption in controlled premises at 
42, Davy Avenue, Scunthorpe, and not for re-sale, his name not then being 
entered in the Controlled Premises Register as that of a licensed merchant 
authorised to furnish supplies of coal in relation to those premises, contrary to 
the Coal Distribution Order, 1943, art. 2, made under the Defence (General) 
Regulations, 1939, regs. 55 and 55aa. At the hearing on Oct. 22, 1947, the 
appellant contended inter alia, that he was not a licensed merchant within the 
meaning of the Coal Distribution Order, 1943, arts. 2 and 78, the committee of 
which he was the servant or agent being an unincorporate body and so not a 
*‘ person” within the meaning of art. 78. The justices held that the appellant 
was a licensed merchant, convicted him, fined him £2 and ordered him to pay 
£5 5s. advocate’s fee. The Divisional Court now dismissed his appeal. The 
facts appear in the judgment of Lorp Gopparp, C.J. 


Swanwick for the appellant. 
H. L. Parker for th» respondent. 
Cur. adv. vult. 

Apr. 20. The following judgments were read. 

LORD GODDARD, C.J. : The short effect of the charge against the appel- 
‘lant was that he supplied coal to domestic premises which he was not authorised 
to supply. The facts found by the justices were that the appellant was the 
secretary of a committee of workmen and employees employed at the steelworks 
of John Lysaght, Ltd., the committee being formed, apparently, to supply 
its members with coal for domestic use. The appellant had signed an applica- 
tion for the registration of the committee as licensed coal merchants and in 
consequence of that application a licence was issued, in these terms : 

i istration as a licensed merchant in the borough of Scunthorpe. I 
Saab wertity thas the Lysaghts Joint Works Coal Committee, Normanby Park Steel 
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Works, Scunthorpe, have been entered on the register of persons authorised to supply 
coal in the above-mentioned district. 
This registration and certificate were renewed from time to time and, were in 
force at the material times. Deliveries of coal were made on the orders of the 
appellant to various persons, and it was not contended that, if the appellant 
was a licensed merchant, he did not, by making the particular deliveries teferred 
to in the charge, commit a breach of the Order. It is unnecessary to consider 
the reason why these deliveries were a breach of the Order, but it was conceded 
that they were. The appellant contended that the committee were not, and 
could not be, a licensed merchant within art. 2 of the Order, and that, accord- 
ingly, he, as their servant or agent, was not the servant or agent of a licensed 
merchant. 

The definition of ‘licensed merchant’ is contained in art. 78 of the Coal 
Distribution Order, 1943, which provides : 

‘Licensed merchant ’? means any person carrying on an undertaking and whose 

name is entered in the Licensed Merchants Register as such and shall include the servant 
or agent, acting in the course of his employment, of any such person. 
It was not contended that the appellant was a person carrying on an under- 
taking or that his name was entered in the register, but it was said by the 
prosecution that he became a licensed merchant in that he was the servant or 
agent of one who was. The submission of counsel for the appellant was that a 
committee could not be a licensed merchant, and, if that be right, it would 
follow that the appellant was not, and could not be, the servant or agent of a 
licensed merchant, so that, whether or not he had committed some other offence 
under the Order, he had not committed the offence with which he was charged. 
The whole question is whether a committee of persons can be a licensed, merchant 
and registered as such. 

At the root of the argument of counsel for the appellant was the’ contention 
that by the Interpretation Act, 1889, s. 2, it is provided that in the construction 
of every enactment relating to an offence punishable on indictment or on 
summary conviction the expression “‘ person ”’ shall, unless the contrary inten- 
tion appears, include a body corporate. He contended that as the committee 
were not a body corporate, s. 2 had no application, and he also said that, in 
view of the terms of s. 2, s. 19 of the Act of 1889 had no application to any 
criminal matter, but applied only to civil matters or rights. That section provides: 

In this Act and in every Act passed after the commencement of this Act the expression 
‘person ”’ shall, unless the contrary intention appears, include any body of persons 
corporate or unincorporate. 

The first answer to this contention is that the committee are not being prosecuted. 
They are not a party to any criminal proceedings. If members of an unincor- 
porate body commit an offence they can be prosecuted, but they must be 
charged or indicted individually. If, however, a body of persons carry on an 
undertaking within the meaning of this Order, whether as partners or not, it 
seems to me that, unless a contrary intention can be found, they are a ‘‘ person ”’ 
and can, as a body, apply to be registered. The effect of the registration is, 
no doubt, that each member becomes a licensed dealer, but, as their relationship 
is joint, it follows that there is only one business and the sale of coal by one is a 
sale by all. The effect of registering the body does not mean that each member 
of the committee can supply coal to the same customer, thereby enabling the 
latter to get as many rations of coal as there are members of the committee. 
The customer cannot get more than one ration. That ration, by whichever 
member supplied, is supplied by all. So, the servant or agent of the committee 
is the servant or agent of each member, but he serves or acts for them jointly. 
In my opinion, s. 19 does enable the committee, who, by virtue of that section, 
are to be regarded as a person, if they carry on an undertaking, to be registered 
as a licensed merchant, and it is enough for the purposes of art. 20 if the name 
of the committee and the address at which they normally carry on business 
are registered. I can find nothing in the Order which indicates a contrary 
intention. I can find nothing, for instance, to indicate that a firm cannot 
be registered, If an offence were committed in the ordinary course of the firm’s 
business, it may well be that each individual partner would be liable to prosecu- 


tion, though they would have to be prosecuted as individuals and not in the 
firm’s name. 
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There may well be other Orders or enactments which provide for the licensing 
of @ person, and the very purpose for which the licence was granted might 
exclude the construction that “‘ a person ’’ could be a body of persons, for example, 
matters relating to the sale of intoxicating liquors, but this case deals with a 
licence to be granted to traders carrying on the business of coal merchants, 
one frequently carried on by partners, and a licence to the firm is, in effect, 
a licence to the partners. I have already pointed out that this does not enable 
them to multiply sales so as to defeat the object of the Order. It would, no 
doubt, be preferable that in the case of a committee, a club, or other association, 
one, or perhaps, two, of the members, or the manager, or other officer, should 
be registered as the licensed merchant. Were that done, the question raised 
in this case could not arise. For the reasons which I have endeavoured to state, 
I am of opinion that the justices came to a correct determination in point of 
law, and this appeal must be dismissed. 


HUMPHREYS, J.: I agree in the result proposed. As, however, I may 
have approached the consideration of the matter from a slightly different angle 
from that indicated by my Lord, I proceed to state the way in which I have 
arrived at my conclusion. 

In my opinion, the form of application to be registered, as a licensed merchant 
sent in by the appellant on behalf of the committee was irregular and has 
resulted in the particulars of registration which followed on the application 
' being also irregular, but I am not prepared to hold that the registration was 
illegal on that account. If the offence charged had involved a breach of the 
terms of the licence or registration, it might have been necessary to look at 
the matter more closely, but the substance of the offence hero charged, consisted, 
in the furnishing of coal by the committee to certain premises without being 
authorised to do so. The appellant, as the agent of the committee, was the 
moving spirit in the doing of the various acts which constituted the alleged 
offence. It was he who caused a poster offering coal to be displayed and he 
who gave orders for the coal to be delivered. The only materiality of the 
licence held by the committee was that it afforded a complete defence to any 
charge under art. 1 of the Order, which provides that ‘‘ no person other than a 
licensed merchant shall furnish coal,”’ and it would, no doubt, have been pleaded, 
and successfully, if any prosecution under that clause had, been instituted. 
On the facts of this case the registration could afford no defence to the appellant 
for the reason that it did not authorise the furnishing of coal to the particular 
premises mentioned, namely, 42, Davy Avenue, by the committee whose agent 
he was. I agree, however, that the information against the appellant for an 
offence against art. 2 was bound to allege that he, or the committee whose agent 
he was, had been registered. Prima facie proof of registration was afforded by the 
certificate which had been issued under art. 21. That certificate followed on an 
application made under art. 19. That article was, in my view, strictly complied 
with. That appears to be all that is necessary to justify registration. Article 
20, however, shows the inconvenience of registering an unincorporate body 
as such. The same result could have been achieved by registering ‘“‘ A, B, C 
and, D carrying on business in the name of Lysaght’s Joint Works Coal Com- 
mittee.” In that event the full name of each member of the committee could 
have appeared on the register as required by art. 20. I see no reason, if the 
members of the committee were very numerous, why the persons registered 
should not be described as “ A, B, C and D and others trading’’ as aforesaid. 
However that may be, I regard the language of art. 20 as being directory only 
as to what particulars should be entered on the register, and the omission, 
assuming such to be proved, of some names should not, in my opinion, be held 
to invalidate the registration, particularly at the instance of the person who 
himself is responsible for the form of registration, unless, indeed, it can be 
said that a committee, being an unincorporate body, cannot be a “‘ person.”’ 
As to that, s. 19 of the Interpretation Act, 1889, seems to me to be conclusive, 
since I find no indication to the contrary in the Coal Distribution Order itself. 
Section 2 of that Act was relied on by counsel for the appellant, and I think 
shows a further reason for not adopting this form of registration in future, 
since the committee as such cannot be prosecuted, but it affords no ground for 
whittling away the wide language of s. 19. The definition of “licensed mer- 
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chant’ in art. 78 of the Coal Distribution Order, in my opinion, carried, the 


matter no further. There are no merits whatever in this appeal, and I think 
it should be dismissed. 


, RD A Fp $ J © 
PRITCHARD, mag ke Appeal dismissed with costs. 


Solicitors: Sharpe, Pritchard & Co., agents for W. Bains, Scunthorpe (for 
the appellant) ; Solicitor, Ministry of Fuel and Power (for the respondent). 
[Reported by F. A. AMIES, Esq., Barrister-at-Law.| 


CARDIFF RATING AUTHORITY AND ANOTHER v. 
GUEST KEEN BALDWINS IRON & STEEL CO., LTD. 
[Krva’s Beno Division (Lord Goddard, C.J., Humphreys and Pritchard, 

JJ.), April 9, 20, 1948.] 

Rates and Rating—Valuation—Plant and machinery—* Unit basis ”»—“* Con- 
tractor’s theory °—Blast and melting furnaces -and coke ovens—Obligation to 
repair—M ovability—Tilting furnaces—Gias and blast mains—Rating and 
Valuation Act, 1925 (c. 90), s. 22 (1) (b}—Plant and Machinery (Valuation 
for Rating) Order, 1927 (S.R. & O., 1927, No. 480), sched., class (4). 

A rating authority made a proposal to raise the assessment of the respon- 
dent’s iron and steel works to £80,327 net annual value and £20,082 rate- 
able value, and the proposal was confirmed by the assessment committee, 
On appeal to quarter sessions the assessment was reduced, to £58,000 net 
annual value and £14,500 rateable value. The rating authority and the 
assessment committee appealed against the substituted assessment on the 
grounds that the recorder was wrong (i) in reducing the assessment by 
£6,090 net annual value in respect of 4 blast_furnaces, 2 fixed steel melting 
furnaces and 69 coke ovens ; (ii) in holding that 5 tilting melting furnaces, 
certain gas mains and hot and cold blast mains were not rateable. The 
tilting furnaces each resembled a large bath 30ft. long and 18ft. wide 
weighing over 300 tons. They were made of steel plates and joists, bolted, 
riveted and, welded together on site, and were lined with brickwork to a 
considerable thickness. They rested by their own weight on steel rollers, 
resting on curved roller paths which were themselves supported on con- 
crete piers. The gas and blast mains consisted of 13,000ft. of steel piping 
made up of 20ft. lengths, bolted together on site, and resting on, but not 
attached, to, steel vertical supports or metal bridge structures at a height 
of from 10ft. to 35ft. from the ground. The external diameter of the mains 
varied from 20ins. to 96ins., and the hot blast mains were lined with brick- 
work. It appeared from the Case that the recorder accepted in their 
entirety the capital values contained in the valuation made on behalf of 
the rating authority, and he also accepted the percentages by which, 
adopting the ‘“ contractor’s theory’ of valuation, the net annual value 
proposed, for the hereditament had been reached. The recorder, however, 
did not adhere to that theory of valuation when determining the value 
of the blast furnaces, melting furnaces and coke ovens because they were 
“short lived,’’ but he adopted instead the ‘“‘ unit basis’’ of valuation, 
whereby he assumed, a net annual value in respect of each unit. The rating 
authority argued that the works ought to have been valued as one entire 
hereditament, and to treat any particular plant as a separate hereditament 
was to err in law and, further, that as, in conformity with the Rating 
and, Valuation Act, 1925, s. 22 (1) (6), the valuation on the ‘“ contractor’s 
theory ’’ must be assumed to take into account the obligation to repair 
and maintain the hereditament, including the short-lived plant, that 
obligation would, be taken twice into account by the further reduction 
resulting from the method adopted by the recorder. 

HEXLp : (i) it was clear from the Case that the recorder never had in mind 
more than one hereditament, but that, in arriving at the value of that 
hereditament, he preferred to consider the blast furnaces, melting furnaces 
and coke ovens on the “unit basis’’ rather than on the ‘ contractor's 
theory,” and, in so doing, he was not wrong in law, 
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(ii) the ‘question whether the obligation to repair and maintain had been 
taken twice into account was one of fact, and the appeal could only 
succeed if it were shown that the recorder erred in law. 

(ili) the recorder was wrong in applying the test of movability to decide 
the rateability of the tilting furnaces and gas and blast mains, and both 
the furnaces and the mains were “in the nature of a building or structure ”’ 
within the meaning of class 4 of the schedule to the Plant and Machinery 
(Valuation for Rating) Order, 1927, and, therefore, rateable. 

Observations of Lorp Esuer, M.R., and Linpiey, L.J., in Tyne Boiler 
Works Co. v. Longbenton Overseers (1886) (18 Q.B.D. 81, 91, 94; 55 L.T. 
825, 829, 830), applied. 


[As To Basis or ASSESSMENT OF PLANT AND MacuHINERY, see HALSBURY, Hailsham 
Edn., Vol. 27, pp. 392-394, paras. 826, 827; and For Casgs, see DIGEST, Vol. 38, 
pp- 531-534, Nos. 772-795.] 


Cases referred to: 

(1) Consett Overseers v. Durham County Council, (1923), 128 L.T. 310; 87 J.P. 1; 
20 L.G.R. 809; 38 Digest 575, 1121. 

(2) Tyne Boiler Works Co. v. Longbenton Overseers, (1886), 18 Q.B.D. 81; 56 L.J.M.C. 
8; sub nom., Tyne Boiler Works Co., Lid. v. Tynemouth Union, 55 L.T. 825 ; 
51 J.P. 420; 38 Digest 533, 781. 

(3) Thomas (Richard) & Co., Ltd. v. Monmouth County Valuation Committee and 
Assessment Committee, [1944] 1 All E.R. 417; 170 L.T. 333; 2nd Digest Supp. 


Case Sratep by the Recorder of Cardiff. The appellants, Cardiff Rating 
Authority, made a proposal to increase the assessment of the iron and steel 
works, situated at East Moors, Cardiff, and known as the Dowlais Works, of 
the respondent occupiers to £80,327 net annual value and £20,082 rateable 
value. On Aug. 4, 1943, the second appellants, Cardiff Assessment Committee, 
having heard the proposal and the occupiers’ objections thereto, confirmed the 
proposal. The respondents appealed to quarter sessions, who heard the appeal 
on Sept. 26, 27 and 28, 1944, and on May 23, 1945, in a reserved judgment, 
allowed the appeal and reduced the assessment to £58,000 net annual value and 
£14,500 rateable value. The rating authority and the assessment committee 
appealed on the ground that (i) the ‘‘ contractor’s theory ”’ of valuation should 
be applied to the valuation of certain blast furnaces, melting furnaces and coke 
ovens, comprised in the hereditament, and (ii) certain overhead gas mains, cold 
blast mains and hot blast mains, and certain melting furances known as tilting 
furnaces, comprised in the hereditament were rateable plant and machinery. 
The occupiers formally raised the question of the rateability of certain electrical 
equipment which the court was precluded from deciding in their favour by the 
decision of the Court of Appeal in Richard Thomas & Co., Ltd. v. Monmouth 
County Valuation Committee and Assessment Committee ({1944] 1 All E.R. 
417). The Divisional Court held that the recorder was not wrong. in law in 
adopting a “‘ unit basis ’’ of valuation in certain instances, but that he erred 
in deciding on the basis of movability that the tilting furnaces and gas and 
blast mains were not rateable. Leave to appeal was given to both appellants 
and respondents. The facts appear in the judgment of the court. 


Craig Henderson, K.C., and Roskin for the appellants. 


Sir Cyril Radcliffe, K.C., and R. Gwyn Rees for the company. 
Cur. adv. vult. 


Apr. 20. PRITCHARD, J., read the following judgment of the court. 
The dispute which gives rise to this appeal is now nearly five years. old, and it 
concerns the ascertainment of the net annual value and the rateable value of 
iron and steel works at East Moors, Cardiff, of which the respondents are the 
occupiers. The works are known as the Dowlais Works. The appellants 
based their appeal on threé grounds, namely: (i) they contended that the 
learned, recorder was wrong in reducing the assessment by £6,090 (net annual 
value) in respect of 4 blast furnaces, 2 fixed steel melting furnaces and 69 coke 
ovens; (ii) they contended that the learned recorder was wrong in holding 
that 5 tilting furnaces were not rateable ; (iii) they contended that the learned 
recorder was wrong in holding that certain gas mains and hot and cold blast 


mains were not rateable. 
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With regard to (i), the 4 blast furnaces, 2 fixed steel melting furnaces and 69 
coke ovens, it appears from the Case that the appellants’ witness, Mr. Gerald, 
Eve, arrived at his figure of £80,327 (net annual value) by valuing the works 
as one entire hereditament, taking the effective capital values of the land, 
buildings, plant and machinery, and applying certain percentages thereto. 
The learned recorder says in the Case that he accepted in their entirety the 
capital values contained in Mr. Eve’s valuation as being the true effective 
capital values of the land, buildings, plant and machinery, and also that he 
accepted the percentages applied by Mr. Eve to the said capital values to arrive 
at the net annual value of the hereditament. This method of arriving at the 
net annual value is known as “ the contractor’s theory ” of valuation, and the 
learned, recorder expressly says that he accepted the principle of this method. 
Later in the Case, however, he says that he did not adhere to ‘‘ the contractor’s 
theory’ when determining the value of the blast furnaces, melting furnaces 
and coke ovens because some of these were “ short-lived,” and he says that, in 
respect of short-lived plant, it would be ‘‘ very forced and anomalous ” from 
a tenant’s point of view to base the rent on the capital value. He decided, 
therefore, that all rateable plant and machinery which had a normal life of at 
least 20 years should be valued on ‘the contractor’s theory,”’ but that such 
parts of the blast furnaces, melting furnaces, and coke ovens as had a shorter 
normal life than 20 years should be valued, not on that basis, but on a ** unit 
valuation.” He then “fixed”? the ‘‘ units of valuation”? by taking each of 
the 4 blast furnaces, each of the 2 melting furnaces and each of the 69 coke 
ovens as a separate ‘‘ unit ’’ and assessing a net annual value in respect of each 
unit, and he says that, if he was wrong in rejecting “ the contractor’s theory ”’ 
of valuation in the case of these items, the net annual value of £58,000 fixed by 
him would be increased, by £6,090. It is the appellants’ contention that in this 
respect the Case demonstrates on the face of it that the learned recorder was 
wrong in law in his treatment of these blast furnaces, melting furnaces, and 
coke-ovens. They contend that the rateable value of these works had to be 
ascertained in accordance with the provisions of the Rating and Valuation 
Act, 1925, s. 22 (1) (6), and they rely on Consett Overseers v. Durham County 
Council (1) for the proposition that these works ought to have been valued as 
one entire hereditament and that to treat any particular part of the plant as a 
separate rateable hereditament was to err in law. In our judgment, it is clear 
from this decision that, if the learned recorder did treat these blast furnaces, 
melting furnaces, and coke-ovens as separate hereditaments, he was wrong 
in law and his decision based on such error could not be allowed to stand. 
We have come to the conclusion, however, that that is not what the learned 
recorder did. In his judgment we find the following passages : 


It is clear beyond doubt that the “ contractor’s theory ’’ has now been used for so 
many years that I must apply it in the present case. But there comes a point at 
which the theory ceases to be of‘any real assistance in guiding me to the net annual 
value of the hereditament. If we realise that it is merely a device to facilitate the 


calculation of a figure for rating purposes, it becomes easy not to adhere to it when 
it would lead to anomalous results. 


He then sets out the ‘“‘ anomalous results,’’ to which, as already mentioned, he 
refers in the Case. When this part of the judgment is read with the Case, in 
which the learned recorder says : 


If I was wrong in rejecting the “‘ contractor’s theory ” of valuation in the case of the 
blast furnaces, coke-ovens and the two fixed melting furnaces, the net annual value 
of £58,000 fixed by me would be increased by a figure of £6,090, 


we think it becomes clear that he never had in mind more than one heredita- 
ment, but that, in arriving at the value of that hereditament, he preferred to 
consider these particular parts of the plant within the hereditament on what 
he calls the “unit basis” rather than to consider them (as Mr. Eve had done) 
on the “contractor’s theory.” In these circumstances, we do not think it 
would be right to hold that the learned recorder proceeded on a basis which was 
ewrong in law. 

_ This brings us to the appellants’ second contention in respect of the blast 
furnaces, melting furnaces and coke-ovens. Counsel for the appellants, who 
described it as an “even stronger objection ” to the valuation arrived at by 


A 


K.B.D.] CARDIFF RATING AUTH. v. GUEST KEEN , LTD. (Prrronarp, J.) 833 


the learned recorder, said that it must be assumed that anyone valuing a here- 
ditament according to the ‘“‘contractor’s theory ’* would bear in mind the 
obligations imposed on the hypothetical tenant mentioned in the Rating and 
Valuation Act, 1925, s. 22 (1) (6), including the obligation “‘ to repair” and “ to 
maintain ” the hereditament, and that, therefore, Mr. Eve’s valuation must be 
deemed to have taken into account the fact that some of the furnaces were 
short-lived. a fact which would be taken twice into account by the further 
reduction resulting from the method adopted by the learned recorder. The 
short answer to this contention is that the question which it raises is one of fact, 
and this appeal can only succeed if it be shown that the learned recorder was 
wrong in law in the decision at which he arrived. For these reasons, in our 
judgment, the appeal fails in so far as it relates to the 4 blast furnaces, 2 fixed 
steel melting furnaces and 69 coke-ovens. 

We now turn to the other two grounds, (ii) and (ili), on which the appellants 
base their appeal. These relate to 5 tilting furnaces and to certain gas mains 
and hot and cold blast mains. In both cases the learned recorder has held that 
the plant and machinery is not rateable. In both cases counsel for the respon- 
dents admits that the sole question is whether it can be said of this plant or 
machinery that it ‘is, or is in the nature of, a building or structure,’’ within 
the meaning of the opening words of “class 4” of the schedule to the Plant 
and Machinery (Valuation for Rating) Order, 1927 (S.R. & O., 1927, No. 480), 
made under the Rating and Valuation Act, 1925, s. 24 (5). The 5 tilting 
furnaces are described in the Case as follows : 


Each of these tilting furnaces is a furnace resembling a very large bath, in which 
metal is melted, and which is capable of being tilted and is in fact tilted in operation by 
means of an electric motor for the purpose of pouring molten metal and slag from it 
into other receptaclts. Each tilting furnace is made of steel plates and joists, bolted, 
riveted and welded together on site, and is lined internally with special brick lining of 
considerable thickness. The approximate size, weight and capacity of a tilting furnace 
are: Length, 30ft., width, 18ft.; superficial area (of molten metal, when full), 685 to 
715 square ft. ; weight, over 300 tons ; capacity, 200 to 250 tons of steel. Each tilting 
furnace rests by its own weight on steel rollers, resting on curved roller paths, which 
are themselves supported on concrete piers. For the purpose of renewing the rollers 
and roller paths when necessary it is possible by the use of suitable appliances to lift 
each tilting furnace off its supporting piers. 


From this description given by the learned recorder it would appear to be not 
unlikely that the ground on which he held that these tilting furnaces were not 
rateable was that they were movable, and that this was, in truth, the reason for 
his decision is made clear by his judgment in which he says: ‘“ The furnaces 
are, therefore, movable, and are, in fact, being moved continually while in use. 
In my view, they are not rateable.”” The gas mains and hot and cold blast 
mains are described as follows in the Case : 


Upon the said hereditament are 13,000 feet run of overhead gas mains, cold blast 
mains and hot blast mains made up of 20ft. lengths, bolted together on site and carried 
from one point to another throughout the steelworks, and resting on, but not attached 
to, steel vertical supports or metal bridge structures at a height of from 10ft. to 35ft 
above ground. The external diameter of these mains varies from 20 inches to 96 
inches . . . The hot blast mains are lined with brickwork, so as to conserve the heat, 
and outside the brickwork is the outer casing of steel. 


The Case recites an admission by all parties that the supporting structures were 
rateable, but the learned recorder upheld the respondents’ contention that the 
mains themselves were not rateable. His reason (which we think might well 
be inferred from the Case) is made completely clear in his judgment, in which 
he said: ‘ As to the mains themselves, I think, being removable, they are not 
part of the hereditament, and are, therefore, not rateable.’’ There is nothing 
in the Case to indicate that the learned recorder had considered the question 
whether the mains or the tilting furnaces were, or were in the nature of. a building 
or structure within the meaning of the schedule to the Order of 1927, but his 
judgment does indicate that he did consider the question, and, that, in doing so, 
he interpreted the opening words of class 4 in the schedule as adopting the 
criterion of movability.”’ In the Case the learned recorder says that, if he is 
wrong in holding that these items were not rateable, the net annual value of 
£58,000 fixed by him would be increased by £1,234 in respect of the mains 
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and by £2,437 or £5,937 in respect of the tilting furnaces according to whether 
a “unit value’ or the ‘‘ contractor’s theory ’’ was the proper method of valua- 
tion to be adopted. In our judgment, in deciding that the mains and tilting 
furnaces were not rateable because they were movable, the learned recorder — 
was wrong in law, and, having regard to the observations of Lorp EsHEr, M.R., 
and LINDLEY, L.J., in Tyne Boiler Works Co. v. Longbenton Overseers (2) (18 
Q.B.D. 91, 94) his decision cannot be supported. In our judgment, having 
regard to the descriptions of the mains and of the tilting furnaces contained A 
in the Case, the learned recorder (had he not misdirected himself) must have ~ 
come to the conclusion that both these items were in the nature of a building 
or structure and, therefore, rateable. It follows that the appellants are entitled 
to succeed on both these grounds. 

In the result, the net annual valuation of £58,000 will be increased by £7,171, 
which is the aggregate of £1,234 in respect of the mains and £5,937 in respect 
of the tilting furnaces, the order made by the learned recorder in respect of B 
costs will be revoked, and the appellants will have the costs of this appeal. 

Order accordingly. Appellants to have costs of appeal and one half costs in the 
court below. ~ 

Solicitors : Theodore Goddard & Co., agents for S. Tapper Jones, town clerk, 
Cardiff (for the appellants); Simmonds, Church Rackham & Co., agents for 
Llewellyn & Hann, Cardiff (for the respondents). 

[Reported by F. A. Amies, Esq., Barrister-at-Law.] Cc 


ILLSTON & ROBSON, LTD. v. SMITH. 


[House or Lorps (Lord Thankerton, Lord Porter, Lord Uthwatt, Lord du 
Pareq and Lord Oaksey), February 19, 20, 23, 24, 26, April 30, 1948.] 


Workmen’s Compensation—Compensation—Amount—Partial incapacity—Differ- 
ence between current and pre-accident earnings—Economic changes arising 
since accident—Workmen’s Compensation Act, 1925 (c. 84), s. 9 (3) (i). 

In calculating the weekly payment payable to a workman in the case of # 
partial incapacity under s. 9 (3) (i) of the Workmen’s Compensation Act, 
1925, it is not open to the employer to diminish the difference between 
the workman’s pre-accident earnings and his post-accident earnings by — 
showing that the whole or part of the difference is due- to changes in the 
“economic position of the labour market ” between the two dates. _ Con- 
versely, when the workman, though on a less well paid type of work as a 
result of his incapacity, gets more as a result of such changes, the employer F 
gets the benefit of the excess. 

A capstan tool setter lost the ring finger of his right hand by an accident . 
which arose out of and in the course of his employment. The arbitrator 
found that as a result of the injury the workman was partially incapacitated 
for work in the open market and for his pre-accident work. The employers 
contended that, in calculating the weekly payments payable to the workman, ,;, 
the difference between the pre-accident earnings and the post-accident G 
earnings must be shown to result from the injury and that part of the 
diminution in the workman’s earnings was due to economic changes. 

HELD : the arbitrator was bound to accept the workman’s actual post- 
accident earnings as forming the second factor in arriving at the difference 
referred to ins. 9 (3) (i) and was not entitled to take into account any 
economic changes which had arisen since the accident. | 

Blakemore vy. Delta Mill (1919), Ltd., (1935) (28 B.W.C.C. 193), followed. 

Tanes v. Amalgamated Anthracite Collieries, Ltd., ( [1944] 1 All E.R. 1), 


distinguished. 
Sharplin v. W. B. Bawn & Co., Lid., ( [1947] 1 All E.R. 436), approved. 
c Lyon v. Taylor Bros., (1928) (21 B.W.C.C. 215) no longer law. eat 


[As To AMOUNT OF CoMPENSATION IN CASE OF PARTIAL Incapacity, see HALSBURY, 


Hailsham Edn., Vol. 34, pp. 914-917, paras. 1258-1260 - “ 
Vol. 34, pp. 414-418, Nos. 3364-3392]" ane MOMGARBSA os EG 
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Cases referred to: 


(1) Jones v. Amalgamated Anthracite Collieries, Ltd., [1944] 1 All E.R. 1; [1944 
A.C, 14; 113 L.J.K.B. 49; 170 L.T. 78; 56 BW.ce 195 ; 2nd Digest 

Supp. affy., [1942] 2 All E.R. 600. 

(2) Delta Mill (1919), Ltd. v. Blakemore, (1935), 104 L.J.K.B. 459; sub nom., Blake- 
more v. Delta Mill (1919), Ltd., 28 B.W.C.C. 193 ; Digest Supp. 

(3) Heathcote v. Haunchwood Collieries, [1918] A.C. 52; 87 L.J.K.B. 226; 117 
L.T. 677; 10 B.W.C.C. 647; 34 Digest 395, 3230. 

A (4) Lyon v. Taylor Bros., (1928), 21 B.W.C.C. 215; Digest Supp. 

(5) Raphael (Owners) v. Brandy, [1911] A.C. 413; 80 L.J.K.B. 1067; 105 L.T. 116; 
4 B.W.C.C. 307, H.L.; affg., S.C., sub nom., Brandy v. Raphael (Owners), 
[1911] 1 K.B. 376, C.A.; 34 Digest 427, 3470. 

(6) Sharplin v. W. B. Bawn & Co., Ltd., [1947] 1 All E.R. 436; 177 L.T. 214. 


APPEAL by the employers from a decision of the Court of Appeal, affirming 

the rejection by an arbitrator under the Workmen’s Compensation Act, 1925, 

B of the employer’s contention that, in calculating under s. 9 (3) (i) the weekly 

payment payable to a workman in the case of partial incapacity, the difference 

between the pre-accident earnings and the post-accident earnings of the workman 

must be shown “to result from the injury ” and not from economic changes 
arising since the accident. The appeal was dismissed. 


Beney, K.C., and Colin Coley for the employers. 
C Paull, K.C., and Marven Everett for the workman. 


The House took time for consideration. 


Apr. 30. LORD THANKERTON : My Lords, the workman has obtained 
an award under the Workmen’s Compensation Acts for the weekly sum of 
12s. 4d. with appropriate supplementary allowances in respect of partial 
incapacity. The award was made by His Honour Jupce TucKER in the 

D Birmingham County Court on July 23, 1946, and was to apply from Feb. 3, 
1946. On an appeal by the employers, this award was affirmed by the Court 
of Appeal by an order dated Feb. 26, 1947. Hence the present appeal. 

The workman, who had been employed by the employers for a number of 
years as a capstan tool setter, was injured in his right ring finger by an accident 
which admittedly arose out of and in the course of his employment. As a 
result of the accident, the workman’s right ring finger was amputated through 
the proximal joint on July 9, 1945. The workman started work again on 
Sept. 10, 1945, at his old work as a capstan setter for the employers, and has 

_ continued at that work ever since. The learned arbitrator accepted the work- 
man’s evidence that, as the result of the injury, he was not able to supervise 
so many operators as formerly, and was, therefore, unable to earn so much 
money as before, he being only able to supervise at most five operators instead 

F of eight, which made a difference of £1. The arbitrator found that ‘‘ by reason 
of, and as a result of the injury sustained by the applicant, he was partially 
incapacitated for work in the open market and for his pre-accident work of a 
capstan setter.” The workman’s pre-accident earnings, as revised under s. 6 
of the Workmen’s Compensation Act, 1943, were £9 16s. 1ld. per week, and 
his post-accident earnings were £8 12s. 3d. down to the date of the hearing of 
the arbitration, the difference amounting to £1 4s. 8d. In view of the 

G contentions of the employers and to facilitate their being again raised on an 
appeal, the arbitrator made findings that one-third of this difference was due 
to the workman’s incapacity far work, resulting from the injury, and that 
two-thirds was due to industrial conditions and the change-over from war 
to peace. However, on consideration of certain authorities, to which I will 
refer later, he rejected the employers’ contentions, and awarded the workman 
12s. 4d. per week, being one-half of the said difference. ; 

H It is hardly necessary to remind your Lordships that the right to compensa- 
tion is conferred by s. 1 (1) of the Act of 1925, and that the amount of compen- 
sation, in the case of partial incapacity, is to be measured, by the provisions 
of s. 9 (1) and (3), the relevant provisions of which are as follows : 

4.—(1) The compensation under this Act where total or partial incapacity for work 
results from the injury shall be a weekly payment during the incapacity of an amount 
calculated in accordance with the rules hereinafter contained gai (3) The rules for 
calculating the weekly payment in the case of partial incapacity shall be—(i) If the 
maximum weekly payment would, had the incapacity been total incapacity, have 


G 
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i f partial incapacity 
nted to 25s. a week or upwards, the weekly payment in case 0 V 
shall be one-half the difference between the amount of the average kines, Bagg of 
the workman before the accident and the average woe w errs: ring 
or is able to earn in some suitable employment or business after the acct et 


- . * * . . * Court of 
My Lords, we had a long citation of decisions in this House and in the : 
Aceee! and the Court of Session, but I do not think that I o ae i 
stating that the employers’ contentions were solely based on the Pet ng 
‘House in the recent case of Jones v. Amalgamated Anthracite wate bs = . (1) 
which they sought to distinguish from the decision of this House in Bla. sian: As 
Delta Miil (2). The employers’ contention is that the difference i = 
pre-accident earnings and the workman’s present actual earnings mus 
shown to “ result from the injury,” and that in the present case the arbitrator 
has found that, to the extent of two-thirds, they do not so result. In my opinion, 
this contention is based on a misunderstanding, or misconstruction, of sub-s. 
of s. 9 of the Act of 1925. 

ae will refer, first, to Blakemore’s case (2), in which the workman, who had been 
a cotton-spinner in the employ of the employers, was admittedly partially 
incapacitated and entitled to compensation under the Workmen’s Compensation 
Acts, provided he‘could prove a weekly amount due as calculated under s. 9, 
and, in particular, sub-s. (3). The only alternative employment he had been 
able to get was as a bookmaker’s clerk, the employment being seasonal and 
part-time. It was clearly held—not necessarily for the first time—that the 
words “‘ is earning or is able to earn” provide two distinct alternatives and that 
the words “‘in some suitable employment or business ” do not qualify the first 
alternative, and also that there was no justification for confining the first 
alternative to full-time employment. I venture to quote from my speech, 
which was concurred in by both my noble and learned colleagues. After noting 
that, in contrast with the Act of 1906, a fixed amount of one-half of the difference 
between the two factors is substituted by the Acts of 1923 and 1925 for the 
discretion permitted to the arbitrator, I proceed to say (28 B.W.C.C. 193, 
207, 208) : 


The appellants maintain that the words “ is earning or is able to earn ” do not express 
true alternatives, but are conjunctive, and that, accordingly, (a) the arbitrator was not 
bound in law to hold that what the respondent was “able to earn” was necessarily the 
amount he was in fact actually earning, and (b) that the arbitrator was justified in finding 
that the part-time wages earned by the respondent were no criterion of what the 
respondent was able to earn. It appears clear to me that the first of these contentions 
is not conditioned by the fact of part-time employment, but that, if sound, it must 
equally apply where, though the workman is employed on a whole-time basis, the amount 
of work available in that employment is affected by conditions not personal to the 
workman, e.g., of the labour market . . . The words clearly express alternative methods 
of assessing the value of the post-accident capacity for work, and these alternative 
methods will apply according as the workman is in fact then employed or is unemployed. 
If the appellants’ first contention were sound, there was no need for the insertion of the 
first alternative, and the actual earnings of the workman would not be the criterion 
of his earning power, but only an item of evidence—more or less useful—to enable the 
arbitrator to arrive at what he was “able to earn.” ... In my opinion, the Act 
provides a simple method, though it may not be a logical one, as the actual earnings 
of the workman are presumably conditioned by the existing economic-position of the 
labour market—an element which falls to be excluded in assessing the amount which 
he “is able to earn.” 


I then refer to the qualification that the workman’s actual earnings must be 
the result of a bona fide effort to get work suitable to his then condition, and to 
Lorp DuNEDIN’s well known dictum in Heathcote v. Haunchwood Collieries (3) 
( [1918] A.C. 52, 56; 10 B.W.C.C. 647, 651). But this qualification is not 
available in the present case, since it rests on a comparison of what the workman 
is earning under existing economic conditions with what he could earn under the 
same existing conditions, whereas the employers’ contention rests on a com- 
parison of what the workman is earning under existing economic conditions 
with the economic conditions which affected his pre-accident earnings. That 
comparison seems to me to be clearly irrelevant to what he is actually earning 
at present, although a comparison of economic conditions at the material 
times may be relevant to a review of the other factor, the pre-accident earnings, 
under s. 6 of the Act of 1943. Similarly, any comparison of existing conditions 


2 
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eee economic conditions at any earlier date would be equally 
~ baa chat add that, m my opinion, the decision in Lyon v. Taylor 
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In my opinion, the employers’ contention is exclud ision i 
Blakemore’s case (2). The learned arbitrator, oe peer ees aaicoan 
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Vv , for work in the open labour market and for his pre-accident work of a 
capstan setter, was bound by the statute to accept his actual earnings as forming 
“an ican factor in arriving at the difference referred to in sub-s. (3) of s. 9, 
we tess le rt entitled to inquire into any economic changes arising since 

It remains to consider whether the decision in Jones’s case (1) is of any assist- 
ance to the employers. Jones, who had been employed by the employers 
as a collier before the accident, admittedly suffered an injury arising out of 
and in the course of his employment. As the result of the accident he was 
paid.as for total incapacity for about three years when he began work above 
ground and then received compensation as for partial incapacity based on the 
difference between his pre-accident earnings of £2 108. 8d. a week and his earnings 
above ground, until November, 1937, when the latter earnings became as much 
as, Or more than, his pre-accident earnings, and compensation, therefore, ceased. 
While he was actually earning £3 15s. 4d., he was called up—on Sept. 30, 
1940—for service in the army under the National Service (Armed Forces) 
Act, 1939, his pay and allowances amounting to £2 0s. 9d. per week. In May, 
1942, he applied under s. 9 (3) (i) of the Act of 1925; for compensation, on the 
footing that his actual earnings were £2 0s. 9d. per week, and that he was entitled 
to one-half the difference between that figure and his pre-accident earnings, 
which came to 48. 11}d. per week. The arbitrator found that he was still 
partially incapacitated for work .as the result of the accident, that he was not 
fit for his pre-accident work as a collier, but was fit for light work, at which he 
could earn a wage of £3 15s. 4d. The learned arbitrator added this important 
finding, “‘ The cause of his inability to earn £3 15s. 4d. is due, not to any physical 
incapacity, but solely to his conscription under the 1939 Act.” He awarded 
the compensation claimed, but his decision was reversed by the Court of Appeal, 
whose decision was affirmed by this House. Following the decision in S.S. 
Raphael (Owners) v. Brandy (5) it was held by this House that Jones’s military 
pay and allowances were “‘earnings”’ within the meaning of the Workmen’s 
Compensation Acts, but it was held that the reduced earnings of the workman 
in an employment which is in no way connected with his partial incapacity 
or the injury resulting from the accident are not a proper factor to be taken 
into account as being what “he is earning ”’ for the purpose of calculation of 
weekly compensation due in respect of partial incapacity resulting from the 
injury. It is clear that Jones’s employment in the army and his earnings in 
respect thereof arose regardless of his partial incapacity. As my noble and learned 
friend Lorp pu Parca, then in the Court of Appeal, stated ( [1942] 2 All E.R. 
600, .604) : 

*The principle then appears to me to be that the words “ which he is earning ”’ refer 

only to earnings which are, at least in some degree, affected by the workman’s in- 
capacity. If I am right as to this, it follows that, as a general rule, a man whose earnings 
are reduced because he has been called up for service in His Majesty’s army cannot 
properly claim that his soldier’s pay and allowances shall be treated as his earnings 
for the purposes of this sub-section. They represent a figure which is wholly irrelevant 
to the calculation thereby prescribed. The reduction in his income is due, not to his 
incapacity, but to the fact that the legislature has made him (in common with all 
other young men) liable for military duty. 
This statement was approved in this House. In other words, it was the lack 
of any connection. between the workman’s injury and the employment from 
which the reduced earnings were derived that formed the basis of the decision. 
In a previous passage on the same page, after a reference to Blakemore’s case 
(2) and Lorp DuneEp1n’s dictum in Heathcote’s case (3), my noble and learned 
friend says : 

The fact that economic depression or some other such cause has reduced the general 
level of wages is no ground for saying that actual earnings are shown to be an irrelevant 
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consideration. The words of the sub-section, as has been authoritatively held, do not 
permit such a construction. It must have been contemplated by the legislature that 
many causes might contribute, together with the incapacity, to bring about a reduction 
in earnings, and it is, perhaps, fortunate that the draftsman has used words which 
free the arbitrator from the delicate task of allocating the loss to the various causes 
which, in combination, may be responsible for it. 


These words accurately express my view of the result of the decision in Blake- 
more’s case (2). The decision in Jones’s case (1) was based on the finding by the 
arbitrator that the cause of his inability to earn £3 15s. 4d. was due, not to 
any physical incapacity, but solely to his conscription under the Act of 1939, 
an antithesis to the findings in the present case. Accordingly, in my opinion, 
the employers can derive no assistance from the case of Jones (1), and I may add 
that I am quite unable to find any justification for the suggestion that the decision, 
or the speeches of the majority of this House, in Jones’s case (1) are inconsistent 
with the previous decision of this House in Blakemore’s case (2). 

This case was heard by the Court of Appeal along with a number of cases in 
which a similar contention was involved, and they held that case was ruled 
by the decision already given in one of the cases, Sharplin v. W. B. Bawn & 
Co., Ltd. (6). I agree with the judgment of the court in this latter case, which 
was delivered by SoMERVELL, L.J., and, in particular, with the passage in which 
he states ({1947] 1 All E.R. 436, 440) : 


The conclusion we come to on the construction of the section in principle and on author- 
ity is as follows. If the workman is bona fide earning what he reasonably can earn, it is 
not open to the employer to diminish the “ difference ”’ between this figure and his pre- 
accident earnings—actual or as adjusted under the Acts—by showing that the whole or 
part of the reduction is due to changes in the ‘‘ economic position of the labour market” 
between the two dates. Conversely, when the workman, though on a less well-paid 
type of work as a result of his incapacity, gets more as a result of such changes, the 
employer gets the benefit of this excess. 


Accordingly, I am of opinion that this appeal fails, and should be dismissed 
with costs, the order of the Court of Appeal being affirmed. 


LORD PORTER: My Lords, this case raises a question as to the quantum 
of compensation to be awarded to a workman who is admitted to be partially 
incapacitated, and turns on the true construction of s. 9 of the Workmen’s 
Compensation Act, 1925. The wording of which immediate consideration is 
required is that of sub-s. (3) (i) and the vital expression is : 

. . . the weekly payment in case of partial incapacity shall be one-half the difference 
between the amount of the average weekly earnings of the workman before the accident 


and the average weekly amount which he is earning or is able to earn in some suitable 
employment or business after the accident. 


Before his accident the average weekly earnings of the workman in question 
as revised were £9 16s. lld. and at the hearing of the reference the average 
weekly amount which he was earning was £8 12s. 3d., a difference of £1 4s. 8d. 
Prima facie therefore his compensation should be half of the difference between 
the two sums, viz.: 12s. 4d. In fact, however, the diminution in his earnings 
is due, not to the accident only, but also to economic causes, 7.e., to a general 
reduction in the earning power of workmen engaged in a similar type of work 
caused by the fall of wages. Admittedly, when he first came back to work his 
loss of earning power resulted from the accident, but when at a later date the 
wage of both workmen of full capacity and those partially incapacitated fell 
to a lower level, the workman’s loss of wages was caused partly by the accident 
but partially also by a fall in wages. It is said, therefore, that to give the 
workman half the difference between what he earned in the past and the lessened 
sum which he can earn at the present is to give him an undue advantage over 
his fellows and might, indeed, result, in certain circumstances, in his receiving 
more than a man able to work at full capacity. Suppose, for instance, that the 
full wage was originally £6 and the wage of the injured man £4, but, owing to 
economic causes, the full wage dropped to £4 and that of the disabled man 
to £3. If then his original earnings of £6 be compared with those ultimately 
earned by him and he is given half the difference as compensation, he will 
receive £3 as wages and £1 10s. as compensation, a total of £4 10s., whereas 
an uninjured man will receive £4 only. Such a result, it is said, cannot have 
been intended and the section, when properly construed, bears no such meaning. 
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1creased compensation. The tribunal, it is agreed, cannot, and is not 
empowered to, consider what his earnings in his original employment would 
have been. The pre-accident figure is fixed by the Act at the average weekly 
earnings before the accident, and, if the man can show that his actual post- 
accident average weekly earnings are less than this sum, the quantum of com- 
pensation is fixed at half the difference between the two, whatever the cause of 
the diminution may be, provided it is not due to some action for which the work- 
man himself is responsible. The fact that he might have been earning less than 
before at his original work is irrelevant. It is, however, argued that where, as here, 
the workman remains in the same occupation and the only result of the accident 
is to make his working capacity slower and his earnings consequently less, the 
true result is that part only of the reduction in his wages is due to the accident, 
the rest being due to economic conditions. For example,.if he is working an 
eight-hour day and the payment is 2s. 6d. an hour, he would earn £1 a day 
or in a 44-hour week £5 10s. If, however, the pace of his working is reduced 
by one-eighth, and his rate of wages is correspondingly reduced, he would 
earn only 17s. 6d. or in a 44-hour week £4 16s. 3d. and his compensation 
would be one-half of the difference of 13s. 9d. Suppose then the wage was reduced 
to 2s. an hour, the workman of full capacity would earn only 16s. a day or £4 8s. 
a week and the injured man 14s. or £3 17s. a week. His actual weekly loss 
from the accident in these circumstances, it is maintained, is not 13s. 9d. but 11s. 
To give him more would be to compensate him, not for loss of earning power, 
but for the accidental and irrelevant economic conditions. What he is entitled 
to is compensation, and compensation in the ordinary sense of the word is & 
replacement of what he has in fact lost by the accident. It is, however, further 
conceded that by the decision in Blakemore v. Delta Mull (2) the wording at 
the end of sub-s. (1) (i), ‘‘ which he is earning or is able to earn in some suitable 
employment or business,” has been held to deal with two contrasted cases. 
If the workman is, in fact, earning a wage, one must look only at what he is, 
in fact, earning. What he is able to earn is irrelevant. The expression “is 
able to earn’”’ etc., only becomes effective where the man is either refraining 
from, earning or is unable to earn anything at all owing to economic conditions 
or some similar cause. That proposition is not contested. The controversy 
is whether one should imply in construing ‘is earning ”’ or ‘‘is able to earn ”’ 
the addition of the words “solely as a result of the accident.” 

My Lords, I find it very difficult to make such an implication in the case of 
the words “‘ is earning.” As to the phrase “‘ is able to earn ” IT desire to reserve 
my judgment, but the earlier expression seems to me to give an easy and simple 
rule. The pre-accident wage only is to be considered and compared with the 
actual earnings and then half the difference is to be given as compensation. 
If the post-accident wage goes up the employer gets the benefit and the com- 
pensation payable goes down. If, on the other hand, the post-accident wage 
goes down the workman benefits and his compensation goes up. The pre- 
accident earnings are a fixed sum calculated as prescribed by the Act. Formerly 
they did not vary with any subsequent changes which took place in the wages 
paid to those engaged in the same work and only do so now because of the 
provisions of s. 6 of the Act of 1943, but this provision has no application to 
the present case. No doubt, the legislature, if it had so desired, might have 
provided that the workman should get half his actual loss in the conditions 
frorn time to time obtaining and no more, but it has not done so. 

The employers urged, however, that what was given was compensation 
and that compensation is limited to the actual loss which the man suffers. 
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No doubt, this is true where there is no indication to the contrary, but under 
this Act the man gets what the Act prescribes—no more and no less. He 
does not get the difference between the wages he would have been earning 
at any individual moment, had he been uninjured, and those which he was, 
in fact, earning at that moment. The statute gives him half the difference 
between his pre-accident and post-accident earnings. Nor do I see that any- 
thing is gained by a reference to sub-s. (1). Undoubtedly, incapacity must 
result from the accident, but the quantum of compensation for that incapacity 
is not necessarily confined to the difference between what the injured man 
can earn at a particular date and what his uninjured fellows are then earning. 
Apart from authority I should have reached this conclusion, but it is said that, 
though the later authorities, and, in particular, Blakemore’s case (2), might 
have led to this conclusion, the decision in Jones’s case ( 1) shows such a view 
to have been wrong and decides that the difference in earning power is irrecover- 
able except in so far as the loss is due to the’accident and to no outside cir- 
cumstances. , 

My Lords, I cannot accept this view. Jones v. Amalgamated Anthracite 
Collieries, Lid. (1) was a peculiar case. Admittedly, his army pay was “ earn- 
ings” within the meaning of fhe Act. Your Lordships were bound by the 
decision in S.S. Raphael (Owners) v. Brandy (5) so to hold, but the reduction 
in his earnings had nothing to do with the accident. It was,due to the extraneous 
fact that he had been called up for military service, an employment which was 
in no way connected with the injury. The arbitrator expressly found that 
the cause of his inability to earn more than his pay was due, not to any physical 
incapacity, but solely to his conscription under the Act of 1939. In other 
words, his inability to earn had no connection with his accident. Whatever 
his physical condition he would have earned no more. In the present case 
and cases of the same class, the inability to earn more is at least connected 
with the accident in as much as the man cannot earn more in his injured state 
and could earn more were he uninjured. In Jones’s case (1) the injury caused no 
reduction of earnings—injured or uninjured the man earned the same sum. 
The distinction may seem a fine one. Nevertheless it exists. In my view, 
there is no ground for dividing the quantum of loss into two parts, one due to 
this accident, the other to economic causes. The workman can earn no more 
because of his accident. It may be that at other times and in other circum- 
stances he would have done so. As it is, he cannot, and the Act, as I think, 
plainly gives him the difference between the pre-accident figure and his actual 
earnings where he is earning something and it is not his doing that prevents 
him from earning more. I would dismiss the appeal. 


LORD DU PARCQ : My Lords, I concur in the opinions of your Lord- 
ships who have preceded me, and I only wish to add that, in particular, I agree 
with what was said by my noble and learned friend on the Woolsack as to the 
effect of Jones v. Amalgamated Anthracite Collieries, Ltd. (1). My noble and 
learned friend, LORD UTHWATT, who is unable to be present, has authorised 
me to say that he also concurs in the opinions which have been expressed. 


LORD OAKSEY : My Lords, I have had the advantage of reading in print 
the speech of my noble friend, Lorp THANKERTON, and I agree with it. 
Appeal dismissed with costs. 
Solicitors: Waterhouse & Co., agents for Buller, Jeffries & Kenshole, Bir- 
mingham (for the employers); W. H. Thompson (for the workman). 
[Reported by C. St.J. NicHotson, Esq., Barrister-at-Law.] 
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BOWDEN v. RALLISON. 


[Kuxe’s Brenoxn Drvistion (Lord Goddard, C.J., Humphreys and Pritchard, 
JJ.), April 22, 1948.] 

Small Tenemeni—Recovery of possession—Notice of intention to apply to justices 
—Tenancy agreement—Notice to quit—Statutory tenancy—Small Tenements 
Recovery Act, 1838 (c. 74), s. 1; sched. 

In 1935 the landlord let to the tenant a cottage, within the Rent 
Restrictions Acts, under the terms of a document which provided: “I, 
F.R., agree. to let cottage at B. to Mr. B., as tenant, and subject to six 
months notice to quit same on either side. I, Mr. B., agree to hire 
said cottage from Mr. ‘R., as tenant at a rent of four shillings per week, 
and agree to quit same subject to six months notice on either side.” On 
Apr. 4, 1939, the landlord gave the tenant six months’ notice to quit 
and asked for possession on Oct. 11. The tenant remained in possession 
after the expiration of the notice under the provisions of the Rent 
Restrictions Acts, and continued to.pay the rent each week. On Oct. 31, 
1947, a second notice to quit on Nov. 10, 1947, was given. The tenant 
refused to deliver up the premises, and the landlord’s agents served on 
him the following notice under the Small Tenements Recovery Act, 1838, 


s. 1: ‘‘We... give you notice that unless peaceable possession of the 
tenement .. . held of ... F.R., under a tenancy from week to week 
which was determined by notice to quit . . . on Nov. 10, 1947... . be 


given . . . the said F.R. will’ apply to the justices for possession. The 
application having been granted by the justices, on appeal : 
Hep : on the true construction of the tenancy agreement, six months’ 
- notice to quit could be given at any time, the notice given on Apr. 4, 
1939, was good, and, on its expiry, the tenant became a statutory tenant, 
and, therefore, the second notice to quit was a mere nullity, and, the notice 
given under s. 1 was invalid, since it failed correctly to state the nature of the 
tenancy and the date on which it was determined. 

[As To RECOVERY OF POSSESSION UNDER THE SmaLL TENEMENTS RECOVERY ACT, 
1838, see HALSBURY, Hailsham Edn., Vol. 20, pp. 283-285, para. 319; and FOR 
CasEs, see DIGEST, Vol. 31, pp. 548-550, Nos. 6951-6968.] 

Cases referred to : 
(1) Morrison v. Jacobs, [1945] 2 All E.R. 430; [1945] K.B. 577; 115 L.J.K.B. 81; 
173 L.T. 170; 2nd Digest Supp. 
(2) Shuter v. Hersh, [1922] 1 K.B. 438; 91 L.J.K.B. 263; 126 L.T. 346; 31 Digest 
570, 7173. 


CasE STaTED by Norfolk justices. 

At a court of summary jurisdiction sitting at East Dereham on Dec. 19, 1947, 
an application under the Small Tenements Recovery Act, 1838, s. 1, was made 
by the respondent, the landlord of a cottage at Bushey Common, Gressenhall, 
East Dersham, for recovery of possession of the cottage from the appellant, 
who was the tenant of it. The landlord contended that the agreement under 
which the tenant had held the premises had been for a tenancy which was 
subject to six months’ notice to quit expiring at any time, that such a notice 
had, been given expiring on Oct. 11, 1939, and that thereafter the tenant had 
remained in possession either as a weekly tenant (in which case the tenancy 
had been determined by a further notice to quit dated Oct. 31,.1947) or as a 
statutory tenant under the Rent and Mortgage Interest Restrictions Acts 
(in which case the landlord claimed, possession under the Rent and Mortgage 
Interest Restrictions (Amendment) Act, 1933, sched. I, para. (g) (ii), on the 
ground, that the cottage was required for the occupation of a cowman, who, as 
certified by the Norfolk War Agricultural Executive Committee, was to be em- 
ployed on work necessary for the proper working of the landlord’s farm). The 
justices held that the tenancy had been duly determined, by notice to quit 
expiring on Nov. 10, 1947, and, therefore, the provisions of the Small Tene- 
ments Recovery Act, 1838, had been complied with, and, further, that the 
landlord, had satisfied the requirements of the Rent and Mortgage Interest 
Restrictions (Amendment) Act, 1933, sched. I, para. (g) (ii), and it was 
reasonable to make an order for possession, which order, accordingly, they 
made. The Divisional Court allowed the tenant’s appeal on the ground that 
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the landlord’s notice of intention to apply to the justices did not comply with 
the requirements of the Act of 1838. The facts appear in the judgment of 


Lorp GODDARD, C.J. 


Rougier for the tenant. 
I. C. Baillieu for the landlord. 


LORD GODDARD, C.J: As generally happens when a case comes 
before this court under the Small Tenements Recovery Act, 1838, questions 
of the utmost difficulty arise. When that Act was passed no county courts, 
as we now understand them, existed, and, no doubt, it was, therefore, desirable 
to provide some method by which disputes with regard, to small tenements, 
such as cottages, could be determined. This Act is full of pitfalls and very 
technical considerations apply. Parties would be much better advised if they 
now took advantage of the county court where proceedings for the recovery 
of houses are much simpler and also they have the advantage that a trained 
lawyer—-a county court judge—hears the case. re 

The present matter comes before us on a Case Stated by justices before 
whom proceedings were taken to recover possession of a cottage belonging to 
the respondent landlord and occupied by the appellant. In accordance with 
the provisions of the Act, before the proceedings can be taken, a notice has 
to be served on the tenant. It is provided by s. 1 of the Act: 


When and so soon as the term or interest of the tenant ... shall have ended 
or shall have been duly determined by a, legal notice to quit or otherwise, and such 
tenant . . . shall neglect or refuse to quit and deliver up possession of the premises 

. it shall be lawful for the landlord of the said premises or his agent to cause the 
person so neglecting or refusing to quit and deliver up possession to be served (in 
the manner hereinafter mentioned) with a written notice, in the form set forth in 
the schedule to this Act, signed by the said landlord or his agent, of his intention to 
proceed to recover possession under the authority and according to the mode pre- 
scribed in this Act. 


If the tenant still does not give possession, proceedings may be taken before 
justices. Form No. 1 in the schedule is in these terms : 


I [the owner . . .] do hereby give you notice, that unless peaceable possession of 
the tenement [shortly describing it] situate , which was held of me, . . . under 
a tenancy from year to year, or [as the case may be], which expired [or was deter- 
mined] by notice to quit from the said , or otherwise ... on the——day of 
, and which tenement is now held over and detained from the said , be given 
to [the owner . . .] on or before the expiration of seven clear days from the 
service of this notice, I shall . . . apply to Her Majesty’s justices . . . to issue their 
warrant directing the constables ...to... take possession of the said tenement... 


The notice, therefore, requires that the landlord must set out the nature of 
the tenancy, and show that it has either expired or been determined by notice 
to quit and the date of that expiration or determination. In this case a notice 
on behalf of the owner was given in these terms : 


We ... do hereby give you notice that unless peaceable possession of the tene- 
ment consisting of a cottage situate at Gressenhall, Norfolk, which was held of the 
said Frederick Rallison under a tenancy from week to week which was determined by 
notice to quit from us . . . on Nov. 10, 1947, and which tenement is now held over 
and detained from the said Frederick Rallison, be given to the said Frederick Rallison 


on or before the expiration of seven clear days from the service of this notice, the 
said Frederick Rallison will 


apply to the justices. 

The facts are that at some time in 1935 the appellant went into possession 
of the cottage under the following written terms : 

I, Frederick Rallison, agree to let cottage at Bushy Common, Gressenhall, to Mr. 
Bowden as tenant, and subject to six months notice to quit same on either side. 
Then underneath that there is : 


I, Mr. Bowden, agree to hire said cottage from Mr. Rallison, as tenant at arent of 


We shillings per week, and agree to quit same subject to six months notice on either 
side, 























That document is signed, by the tenant, Bowden, over a sixpenny stamp, but 
it is not signed by the landlord, Rallison. No date was stated therein for the 
tenancy to begin. The first point advanced by counsel for the tenant was that 


E 
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this document created a periodic tenancy and the notice could only be given 
to expire at the end of six months from the date when the tenancy began, that 
is to say, if the tenancy began on Mar. 1, a notice could then be given to expire 
on Sept. I, or a notice could be given on Sept. 1 to expire on Mar. 1. I construc 
this document as meaning that the cottage was held subject to six months’ notice 
at any time. The words “at any time’ do not appear in the document, but 
I think it is reasonably clear that that must have been intended. As the rent 
was paid weekly, I think the notice should expire at the end of a particular 
week, but that is immaterial to the present purpose. On Apr. 4, 1939, the 
landlord, by his agent, gave the tenant six months’ notice to quit and asked 
for possession of the premises on Oct. 11. The tenant, however, remained 
in possession of the cottage, which was subject to the Rent Restrictions Act. 
Thereafter he paid his rent punctually. On Oct. 31, 1947, a second notice to 
quit was given demanding possession on Nov. 10 ‘or at the expiration of the 
current week of your tenancy which shall expire next after the end of seven 
days from the date of this notice.” I am glad I have not got to construe that, 
for what it means I do not know. It was that notice to quit which was referred 
to in the notice served on the tenant under the Small Tenements Recovery 
Act. 

Assuming, as I have construed it, that the original agreement meant that 
the tenant was liable to receive a six months’ notice at any time, it follows 
that the notice which was given on Apr. 4, 1939, was a notice in accordance 
with the tenancy agreement. If that be right, the tenancy expired, en Oct. 11, 
1939. The justices do not find anything from which it can be inferred that 
a new tenancy was created by agreement between the parties because since 
the Rent Restrictions Acts the mere acceptance of rent by the landlord and 
the payment of rent by the tenant is no evidence of a new tenancy between 
them. That was decided by the Court of Appeal in Morrison v. Jacobs (1). 
The position is that when a notice to quit expires, the house being protected 
by the Rent Restrictions Acts, the landlord may not be able to get possession 
unless he can show certain things. He may not, therefore, attempt to get 
possession, and the mere fact that he accepts the rent does not show that 
there is a new contractual tenancy. It is equally consistent with what is 
known as a statutory tenancy. As the justices have not found here anything 
except that the tenant remained in possession after the notice to quit had 
expired in 1939, and had paid his rent, the inference must be that he remained 
there as a statutory tenant. Therefore, when the landlord desired to get 
possession of the house, he ought to have stated in the statutory notice that 
the tenancy expired in October, 1939, but the tenant had remained, in possession 
as the statutory tenant, and then placed before the justices the circumstances 
on which he relied as justifying him in applying for a warrant for possession 
and in contending that the justices were entitled to make an order in accordance 
with the Rent Restrictions Acts. ' 

It seerns to me that the landlord has given a wrong notice under the Small 
Tenements Recovery Act. This second notice to quit was a mere nullity. 
It has been decided by the Court of Appeal in Shuter v. Hersh (2) that when 
a tenant is holding over as a statutory tenant, the original tenancy having been 
determined, no notice to quit is required to enable the landlord to apply for 
an order for possession. Whenever the tenancy in this case expired, it certainly 
did not expire by virtuc of the second notice to quit. In my opinion, therefore, 
the landlord has failed to show that he has discharged the duty to ee a 
proper notice which is placed on him by the Small Tenements naa pend ce 
He has wrongly described the tenancy and he has wrongly described t ae time 
when the tenancy was put an end to. Accordingly, the justices had no juris- 
diction to make this order and the appeal succeeds. 

HUMPHREYS, J.: I agree in the result proposed by my Lord and concur 

in the reasons which he has given. 
HARD, J.: I agree. It seems to me that counsel for the 
abe in a dilemma. The notice to quit in 1939 was sebst good yaa, 
If it was bad, the original tenancy exists and the tenant is entitled to succeed. 


if i } i d, because, as 
hand, if it was good—and I agree that it was good, because, 
a Lord aa said, the original written tenancy must be construed as giving the 


G* 
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i right to determine it at any time by giving six months’ notice— 
or ait things happened. Either it was waived by lapse of a (not 
by payment of rent) and, having been waived, is no longer effective, and again 
the tenant succeeds because the original tenancy subsists ; or it was, not 
waived, and the tenant became a statutory tenant. If that was the position, 
these proceedings under the Act of 1838, ought to have been founded on the 
notice to quit of April, 1939, and not on another notice to quit which was a 


mere nullity. Appeal allowed with costs. 


Solicitors: Vizard, Oldham, Crowder & Cash, agents for Mills & Reeve, 
Neen (for the appellant) ; Haslewood, Hare & Co., agents for Hood, Vores 
& Allwood, East Dereham (for the respondent). 

[Reported by F. A. Amiszs, Esq., Barrister-at-Law.} 


JUDSON v. ELLESMERE PORT EX-SERYICEMEN’S CLUB, LTD. 


[Court or AppEaL (Lord Greene, M.R., Somervell, L.J., and Roxburgh, J.), 
April 8, 9, 22, 1948.] 
Industrial and Provident Society — Disputes — Arbitration — Expulsion of 
i a a on-compliance with rules—Jurisdiction—Industrial and Provident 
Societies Act, 1893 (c. 39), s. 49 (1). 


The Industrial and Provident Societies Act, 1893, s. 49 (1) provides : 


‘Every dispute between a member of a registered society . . . and the 

society . . . shall be decided in manner directed by the rules of the society, 
. and the decision so made shall be binding and conclusive on all parties 
. and shall not be removable into any court of law . . .” 

The rules of a club registered under the Act provided that all disputes 
should be referred to an arbitrator appointed by the club ; that no member, 
unless convicted of an offence in a court of law, should be suspended or 
expelled without first being summoned before the committee to explain 
his conduct and opportunity given to advance a defence ; and that a member 
suspended, or expelled should have the right to appeal only to the arbitrators 
appointed under the rules. Without being summoned before the committee, 
the plaintiff was informed by the chairman of the club that he had been 
suspended for breach of a rule prohibiting gambling on the premises and 
thereafter he was refused admission to the club premises. The plaintiff 
claimed an injunction to restrain the committee, their servants, or 
agents, from enforcing his suspension, a declaration that he was still a 
member, and damages. The defendants applied for an order that all 
proceedings be stayed pursuant to s. 4 of the Arbitration Act, 1889, but 
the county court judge refused to make an order. On appeal : 

Hetp: the dispute being whether the plaintiff was a member or not, 
it was not a dispute between the club and a member of it as such, within the 
meaning of s. 49 (1) of the Act of 1893, and so determinable by arbitration 
in accordance with the rules, and, therefore, the jurisdiction of the court 
was not ousted, and the decision of the county court judge was correct. 

Willis v. Wells ( [1892] 2 Q.B. 225), and Palliser v. Dale ( [1897] 1 Q.B. 
257), doubted. |’ 

. Andrews v. Mitchell ( [1905] A.C. 78), distinguished. Prentice v. London 
(1875), (L.R. 10 C.P. 679), applied. 


[As To DETERMINATION UNDER RULES oF DisPUTES BETWEEN MEMBER AND INDUS- 
TRIAL OR PRovIDENT Society, see HALSBURY, Hailsham Edn., Vol. 17, pp. 489, 
490, paras. 1056-1061 ; and ror Cass, see DIGEST, Vol. 28, pp. 125, 126, Nos. 56-63.] 
Cases referred to: 

(1) Heyman v. Darwins, Ltd., [1942] 1 All E.R. 337; [1942] A.C. 356; 111 L.J.K.B. 

241; 166 L.T. 306; 2nd Digest Supp. 
\ (2) Young v. Bristol Aeroplane Co., Ltd., [1944] 2 All E.R. 293; (1944] K.B. 718; 
113 L.J.K.B. 513; 171 L.T. 113; 37 B.W.C.C. 61, C.A.; affd., [1946] 1 
All E.R. 98; [1946] A.C. 163; 2nd Digest Supp. 
(3) Prentice v. London, (1875), L.R. 10 C.P. 679; 44 L.J.C.P. 353; 33 L.T. 251; 
39 J.P. 711; 7 Digest 497, 265. 
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(5) ¢ 
bd ’ 2 Q. 7 > L. » B. bloat 


(6) Palliser v. Dale, [1897] 1 Q.B. 257; : 
323, 251. [1897] 1 Q.B. 257; 66 L.J.Q.B. 236; 76 L.T. 14; 25 Digest 


(7) Andrews v. Mitchell, [1905] A.C. 78 ; : : 
325, 266. [1905] A.C. 78; 74 L.J.K.B. 333; 91 L.T. 537; 25 Digest 


APPEAL by the defendants, a societ i i 

thi : y registered under the Industrial 
Provident Societies Acts, 1893 to 1928, from an order of His Hiri Dane 
JUDGE SMYLIE, made at Birkenhead County Court, and dated July 18, 1947, 
refusing an application to stay proceedings brought by the plaintiff for an 
Pagans ss Sense ies defendants from enforcing his suspension from their 

ub, for a declaration t i 
sep aslineney ion that he was still a member, and for damages. The appeal 


E. Steel and Elwyn Jones for the defendants. 
Kennan and J. H. Barrington for the plaintiff. 
Cur. adv. vult. 
Apr. 22. LORD GREENE, M.R.: I have read the judgment which is 
about to be delivered by SOMERVELL, L.J., and I agree with it. 


SOMERVELL, L.J., read the following judgment. I am authorised to say, 
teen Of ROXBURGH, J., who has also read this judgment, that he Rreee 
it. 

_ This is an appeal from a decision of His Honour Deputy JuDGE SMYLIE, 
sitting at Birkenhead County Court, refusing an application by the defendants 
to stay proceedings. In his particulars of claim the plaintiff alleged that in 
1934 he was duly elected a member of the defendant club, which is a club regis- 
tered under the Industrial and Provident Societies Acts, 1893 to 1928, and from 
that date up to and including the current year was duly paying his subscriptions. 
It is admitted that the plaintiff has been and-was a member up to the time when 
the present dispute arose. The plaintiff then summarises r. 14 of the club, 
which deals with the power of the committee of the club to suspend or expel 
members and provides that no member, unless convicted of an offence by a 
court of summary jurisdiction or other court, shall be suspended or expelled 
without being first summoned before the committee to explain his conduct 
and opportunity given to advance a defence. He then alleges that, on or about 
Mar. 22, 1947, he was informed, by the chairman of the club that he had been 
suspended and that from that time he has been refused admission to the club 
premises. He further alleges that the provisions of the said rules were not 
complied with in that he was not summoned before the committee. He claims 
an injunction to restrain the committee, their servants or agents, from enforcing 
his suspension, a declaration that he is still a member, and damages. There is, 
therefore, as appears, a dispute whetber the plaintiff has been properly suspended 
or expelled. 

The defendants applied for an order that all proceedings be stayed pursuant 
to s. 4 of the Arbitration Act, 1889. . When the matter came on before the learned 
judge, it is clear from his note that the defendants based their submission, 
at any rate, in the first instance, not on s. 4 of the Arbitration Act, 1889, but 
on s. 49 (1) of the Industrial and Provident Societies Act, 1893. No objec- 
tion appears to have been taken, nor,.was any objection taken before us, that 
this section was not expressly referred to in the defendants’ original application. 
Section 49 (1) of the Industrial and Provident Societies Act, 1893, provides as 


follows : 

Every dispute between 4 member of a registered society, or any person aggrieved 
who has for not more than six months ceased to be a member of a registered society, 
or any person claiming through such member, or person aggrieved, or claiming under 
the rules of a registered society, and the society or an officer thereof, shall be decided 
in manner directed by the rules of the society, if they contain any such direction, 
and the decision so made shall be binding and conclusive on all parties without appeal, 
and shall not be removable into any court of law or restrainable by injunction ; and 
application for the enforcement thereof may be made to the county court. 


I have already summarised the material part of r. 14 dealing with suspension 
and expulsion. Rule 15 provides that a member suspended or expelled shall 
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inted under the conditiong 
re the right to appeal only to the arbitrators appointed | 
pee ae - 28 (3). Rule 18 provides for the constitution of the committee 
referred to in r. 14. Rule 28 (2) is as follows : Po. 
i for not more D six 
i tween a member or person aggrieved who has 
ahha a baa member, or any person claiming through such member or person 
yet red or under the rules, and the club or the committee shall be referred to the 
hes ‘of the Working Men’s Club and Institute Union, Ltd., or such person or persons 
ta et appoint, who shall be the arbitrator or arbitrators of the club, whose decision 
shall be final. . ou! 
I will also set out the material part of r. 29, which is headed “‘ Misconduct of 


members ”’ : , eee 

No gambling . . . shall be permitted on the club premises. ae emt (o) a 
under this rule shall be dealt with by the committee under r. Se ee _ secre “ 
or president shall have power to order the withdrawal of any member offending under 
an Ge the heads specified in this rule from the club premises, and such member Shall 
eae no right of re-entry to the club premises until summoned to meet the committee, 
as provided in r. 14. x 

I have referred to this last rule because we have before us some correspondence 
between the parties and the solicitors subsequent to Mar. 22, the day on which 
the plaintiff alleges that he was informed of his suspension. He wrote, and 
subsequently his solicitors wrote, asking for the reasons and, in effect, challenging 
the action that had been taken. On Apr. 23 the defendants’ solicitors wrote 
the following letter to the plaintiff, which may have or purport to have reference 
to this rule: ; 

Dear Sir, We have been consulted by the Ellesmere Port Ex-Servicemen’s Club, 
Ltd., and they have handed to us your letter of the 14th instant. We are instructed 
to inform you that your membership terminated in accordance with the agreement 
which you signed on your application for membership of the club, by reason of your _ 
failure to observe the rules of the club, namely, by your persistent gambling on the . 
club premises, and after repeated warning. We are asked to point out that as the 
termination of your membership did not arise by express expulsion it 1s open to you, 
if you so desire, to make application again for membership, in which event, on the 
completion of the usual forms and a personal attendance before the committee, your 
application will be considered on its merits. Yours truly, Walker, Smith & Way. 
The question is whether the dispute as it appears in the particulars of claim 
is within the words of s. 49 (1) so that it must be determined by arbitration in 
accordance with the rules quoted. 

Similar provisions to those contained in s. 49 (1) of the Act referred to are to 
be found in the Friendly Societies Acts, 1896 to 1929, and it is on the cases 
decided under those provisions that the defendants relied. If these cases are 
still good in law, the county court judge’s decision must, I think, stand. Counsel 
for the defendants submitted, however, that, although not expressly overruled, 
they were inconsistent with the decision of the House of Lords in Heyman v. 
Darwins, Ltd. (1). One of the eases in question was a decision of this court, 
and it is laid down in Young v. Bristol Aeroplane Co., Ltd. (2) ( [1944] 2 All 
E.R. 293, 300), that this court “is bound to refuse to follow a decision of its 
own which, though not expressly overruled, cannot in its opinion stand with a 
decision of the House of Lords.” 

[ will now consider the three decisions under the Friendly Societies Acts. 
The first is Prentice v. London (3). In that case the society was maintaining 
that the plaintiff had never become a member. In the later cases, as in the 
present casc, the plaintiff was admitted to be a member and the dispute arose 
whether he had been properly deprived of his membership. In considering 
whether an arbitration clause apphes, there is obviously a difference in principle 
between these two different circumstances. The court, however, did not 
rely on this. Brert, J., referred to an earlier case of Morrison v. Glover (4), 
the facts of which were different but in which the Court of Exchequer had decided, 
in construing similar words, that for the arbitration clause to apply it must be 
shown that the subject-matter in dispute is one arising between, in that case, 
the trustees and a member of the society as @ member. Brett, J., in Prentice 
Vv. London (3) said (L.R. 10 C.P. 679, 687) : 

A dispute as to whether a party is a member or not clearl 


the society and the plaintiff as a member. That being s 
jurisdiction . .. 


y is not a dispute between 
0, rule 30 does not oust the 
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Some of the other judges did not put it quite so widely, but in Willis v. Wells 
(5) the principle as enunciated by Brett, J., was applied to exclude from s. 22 
of the Friendly Societies Act, 1875, a dispute whether the plaintiff had been 
properly expelled. Section 22 reads as follows: 


Every dispute between a member or person claiming through a member or under the 
rules of a registered society, and the society or an officer thereof, shall be decided in 
manner directed by the rules of the society. 

GranTuHAM, J., said this ( [1892] 2 Q.B. 225, 228) : 


The affidavit of the defendant York distinctly states that the defendant refused 
to consider the plaintiff any longer a member of the society. That being so, the present 


case cannot be treated as a dispute between the plaintiff as a member of the society 
and the society. 


He then quoted the sentence I have quoted from Brett, J., in the earlier case 
and also a sentence from the judgment of LinDLEy, J., in the same case. 

The issue came before this court in Palliser v. Dale (6). By that time s. 22 
of the Friendly Societies Act, 1875, had been amended by an Act of 1895 which 
extended s. 22 to apply to every dispute between any person aggrieved who 
had for not more than six months ceased to be a member of a society. The 
first argument, which was rejected, was that this provisionverruled the principles 
as laid down in Willis v. Wells (5). The court then wént on to consider the 
construction of the words of s. 22. The earlier cases to ;which I have referred 
were expressly approved. Lorp Esuer, M.R., said ( [1897] 1 Q.B. 257, 261): 

. it was correct to say that a dispute as to whether a person is a member of the 
society or not is not a dispute between the society and a member of it as such... 
He also put it in this way (ibid.) : 

. . . if the society choose to expel a member, they are estopped from afterwards 

saying that he is a member, and therefore bound by the provisions of the rules with 
regard to disputes between the society and a member of it. 
Lorses, L.J., delivered, judgment on the same lines. The words of s. 22 have 
been judicially construed in this sense. In 1908, by the Friendly Societies 
Act of that year, the friendly societies’ code was amended by adding a sub- 
section—(8)—to the section containing the provisions considered in these cases, 
which by that time was s. 68 of the Consolidation Act, the Friendly Societies 
Act, 1896. That sub-section provided that the expression “ dispute ’’ includes 
any dispute arising on the question whether a member or person aggrieved is 
entitled to be or to continue to be a member or to be reinstated, as a member. 
Although there have been a number of Acts amending and adding to the statu- 
tory provisions relating to industrial and provident societies, no such amendment 
has been made to that code. It may be that the question had not arisen with 
regard to such societies, but it seems to me impossible to proceed on the assump- 
tion that the absence of any amendment to the similar provisions in that code 
was due to inadvertence. 

I have referred, to this matter because it seems to me that it should make 
this court reluctant to regard these cases as overruled unless it is plain that they 
cannot stand in the light of the decision in Heyman v. Darwins, Ltd. (1), to which 
I will now refer. The issue there arose under an arbitration clause in a contract 
which was as follows : 

ispute shall arise between the parties hereto in respect of this agreement 

esha pea cetiatte herein contained or anything arising hereout, the same shall 
be referred for arbitration in accordance with the provisions of the Arbitration Act, 
1889, or any then existing modification thereof. 
The facts are somewhat complicated, but the issue was whether an arbitration 
clause applied when one party to the contract was refusing to carry it out and 
the other party accepted this as a repudiation, claiming damages on the ground 
that the refusal to carry out the contract was wrongful. There were certain 
dicta in earlier cases, which were carefully considered in the various speeches, 
that in these circumstances an arbitration clause was inapplicable. ins de 
of the decision is, I think, sufficiently summarised, for Sec ard ere “ 
following paragraph from the speech of Viscount Simon, L.C. ([ ] 
E.R. 337, 343) : ; 

If the dispute is as to whether the contract which contains the clause has ever been 
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i hat issue cannot go to arbitration under the clause, for the party who 
ote that fe ee entered Gan the contract is thereby denying that he has ever 
joined in the submission. Similarly, if one party to the alleged contract is cont 
that it is void ab initio (because, for example, the making of such a contract is illegal), 
the arbitration clause cannot operate, for on this view the clause itself is also void, 
If, however, the parties are at one in asserting that they entered into a binding contract, 
but a difference has arisen between them as to whether there has been a breach by one side 
or the other, or as to whether circumstances have arisen which have discharged one or 
both parties from further performance, such differences should be regarded as differences 
which have arisen “in respect of,” or “ with regard to,” or “ under” the contract, 
and an arbitration clause which uses these, or similar, expressions, should be construed 
accordingly. ‘ 

In any event, this decision will, I think, leave unaffected the actual decision 
in Prentice v. London (3), because in that case the society was maintaining that 
the plaintiff had never become a member. It is submitted by the defendants, 
however, that Willis v. Wells (5) and Palliser v. Dale (6) can no longer be regarded 
as good law. Speaking for myself and with great diffidence, if we were free to 
re-consider those decisions, I am doubtful whether I should come to the same 
conclusion. That, however, is not the question before us. The question is 
whether they can stand in the light of the House of Lords’ decision. If they 
can, Palliser v. Dale (6) is binding on us. I think they are consistent with it. 
All their Lordships stressed, the importance of the precise words of the arbitra- 
tion clause which might be in question. The words in the statute are not “ any 
dispute arising in respect of mémbership,” or ‘‘ with regard to the relations 
between a member and the society.”” One might imagine a parallel in an 
ordinary contractual case if, e.g., X employed a number of agents and had a 
form of contract which contained a clause “‘ any dispute between an agent and 
X shall be referred to arbitration.” This might well be construed more narrowly 
than a clause which said ‘‘ any dispute in respect of or with regard to the con- 
tract of agency.” It would, I think, be possible that the principle expressly 
laid down in Palliser v. Dale (6) might be applied to such a clause consistently 
with the House of Lords’ decision. I must not be taken as expressing any 
opinion whether it ought or ought not to be so applied. That it might be is 
sufficient to prevent me from saying that Palliser v. Dale (6) cannot stand 
with Heyman v. Darwins, Ltd. (1). For these reasons I think the defendants’ 
argument on this point fails. 

The plaintiff sought to rely on the decision of the House of Lords in Andrews 
v. Mitchell (7), but, in my view, that decision does not assist in the present 
argument. It was a case in which a member of a friendly society was summoned 
before an arbitration ‘committee. That committee purported to expel him, 
not for the offence for which he had been brought before them, but for another 
offence which the arbitration committee held he had committed. In respect 
of that offence he had not had the proper notice in accordance with the rules 
and, had not been properly heard. In the lower courts the summons for a writ 
of prohibition which had been made on behalf of the friendly society to stay 
the proceedings had been dismissed on the authority of Palliser v. Dale (6) 
which the House of Lords were invited to overrule. They refrained from over- 
ruling or dealing with it, holding that the arbitration committee had, proceeded 
without jurisdiction and its decision was, therefore, null and void ab initio. 
A study of the printed case and record makes it clear that the defendant was 
maintaining that the decision of the arbitration committee was an effective 
decision and the only right of the plaintiff was to appeal against it in accordance 
with the rules. The issue, therefore, was, as it seems to me, a different one. 
In the present case there has been no decision by an arbitrator or arbitration 
committee. In Andrews v. Mitchell (7) if, as the House of Lords held, the original 
decision was null and void, clearly the plaintiff could not be restricted to a 
right of appeal against it. 

Counsel for the defendants at one time suggested that he could rely on the 
words : _ any person . . . claiming under the rules,” in s. 29 (1). The difficulty 
about this suggestion is that identical words occur in s. 22 of the Act of 1875 
as*construed in the cases to which I have referred. These words must have 
been construed as not covering a dispute whether a person who had been a 
member had been properly expelled. They were, no doubt, put in to cover 
persons who, though not members, would or might have rights or obligations 
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vis-a-vis the society which were dealt with by the rules. The provisions of the 
present rules as to loans might, I think, give rise to disputes covered by these 
words. Counsel for the defendants also submitted that the arbitration clause 
in the rules was wider than the provisions of the Act of 1893, and, if he failed under 
that Act, he could apply for the discretionary stay under s. 4 of the Arbitration 
Act, 1889. I cannot see that the clause is wider than the Act of 1893. It 
follows its wording very closely and does not, in my opinion, cover any dispute 
which is not within s. 49(1). I, therefore, think that the appeal must be dismissed. 
Appeal dismissed with costs. 
Solicitors : Lovell, Son & Pitfield, agents for Walker, Smith & Way, Chester 
(for the defendants); Field, Roscoe & Co., agents for Berkson & Berkson, 
Birkenhead (for the plaintiff). 
[Reported by F. Gurrman, Esq., Barrister-at-Law.] 


Re FOX. Ex parte OUNDLE AND THRAPSTON RURAL 
DISTRICT COUNCIL AND OTHERS v. THE TRUSTEE. 


[CHanozRy Division (Jenkins and Harman, JJ.), March 8, 15, 22, April 
23, 1948.] 


Bankruptey—Property available for distribution—Reputed ownership—M aterials 
stored iri builder’s yard—Materials on building site—Bankruptcy Act, 1914 
(c. 59), 8. 38 (2) (c). 

In August, 1946, a builder was granted licences to build certain dwelling- 
houses for a local authority and he started work in the same month. On 
Mar. 22, 1947, he was adjudicated bankrupt. The building. contract 
under which the work was done provided for ‘‘ interim certificates ” to be 
given monthly by the architect of the authority, whereby the builder would 
be entitled on presentation to payment of 90 per cent. of the sum certified to 
be due to him. This sum was to be arrived at by valuing “the work pro- 
perly executed ”’ and “‘ the materials and goods delivered upon the site for use 
in the works,” and it was further provided that where an interim certificate 
on which the builder had received payment included the value of “ any 
unfixed materials and goods intended for and placed on or adjacent to the 
works,” those materials and goods became the property of the local authority. 
Between October and December, 1946, three such certificates were given 
covering (a) materials, provided by the builder, which had never been on 
the building site, but were, for convenience, stored by arrangement with the 
architect in the builder’s yard ; (b) other materials provided by the builder 
which were lying loose on the site ; and (c) roofing tiles supplied by a 
sub-contractor and also lying loose on the site. The materials in categories 
(a) and (b) had been bought by the bankrupt under licences from the 
appropriate authorities and were, admittedly, the property of the builder 
until he received payment under the interm certificates, when the property 
in them passed to the local authority. The tiling work was to be carried 
out under a sub-contract which provided that all materials sent for slating 
and tiling jobs were to remain the property of the sub-contractors until 
fixed in work.” The tiles were consigned by the sub-contractors to them- 
selves at the site, care of the builder, in whose charge as bailee the tiles 
were left, and they were not at any time the property of the builder. The 
trustee in bankruptcy disclaimed the building contract with the local 
authority and moved in the county court for a declaration that the materials 
comprised in categories (a), (b) and (c) vested in him under the Bankruptcy 
Act, 1914, s. 38 (2) (c), as having been at the material date ‘‘ in the posses- 
gion .. . of the bankrupt, in his trade or business, by the consent and 
permission of the true owner, under such circumstances that he is the 
reputed owner thereof.”” ‘The declaration having been granted, on appeal : 

Hep: to brings. 38 (2) (¢) into operation it must be shown, not merely 
that the goods in question were in the bankrupt’s possession, but also 
that he was the reputed owner thereof. Mere proof of possession In some 
circumstances might raise a prima facie case of reputed ownership only to be 
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by proof, or judicial notice, of a custom negativing that view, 
rate ate ean always must be whether the possession of the 
goods by the bankrupt was such that the inference that he was the reputed 
owner must arise. Applying those principles to the present case, the 
circumstances of the builder’s possession of the materials in category 
(a) were precisely the same as if the goods had been his own, with 
nothing to show that they were not, or might not be, his, and, there- 
fore, the builder was in possession of them in such circumstances that he 
was the reputed owner thereof within the meaning of the statute, but the 
materials in categories (b) and (c) were not in his possession in such cir- 
umstances. 

- Re Couston, Ex parte Watkins, (1873) (8 Ch. App. 520; 28 L.T. 793), 
Re Watson & Co., Ex parte Atkin Bros., ( [1904] 2 K.B. 753; 91 L.T. 709), 
Re Kaufman Segal & Domb, Ex parte Trustee, ( [1923] 2 Ch. 89; 128 L.T, 

650), applied. 
Re Weibking, Ex parte Ward, ( [1902] 1 K.B. 713; 86 L.T. 455), explained 

and distinguished. 

[As To RepureD OwneErsHIP, see HALSBURY, Hailsham Edn., Vol. 2, pp. 230-241, 
paras. 301-315; and For Cases, see DIGEST, Vol. 5, pp. 750-802, Nos. 6475-6854.] 


ases referred to: ; 
: (1) Re Florence, Ex p. Wingfield, (1879), 10 Ch.D. 591; 40 L.T. 15; 5 Digest 806, 

6885. 

(2) Re Couston, Ex p. Watkins, (1873), 8 Ch. App. 520; 42 L.J.Bey. 50; 28 L.T. 
793; 5 Digest 808, 6898. : 

(3) Re Watson & Co., Ex p. Atkin Brothers, [1904] 2 K.B. 753; 73 L.J.K.B. 
854; 91 L.T. 709; 5 Digest 798, 6819. 

(4) Smith v. Hudson, (1865), 6 B. & S. 431; 6 New Rep. 103; 34 L.J.Q.B. 145; 

12 L.T. 377; 5 Digest 795, 6798. 

(5) Load v. Green, (1846), 15 M. & W. 216; 15 L.J.Ex. 113; 7 L.T.O.S. 114; 5 
Digest 795, 6794. ‘ 5 

(6) Joy v. Campbell, (1804), 1 Sch. & Lef. 328; 3 Bli. N.S. 110, n; 5 Digest 795, 7. 

(7) Belcher v. Bellamy, (1848), 2 Exch. 303; 17 L.J.Ex. 219; 5 Digest 781, 6706. 

(8) Hamilton v. Bell, (1854), 10 Exch. 545; 24 L.T.O.S. 118; sub nom., Bell v. 
Hamilton, 24 L.J.Ex. 45 ; 5 Digest 798, 6824. 

(9) Gibson v. Bray, (1817), 8 Taunt. 76; 1 Moore C.P. 519; 5 Digest 798, 6821. 

(10) Re Smith, Ex. p. Bright, (1879), 10 Ch.D. 566; 48 L.J.Bey. 81; 39 L.T. 649; 
5 Digest 798, 6818. 

(11) Re Kaufman Segal & Domb, Ex p. Trustee, [1923] 2 Ch. 89; 92 L.J.Ch. 218; 
128 L.T. 650; Digest Supp. 

(12) Colonial Bank v. Whinney, (1886), 11 App. Cas. 426; 56 L.J.Ch. 43; 55 L.T. 
362; revsg., (1885), 30 Ch.D. 261; 5 Digest 787, 6745. 

(13) Lingard v. Messiter, (1823), 1 B. & C. 308; 2 Dow. & Ry. K.B. 495; 1 L.J.O.S. 
K.B. 121; 5 Digest 800, 6839. 

(14) Re Keen & Keen, Ex p. Collins, [1902] 1 K.B. 555; 71 L.J.K.B. 487; 9 Mans. 
145; sub nom., Re Keen, Ex p. Bristol School Board, 86 L.T. 235; 5 Digest 
672, 5955. 

(15) Re Weibking, Ex p. Ward, [1902] 1 K.B. 713; 71 L.J.K.B. 389; 86 L.T. 455; 
5 Digest 790, 6765. 


APPEAL from a decision of His Honour Jupcz Lawson CaMPBELL at Peter- 
borough County Court on Jan. 13, 1948. 

The county court judge held that materials stored in the yard of the bank- 
rupt, @ builder, and materials lying on a building site were all in the possession 
of the bankrupt in such circumstances that the bankrupt was the reputed owner 
thereof within the Bankruptcy Act, 1914, s. 38 (2) (c), and, therefore, that 
they must be included in his property divisible among his creditors. He éx- 
pressed the view that the presumption could be negatived only by proving 
a custom of the trade that such materials in the bankrupt’s physical possession 
should not be deemed to be in his reputed ownership, and he found the evidence 
thereof insufficient. The Divisional Court now allowed the appeal as regards 
the materials on the site, but dismissed it as regards the materials in the 
bankrupt’s yard. The facts appear in the judgment of the court. 


(Denys Buckley for the first appellants (the local authority). 


Upjohn, K.C., and J. @. 8. Hobson for the second appellants (sub-contractors 
and owners of some of the materials). 


Van Oss for the trustee in bankruptcy. Cur. adv. vult. 
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am Has ast Sbnyeed J., read the following judgment of the court. These 
‘ppeals by the Oun le and Thrapston Rural District Council (whom we will 
eall ** the first appellants”) and Ellis Partridge & Co. (Leicester), Ltd. (whom 
we will call ‘‘ the second appellants’) from a decision of the Peterborough 
County Court dated Jan. 13, 1948, to the effect that certain building toaterats 
belonging in part to the first appellants and in part to the second appellants 
<a oe the property of the trustee in bankruptcy of one Albert Fox 
ros hip er So Act, 1914, s. “ (2) (c), commonly known as the ‘“ reputed 
_ The bankrupt, Albert Fox, carried on a builder’s business ¢ ing’s Cli 
in the county of Northampton, where he bad a builder’s ead Shin: pom 
his adjudication in bankruptcy on Mar. 22, 1947, he was engaged in building 
two pairs of houses at King’s Cliffe for the first appellants. Leave to build 
these houses was given by the Minister of Health in August, 1946, and work 
started in the same month. As a result of various difficulties and delays the 
building contract was not signed by the bankrupt until Dec. 31, 1946, and was 
not signed by the first appellants until Mar. 22, 1947, that is, on ‘lie actual 
te of adjudication. That point was not pursued in this court where the case 
was argued on the footing that the work on these houses had been done under 
the contract. This document is one of the printed model forms of the Royal 
Institute of British Architects with certain modifications introduced by the 
parties. It bears date Mar. 22, 1947, and is expressed to be made between 
the first appellants and the bankrupt. Under it the bankrupt agrees to execute 
and complete the houses as shown on certain drawings and described in certain 
bills of quantities “‘ upon and subject to the conditions annexed hereto ” for a 
sum of £5,199 17s. 0d. payable by the first appellants “at the times and in the 
manner specified in the said conditions.” Of these conditions No. 24 (read in 
conjunction with the appendix to the contract) provides for what are known as 
“interim certificates ” to be given monthly by the architect. These certificates 
entitle the builder on presentation to payment of 90 per cent. of the sum certified 
to be due to him, which is to be arrived at by valuing “the work properly 
executed ” and “‘ the material and goods delivered upon the site for use in the 
works ”’ up to and including a date not more than seven days before the date 
of the certificate, with a proviso not here material. By condition 11 it is 
provided in effect that where an interim certificate on which the builder has 
received payment includes the value of ‘any unfixed materials and goods 
intended for and placed on or adjacent to the works ” those materials and goods — 
become the employer’s property and may not be removed except for use on the 
works without the written authority of the architect. Under this contract 
three interim certificates were given by the architect between October and 
December, 1946, and payments were made on them aggregating £1,125. These 
certificates covered materials which it will be convenient to divide into three 
categories for the pu.poses of these appeals :—(a) Materials provided by the builder 
particularised in sched. II to an affidavit of the trustee sworn on Oct. 10, 
1947. These were never on the site, but had, by arrangement between the builder 
and the architect, been stored in the builder’s yard some distance away. This was 
a mere matter of convenience, the circumstances being explained in the affidavit 
of Henry Ralph Surridge (a member of the firm of architects appointed for the 
purposes of the contract) sworn in these proceedings on Nov. 20, 1947. (bd) 
Further materials provided by the builder, being also itemised in the before- 
mentioned schedule. These were at all material dates lying loose on the site. 
(c) Certain roofing tiles. These were supplied by the second appellants and were 
also at all material dates lying loose on the site. The items in categories (a) 
and (b) had been purchased by the bankrupt under licences from the ‘appro- 
priate authorities. Consequently, under the licences devoted to this particular 
contract and no other, they were the property of the bankrupt until he received 
payment under the certificates before-mentioned, when the property in them 
admittedly passed to the first appellants. The tiles in category (c) are in a 
different position, for it appears that the bankrupt entered into a sub-contract 
for the tiling of the houses with the second appellants. This sub-contract is 
contained in or evidenced by a highly informal document described as ‘‘ Traveller’s 
Sale Note.” It is dated Oct. 9, 1946, and provides for “ tiling, lathing and 
feeting ”’ the houses at £134 6s. per pair by the second appellants on terms 
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d on the back of the note. From these terms it appears that the contract 
Os in effect, that the second appellants should supply and themselves fix 
the necessary tiles for the price mentioned, and one of the conditions is in these 
words: ‘all materials sent for slating and tiling jobs to remain our [sc. the 
tiler’s] absolute property until fixed in work.” It appears further that in 
October and November, 1946, the tiles in question were consigned by the second 
appellants to themselves, care of the bankrupt at the site, and were left on the site 
by their employee in charge of the bankrupt as bailee. The property in these 
tiles, therefore, has never been in the bankrupt, and they remain the property 
of the second appellants as sub-contractors. Nevertheless, they were, at the 
critical date, lying on the site with the before-mentioned materials in category 
(b). The only notice apparent to the passer-by was a builder’s board displayed 
on the site showing the name of the bankrupt as the builder on the job. 

In these circumstances the trustee, having disclaimed the bankrupt’s contract 
with the first appellants, moved in the Peterborough County Court for a declara- 
tion that all the materials above-mentioned had vested in him under the Bank- 
ruptcy Act, 1914, s. 38 (2) (c), as having been at the material date : 

. in the possession, order or disposition of the bankrupt, in his trade or business, 
by the consent and permiksion of the true owner, under such circumstances that he 
is the reputed owner thereof. 


The learned county court judge held that there was no distinction for the pur- 
poses of reputed ownership between the materials in the yard (category (a)) 
and those on the site (categories (b) and (c) ), all being clearly in the sole posses- 
sion of the bankrupt, and that it followed as an inference from the facts and 
circumstances of the case that they were in his possession so that he was the 
reputed owner. He went on to express the view that “in order to negative 
the strong presumption it is necessary to prove @ custom in this trade that 
materials in the bankrupt’s actual physical possession should not be deemed 
to be in his reputed ownership,” and seid that the evidence was clearly not enough 
to negative the “‘ presumption of reputed ownership.” As regards the consent 
of the true owner required, by the statute, he said that, in his view, the appellants 
were well aware of the true state of all the facts and ‘‘ must be presumed ” to 
have consented to the “reputed ownership.” He, therefore, acceded to the 
trustee’s motion as regards the whole of the materials here in question. Hence 
these appeals. 

We do not accept the learned county court judge’s view that the bankrupt’s 
possession of the materials in itself raised a presumption of reputed ownership 
only to be rebutted by proof of some notorious custom of the building trade 
which would affect persons dealing with him with notice that materials, though 
in his possession, were not necessarily his property. To bring s. 38 (2) (c) into 
operation it must be shown, not merely that the goods in question were in the 
bankrupt’s possession, but also that they were in his possession in such circum- 
stances that he was the reputed owner thereof, and, furthermore, that they were 
so in his possession by the consent or permission of the true owner. Mere 
proof of possession in given circumstances (with the requisite consent or per- 
mission) may, indeed, raise a prima facie case of reputed ownership only to be 
rebutted by proof—or judicial notice—of a custom negativing that view, but 
the primary question must always be whether, in the circumstances, the posses- 
sion of the goods by the bankrupt involved the inference that he was the reputed 
owner. If the answer to that question is ‘“‘ No,” then cadit quaestio. It is 
only if the answer is ‘‘ Yes ” that the question of custom enters into the matter 
at all. Further, we differ from the learned county court judge in that he drew 
no distinction between the materials in the yard and those on the site. All the 
circumstances in which the bankrupt was in possession of the materials must be 
taken into account, and it seems to us that their physical situation in his own 
yard, on the one hand, and on the first appellants’ building site, on the other, 
is a circumstance of vital importance. 

A, section in terms not unlike those of s. 38 (2) (c) of the Act of 1914 has been 
part of our bankruptcy law since the days of James I, and there is not unnaturally 
& great number of cases on the subject, though it will only be necessary for us 
to refer to a few of them. In considering whether a particular transaction falls 
within the mischief of the enactment, it is important to remember the object 
of tho section and its predecessors, and its penal effect in depriving a man of 
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his property for the benefit of others to whom prima facie he owes no duty. 


tan pj ee stated by Jamzs, L.J., in Re Florence, Ex parte Wingfield (1) (10 


The section must, however, be read, as the similar rovision in the bankrupte 
statutes from the time of James I has always been read, with some attention to canaee 
sense. It has always been construed as meaning this: that if goods are in a man’s 
possession, order, or disposition, under such circumstances as to enable him by means 
of them to obtain false credit, then the owner of the goods who has permitted him to 
obtain that false credit is to suffer the penalty of losing his goods for the benefit of those 
who have given the credit. But, if no such credit has been given, then the maxim 
applies, cessante ratione cessat ipsa lex. 


It appears from this passage that the conditions essential to the operation of 
the section are that the true owner of the goods should, by leaving them in the 
possession, order or disposition of the bankrupt, put him in a position by means 
of them to obtain false credit. It is not, of course, necessary to show that the 
bankrupt has, in fact, obtained false credit by means of the goods. He will, 
in effect, be presumed to have done so at the expense of the general body of 
creditors if the circumstances in which he is in possession are such as must 
necessarily lead persons dealing with him to believe the goods are his. Unless 
the true owner, judged on the footing that knowledge must be imputed to him 
of the necessary consequences of his acts, can be shown to have been guilty 
of some remissness in this respect, the section cannot be brought into operation 
against him. He is not to be deprived of his goods merely because an inference 
that the bankrupt is the true owner may arise. In such a case anyone giving 
credit to the bankrupt on the footing that the goods were the bankrupt’s property 
would be the victim of his own carelessness in making an unwarranted assump- 
tion and not of any remissness on the part of the true owner. 

The leading case on the application of the section is Re Couston, Ex parte 
Watkins (2), where Lorp SeLBorng, L.C., said (8 Ch. App. 528) : 


The doctrine of reputed ownership does not require any investigation into the actual 
state of knowledge or belief, either of all creditors, or of particular creditors, and still 
less of the outside world, who are no creditors at all, as to the position of particular 
goods. It is enough for the doctrine if those goods are in such a situation as to convey 
to the minds of those who know their situation the reputation of ownership, that reputa- 
tion arising by the legitimate exercise of reason and judgment on the knowledge of those 
facts which are capable of being generally known to those who choose to make inquiry 
on the subject. It is not at all necessary to examine into the degree of actual knowledge 
which is possessed, but the court must judge from the situation of the goods what 
inference as to the ownership might be legitimately drawn by those who knew the 
facts. I do not mean the facts that are only known to the parties dealing with the 
goods, but such facts as are capable of being, and naturally would be, the subject of 
general knowledge to those who take any means to inform themselves on the subject. 
So, on the other hand, it is not at all necessary, in order to exclude the doctrine of 
reputed ownership, to shew that every creditor, or any particular creditor, or the outside 
world who are not creditors, knew anything whatever about particular goods, one way 
or the other. It is quite enough, in my judgment, if the situation of the goods was 
such as to exclude all legitimate ground from which those who knew anything about 
that situation could infer the ownership to be in the person having actual possession. 


To this statement of the law may be added the following passage from the 
judgment of the Court of Appeal delivered by VaucHAN WittiAms, L.J., in 
Re Watson & Co. (3) ({1904] 2 K.B. 753, 757) : 


BLACKBURN, J., in his judgment in Smith v. Hudson (4) said: ‘“ Load v. Green (5) 
decides that the true owner as such must consent that the other side should be reputed 
owner, not being true owner.” The doctrine of reputed ownership was first embodied 
in the Bankruptcy Act, 21 Jac.1. It has been couched in various words in the successive 
bankruptcy statutes, but this principle has run through them all, and the statement of 
Lorp REepESsDALE in Joy v. Campbell (6) (a case which has been approved and acted 
on again and again: see Belcher v. Bellamy (7), Hamilton v. Bell (8), and many other 
cases), that the true owner must have unconscientiously permitted the goods to remain 
in the order or disposition of the bankrupt, justifies this statement. This does not mean, 
as we understand it, that he must have intended that false credit should be obtained by 
the bankrupt’s apparent possession of the goods, but it does at least mean that the 
true owner of the goods must have consented to a state of things from which he must 
have known, if he had considered the matter, that the inference of ownership by the 
bankrupt must (observe, not might or might not) arise: see Hamilton v. Bell (8) ; 
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; i then is: Did Messrs. 
] . B 9); Ex parte Bright (10). The question for us V 
Ppariee ie ye possession by the bankrupts, Messrs. Watson, under such circum- 
stances that customers were entitled to assume that Messrs. Watson were the owners 
of the goods in their trade or business ? 
In Re Kaufman Segal & Domb (11) P. O. LawrenoE, J., said ( [1923] 2 Ch. 93) : 
i in order to bring chattels 
. Hansell has contended that the trustee in bankruptcy, in order 
Sead cheotder and disposition clause of s. 38 of the Bankruptcy Act, 1914, must 
rove, not only that the bankrupts are in possession of the goods, but also that they 
Le in possession of the goods under such circumstances that the inference of owner- 
ship in the bankrupts ‘‘ must ”’ arise. 


With this guidance, the first question to be considered is whether these goods, 
which were admittedly in the possession of the bankrupt, were so in such cireum- 
stances that the inference that he was the owner was one which must arise. 
As appears from our criticism of the reasoning of the learned county court 
judge, it seems to us that in this respect category (a) (the materials in the bank- 
rupt’s yard) stands quite apart from categories (6) and (c) (the materials and 
roofing tiles on the site). As to category (a), the circumstances were precisely 
the same as if the goods had been his own, with nothing whatever to show 
that they were not, or might not be, his. We cannot but think that any man 
seeing building materials stored in a builder’s yard would naturally suppose 
that they were the builder’s property and could not be expected to come to 
any other conclusion. The evidence directed to showing that in these days 
builders, in fact, carry no stock and can have no materials except such as are 
obtained under licences earmarking them for the contracts which they have in 
hand, does not, in our judgment, alter this result. Even if the hypothetical 
inquirer into the bankrupt’s position knew that the materials in the yard must 
have been obtained under licence for use only on particular approved works, 
that would give him no ground for supposing that the bankrupt was not the 
owner of them. So far as the materials in this category are concerned it seems 
to us that the tests prescribed in Re Couston (2), Re Watson & Co. (3), and Re 
Kaufman (11) are plainly satisfied. We, therefore, hold, that the bankrupt 
was in possession of these materials in such circumstances that he was the 
reputed owner thereof. Next, were the goods in this category then in the 
builder’s possession “in his trade or business”? ? We think they were. These 
words must be satisfied by the character. of the goods as building materials, 
coupled with their presence in a builder’s yard where his business is carried on. 
They have been construed as meaning “‘ for the purposes of or purposes connected 
with his trade or business ’’: see Colonial Bank v. Whinney (12) (30 Ch.D. 274), 
and that definition is clearly satisfied here. Finally, as to the goods in category 
(a), were they so in possession ‘“‘ by the consent and permission of the true 
owner”? ? In our judgment, they were. The true owners’ (t.e., the first 
appellants’) consent was given through their architect, Mr. Surridge, who had 
ample authority in that behalf, and, in our judgment, the true owners must 
be taken to have known the risk they ran. We are, accordingly, of opinion 
that the learned county court judge’s decision was right and should be affirmed 
so far as the materials in category (a) are concerned. 

Turning now to categories (b), the first appellants’ materials on the site, 
and (c), the second appellants’ roofing tiles also on the site, the first question 
to be considered is whether any distinction should, for the present purpose, 
be drawn between these two categories on the ground that, whereas the former 
were, in fact, the property of the bankrupt until they passed to the first appellants 
under condition 11 of the contract, the latter were never his property, but 
belonged throughout to the second appellants. On this point we were referred 
to two cases, namely, Lingard v. Messiter (13) and Re Watson & Co. (3), per 
VaucHan Witt1ams, L.J., in the course of the argument ( [1904] 2 K.B. 756) 
to show that the onus of proof shifts according to whether the bankrupt was 
or was not at one time the owner of the goods, or, in other words, that it is 
easier to infer reputation of ownership where the bankrupt, having been in 
possession of the goods as owner, has remained in possession after transferring 
the property in them to somebody else, than it is to do so where the bankrupt 
is in possession of goods of which he never was the owner. We do not think 
these general propositions are of any assistance in the present case. After all, 
the section is concerned with the apparent, not the actual, situation. From this 
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point of view no distinction can, in our view, be drawn between the tiles and the 
other materials on the site, unless the evidence led to show that in the midlands 
and north tiling is almost universally done by sub-contractors on terms that the 
roofing materials are to remain their property until fixed should be regarded as 
amounting to proof of a custom to that effect of which notice must be imputed 
to the hypothetical inquirer. Accordingly, we propose to consider all these 
materials, including the tiles, as one, and, in doing so, to assume for the moment 
that the custom alleged on behalf of the second appellants is not made out. 
On this assumption we ask ourselves what inference the hypothetical inquirer 
would draw as to the ownership of materials (including roofing materials) on 
the site. He would see the site, with two pairs of houses in course of erection 
on it, and (from the notice board thereon) that the barkrupt was in possession 
of the site as the builder engaged on the work. He would see that the bankrupt 
had in his possession on the site materials visibly appropriated to the building 
of the houses. That is as much as his eyes would tell him. In addition, he 
must (we think) be taken as knowing that whereas the bankrupt might be 
building as a speculation on his own account, it was equally, if not more, likely 
that the bankrupt was concerned merely as a contractor building on somebody 
else’s land for that other person, in which latter case no inference as to owner- 
ship of the materials based on the former hypothesis could justifiably be dawn. 
If the hypothetical inquirer took steps to inform himself as to the terms on which 
building operations are normally undertaken by a building contractor for a 
building owner with a view to arriving at some conclusion as to the ownershir 
of the materials on the site (as he must be assumed to have done on the principi » 
stated in Re Couston (2) ), he would (according to the evidence before us) discover 
that the ownership of the materials on the site depended on the terms of the 
contract with the building owner ; that, as likely as not, or more likely than not, 
the contract was either in the R.J.B.A. form or in a form containing provisions 
to the same effect as condition 11 of the R.I.B.A. form; and that, if this was 
the case, all or any of the materials on the site, though provided in the first 
instance by the builder, might have become the property of the building owner 
by inclusion in certificates under which payment had been made. It, therefore, 
seems to us that it is impossible to impute to the hypothetical inquirer the 
inference that the bankrupt was the owner of the materials on the site as an 
inference which must arise from the bankrupt’s possession of those materials. 
The most that can be said is that such an inference might have been drawn. 
It was not a necessary inference. It follows that, in our opinion, the materials 
(including roofing materials) on the site were not in the possession of the bankrupt 
in such circumstances that he was the reputed owner thereof within the meaning 
of the section as interpreted by the authorities to which we have referred. The 
bankrupt’s possession of these materials was, in our view, of the character, 
aptly described by Wricut, J., in Re Keen & Keen (14) ( [1902] 1 K.B. 560), 
as “ ambiguous,” and neither such as to make the bankrupt the reputed owner 
of the goods nor such that the appellants’ consent to it amounted to a consent 
on their part to the bankrupt’s reputation of ownership. 

Counsel for the trustee placed considerable reliance on Re Weibking (15), 
in which Wricut, J., held on the facts that a bankrupt builder was the reputed 
owner of loose materials on a building site which under the terms of the contract 
had become the property of the owners of the site. That decision is, no doubt, 
in point as regards subject-matter, but the facts are not fully stated in the 
report, and, so far as stated, show that the transaction there in question was of a 
type in which a builder builds in anticipation of leases to be granted to him 
of the completed houses, or, in other words, as a speculator on his own account 
and not merely as a contractor as in the present case. In view of the principles 
stated in the other authorities we have mentioned, we think Re Weibking (15) 
should be regarded simply as a decision on the facts of that particular case 
and not as purporting to lay down any general rule as regards the reputation of 
ownership of loose materials in the possession of a builder on a building site. 
We are fortified in this conclusion by the observations of the same learned 
judge in Re Keen & Keen (14), which also concerned materials of this description. 

The conclusion to which we have come with respect to the materials on the 
site as a whole makes it unnecessary for us to express any Opinion as to the 
alleged custom of sub-contracting for the roofing of houses on terms that the 


856 [May 15, 1948] ALL ENGLAND LAW REPORTS (Vol. 1 


tiles are to remain the property of the sub-contractor until fixed, and we think 
our proper course is to leave it open for decision in any future case m which it 
may arise, perhaps on more authoritative and explicit evidence than is now 
before us. In the result, the first appellants’ appeal succeeds as regards their 


materials on the site, but fails as regards the materials in the yard, while the. 


second appellants’ appeal succeeds without qualification. The second appellants 
should have their costs here and below. The first appellants should also have 
their costs of appeal, but we think, so far as they are concerned, the order as 
to costs made in the county court should remain undisturbed. I should add 
that, so far as the order involves payment of costs by the trustee, that will be 
without prejudice to any right he may have to recover those costs out of the 
estate of the bankrupt. 2 
Order accordingly. 
Solicitors : Hiscott, Troughton & Page, agents for Hunnybun & Sykes, Thrap- 
ston (for the first appellants); Bennett, Ferris & Bennett, agents for Bray & 
Bray, Leicester (for the second appellants); Chamberlain & Co., agents for 

Mellows & Sons, Peterborough (for the trustee in bankruptcy). 
[Reported by R. D. H. OssBorne, Esq., Barrister-at-Law.] 


R. v. SURREY (MID-EASTERN AREA) ASSESSMENT 
COMMITTEE. Fz parte MERTON AND MORDEN URBAN 
DISTRICT COUNCIL & ANOTHER. 


{K1nq@’s BEnow Division (Lord Goddard, C.J., Humphreys and Pritchard, 
JJ.), April 21, 22, 1948.] 


Rates and Rating—Valuation list—Amendment—Proposal—Specification of 
grounds for proposed amendment—“ Person aggrieved ”’—Rating and Valua- 
tion Act, 1925 (c. 90), s. 37 (1), (2). 

_ A rating authority made a proposal for the amendment of the valuation 
list by increasing the assessment of a hereditament which was treated as 
wholly industrial, stating in the proposal form: ‘‘ The proposed amendment 
is supported. upon the following grounds: That the present assessment 
is insufficient, incorrect and unfair.” The existing assessment was stated, 
and notice was given that: ‘“‘ The precise assessment desired will be notified 
at a later date.”” The assessment committee declined to entertain the 
proposal on the ground that (a) the proposal was bad because it did not 
give the information required by the Rating and Valuation Act, 1925, 
s. 37 (2), and (6) the rating authority had not considered the particular 
premises, but had merely come to the general conclusion that industrial 
pana a oes ee in Hi eclsatce in the locality were assessed at too low 

gures, and, therefore, the authority could not be a “ i p 
within s. 37 (1). : a st rv one 

HEL : (i) it was not necessary to state on the proposal form the amount 
sas a eae nor was it necessary to indicate that the proposed 
endment was not due to part of th i i i 
Saag asa A pa © premises being apportioned as 
Rk. v. West Norfolk Assessment Committee, Ex parte W. 
(94 J.P. 201), followed. to 
R. v. Reading Assessment Committee and another, Ex rte M. 
: ¢ ’ cCarthy E. 
etenae. (11948) 1 All E.R. 194), distinguished. = : 
11) the conclusion that all properties of a particular type in its localit 
were, or might be, undervalued was sufficient t i ity 
Ui he Sg eden o make the rating authority 
[As vo Proposats Fo 
Hailsham Edn., Vol. 2 
38, p. 585, and Supp. 


For THE R. ’ 
Vol. 14, p. 665] 0 > VAtVATION Acr, 1925, s. 37, see HALSBURY’S STATUTES, 


R THE AMENDMENT OF THE VALUATION List, see HALSBURY 
7, pp. 484-488, para. 913; and ror CasEs, see DIGEST, Vol. 


a oo 
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Cases referred to : 


(1) R. v. Reading Assessment Committee and another, Ex parte McCarth: , 
[1948] 1 All E.R. 194. cal abil Sop Fr 


(2) R. v. West Norfolk Assessment Committee, Ex parte Ward (F. B.), (1930), 94J.P. 201: 
(1926-81), 1 BRA. 418; Digest Supp. a a pee 
Mortons for orders of mandamus addressed to the Surrey (Mid-Eastern Area) 
reat era directing them to hear and determine a proposal by 
e Merton an orden Rating Authority in respect of premis t Lombard 
Road, Merton. : ; a a E cet ae aa 
_The assessment committee held that the proposal was bad because it did not 
give the information required by the Rating and Valuation Act, 1925, s. 37 (2). 
The Divisional Court now reversed that finding and held that the orders of 
ape should go. The facts appear in the judgment of Lorp Gopparp, 


Simes, K.C., and Charles Scholefield for the applicants (the Merton and 
Morden Urban District Council and the Surrey County Valuation Committee). 

Rowe, K.C., Squibb and W. L. Roots for the respondents (the Surrey (Mid- 
Eastern Area) Assessment Committee). 


LORD GODDARD, C.J.: Two points are raised. The first is whether 
the proposal complied with the Rating and Valuation Act, 1925, s. 37. The 
point was taken by the assessment committee that the proposal was bad because 
it did not give the information required by the statute, and it was said that the 
case was covered by the recent decision of this court in R. v. Reading Assess- 
ment Committee, Ex parte McCarthy E. Fitt, Ltd. (1). The proposal states : 

We, the council of the urban district of Merton and Morden, the rating authority 
for’ the said urban district, in pursuance of the Rating and Valuation Acts, 1925-1946, 
do hereby make a proposal for the amendment of the valuation list for the time being 
in force for the said urban district by increasing the assessment of the hereditament 
described in the schedule hereto. The proposed amendment is supported upon the 
following grounds: That the present assessment is insufficient, incorrect and unfair. 


It is then set out that the net annual value of the present assessment is £1,360 
and the rateable value is £340, and it is also said: ‘‘ The precise assessment 
desired will be notified at a later date.”” I should have thought that there could 
be no conceivable doubt that that is a proposal by the rating authority to 
increase the net annual value and the rateable value of that property. It 
has been decided by the Court of Appeal in R. v. West Norfolk Assessment 
Committee (2) that it is not necessary in making these proposals that the actual 
figures which it is sought to insert in the valuation list should be stated 
in the proposal. It is enough if the ratepayer is informed that the rating 
authority propose to increase the assessment on the ground stated. He need 
not be told by how much it is intended to increase it. If, before the case came 
before the assessment committee, the ratepayer or anybody else who wes 
interested had not been told by how much it was suggested that the assessment 
should be increased or decreased, as the case might be, that, no doubt, would 
have been a good ground for an application to the assessment committee to 
grant an adjournment so that the ratepayer and his advisers-would be able to 
consider the figures. 

It is, however, said by counsel for the assessment committee that the present 
case is covered by R. v. Reading Assessment Committee (1). He says that the 
property which is affected by this proposal is an industrial hereditament, and 
that in respect of industrial hereditaments the valuation list has to show the 
net annual value, how much of that net annual value is attributed to the indus- 
trial part of the premises, and, the rateable value, and also the net annual value 
and the rateable value in regard to the non-industrial part of the premises. These 
premises have never been treated as otherwise than industrial premises. There 
has been no apportionment, and, therefore, in the valuation list the columns 
which deal with the non-industrial part of the hereditament are left blank. 
Counsel for the assessment committee argues that, as the rating authority do 
not show in this proposal that they propose to keep the premises wholly industrial 
or say they are going to increase the total rateable value by apportioning some 
part of the premises as being non-industrial, this proposal is bad. If the rating 
authority had desired to alter the valuation list by apportioning some part 
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of the value to non-industrial premises, that would have been @ distinct ground 
which must have been stated separately. If it had not been stated in the 
proposal, I think it would have been incompetent for the assessment committee 
to have considered the proposal, but all they are saying here is: “ We take 
your hereditament which is in the valuation list and we say that the valuation 
ought to be increased.” In my view, this proposal is perfectly good within the 
authority of the West Norfolk case (2), and that there is no objection to be 
taken to it on that ground. 


In the Reading case (1), the premises were partly industrial and partly non- 
industrial. The notice which was served showed the net annual values and rate- 
able values of the industrial and non-industrial portions set out with the words 
against them: ‘To be amended.’’ In that case the court thought that the 
proposal was bad because it did not indicate to the ratepayer whether it was 
proposed to alter the proportions of industrial and non-industrial user or 
whether they were to be kept the same, the valuation of both portions merely 
being raised. There is nothing of that sort in this case-and I do not think any 
objection could be taken on that ground to the proposal which is now before us. 


Counsel for the assessment committee further says that the evidence in this 
case shows that when the rating authority made their proposal they had not 
applied their minds to the particular hereditament with which we are concerned. 
It is clear that the rating authority had come to the conclusion that, owing to 
the changes which had taken place in the district, it was likely that what’they 
call special properties—industrial properties of a certain class—were assessed, 
too low, and the affidavit which has been made by their rating surveyor says : 


I formed the opinion in 1946 that, in consequence of a continued general rise in rental 
values and an increase in demand for premises of this character, there was a prima facie 
case for an increase in the assessments of the special properties of this class throughout 
the county, particularly those properties which had not been completely revalued 
during the last five years. 


It was then decided that the authority would serve proposals for an increase in 
respect of all the special properties, and counsel’s argument is that, as the 
authority had not applied their minds at the time the proposals were put forward 
to each individual property, they cannot be said to be a “person 
aggrieved ”? within s. 37 (1) of the Rating and Valuation Act, 1925, so as to 
entitle the authority to make a proposal for the amendment of the list. A 
“person aggrieved ” for the purpose of this Act, that is to say, a person who is 
entitled to make a proposal either for increasing or decreasing the amount of 
the valuation, must mean a person who considers that he is aggrieved and 
may be able to show that he is aggrieved because until the decision is given 
either by the assessment committee or quarter sessions, if there is an appeal, 
no one can say whether the person is aggrieved. It may turn out that he has no 
case for grievance at all. The contention of counsel for the assessment committee 
is that, at any rate, it must be shown that the particular assessment has been 
before the minds of the rating authority, who made the proposal in this case, 
but it does not seem to me they need apply their minds to every particular 
hereditament and have advice on that particular hereditament before they 
make a proposal. It is quite enough to make them a ‘ person aggrieved ” 
if they say, as they did in this case: ‘ We think that all the special properties 
in this district are or may be undervalued, and we will, therefore, take steps 
to get them valued and make the proposal.” They give what are called pro- 
tective notices, because, if they could not do so, some ratepayers in respect of 
whose property valuations were made at an early period would be affected 
while others would not. It seems to me that, if we gave effect to counsel’s 
argument, it would be only one more step to say that, unless the ratepayer 
had been advised that his property was over-assessed, he could not be deemed, 
to be a person aggrieved, or, unless he was able to put forward some special 
knowledge, he could never bring his appeal as a person aggrieved. In one 
sense any application to the assessment committee is speculative because the 
applicant does not know whether the evidence he is going to produce will be 
accepted or whether it will not, but I cannot see that if the rating authorit 

consider that, owing to changes which have taken place, the probabilities jr 
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that the whole of the properties of a particular class in their district are under- 
assessed, they are not ‘persons aggrieved” and, as such, able to make a 
proposal. Accordingly, I think both these points fail and the mandamus must 
go as asked. 
HUMPHREYS, J.: I agree. 
PRITCHARD, J.: I agree. 
Pet Orders of mandamus granted with costs. 
‘ Solicitors : Wyatt é& Co., agents for Dudley Aukland, clerk to Surrey County 
Council (for the applicants) ; Gard, Lyell & Co., agents for Theodore Bell, Cotton 
& Curtis, Sutton (for the respondents). 
[Reported by F. A. Amtss, EsqQ., Barrister-at-Law.] 


TURNER v. UNDERWOOD. 


[Kine’s Bencu Division (Lord Goddard, C.J., Humphreys and Pritchard, 
JJ.), April 20, 1948.] 


Criminal Law—Evidence—Admission—Statement by accused after caution that 
he had “‘ done time”’ for previous similar offence. 

On being asked by a railway police officer what he had to say about a 
complaint of indecent exposure of his person in a railway carriage and 
after being cautioned, the appellant said: ‘‘Can I speak to you alone. 
I don’t want to get into trouble. I won’t do it again. I have done time 
for this before.”’ Evidence of the statement was given by the police officer 
on the hearing by justices of a charge of indecent behaviour against the 
appellant. 

HELD: although tantamount to evidence of a previous conviction, the 
statement was admissible as an admission by the appellant that he had 
committed a deliberate and indecent act. 

[As TO ADMISSIONS ARISING FROM QUESTIONS BY PoLicr, see HALSBURY, Hails- 
ham Edn., Vol. 9, p. 203, para. 291; and ror Casss, see DIGEST, Vol. 14, pp. 414- 
417, Nos. 4318-4357.] 


CasE StTaTED by Stockport justices. 

At a court of summary jurisdiction sitting at Stockport an information was 
preferred by the respondent under the bye-laws and regulations made by the 
London, Midland and Scottish Railway Co. for regulating the travelling upon 
and using and, working of and for maintaining order in and upon the company’s 
railways pursuant to the Railway Clauses (Consolidation) Act, 1845, as extended 
by the Regulation of Railways Act, 1889, charging the appellant with behaving 
in an indecent manner while in a certain carriage upon the London, Midland 
and Scottish Railway, to the annoyance of another person, contrary to bye- 
law 14. The information was heard on Nov. 21, 1947, when the court fined 
the appellant 20s. and 10s. costs. The facts appear in the judgment. The 
appeal was dismissed. 


H. J. Baxter for the appellant. 
The respondent did not appear and was not represented. 


LORD GODDARD, C.J.: The appellant was convicted by the justices 
for the county borough of Stockport on a charge that while in a certain carriage 
on the London, Midland and Scottish Railway he behaved in an indecent 
manner to the annoyance of another person then being therein, contrary to 
bye-law 14. The offence was the exposure of his person to another man in the 
carriage, and he now appeals on the ground that inadmissible evidence was 
given against him. = 

The evidence which it is alleged was inadmissible was this. On the day 
following the offence the other passenger saw the appellant at a railway station 
and complained to an officer of the railway police who asked the appellant 
what he had to say. The appellant replied: ‘I have never seen him before, 
and “I didn’t pull it out.” Thereupon he was cautioned. He then said : 
“Can I speak to you alone ? I don’t want to get into trouble. I won’t do it 
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again. I have done time for this before.” It is said, that the conviction ought 
to be quashed because the words he used, “‘ I have done time for this before, 
were tantamount to evidence of a previoys conviction, as, indeed, they were. 
This is a statement made by the appellant at the time, and in strictness what a 
man says in relation to the charge is admissible against him. In cases which 
are tried before juries where the court knows that the defendant has said some- 
thing in & statement which amounts to an admission of a previous conviction 
or discloses other matters reflecting or his character, it is the practice for the 
court to see that that is not read to the jury, but there is no rule of law that 
what a man says in relation to the charge is not evidence against him. Ina 
case like the present the court must know what has been said before it can 
rule one way or another whether the evidence is admissible or not. It is different 
from a case where a judge or chairman or recorder is trying @ case on depositions 
and can say: “I direct you not to lead this part of the evidence. > This 
statement, in my opinion, was relevant because it goes to show that the 
appellant was admitting that what he had done was a deliberate and, indecent 
act. In my view, there is no ground for quashing the conviction. 


HUMPHREYS, J.: I agree. 


PRITCHARD, J.: I agree. 
Solicitors: Sharpe, Pritchard & Co., agents for John Moorley & Co., 
Manchester (for the appellant). 
Appeal dismissed. 
[Reported by F. A. Amiss, Esq., Barrister-at-Law.]} 


HIBBERT v. MoKIERNAN. 


[Kine’s Benon Division (Lord Goddard, C.J., Humphreys and Pritchard, 
JJ.), April 14, 15, 22, 1948.] 


Criminal Law—Larceny—Stealing by finding—Golf balls picked up on golf links 
after being lost by original owners—Possession of landowners—Larceny Act, 
1916 (c. 50), s. 1 (2) (i) (d). 

The appellant, while trespassing on some golf links belonging to. the 
members of & golf club, picked up and carried away eight golf balls which 
had been lost and abandoned by their original owners. The club had taken 
steps to exclude trespassers from the links and to prevent the taking of 
balls, but the officials of the club did not know. at any given moment the 
position or number of balls that might be lying on their property. 

HELD : every householder intends to exclude thieves from his property 
and this confers on him a special property in goods found on his land which 
is sufficient to support an indictment if the goods are taken therefrom with 
@ felonious intent ; on the evidence the appellant had such an intent ; 
and, therefore, he was rightly convicted of larceny under the Larceny 
Act, 1916, s. 1 (2) (i) (d). 

-R. v. Rowe, (1859) (Bell, C.C. 93; 32 L.T. 339), applied. 

R. v. White, (1912) (107 L.T. 528), explained. 

[As ro Taxine By Finpina, see HALSBURY, Hailsham Edn., Vol. 9, p. 500, para. 
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Cases referred to : 


(1) ee v. Hawkesworth, (1851), 21 L.J.K.B. 75; 18 L.T.O.S. 154; 3 Digest 


eave 
(2) Elwes v. Brigg Gas Co., (1886), 33 Ch.D. 562; 55 L.J.Ch. 734; 55 L.-T. 831; 
3 Digest 65, 79. 


(3) South Staffordshire Water Co. v. Sharman, [1896] 2 Q.B. 44; 65 L.J.Q.B. 460; 
74 L.T. 761; 3 Digest 65, 80. aie 5 ; 


(4) Hannah v. Peel, [1945] 2 All E.R. 288; [1945] K.B. 509; 114 L.J.K.B. 533; 
2nd Digest Supp. 


& 
(5) R. v. Rowe, (1859), Bell, C.C. 93; 28 L.J.M.C. 128; 32 L.T. 339; 23 J.P. 117; 
15 Digest 913, 10,042. 


(6) R. v. White, (1912), 107 L.T, 528; 76 J.P. 384; 15 Digest 880, 9648. 
Casg Statep by Stockport justices. 
The appellant was charged under the Larceny Act, 1916, s. 2, with stealing 


yee 
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golf balls, the property of the secretary and members of a golf club. On con 
senting to be dealt with summarily, he was tried by the pa th and convicted 
of the offence. He appealed against)the conviction on the ground that the 
members of the club had no property in the balls (which were found by the justices 
to have been abandoned by their original owners), and that, therefore, he had 
— rg ea ar ~~ ee of s. 1 of the Act of 1916. His appeal was 
dismisse e Divisio ourt. i j 
2B saa aaa at ae Court. The facts appear in the judgment 


E. Garth Moore and Geoffrey Lane for the appellant. 
Heathcote-Williams for the respondent. a 

Cur. adv. vult. 
Apr. 22. The following judgments were read. 


LORD GODDARD, C.J. : This is a Case stated by two justices for the 
county borough of Stockport, before whom the appellant was charged with, 
and convicted of, stealing eight golf balls, the property of the secretary and 
members of the Reddish Vale Golf Club. The material facts found by ,the 
justices are that the appellant was on the golf links on the day in question 
watching play and that he picked up eight balls which had been previously 
lost by members and which were found on him when arrested. The appellant, 
who had on a previous occasion or occasions been warned off the links which 
are the property of the members of the club, on arrest gave a false name and 
address and at first denied that he had taken any balls, but, when they were 
found on him, he said that he knew he had no right to take them. The justices 
also found that the balls had been abandoned by their original owners, and 
only one was capable of being identified by the original owner. Whether the 
justices meant that the balls had been abandoned so that the owners never 
intended to recover them if they could, as would be the case if they had thrown 
them away as useless, or whether they meant no more than that the search for 
them had been abandoned, may be open to question, but we must assume 
that the finding means that the owners had renounced both their possession 
of and property in the balls. 

The justices were of opinion that the appellant took the balls for the purpose 
of selling them, and they also found that the police were, to the knowledge of 
the appellant, watching for the purpose of preventing the taking of balls and 
warning off trespassers. In these circumstances, the justices were of opinion 
that, in taking the bails, the appellant meant to steal them and did steal them, 
but the Case goes on to state at considerable length the questions of law which 
they considered arose, in the main whether the appellant acquired a title to the 
balls by finding them, which, as they had been abandoned by their original owners, 
would prevail against the owners of the land on which they were found. This 
led them to consider a line of cases with regard to the title to vhattels found 
on the land of a person who is neither the finder nor the original owner, the most 
conspicuous of which are Bridges v. Hawkesworth (1), Elwes v. Brigg Gas Co. (2), 
South Staffordshire Water Co. v. Sharman (3), and Hannah v. Peel (4). The 
first three of these cases have long been the delight of professors and text writers, 
whose task it often is to attempt to reconcile the irreconcilable. It is, however, 
right to say that in recent years both the Corpus Professor of Jurisprudence at 
Oxford and, the Professor Emeritus of English Law at Cambridge have expressed 
the opinion that Bridges v. Hawkesworth (1) was wrongly decided. If it-was, 
the difficulty largely disappears, but that much-battered case has lately been 
re-invigorated by the decision of Brrxerr, J., in Hannah v. Peel (4), and I am 
glad to think that, for the reasons I am about to give, it is still for wiser heads 
than mine to end a controversy which will, no doubt, continue to form an appro- 
priate subject for moots till the House of Lords lays it to rest for all time. I 
gladly pay tribute to the gallant and laborious effort of these justices to resolve 
the conflict. Probably no court of summary jurisdiction has ever before grappled 
so manfully with a really difficult question of law or stated their conclusions 
more clearly, and it will be disappointing to them to know that this court, 
notwithstanding a careful and learned argument by counsel for the appellant, 
is of opinion that these interesting questions do not in this case arise. 

We are here dealing with a charge of larceny, with a thief who took the balls 
animo furandi, not with an honest man who, finding an article on the land of 


a 


862 [May 15, 1948] ALL ENGLAND LAW REPORTS [Vol. 1 


another, proclaims that fact with a view to discovering the owner if he can, 
and, when no owner comes forward, asserts & possessory title against the owner 
of the land on which it was found. We need not be troubled with nice questions 
relating to animus domim, corpus possessionis, de facto control, or the like. 
Every householder or landowner means or intends to exclude thieves and wrong- 
doers from his property, and this confers on him @ special property in goods 
found on his land sufficient to support an indictment if the goods are taken 
therefrom, not under a claim of right, but with a felonious intent. This was the 
decision in R. v. Rowe (5)—a decision of the Court for Crown Cases Reserved, 
a court of high authority, especially considering the judges by whom it was 
comprised and whose decision is, in any case, binding on us. The prisoner 
in that case was convicted of stealing iron from the bed of a canal belonging to 
a company in whom the property was laid. The iron had fallen or been thrown 
overboard, from barges and had been taken by the prisoner when the canal 
was drained. The court had no difficulty in affirming the conviction. There 
is not the least indication that the iron had sunk into the bed of the canal or 
that the court decided the case on that ground, which, it may be said, was the 
ratio decidendi in Elwes v. Brigg Gas Co. (2). In Elwes v. Brigg Gas Co. (2) a 
prehistoric boat was found buried in the land of the plaintiff which had been 
demised to the gas company, and Curry, J., held that it was as much the pro- 
perty of the freeholder as minerals would be, though, no doubt, he also held 
that the plaintiff was the first in possession after the original and presumably 
prehistoric owner. I do not agree that the authority of Rowe’s case (5) is in any 
way qualified by R. v. White (6) in the Court of Criminal Appeal. The convic- 
tion in the latter case was quashed simply on the ground that the summing-up 
did not sufficiently explain the law of stealing by finding, now expressly defined 
in the Larceny Act, 1916, s. 1 (1) and (2) (i) (d). 

The fact is that in the present case the theft alleged was of golf balls from a 
golf course. On every course balls must be lost from time to time, to be retrieved 
when the grass is cut or when someone has the time to look for them. Clearly 
there is no licence from the club to all and sundry to go on the course and take 
what they can find, and the facts show that the club did mean to exclude these 
pilferers, though the officials of the club did not know at any given moment 
the position or number of balls that might be lying on their property. A simple 
illustration will show the fallacy of the appellant’s contention. A., meaning 
to give his neighbour B. a present of game, takes a brace of pheasants to the 
latter’s house. Finding the door open he leaves them in the hall, and thereby 
abandons both his property in and possession of them. B. has at the moment 
gone out to post a letter, so does not know of A.’s gift. C., who has seen A.’s 
action, enters the house before B. returns and takes the game. Can it be doubted 
that C. is guilty of larceny and that the property can rightly be laid in B.? 
In the present case any difficulty might have been avoided by describing the 
balls, or, at any rate, seven of them, as the property of persons unknown, and 
at the present day allegations concerning the ownership of stolen property are, 
except in a few exceptional cases, treated as immaterial. In my opinion, the 
Justices were right in convicting, and this appeal is dismissed. 


HUMPHREYS, J. : In my opinion, the justices who stated this Case have 
created a number of suggested difficulties which do not arise on the simple 
facts of the case. I express no opinion on the statement : 

_ We are agreed that the golf balls in question were lost by the origi i 

circumstances that they must be held. to have eet Ba ase eect 
beyond saying that I find nothing in the facts of the case as stated to support 
such an inference, but I assume for the purpose of my judgment that the balls 
were abandoned by their original owners. 
; The simple question in the Case, as I see it, is this. Was there evidence to 
justify the conviction of the appellant of the theft of those balls? That appears 
to me to be a totally different question from that elaborately argued by the 
jastices in the course of stating the Case, namely :. 


Would the members of the golf club have had a clai 

4 m to the balls, whe 1, 
superior to that of an honest finder of them while they lay Sreniiee Pat, oma 
The appellant was not an, honest finder. Indeed, he was not a “ finder ”’ at all 
except in the sense in which a burglar may be said to “ find” the jewellery 
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on the dressing-table of the householder, to steal which is the object of his entr 
on the premises. It is found that the appellant was a eeansear who had Beer 
warned off the golf course, and that he was aware that police were employed to 
prev py unauthorised persons from picking up and taking away golf balls. It 
was further found that the appellant, after giving a false name and address 
and denying that he was in possession of any golf balls, was found in possession 
of eight of them, and then admitted that he knew he had no right to take them. 
He, therefore, as the justices found, acted fraudulently, without any claim of 
right and with the intention of permanently depriving the owners of their pro- 
perty. In truth, he went there to steal the golf balls which he knew would be 
lying there and he stole as many as he could see. To describe such a person 
as having acquired any sort of property in the balls would be fantastic. 

It is said, however, that the golf balls were not the subject of larceny because 
the members of the club had no property in them. Why not? The balls 
were on their land. They were believed to be there in some numbers, though 
the time had not arrived for searching for and retrieving them. The intention 
of the members to exercise control over the bails was proved by the steps taken 
by them to prevent other persons from interfering with them. In my opinion, 
this case is covered by the decision in R. v. Rowe (5) referred to by my Lord. 
In such a case as the present it is not necessary to allege or prove who is in 
law the owner of the goods. Indeed, it is not essential to name any person as 
the owner of the goods in an indictment for larceny though it is the practice 
to do so: see r. 6 (1) of the rules contained in sched. I to the Indictments Act, 
1915. I agree that the appeal should be dismissed. 


PRITCHARD, J.: I agree. In view of the finding of fact that the balls 
had been abandoned, the main question argued in this case was whether, before 
the appellant picked up the balls, the members of the club had acquired of them 
@ possession of such a nature that interference with it was capable of becoming 
the basis of a charge of larceny. Before it can be said that the members did 
acquire such a possession of the balls, I think it must appear from the facts 
found that they intended to exclude others from interfering with the balls, 
and that they had over them a degree of power which was sufficient for the pur- 
pose of giving effect to such intent. in my judgment, on the facts found, it 
is clear that the members did so intend and had such power. It is true that there 
was no finding that they knew of the existence of these eight balls on their 
links, but I do not think that this absence of knowledge prevented the members 
having the necessary animus domini, which may be contained, and, I think, 
was contained, in a larger intent to exclude others from the place where, in fact, 
the balls were. For these reasons I agree that the appellant was rightly con- 
victed of larceny and that this appeal fails. 

Appeal dismissed with costs. 

Solicitors: Sayer, Ledgard & Smith, agents for Smith, Fort & Symonds, 

Stockport (for the appellant) ; Gregory, Roweliffe & Co., agents for Arthur Bond, 
clerk to the Stockport justices (for the respondent). 

[Reported by F. A. Amtzs, Esq., Barrister-at-Law.] 


MINISTER OF PENSIONS v. HIGHAM. 
[Kixa’s Benon Division (Denning, J.), April 15, 1948.] 


War Pension—Mercantile marine—“ War risk injuries ”__ Abnormal conditions 
on board ship—Construction—Hjusdem generis rule—Pensions (M ercantile 
Marine) Act, 1942 (c. 26), s. 1 (2) (d)—War Pensions (Naval Auailiary 
Personnel) Scheme, 1944 (S.R. & O., 1944, No. 499), sched. I (2) (d). 


H War Pension—Appeals—Conflicting decisions of courts of co-ordinate jurisdiction 


—Later decision preferred. 

In considering whether ‘‘ injuries sustained .. . at sea or in any other 
tidal water or in the waters of any harbour” are attributable to “ the 
existence on board ship of any other conditions arising out of any such war 
as aforesaid which would be abnormal in time of peace ” within the meaning 
of para. (d) of s. 1 (2) of the Pensions (Mercantile Marine) Act, 1942, that 
paragraph is not to be read ejusdem generis with the preceding paragraphs 
in the sub-section. 
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Minister of Pensions v. Ballantyne, 1948 Sessions Notes, 26, followed. 

Obiter dictum of DENNING, J., in Staynings v. Minister of Pensions ( (1947) 
1 All E.R. 347, 348), explained. ap’ 

Per cur.: The doctrine of stare decisis does not apply in its full vigour 
to war pensions cases. The decisions of the various courts of co-ordinate juris- 
diction are binding on the pensions appeal tribunals but not on themselves 
or each other, and, there being no provision for appeals from those courts 
to a superior court which could decide in favour of one or the other of two 
conflicting decisions, the English court would follow the general rule that 
where there are conflicting decisions of courts of co-ordinate jurisdiction 
the later decision is to be preferred if it is reached after full consideration 
of the earlier decision. ; 

Observations on the limitations on the scope of the term “war risk 
injuries.” 

[As ro War PENSIONS TO MARINERS OF BritisH Suips, see HALSBURY, Hailsham 
Edn., Vol. 34, p. 781, para. 1102, and Supp.; and ror Caszs, see 2nd Digest Supp.] 
Cases referred to: ~ 

(1) Staynings v. Minister of Pensions, [1947] 1 All E.R. 347. 

(2) Minister of Pensions v. Ballantyne, 1948 Sessions Notes 26. 

(3) Minister of Pensions v. Nugent, [1946] 1 All E.R. 273; 115 L.J.K.B. 208; 174 L.T. 

146; 2nd Digest Supp. 
(4) Cook v. Minister of Pensions, (1948), Reports of Selected War Pensions Appeals, 
Vol. 1, p. 1219. 


APPEAL by the Minister of Pensions from a decision of a pensions appeal 
tribunal that the claimant was entitled to a pension under the War Pensions 
(Naval Auxiliary Forces) Scheme, 1944. The appeal was dismissed. 


H. L. Parker for the Minister. 
Crispin for the claimant. 


DENNING, J. : The claimant was a canteen assistant employed by the 
N.A.A.F.I. He sustained injuries in his civilian work before the war which 
left him with bone trouble, and that pre-existing disease was aggravated by 
reason of the abnormally long hours and conditions of service to which he was 
subject while he was employed by the N.A.A.F.I. The tribunal found that he 
was entitled to a pension under the War Pensions (Naval Auxiliary Personnel) 
Scheme, 1944. The Minister appeals, not because he seeks to reverse the 
decision of the tribunal, but because he seeks guidance on the law. There 
appears to be a difference between the Court of Session and this court as to the 
interpretation of the relevant statutory provisions and the Minister has brought 
this appeal so as to have the position clarified. 

_ The provision which has given rise to difficulty is the definition of ‘‘ war 
risk injury ” in sched. I (2) to the Scheme which is in the same words as s. 1 (2) 
of the Pensions (Mercantile Marine) Act, 1942. It provides that a war risk 
injury is a physical injury sustained “‘ at sea or in any other tidal water or in the 
waters of any harbour” and attributable to certain specified conditions, the 
fourth of which is “(d) the existence on board ship of any other conditions 
arising out of [the war] which would be abnormal in time of peace.”” In 
Staynings’ case (1) I said in an obiter dictum ({1947] 1 All E.R. 347, 348) : 
What is covered by para. (d) is something ejusdem eneris with the preceding - 
graphs such as alterations in the physical scent astra on board rice ere 


tribunals. They are not absolutely 
the courts of co-ordinate jurisdiction, but will be followed in the absence of 
Strong reason to the contrary. What is to be done, however, when there is a 
decision of the Court of Session which is in conflict with a decision of this court 
or vice versa ? ~The conflict cannot be resolved by an appeal to a higher tribunal 
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am told that when this court has given rulings on the law which were more in 
favour of the claimants than those of the Court of Session, some claimants 
moved from Scotland to England in order to come before the tribunals in this 
me at reverse has happened. When the Court of Session in Ballan- 
» #9 : 5 ) eves ruling which was more in favour of the claimant than 
t in Staynings’ case (1), one claimant took an accommodation address 
in Scotland in order to come before.a tribunal there. Such a state of affairs 
must be remedied. I lay down for myself, therefore, the rule that, where the 
Court of Session have felt compelled to depart from a previous decision of this 
court, that is a strong reason for my reconsidering the matter, and if, on recon- 
sideration, I am left in doubt of the correctness of my own decision, then I shall 
be prepared to follow the decision of the Court of Session, at any rate in those 
cases when it is in favour of the claimant because he should be given the benefit 
of the doubt. In this respect I follow the general rule that where there are 
conflicting decisions of courts of co-ordinate jurisdiction, the later decision is 
to be preferred if it is reached after full consideration of the earlier decision. 
I trust that, by the application of this principle, the few differences that have 
arisen between the Court of Session and this court will be solved. 

Applying this principle I follow the ruling of the Court of Session in Ballantyne’s 
case (2) and hold that para. (d) is not to be restricted by the application of the 
ejusdem generis rule. I would like to say, however, that I did not mean, by 
my observations in Staynings’ case (1) to limit the application of para. (d) to 
physical conditions on board ship. It is plain that the conditions which existed 
in Ballantyne’s case (2), viz., the necessity of keeping in convoy, the exposure 
to enemy attack, and the need to stand-by during attacks or threatened attacks, 
created conditions on board ship which would be abnormal in time of peace, 
and I have so held in other cases. If those conditions involved, the necessity of 
continuously working longer hours, and, in consequence, a man suffered from 
a disease or the aggravation of a disease, then the injury would be a “ war 
risk injury.”’ If, however, the longer hours were not due to war-time conditions 
on board ship, but to other conditions which might happen equally in time of 
peace, as, for instance, to climatic or weather conditions, the injury would 
not be a “‘ war risk injury.”” That is all I meant to convey by my observations 
in Staynings’ case (1). It is important, however, to notice that the scope of 
“‘ war risk injuries ” is not so wide as to include any injury which is attributable 
to war service. There are several limitations contained in s. 1 (2) of the Act 
of 1942 which make the position of naval auxiliary personnel and merchant 
seamen less favourable than that of naval men. One limitation is that the 
injury must be sustained, “ at sea or in any other tidal water or in the waters 
of any harbour.” It is that limitation which deprived a coastguard of a pension 
in Nugent’s case (3), and that limitation could have deprived, the present claimant 
of a pension if the aggravation of his disease had been due, not to his service 
afloat, but to his standing on concrete floors ashore. 

Another limitation, in para. (d), is that the abnormal conditions must exist 
‘on board ship.” The fact that the conditions are abnormal for the man 
personally ‘is not sufficient. For instance, if a clerk is taken from his office 
and sent to be a canteen assistant in a ship, the conditions for him personally 
would be abnormal compared with his work in time of peace and might aggravate 
an old-standing complaint, but if the conditions existing on board the ship 
were not abnormal for the ordinary canteen assistant the injury could not be a 
“war risk injury.” Another limitation is that, although the conditions on 
board ship may arise out of the war, they must also be “ abnormal in time of 

e.” Thus, the presence of a ship in dock for repairs may be due to war 
damage, but, if the conditions under which she is being repaired, are in no way 
abnormal, accidents happening to men while she is in dock are not ‘war risk 
injuries ”’ unless the war damage plays some intermediate part in them: see 
Cook’s case (4), at p. 1219. These limitations could have deprived the present 
claimant of his pension if the tribunal had accepted, the commanding ¢fficer’s 
evidence that during the whole of his service abroad the ship was refitting, 
with the majority of the ship’s company on leave, and he was not subjected to 
any abnormal or severe condition arising out of the war. I have mentioned, 
these limitations because I do not wish it to be supposed that I am holding 
that the tribunal came to a correct decision on the facts of this case or that its 
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findings of fact were even sufficient to justify the decision. Counsel for the 
Minister does not invite me to go into that matter, and I, therefore, say no more 
about it. All I say on the point raised before me is that the dictum in Staynings 
case (1) does not go to the length suggested, and this appeal is, therefore, 
eee Appeal dismissed. 
Solicitors: Treasury Solicitor (for the Minister); Culross & Trelawny (for 

the claimant). 
[Reported by W. J. AupeRMaN, Esq., Barrister-at-Law.] 


Re KNOWLES’ WILL TRUSTS. NELSON v. KNOWLES. 


[Court or AppEAL (Lord Greene, M.R., Somervell and Cohen, L.JJ.), 
April 20, 21, 1948.] . 

Will—Construction—Trust—Leasehold property—Renewal of lease by trustee— 
Obligation to hold on trusts of will. 

By his will, dated May 3, 1900, a testator, who died on Mar. 29, 1906, 
after giving certain legacies, bequeathed the residue of his estate, to his 
son A. Byacodicil, dated July 6, 1903, he referred to the gift to A. of his 
residuary estate, and, directed that A. should stand possessed, of his “ lease- 
hold farm watercress beds and mill . . . for the residue unexpired, of the 
term of 21 years granted therein to me by a certain indenture of lease 

. and the horses and carts stock in trade live and dead stock implements 
and, machinery in and, about the said premises upon trust to carry on 
the business of a farmer watercress grower and miller thereon . . . and 
to divide the net profits of such businesses after payment of the rent necessary 
repairs insurance and other outgoings between my said son A. and my 
daughters B., C., D. and E. share and share alike during their joint lives 
and upon the death of any of my said daughters to divide such net profits 
between my said son and the survivor or survivors of my said daughters share 
and share alike and upon the death of the survivor of my said four daughters 
I give and bequeath the said leasehold farm watercress beds and mill for all 
the residue then unexpired of the said term farming stock implements and 
all other premises to my said son A. absolutely.” In October, 1923, the 
lease of the farm, which contained no option to renew, expired, and at that 
time A. and the four daughters were all living. On Nov. 23, 1923, a new 
lease for 21 years from Oct. 10, 1923, was granted to A., and on Aug. 19, 
1944, a second new lease for 21 years from Oct. 10, 1944, was granted to him. 
A. accounted for the profits of the business to the four daughters up to 
October, 1923, but after that date, without rendering any account, he 
merely handed to the four daughters, or the survivors or survivor of them, 
money which was approximately what they should have received on the 
basis of A.’s continuing trusteeship. The surviving daughter claimed to 
be entitled to a moiety of the profits of the businesses. 

HELD: (i) on the true construction of the will and codicil the words 
‘“ the residue unexpired, of the said term ” were a description of the testator’s 
leasehold interest and not an indication of the duration of the trust, the 
testator’s intention being to provide for his four daughters during their 
lives so far as he could with remainder to A. absclutely after, but not - 
before, the death of the last surviving daughter. 

(ii) there being nothing in the will or codicil to exclude the general rule, 
A. was under a duty to the cestwis que trustent or cestui que trust on the 

expiration of the original and any subsequent lease to obtain if he could a 
renewal thereof on beneficial terms, and the court would not permit him 
to retain for himself the benefit of such renewal. 

Principle stated by Bucktey, J., and Romer, L.J .. tn Re Biss, Biss v. 

t Biss ({1903] 2 Ch. 40, 43, 60; 88 L.T. 403, 406), applied, 

Decision of Roxsurau, J., reversed. 

Per ConEn, L.J.: The rule that a trustee who obtains the renewal of a 
lease is presumed to have acted in the interests of all persons interested in 
the old lease appears to apply wherever a testator bequeaths his leasehold 
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interest in property on trust and, on its true construction, the will is silent 
as to what is to be done in the event of a renewal of the lease. 

[As To ACcRETIONS: To TRUsT PRoPERTY, see HALSBURY, Hailsham Edn., Vol. 33, 
pp- 139-141, paras. 236-238 ; and ror CasEs, see DIGEST, Vol. 43, pp. 631-635, Nos. 
707-733.] 

Cases referred to: 
(1) Re ett v. Biss, [1903] 2 Ch. 40; 72 L.J.Ch. 473; 88 L.T. 403; 43 Digest 
2, é ° 
(2) Keech v. Sandford, (1726), Sel. Cas. Ch. 61; 2 Eq. Cas. Abr. 741; Cas. temp. 
King, 61; 43 Digest 633, 720. : 

APPEAL from a decision of Roxsureu, J., made on Oct. 23, 1947, who held 
that, having regard to the terms of the testator’s will, the beneficiaries under a 
trust arising thereunder had as such no interest in the profits of a farming 
business after the expiration of the original lease of the farm forming part of the 
trust fund, the trustee having obtained a renewal of the lease in his own name 
and having continued the business for his own benefit. The Court of Appeal 
reversed his decision. The facts appear in the judgment of Lorp GREENE, M.R. 


Jennings, K.C., and H. #. Francis for the plaintiff, Mrs. Nelson, (sole surviving 
daughter of the testator.) 
R. L. Edwards for the defendant, the testator’s son. 


LORD GREENE, M.R.: This appeal raises a short but interesting point 
on the will of the testator, James Goodall Knowles, a farmer who died in 1906. 
He had a son and four daughters, the survivor of the four daughters being a Mrs. 
Nelson. One of the farms which the testator occupied was situated in the parishes 
of Warmwell and West Knighton in the county of Dorset. It appears to have 
been a mixed farm, and it also had watercress beds and a mill in which the 
business of a miller was carried on by the testator. The lease under which he 
held that farm expired on Oct. 10, 1923. He made his will on May 3, 1900, 
and of the two codicils thereto, only the second, dated July 6, 1903, is of impor- 
tance. He died on Mar. 29, 1906, leaving a widow who died in 1916. Of the 
four daughters the first to die was a Mrs. Rolph whose death took place in 1931. 
By his will the testator gave his furniture to his widow, a legacy of £1,000 
to each daughter, and the residue to his son, the defendant, Alfred Goodall 
Knowles, subject to a condition that he provide a suitable home for the testator’s 
wife during her lifetime. By the second codicil he refers to the gift of his rosi- 
duary estate to his son contained in the will and procecds to modify it by 
declaring that his son should stand possessed : 

. of my leasehold farm watercress beds and mill situate in the parishes of Warm- 
well and West Knighton in the county of Dorset for the residue unexpired of the term 
of 21 years granted therein to me by a certain indenture of lease . . . and the horses 
and carts stock in trade live and dead stock implements and machinery in and about 
the said premises upon trust to carry on the business of a farmer watercress grower 
and miller thereon and to cultivate improve and manage the said farm and watercress 
beds and from time to time to dispose of the live and dead stock for the time being 
thereon and the crops raised thereon with full power to purchase any live and dead 
stock seeds and manures and to carry on the said mill in such manner as he shall think 
best and to employ foremen and other workmen in and about the said farm watercress 


beds and mill at such wages as he shall think fit. 
That is a comprehensive trust to carry on the business on the premises mentioned 
and to use for that purpose the live and dead stock and so forth. The trust 


continues : 

_ and to divide the net profits of such businesses after payment of the rent neces- 

sary repairs insurance and other outgoings between my said son Alfred Goodall Knowles 
and my daughters Beatrice Mary Rolph [and the other daughters] share and share alike 
during their joint lives... 
Clearly he conceived himself to be making provision for his four daughters as 
well as for his son by means of this trust to carry on the business. He goes on: 
h of any of my said daughters to divide such net profits 
the survivor or survivors of my said daughters share and 
share alike and upon the death of the survivor of my said four daughters I give and 
bequeath the said leasehold farm watercress beds and mill for all the residue then 
unexpired of the said term farming stock implements and all other premises to my said 
son Alfred Goodall Knowles absolutely. 


. and upon the deat 
between my said son and 


Twee 
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In all other respects he confirms his will. The result is that, subject to the 
trusts declared by the codicil in relation to the property comprised in those 
trusts, the son is absolutely entitled, because the original gift to-him as residuary 
legatee is only cut down to the extent necessary to give effect to the trusts 
declared by the codicil. 

In October, 1923, when the lease carne to an end there were living not only 
the son but also all four daughters. On Nov. 23, 1923, a new lease for 21 years 
from Oct. 10, 1923, was granted to the son, and on Aug. 19, 1944, a second 
new lease was granted to him of the same premises for 21 years from Oct. 10, 
1944. It appears that the son accounted for the profits of the business 
to his sisters down to the time when the old lease expired, and from that date 
to 1944 he handed to his sisters, or the survivors, or, ultimately, the survivor, 
of them, money which appears to have been more or less’ what they would have 
received on the basis of the business being carried on by the son as trustee 
for them or the survivor of them. He does not appear to have rendered any 
account. The plaintiff in the present action claims that in respect of the 
renewed leases and the businesses carried on on the.premises—with the live and 
dead stock changed, of course, from time to time, but still, as she says, subject 
to the trusts—the profits are still trust profits and ought to be divided accord- 
ingly. She asks for a declaration that in the events which have happened 
she (the plaintiff) since the death of her sister, Amy Jones, who died in 1944, 
is beneficially entitled to one-half of the net profits of the said business during 
her life, and she asks for an account of the profits for the 6 years immediately 
preceding the issue of the summons. Roxsureu, J., held that the plaintiff 
~ had no interest in the profits of the business earned after the expiration of the 
original lease in 1923. He held that on the true construction of the will when 
the original lease expired the business, the live and dead stock, and so forth, 
and any renewal of the lease obtained by the son belonged to him as 
residuary legatee, with the consequence that from 1923 none of the sisters was 
entitled to anything, and the payments that the son had made since that 
date must be regarded as purely ex gratia. 

For the plaintiff it is argued that the solution to the question raised here is 
to be found in the ordinary rule that a trustee cannot be allowed to derive a 
personal benefit from his position of trustee and the opportunities that that 
position gives him. By virtue of his ownership of the lease in his capacity as 
trustee, it is said, the defendant succeeded in getting it renewed, and equity 
cannot allow him to keep the benefit which he has so obtained for himself. 
He must, therefore, hold it as trustee for others. For the defendant it is said, 
and this is what the learned judge accepted, that the defendant is himself 
beneficially entitled to everything comprised in the estate subject only to the 
limited operation of the trusts declared by the second codicil. It is argued 
that the proper interpretation of the second codicil is that the trusts declared 
are only to last for a limited time, namely, the duration of the original lease. 
In my opinion, the learned, judge’s conclusion cannot be supported. The rule 
referred, to—which is so well known that it does not require re-stating—applies 
to the case of leaseholds where the trustee, by reason of his advantageous 
position as trustee, obtains a renewal of the lease. Whether he does that because 
the lease itself contains a right to call for a renewal or merely because as sitting 
tenant he is in an advantageous position to obtain a renewal, the result is the 
same, and it does not depend on the language used by the- testator, although, 
of course, a testator aware of the rule could either refer to it and say that he 
wishes it to apply, a thing which would be quite unnecessary and mere sur- 
plusage, or, if he pleases, he can say he wishes it not to apply, in which case it 
will not apply. The nature of the rule is such that in cases where it operates 
it has the effect of bringing into existence an item of property which accrues 
to what the testator himself had. In the case of a lease where there is no right 
of renewal, all that the testator has to give is the property for the comkate 

er 
of the term of the lease, but when the rule operates and the trustee is precluded 
from keeping for himself a renewal which he obtains the result is to add some- 
thing which the testator had not got and which in point of time is going to 
endure for a longer period than the original subject-matter of the teste 
bounty. That something which is going to last until a later date than the testator 
had contemplated, or had dealt with in his will the trustee cannot keep. Where 
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the original lease expires during the lifetime of a beneficiary for life, but the 
trustee obtains, in the circumstances I have described, a renewal of the lease, 
that renewal, it seems to me, must enure for the benefit of the beneficiary. 
If the testator gives a leasehold interest to a trustee to hold on trust for A for 
life and after A’s death, for B, and the lease comes to an end in the lifetime of 
A but the trustee gets a renewal which he cannot keep for himself, it seems to 
me to follow necessarily that he holds the renewed lease for the benefit of A 
for life and after A’s death, for B. In other words, the same beneficial trusts 
as applied to the original entity of the original lease apply to the extension of 
that entity obtained in that way. It would be wrong to say on principle that 
the effect of getting a renewal in those circumstances was that the renewed 
lease enured, not to the benefit of the original beneficiaries under the settle- 
ment of the original lease, but for the benefit of the residuary legatee. The 
present case has a complication which makes it rather more difficult by reason 
of the fact that the trustee himself is the residuary legatee. 

With those preliminary observations I can examine shortly the language of 
this will. That the defendant is a trustee is perfectly clear. By the second 
codicil, the beneficial interest in.the residue given him by the will is cut down 
to the extent that it is converted into an interest as trustee for the purposes 
of the codicil. There are two items of property comprised in the second, codicil, 
the leasehold interest in the farm, which necessarily comes to an end when the 
lease determines, and the live and dead stock and so forth which do not come 
to an end when the lease determines. The nature of the trust, it appears to 
me, for present purposes must be examined closely in connection with the 
beneficial interests which the testator is creating. It is, to my mind, manifest 
from the language that he uses that his intention was to provide for his four 
unmarried daughters. They were, at the date of the will and at the date of 
his death, I think I am right in saying, unmarried. They were comparatively 
young women, the youngest of them was in her twenties. The testator’s main 
intention was that they should be able to live, as, no doubt, they had lived 
in his lifetime, out of the proceeds of the farm which was to be carried, on by 
their brother. He gave them a share in the profits during their joint lives and 
the life of the survivor. That is the duration of the beneficial trusts which the 
testator wished to establish. If the lease was going to expire not many years 
after his death and not to be renewed during the lifetime of any of his daughters, 
the provision that he wished to make for them to that extent would have been 
frustrated, but that his intention was to provide for them during their lives 
so far as he could is, it seems to me, manifest. I can find nothing in the beneficial 
trusts which can be construed, as amounting to an expression by the testator 
of a desire on his part that the rule of equity which I have been discussing is 
not to apply. On the contrary, it seems to me that the beneficial trusts which 
he declared are perfectly consistent with the application of the rule of equity, 
because in the event of the trustee obtaining a renewal the benefit to the daughters 
will continue for a longer period than the testator could expect it to be con- 
tinued under the actual terms of the lease which he held. There is nothing to 
suggest that it would not be contrary to his wishes in any way that the sisters 
should be deprived of the benefit of any renewal and that the benefit of that 
renewal should go to the son. That appears to me to be further confirmed, in 
that, so far as the codicil is concerned, the interest in the leasehold farm and the 
farming stock, implements and so forth, is only to fall to the son on the death 
of the survivor of the four daughters. The effect of RoxBurcs, J.’s judgment 
is that, leaving apart the leasehold farm which raised this question of renewal, 
the other property—the farming stock and so forth—becomes the property 
of the son while there is still a daughter alive although the codicil says in terms 
that it is on the death of the survivor of the four daughters that the son is to 
get those things. The real weight of the argument rests, I think, and in the vey 
of RoxpuraGH, J., rested, on the words with which the testator describes i e 
leasehold interests and the direction that he gives with regard to them. ‘ ) 
declares that his son is to stand, possessed of his leasehold farm—and he descri s 
it—for the residue unexpired of the term of 21 years granted by the origing 
lease. It is said that those words indicate the duration of the trust—t at 
the trust is to continue so long only as that lease which is the subject-matter 
‘and the necessary means of carrying on the business lasts. In my opinion, 
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that argument gives a wrong force to the words by which the testator describes 
his interest. It is to be noted, as counsel for the plaintiff pointed out, that the 
proper way of describing a leasehold interest to which a testator or a nn 
is referring is to describe the parcels and deal with them, but to deal with them 
only for the interest in them which the settlor or the testator has got, namely, 
an interest for the residue of the term. That is the appropriate description, 
and any experienced draftsman who wished to use accurate technical language 
would always describe the interest in the remainder of a lease to a settlor or 
testator in that way. The same expression, it is to be noted, appears in the 
ultimate gift by which on the death of the survivor the testator gives and 
bequeaths the said leasehold farm, etc., ‘‘for all the residue then unexpired of 
the said term.” That, again, is a proper technical way of describing the interest 
which would then exist on the assumption that the only thing in question was 
the original term. a 

The result appears to me to be that the testator had one thing in the matter 
of the land to dispose of and one thing only, namely, the residue of the sub- 
sisting term. That he gives to the trustee on trust to carry on the business 
there. If the existing lease had contained an option to renew, a renewal obtained, 
under the option would have been part of the subject-matter of the trusts. 
The effect of the operation of the rule of law to which I have referred is to put 
a renewal obtained by a trustee otherwise than by virtue of an option on pre- 
cisely the same footing as a renewal obtained, under an option. He must hold 
it as though it were part of the subject-matter of the original gift, and the fact 
that the testator has not expressly or by implication referred to an accretion 
which might take place by virtue of the operation of this rule of law appears to 
me to be neither here nor there. Nor do I think it matters if the testator, in 
describing the subject-matter, uses language which is strictly only appropriate 
to the interest which he has got, and that, it seems to me, is all he has done here. 
It is the rule of law which overtakes the intention of the testator and adds 
something which he himself had not got to the subject-matter of his benefaction. 
When once the matter is appreciated in this way, it seems to me that all the 
testator here has done is to deal in terms with what he had got by a proper 
and, accurate description and nothing more, and, it is only by the application of 
the rule of law that, to return to the phrase which I used earlier (a useful but 
not very accurate phrase), the life of the subject-matter of his bounty is extended. 
It is extended, because the original subject-matter dies when the lease expires, 
but it gets a new term of life by the renewal, and the effect of the extension 
of its life enures to the benefit of those beneficiaries whom the testator intended 
to benefit and for the time during which he intended to benefit them under the 
original trust. ‘In my opinion, the appeal succeeds. 


_SOMERVELL, L.J.: I agree that the appeal succeeds and with the reasons 
which have been given by the MasTER oF THE ROLLs for reversing the judgment 
of the learned judge. 


COHEN, L.J.: I agree, but, as we are differing from the learned judge in 
the court below, I will state quite shortly my reasons. The rule of law to which 
my Lord has referred is not a rule of construction and does not depend on any 
implied intention on the part of the testator. The principle, I think, is con- 


veniently stated by Bucxiey, J., in Re Biss (1), where the learned jud 
( [1903] 2 Ch. 43) ; judge says 


The leading authority upon that is Keech v. Sandford (2). The principle is that the 
trustee owes it to his cestui que trust to obtain a renewal, if he can do so, on beneficial 
terms, and that the court will not allow him to obtain a renewal upon beneficial terms 
for himself when his duty is to get it for his cestwi que trust. 


The case went to the Court of Appeal, and in the Court of Appeal Romer, 


L.J., used language which showed, the force and the imperati 
rule. He says (ibid., 60) : : perative extent of the 


- + » the equitable doctrine I am considering is not limited in its applicatio to cases 
where the old lease was renewable by GUE or custom, or atts the aia lease 
was obtained by surrender or before the expiration of the old lease. There may well be 
and often is, an advantage, for the purpose of obtaining a new lease, in being in the 
position of an old lessee ; and that advantage may be of appreciable value in the view 


of a court administering equity, even though the landlord is under no obligation to- 


E 


D 
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grant a new lease to the old tenant. _ And, further, I may note here that the cases shew 
that, with regard to ® person obtaining a renewal who occupies a fiduciary position, 
it is contrary to public policy to allow him to rebut the presumption that in obtaining 
a renewal he acted in the interests of all persons interested in the old lease. 


That rule appears to me to apply wherever a testator bequeaths his leasehold 
mterest In property on trust, and the will is, on its true construction, silent as 
to what is to be done in the event of a renewal of the lease. If on the true 
construction of the testator’s will there is to be found a direction either in express 
terms or by implication that if the trustee renews the lease he may retain the 
renewed lease for his own benefit, there is no room for the application of the rule. 
I agree with the MAsTER OF THE ROLLs that there is no such direction here and 
it 1s quite impossible to make any such implication. I.do not desire to repeat 
the analysis of the second codicil which my Lord has made. For the reasons 
he gave, I think that the rule to which I have referred plainly applies here and 
that the appeal must succeed. 

Appeal allowed. No costs of the action in the court below: plaintiff to have 
costs of appeal as between party and party. 

Solicitors: Church, Adams, Tatham & Co., agents for Wallington, Fabian & 
White, Watford (for the plaintiff) ; Guscotte, Wadham & Co., agents for Vaisey & 
Turner, Tring (for the defendant). 

[Reported by F. Gutrman, Esq., Barrister-at-Law.] 


ARGONAUT NAVIGATION CO., LTD. v. MINISTRY OF FOOD. 


[Kine’s Bencu Drvision (Sellers, J.), April 12, 23, 1948.] 


Charterparty—Demurrage—Stowing—Cargo of wheat put on board in bulk and 
requiring to be bagged before stowing. 

By a charterparty a ship was to proceed to a port in Canada, as ordered, 
to load wheat, and was ‘‘to be loaded according to berth terms, with 
customary berth dispatch,” and, if detained more than 5 days, the charterer 
was to pay demurrage ‘“ provided such detention shall occur by default 
of charterer or his agents.”” On Oct. 10, 1946, tho ship was ordered by the 
charterer to proceed to Sorel (a port on the St. Lawrence 40 miles from 
Montreal) to load grain. She arrived at Sorel at 12.45 p.m. on Oct. 11, 
and was ready to load a full cargo as from 1 p.m. Loading began 
at 3.30 p.m. and continued intermittently until Oct. 17. The lay days 
expired and the ship came on demurrage at 7 a.m. on*Oct. 15. Under 
the port regulations (which had statutory force) the ship, a two deck 
steamship, was allowed to carry bulk grain to the full capacity of the 
lower holds, but all other grain in the ’tween decks must be in bags, and 
this rule was also necessary for the safety of the ship and the proper 
stowage of cargo. The loading was done by the charterer’s agents who 
put the wheat on board the vessel by means of elevators. By 8.45 a.m. 
on Oct. 17, as much wheat as could be carried by the ship in bulk had 
been loaded on board and some loose wheat had been placed in the 
*tween decks where it was being put into bags. As the hagging proceeded, 
more loose wheat was poured in from the elevators at a reduced rate. 
The last wheat was put on board at 1 p.m. and the bagging of the loose 
wheat was completed at 3 p.m. The charterer paid demurrage until 
8.45 a.m. on Oct. 17, but contended that he was not liable for demurrage 
for the period from 8.45 a.m. to 3 p.m. of that day: _ 

HEtp : (i) the ship could not be said to be loaded until the cargo had been 
loaded and bagged in the ’tween decks, as required by the port regulations 
and for the safety of the ship; to avoid demurrage, the bulk wheat should 
have been delivered in sufficient time within the lay days to allow this 
to be done before their expiry; and, therefore, the charterer was in 
default and was liable to pay the demurrage until 3 p.m. on Oct. 17. 

(ii) it made no difference that the vessel was already on demurrage at 
8.45 a.m. 

Observations of Lorp Esuer, M.R., in Harris v. Best, Ryley & Co.., 
(1892) (68 L.T. 76, 77) and of WricuT, J., in Svenssons (C. Wilh.) 
Travaruaktiebolag v. Oliffe S. S. Co. ([1932] 1 K.B. 490, 494, 495), applied. 
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i " -349, paras. 
As to DEMURRAGE, see HALSBURY, Hailsham Edn., Vol. 30, pp. 344-349, 
soksde ; and ror Caszs, see DIGEST, Vol. 41, pp. 559-566, Nos. 3851-3909.] 
Cases referred to : : 
(1) Harris v. Best, Ryley & Co., (1892), 68 L.T. 76; 41 Digest 564, 3886. 
(2) Svenssons (C. With.) sapere i a Onis S. S. Co., [1932] 1 K.B. 490; 
101, L.J.K.B. 521; 147 L.T. 12; Digest Supp. 
(3) Akt. Reidar v. Arcos, Ltd., [1927] 1 K.B. 352; 96 L.J.K.B. 33; 136 L.T. 1; 
41 Digest 341, 1922. 


Action by shipowners for a declaration that the charterer was liable to 
pay demurrage for time spent in stowing the cargo in accordance with 
statutory port regulations after the full cargo had been loaded, on the ground 
that the shipowners had completed the stowing with all reasonable dispatch 
and without any default, and the delay was due to the charterer or his agents. 
Setters, J., gave judgment for the shipowners. The facts appear in the 
judgment. 

Mocatta for the shipowners. 


Eustace Roskill for the charterer. 
aa Cur. adv. vult. 


Apr. 23. SELLERS, J., read the following judgment. The plaintiffs, 
as owners of the Canadian steamship Argobec, sue the Ministry of Food under 
a charterparty entered into with the Minister. It has been stated by counsel 
that this is the first case which has come before the courts where the Crown 
Proceedings Act, 1947, has been invoked. The claim is for a declaration that 
the charterer is liable to pay demurrage under the charterparty, or, alter- 
natively, for a small sum of money as demurrage due. The Ministry, on their 
part, resist the claim and seek a decision on two points which, it is said, 
frequently arise under this type of charterparty: (i) whether, if the lay days 
expire at the moment when the wheat in bulk has been put on board to the 
maximum amount permitted, any time occupied thereafter either in the process 
of allowing grain to fall slowly into the ’tween decks of a vessel to be bagged 
as the port regulations demand, or the time actually occupied in stowing the 
cargo after the elevators have: stopped delivering, should count as loading 
time ; and (ii) in the event of the answer to the first question being in the 
negative, whether it makes any difference if the vessel is already on demurrage 
at the time when the final quantity of wheat is put on board. The case was 
argued on an agreed statement of facts. 

By a charterparty, on Approved Baltimore Berth Grain Form, dated 
Sept. 11, 1946, it was agreed between the plaintiffs, the owners of the Canadian 
steamship Argobec, and the Minister of Food that the said steamship should : 


. with all convenient speed, sail and proceed to [certain named ports, including 

Montreal and Sorel] one port only, and there load, always afloat, from the charterer 
or ae agents, a full and complete cargo of [inter alia] wheat in bulk and/or flour 
in bags. 
Orders as to loading port were to be given as per cl. 13 attached. The vessel 
was to load under inspection of underwriters’ agents, at her expense, and to 
comply with their rules, not exceeding what she could reasonably stow and 
carry, and, being so loaded, was to proceed to one safe port in the United King- 
dom or on the continent as ordered and there deliver her cargo. The charter- 
party further provided as follows : 


Steamer to be loaded according to berth terms, with customary berth dispatch, 
and if detained longer than 5 days, Sundays and holidays excepted, charterer to pay 
demurrage as per cl. 19 attached, provided such detention shall occur by default of 
charterer or his agents. Notification of the vessel’s readiness must be delivered at 
the office of the charterer or his agents at or before 4 p-m. (or at or before 12 noon, 
if on Saturday), vessel also having been entered at the Custom House, accompanied 
by pass of the inspector of vessel’s readiness in all compartments, the lay days will 
then commence at 7 a.m. on the next business day, whether in berth or not. 


Fhe provision that the vessel was to load under inspection of underwriters’ 
agents and to comply with their rules was applicable to vessels loading in 
United States ports only, and it was agreed before me that loading of grain 
at Montreal, and also at Sorel, a port on the St. Lawrence some 40 miles 
downstream from Montreal, was subject to similar regulations laid down in 


Bi 


~ 
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the revised rules and by-laws of the office of port warden of the harbour of 


Montreal. The regulations are of statutory force and are enforceable by fines. 
They provide : 


_A.l. The master of any vessel intending to load grain for any port not within the 
limits of inland navigation shall notify the port oanioes and pake arrangements for 
@ preliminary survey. 8. The port warden, if requested, shall issue within 24 hours 
of the completion of such preliminary survey & written report setting out the repairs 
and work necessary to render the vessel fit to carry her proposed grain cargo and any 
modifications considered necessary for the erection of shifting boards, feeders, etc. 


The agreed statement of facts then goes on to say: 


The Argobec was a two deck steamship, and as regards such ships the regulations 
provide . . . that bulk grain may be carried to the full capacity of all lower holds, 
provided properly constructed feeders are fitted in the hatches and trunked in -the 
“tween decks. Such feeders are to contain not less than 24 per cent. and not more than 
8 per cent. of the capacity of the hold they are designed to feed. Ali other grain in the 
"tween decks must be in bags, complying with regulations affecting shifting boards 
and dunnage. Apart from this regulation, it was necessary for such cargo to be bagged 
te secure the safety of the ship and the proper stowage of the cargo. 


The agreed statement also says that, until the master of a vessel produces 
to the Canadian customs authorities a certificate from the port warden to 
the effect that all the requirements of the regulations have been fully complied 
with, he is unable to secure a clearance for his vessel to leave the port of 
Montreal for any port not within the limits of inland navigation. 

In pursuance of orders given by the charterer or his agents, the Argobec 
proceeded to Montreal. She was prepared for the loading of a cargo of grain 
before and on her arrival at Montreal, and at 1.30 p.m. on Oct. 7, 1946, a 
preliminary survey having been held, the port warden’s certificate was issued 
that the vessel was fit to carry @ grain cargo. Written notice of readiness, 
coupled with the port warden’s certificate, was given by the master to the 
charterer’s agenis at Montreal at 1.45 p.m. on the same day, and the lay days, 
accordingly, began at 7 a.m. on Oct. 8. No cargo was loaded by the charterer 
or his agents at Montreal, but in the afternoon of Oct. 10 the master received 
orders to proceed on the following day to Sorel to load grain. The vessel pro- 
ceeded accordingiy and arrived at Sorel at 12.45 p.m. on Oct. 11, and her 
master there obtained and delivered to the charterer’s agents a certificate 
of the Sorel port warden that the vessel was ready to load a full cargo of grain 
as from 1 p.m. on that day. Loading began at 3.30 p.m. on Oct. 11, and took 
place intermittently until Oct. 17, by the charterer or his agents putting 
the wheat on board the vessel in bulk by means of elevators. The lay days 
expired, and the vessel came on demurrage, at 7 a.m. on Oct. 15. By 8.45 a.m. 
on Oct. 17, as much wheat as could in compliance with the regulations be 
carried by the vessel in bulk had been put on board, the holds and feeders were 
full and some loose wheat had been put in the ’tween decks, where the steve- 
dores had begun bagging wheat in bags provided by the shipowners. As the. 
loose wheat in the ’tween decks was bagged, more loose wheat was poured in 
from the elevators at a rate reduced to enable the stevedores to proceed with 
the bagging, and the last wheat was put on board at 1 p.m., by which time 
the vessel was down to her marks. Bagging of the loose wheat to be carried 
in the ’tween decks was not completed until 3 p.m. and the Sorel port warden 
then issued his certificate that all the requirements of the regulations had 
been complied with. In all, about 14,000 bags, containing about 28,306 bushels 
of wheat, were stowed in the ’tween decks. The agreed statement goes on 
to say: 

The total time actually used between 3.30 p.m. on Oct. 11 and 3 p.m. on Oct. 17 
in putting on board the said cargo and bagging that portion of it to be carried in the 
%ween decks other than in the feeders was 1 day, 12 hours and 20 minutes. Had the 
charterer or his agents had cargo available and desired to load it, there would have 
beon time between 7 a.m. on Oct. 8 or 3.30 p.m. on Oct. 11 and 7 a.m. on Oct. 15 
within which to have put it on board and to have completed the bagging of the portion 
to be carried in the ’tween decks required by the regulations to be bagged. The bagging 
of the wheat carried in bags in the ’tween decks was carried out by stevedores employed 
by the shipowners with all reasonable dispatch and without any default by the ship- 
owners or their stevedores, and the operation of bagging could not reasonably have 
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been completed before 3 p.m. on Oct. 17. It is agreed that the vessel was on demur- 
rage from 7 a.m. on Oct. 15 to 8.45 a.m. on Oct. 17, @ period of 2 days, 1 hour, 45 
minutes... 


The dispute, therefore, between the parties is with regard to the two periods 
on Oct. 17: (i) the period from 8.45 a.m. to 1 p.m., during which time wheat 
was being loaded for the purpose of bagging and which was sufficient by 1 p.m. 
to bring the vessel down to her marks, and, therefore, to constitute a full and 
complete cargo, and (ii) the period from 1 p.m. to 3 p.m., during which time 
no further cargo was taken in, but the bagging was being completed and the 
cargo was being stowed as the regulations required and so as to give safety 
and stability to the vessel. ; 

Under the charterparty the shipowners have to place the ship at the specified 
port and there load from the charterer or his agents wheat in bulk according 
to berth terms. Five days (Sundays and holidays excepted) are allowed for 
the steamer to be loaded, and if she is detained longer than five days the 
charterer is to pay demurrage if the detention occurs by the default of the 
charterer or his agents. What is the obligation created by the agreement 
“to be loaded’? ? There is, I think, high authority which gives guidance on 
this point. In Harris v. Best, Ryley & Co. (1), Lonp EsHrer, M.R., answered 
the question in this way (68 L.T. 76, 77): 


Loading is a joint act of the shipper or charterer and of the shipowner ; neither of 
them is to do it alone, but it is to be the joint act of both. What is the obligation on 
each of them in that matter ? Each is to do his own part of the work, and to do what- 
ever is reasonable to enable the other to do his part. This puts upon the shipper the 
obligation of bringing the cargo alongside the ship, and of doing a certain part of 
the loading. What is that part of the loading ? By universal practice the shipper has 
to bring the cargo alongside so as to enable the shipowner to load the ship within 
the time stipulated by the charterparty, and to lift that cargo to the rail of the ship. 
It is then the duty of the shipowner to be ready to take such cargo on board and to 
stow it in the vessel. The stowage of the cargo is the sole act of the shipowner. 
What is a reasonable course of action for both parties ? The shipper has all the lay 
days within which to bring his cargo to the ship, and, if he did not act reasonably, 
he might bring it all upon the last of those days ; to do so would be unreasonable ; 
he must act reasonably and bring the cargo alongside in sufficient time to enable the 
shipowner to do his part within the lay days. The shipowner must receive and stow 
the cargo reasonably as it is brought alongside. 


In C. Wilh. Svenssons Travaruaktiebolag v. Cliffe Steamship Co. (2), Wricut, J. 
[dealing with the question whether the stage had been reached when the 
loading was completed] said ({1932] I K.B. 490, 494, 495) : 


It has been contended very strenuously by [counsel for the charterers] that that 


stage had been reached because, in his submission, loading for this purpose means 
simply th 


If it were necessary to decide the 
facts of this case the lashing was a 
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“sie vw desl _ pnt on to their general tenor, I feel that the observa- 
Ne maa x . 

Gite OF Wis eiatement (cid) Rees as of general application, especially in 

I think that in a case like this, and, indeed, in most cases, the mere reception or 
nats Atte led . Ai Snide on 7 ar does not involve the completion of the pediae 
“psgnee tounge Fe fe a = sare ce all that is required to put the cargo 
In the case of the loading of a general cargo, time is, of necessity, taken in 
placing and stowing the cargo as it arrives in the hold. Often the delivery of 
cargo on board a vessel is slowed down because of the difficulty of stowing 
certain kinds of cargo, or of stowing it in a place particularly difficult of access, 
or by reason of its structure or some obstruction. I have never heard it sug- 
gested in such a case that, in assessing the time taken in loading for purposes 
of demurrage, an apportionment should take place (on some estimated basis, 
for accuracy would be impossible) between time taken in stowing and time 
taken in bringing the goods to the hold. I can see no reason why it should 
be different with bulk cargo, which has to be trimmed, or, to some extent, 
put into bags, for the purpose of safety or for complying with enforceable 
regulations the object of which is safety. It cannot, I think, make any difference 
that the time so occupied arises from time to time in the course of loading, or 
at the end when all the cargo is on board, or at any particular stage of the 
operation. It seems to me to be immaterial who has to pay the costs of the 
loading or whose task in the joint effort may finish first. The shipper would 
normally finish his work of delivering cargo to the ship before the ship receives 
it, and, in my view, the loading cannot be said to be completed when the 
shipper—here the charterer—has done all that is required of him. I will 
assume, without deciding, that the Canadian Water Carriage of Goods Act, 
1936, is incorporated in this charterparty. If that is so, it provides [by art. ITI, 
para. 2 of the schedule] that, subject to certain limitations : 


. . . the carrier shall properly and carefully load, handle, stow, carry, keep, care 
for and discharge the goods carried. 

The three words “ load,’’ “‘handle ” and ‘“‘ stow’ are used, but that does not, 
in my view, lead to the conclusion that stowing is not part of loading, just as 
the handling of goods is part of the loading. 

In this case I find that loading was not completed until 3 p.m. on Oct. 17. 
The facts reveal that the actual loading took only one day, twelve hours and 
twenty minutes, and that the charterer was in default in not completing the 
loading within the lay days. To detain the vessel beyond the lay days was 
a breach of the contract by the charterer: see Aktieselskabet Reidar v. Arcos, 
Ltd. (3). He remained in default and without any protection under the 
charterparty until the loading was completed. The shipowners have, therefore, 
established all that is necessary for them to recover demurrage under the 
relevant clause of the charterparty. The lay days expired at 8 a.m. on Oct. 15. 
Demurrage has been admitted and paid to 8.45 a.m. on Oct. 17. The ship- 
owners are entitled to demurrage from then until 3 p.m., namely, £77 10s. 

The effect of this judgment is that the steamer cannot be said to be loaded 
until the cargo has been loaded and bagged, if required for safety or by 
regulation, in the ’tween decks, and that in order to avoid demurrage the 
bulk wheat must be delivered in sufficient time within the lay days to allow 
this to be done before their expiry. That, I think, answers the first question. 
In answer to the second question, I am of opinion that it makes no difference 
whether the vessel is already on demurrage or not. The charterparty requires 
that the detention shall occur ‘‘ by default of the charterer or his agents,” 
and this, I think, applies in all circumstances. If default is not proved, 
demurrage does not accrue. The two questions arise sufficiently on the issues 
between the parties to make it permissible for the court to answer them. 


ill be judgment for the plaintiffs for £77 10s. ; 
eed deceg Judgment for the plaintiffs with costs. 
Solicitors: Stoke & Mitcalfe (for the shipowners) ; Treasury Solicitor (for 


ages cell [Reported by F. A. AmIzs, Esq., Barrister-at-Law.] 
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CHESSINGTON DEVELOPMENT CO., LTD. AND OTHERS v. 
SURBITON BOROUGH COUNCIL. 


fCaanorry Division (Romer, J.), February 26, 27, March 1, 11, April 21, 
1948.] 


Town and Country Planning—Interim development agreement between landowners 
and local authority—Permission to develop lands in accordance with specified 
method—Permission relating to period after planning scheme im force— 
Authority’s planning scheme not yet in force—Revocation of permission for 
interim development—Town and Country Planning Act, 1932 (c. 48), 88. 
10, 34—Town and Country Planning (Interim Development) Act, 1943 
(c. 29), s. 4 (1), (2). ; 

The plaintiffs were the presént owners of certain land in Chessington 
forming part of the Chessington Hall estate and the borough council was the 
interim development authority for the area for the purpose of the Town 
and Country Planning Acts. In 1938, the council had made a planning 
scheme under the Act of 1932 and submitted it to the Minister, but it 
had not yet been approved. On May 11, 1934, the Minister of Health, 
in exercise of powers conferred by s. 10 (5) of the Town and Country 
Planning Act, 1932, allowed an appeal from the refusal of the council 
to grant permission for the development of the land in question under the 
Town and Country Planning (General Interim Development) Order, 1933, 
and gave permission for its development in accordance with the original 
lay-out plan or any lay-out plan approved by the council or the Minister. 
On May 19, 1939, the plaintiffs entered into two agreements with the 
council, one known as the development agreement and the other known 
as the roads and sewers agreement. The development agreement was 
supplemental to and in consideration of the roads and sewers agreement 
by which the plaintiffs agreed (inter alia) to dedicate certain lands to the 
public for highways, to convey certain other lands to the council, and 
to expend money on the construction of sewers. The development agree- 
ment stated that it was intended to be made under s. 34 of the Act of 1932 
(which is stated to empower “ authorities and owners to enter into agree- 
ments restricting use of land ’’) and that it was to be scheduled to the council’s 
planning scheme. By cl. 3 of the agreement: ‘‘ The lands described in the 
first and second parts of sched. I hereto may be used for the purposes men- 
tioned in and subject to the restrictions set out in sched. II hereto and in 
accordance with the lay-out in plan No. 2 hereto annexed.” The schedules 
and plan provided for the erection on the plaintiffs’ lands of a limited number 
of dwelling-houses, shops or business premises, as specified. Clause 4 (a) 
provided: “‘ Until the scheme shall come into force this agreement shall 
operate as if the owners and the development company had submitted 
an amended lay-out plan for the approval of the council and the council 
by this agreement had approved the said plan and had granted permission 
to the owners . . . to develop by virtue of s. 10 of the Act and the Town 
and Country Planning (General Interim Development) Order, 1933.” 
Section 10 of the Act of 1932 deals with the interim development of land. 
Pursuant to the development agreement and the roads and sewers agree- 
ment the plaintiffs withdrew objections they had lodged against the 
council’s proposed planning scneme which included the Chessington Hall 
estate, and they dedicated certain lands as public highways, conveyed 
land to the council, and expended money on the construction of sewers, 
but, owing to the outbreak of the war, they were unable to start the 
development of their land, In January, 1946, one of the plaintiffs applied 
to the council for permission to proceed with part of the development, 
but was refused on the ground that the proposed development would 
contravene the proposals of the Greater London Plan of 1944. By the 
Town and Country Planning (Interim Development) Act, 1943, s. 4, per- 
missions for interim development may be revoked or modified by order 
made with the consent of the Minister, and by s. 4 (2) the Minister may 
initiate proceedings for the revocation of any permissions. By the — 
Surbiton Town and Country Planning (Interim Development) Direction, 


E 
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dated July 12, 1946, the Minister, under s. 4 (2) of the Act of 1943, directed 
the council to submit for his consent under s. 4 (1) of the Act an order 
revoking the permission granted on May 19, 1939, to the plaintiffs for the 
development of part of the Chessington Hall estate, The council agreed to 
make this order and, on Aug. 8, 1946, wrote to the plaintiffs informing 
them of the fact. In an action against the council claiming damages for 
breach of contract, the plaintiffs contended that, under the development 
agreement, and, particularly, under cl. 3 thereof, the council had assumed 
& contractual obligation that it would not at any time thereafter exercise 
any existing or future statutory powers so as to restrict the development 
of the plaintiffs’ lands to a greater extent than was provided for by the 
agreement :— 

HELD: (i) on the true construction of the development agreement, 
cl. 3 applied only to the period after the proposed scheme came into force, 
while cl. 4 applied to the interim period. The effect of cl. 3 was that, under 
8. 34 of the Act of 1932, the council contractually debarred itself from 
interfering after the scheme came into force with the specified method 
of development by requiring, under s. 13 of the Act, the plaintiffs to pull 
down or alter buildings ‘erected in conformity with that method. The 
agreement contained no undertaking by the council that it would in no 
circumstances avail itself of subsequent legislation to cancel the permission 
given under cl. 4 (i.e., in reference to the interim period), and, therefore, 
there was no breach by the council of the plaintiffs’ contractual rights 
under cl. 3, as the council’s order revoking the permission granted on May 
19, 1939, was made during the interim period under s. 4 of the Act of 1943. 

(ii) the development agreement was, on its true construction, not merely 
restrictive, but both permissive and restrictive, and, although s. 34 of the 
Act of 1932 was primarily restrictive, agreements containing permissive 
as well as restrictive provisions were within its scope, and, therefore, the 
development agreement was authorised. by the section and the council 
was empowered by the section to incur the obligation under s. 3 of the 
agreement, which it could not have undertaken in the absence of statutory 
authority. 

A.-G. v. Barnes Corpn. and Ranelagh Club, Lid. ( [1938] 3 All E.R. 711), 
considered. 

[As to InTeERImM DEVELOPMENT, seo HALSBURY, Hailsham Edn., Vol. 32, pp. 
264-270, paras. 419-429, and 1947 Supplement.] 
Case referred to : 
(1) A.-G. v. Barnes Corpn. and Ranelagh Club, Ltd., [1938] 3 All E.R. 711; [1939] 
Ch. 110; 107 L.J.Ch. 385; 159 L.T. 305; 102 J.P. 448; Digest Supp. 


Actions for damages for alleged breach of contract. 

The plaintiffs entered into an agreement (dated May 19, 1939) with the defen- 
dants (the local authority) in regard to the development of their land. Pursuant 
to the Town and Country Planning (Interim Development) Act, 1943, s. 4, the 
defendants, on a direction from the Minister under s. 4 (2) of the Act, agreed to 
make an order revoking the permission granted by the agreement. The plaintiffs 
claimed that this revocation of permission was a breach of the defendants’ 
contractual obligations under the agreement, and claimed damages therefor. 
Romer, J., held- that there had been no breach of contract by the defendants 
and dismissed the actions. The facts appear in the judgment. 


Pascoe Hayward, K.C., and Blain for Chessington Development Co., Ltd. 
Harold Williams, K.C., and Blain for Ransom and Luck, Lid. 

Capewell, K.C., and Wilfrid Hunt for the Surbiton Corporation. 
Cur. adv. vult. 


Apr. 21. ROMER, J., read the following judgment. These actions are 
brought against the defendant council for damages for alleged breach of contract. 
In the first action the plaintiffs, Chessington Development Co., Ltd. (hereinafter 
referred to as ‘‘ Chessingtons ’”’), by their writ and statement of claim, also 
claimed declarations and ancillary injunctions, but at the hearing they did not 
pursue these remedies, confining their claim to damages alone. In the second 
action the plaintiffs, Ransom & Luck, Ltd. (hereinafter referred to as Ran- 
goms”’), by their statement of claim, claimed only damages. There is no 
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dispute on any question of fact, and agreed statements of fact were put in 
in both actions. 

. The defendants are, and they or their predecessors, the Surbiton Urban 
District Council, were, at all material times, the interim development authority 
for their area for the purposes of the Town and Country Planning Acts, 1932, 
1943 and 1944. The borough of Surbiton was incorporated as from Nov. 9, 
1936, by charter dated July 1, 1936. On May 11, 1934, the Minister of Health, 
in exercise of the powers conferred on him by s. 10 (5) of the Act of 1932, and 
on consideration of an appeal dated Mar. 22, 1934, made to him by MacDonald 
& Kennedy, Ltd., against the refusal of the Surbiton Urban District Council to 
grant permission for development under the Town and Country Planning 
(General Interim Development) Order, 1933 (S.R. & O., 1933, No. 236), of 
approximately 85 acres of land at Chessington, Surrey, known as the Chessington 
Hall Estate, in accordance with the lay-out submitted to the said council, 
made an order on the appeal granting to MacDonald & Kennedy, Ltd., the 
owners of such land : 

. . » permission for the erection of not more than 10 shops and 763 dwelling-houses 
on the said land in accordance with the said plan or with any amended lay-out plan 
which may be approved by the council, or by the Minister of Health on appeal, sub- 
ject to the approval by the council under the said Order, or by the Minister of Health 
on appeal, of the particulars of the proposed development and to due compliance with 
any local Acts, regulations, building by-laws and general statutory provisions in force 
in the urban district and applicable to the development. 


On Aug. 22, 1934, approximately 15 acres of the said Chessington Hall Estate 
were conveyed to the Surbiton Urban District Courcil by MacDonald & Kennedy, 
Ltd., for open space purposes. On May 8, 1935, the remainder of the said land, 
in area approximately 70 acres, was conveyed by MacDonald & Kennedy, 
Ltd., to Chessingtons in fee simple. On Dec. 31, 1936, Chessingtons conveyed 
to Ransoms certain portions of the said land, in area about 23 acres, and at 
various dates between May 8, 1935, and May 19, 1939, Chessingtons conveyed 
to the Southern Railway Co. certain other portions of-the said land. On Jan. 
10, 1938, the defendants.made a scheme under the Act of 1932, and on Feb. 7, 
1938, submitted the said scheme to the Minister of Health for approval. The 
Minister, on July 26, 1938, began a local inquiry into the said scheme and certain 
objections thereto. As a result of subsequent legislation, the powers of the 
Minister of Health were transferred to the Minister of Town and Country Planning, 
but the Surbiton Planning Scheme of 1938 has not so far been approved by 
either Minister. By letter dated Feb. 10, 1937, Messrs. Montagu Evans & Son, 
surveyors to both of the plaintiffs, submitted to the defendants a formal and 
detailed application for permission for the development of their properties 
on the Chessington Hall Estate. Permission was refused by the defendants, 
but, following further correspondence with Messrs. Montagu Evans & Son, the 
town clerk of Surbiton wrote on Apr. 17, 1937, giving the defendants’ approval 
to the development proposals subject to certain conditions. One of the con- 
ditions was that there should be an agreement under the Town and Country 
Planning Act, 1932, and the Restriction of Ribbon Development Act, 1935. 

On May 19, 1939, two agreements under seal were executed. The first 
(hereinafter referred to as ‘“‘ the development agreement ’’) was made between 
the defendants, of the first part, Ransoms, of the second part, and Chessingtons, 
of the third part. The second of such agreements (hereinafter referred to as 
‘the roads and sewers agreement ”’?) was made between the defendants, of the 
first part, Ransoms, of the second part, Chessingtons, of the third part, the 
Southern Railway Co., of the fourth part, and Clement Hugh Bridge, of the 
fifth part. I shall have occasion hereafter to refer witb some particularity to 
the development agreement, but for present purposes I may refer to the summary 
thereof which appears in Chessingtons’ statement of claim. The points agreed 
were: (a) The development agreement was supplemental to and, as regards 
the three parties thereto, in consideration of the roads and sewers agreement. 
(by. Chessingtons and Ransoms were to be entitled to use their respective lands 
comprising the Chessington Hall Estate for the purposes mentioned in and 
subject to the restrictions set out in sched. II to the development agreement 
and in accordance with the lay-out in plan No. 2 thereto annexed. By the said 
development agreement the said lands, subject as therein mentioned, might 
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be used for the erection of a limited number of dwelling-houses, shops or business 
premises as therein specified. (c) Pending the coming into force of a planning 
scheme submitted by the defendants to the Minister of Health under the Town 
and Country Planning Act, 1932, the development agreement was to operate 
as if the defendants had approved plans of Chessingtons and Ransoms to develop 
by virtue of s. 10 of the Act of 1932 and the Town and Country Planning (General 
Interim Development) Order, 1933. (d) The objections and, representations of 
Chessingtons and Ransoms to the approval by the Minister of Health of the 
said planning scheme of the defendants were to be withdrawn. (e) No com- 
pensation should be payable by the defendants to Chessingtons and Ransoms 
and no betterment should be payable by Chessingtons and Ransoms to the 
defendants in respect of any matters arising from the development agreement. 
(f) Chessingtons and Ransoms should give to the defendants six weeks’ notice 
of intention to build on any land adjoining Chalky Lane and Green Lane. The 
effect of the roads and sewers agreement is also summarised with sufficient 
accuracy in Chessingtons’ statement of claim. The points agreed were: (a) 
Chessingtons and Ransoms dedicated certain lands therein described to the 
public for highways. (6b) Chessingtons and Ransoms agreed, to convey to the 
defendants on the terms therein set out certain other lands therein described. 
(c) Chessingtons, Ransoms, the Southern Railway Co. and C. H. Bridge agreed 
to construct a carriage-way, footpaths and sewer therein described. (d) The 
defendants agreed to construct certain subsidiary or service roads as therein 
described. (e) Chessingtons and Ransoms agreed to make certain payments 
therein set out to the defendants on completion of the said subsidiary or service 
roads. (f) The defendants agreed to construct an outfall soil sewer and an 
outfall surface sewer as therein described. (g) Chessingtons and Ransoms 
agreed to pay to the defendants the cost of construction of the said outfall 
sewers. (h) No compensation should be payable by the defendants to Chessing- 
tons and Ransoms and no betterment should be payable by Chessingtons and 
Ransoms to the defendants in respect of any matters arising from the roads 
and sewers agreement. 

At the date on which the said agreements were exccuted, Chessingtons were 
(as they still are) the owners in fee simple of about 424 acres of the land which 
had been conveyed, to them by MacDonald & Kennedy, Ltd., on May 8, 1935. 
Ransoms were at the said date (and still are) the owners in fee simple of sub- 
stantially the whole of the land which they purchased from Chcessingtons on 
Dec. 31, 1936. On June 29, 1939, Chessingtons notified the defendants, pur- 
suant to cl. 7 of the development agreement, of their intention to build at the 
expiration of six weeks from the date thereof on the land fronting or adjoining 
Green Lane, aforesaid. After certain further correspondence, the defendants, 
on Noy. 16, 1939, notified Chessingtons that the notice given by Chessingtons 
as aforesaid, would not, so far as the borough council were concerned, be deemed, 
to be affected by reason of the fact that, as a consequence of the outbreak of 
war, building had not been commenced by Chessingtons. Included in the 
area covered, by the defendants’ proposed scheme as aforesaid was the Chessing- 
ton Hall Estate, including the lands vested in Chessingtons and in Ransoms. 
Chessingtons and Ransoms had lodged, and intended to maintain, objections 
to so much of the said scheme as affected their respective lands. Pursuant 
to the development agreement and the roads and sewers agreement, Chessingtons 
and, Ransoms withdrew such objections and performed the following acts, ela 
(a) Chessingtons dedicated certain lands as public highways and. eens 
certain lands to the defendants, and (b) Ransoms also dedicated as pub ic ig F 
ways strips of land adjoining Chalky Lane and Leatherhead Road, oe ans 
moneys in the construction of sewers, and in preparation for the cae ears 
of roads. For various reasons connected with the war, neither { ae _ 
nor Ransoms were able to start development of their said ae os ; = a 
exercise of the powers conferred by s. 3 of the Act of 1932 and of a ‘a oe ais a = 
them enabling, the defendants, on Oct. 9, 1944, concurred bigs beuaee aol 
C ty Council and with other planning authorities in north -cas a ay 0 

tee t fe af j i k as the North-east Surrey Joint 
appointing a joint planning committee nown as i Hie cee ad 
Planning Committee and in delegating tc that committee a 7 ee ces 
imposing on them all their duties in connection with the aie ae ee 
for the borough of Surbiton. The said committee became the planning 
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in respect of the borough as from Nov. 1, 1944. In 1944 a plan known as “ The 
Greater London Plan” was prepared by Professor Sir Patrick Abercrombie 
for the planning of the area of Greater London including the borough of Surbiton. 
In this plan, the Chessington Hall Estate was included in the local green belt 
therein referred to, and there were proposals for a “‘ D ”’ ring road round London, 
and a proposed radial arterial road from London to Portsmouth which would 
run through the estate. The Greater London Plan was submitted to the Minister 
of Town and Country Planning, but has no statutory effect. The Minister, 
however, on Dec. 14, 1945, sent to the defendants and all other interim develop- 
ment authorities in the area covered by the Greater London Plan a memorandum 
for the guidance of such authorities. Some 16} acres of Ransoms’ land were 
requisitioned by the War Department. It now forms the site of the Ordnance 
Survey Department and remains under requisition. 


By letter dated, Jan. 4, 1946, Ransoms inquired as to that part of the said 
land which had nct been requisitioned ‘‘ whether permission to develop in 
accordance with the agreement of 1939” would be granted, subject to the 
submission of acceptable housing plans. The lay-out plan submitted with this 
letter showed proposals for 70 houses on approximately 6} acres of land fronting 
Leatherhead Road and Chalky Lane. On Feb. 26, 1946, the defendants refused 
to permit the development of the said land by the erection of the said 70 houses 
on the ground that the proposed development would contravene the proposals 
of the Greater London Plan of 1944. On Feb. 27, 1946, the North-east Surrey 
Joint Planning Committee, as the planning authority concerned, resolved (with 
a verbal amendment on Dec. 18, 1946) that, under the scheme in course of pre- 
paration by them, an area which included the said land should be zoned in accord- 
ance with the proposals of the Greater London Plan. On Mar. 26, 1946, Ran- 
soms’ solicitors appealed to the Minister of Town and Country Planning under 
s. 10 (5) of the Act of 1932 against the defendants’ refusal of permission as 
aforesaid. By the Surbiton Town and Country Planning (Interim Development) 
Direction, dated July 12, 1946, the Minister, pursuant to the powers conferred 
on him by s. 4 (2) of the Town and Country Planning (Interim Development) 
Act, 1943, and of all other powers enabling him, directed the defendants to 
submit to him for his consent under s. 4 (1) of the said Act an order revoking 
the permission granted on May 19, 1939, to Chessingtons and Ransoms for the 
development of part of the Chessington Hall Estate, and also the permission 
given as aforesaid by the Minister of Health to MacDonald & Kennedy, Ltd., 
on May 11, 1934. On July 29, 1946, the defendants decided that an order be 
made, with the consent of the Minister, revoking the said permissions. On 
Aug. 8, 1946, the defendants, by a notice in writing, informed Chessingtons and 
Ransoms that they proposed, by order made with the consent of the Minister 
of Town and Country Planning, to revoke the permissions referred to in the 
Minister’s Direction of July 12, 1946. On Aug. 16, 1946, the defendants, in 
pursuance of the provisions of the Act of 1943, by letter of that date submitted 
to the Minister a draft of the order which they proposed to make in the event 
of the Minister’s consent being given revoking the permissions referred to 
in the Minister’s Direction dated July 12, 1946. On Nov. 12, 1946, a public 
local inquiry was held at Surbiton by direction of the Minister to inquire into 
the proposed revocation and the objections thereto of (inter alia) Chessingtons 
and Ransoms. The decision of the Minister has not yet been made known to 
the parties to these actions. On Jan. 8, 1947, Ransoms issued the writ in their 
action. On Jan. 17, 1947, Messrs. Montagu Evans & Son, on behalf of Chessing- 
tons, submitted to the defendants detailed plans for the erection of 10 houses 

on the Chessington Hall Estate close to Chessington South Station,” and gave 
notice under the building by-laws of intention to erect new buildings, and 
applied for permission to develop under the Town and Country Planning (General 
Interim Development) Order, 1946. On Jan. 20, 1947, the defendants ‘gave to 
Chessingtons notice of the passing of the said plans for the purposes of the 
building by-laws and certain sections of the Public Health Act 1936, but on 
Jan. 27 the defendants by notice refused permission under the Town and Count 
Planning Acts, 1932 and 1943, and the Town and Country Planning (Geteant 
Interim Development) Order, 1946 (S.R. & O., 1946, No. 1621), for such develop- 
ment. On Mar. 19, 1947, Chessingtons commenced their action. s 


E 
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Chessingtons found their claim to damages on the followi l i 
their statement of claim: o fae ee 


(8) The plaintiffs and Ransom & Luck, Ltd., have been prevented by war conditio 
from proceeding prior to 1946 with the development eee by the aad si-steanhas, 
but on Jan. 4, 1946, Ransom & Luck, Ltd., applied to the defendants for- permission 
to proceed with part of the said development, and the defendants by letter dated 
Feb. 26, 1946, wrongfully and in breach of the said agreements refused ‘to permit the 
said development. 

(9) In further breach of the said agreements the defendants by notices dated 
Aug. 8, 1946, informed the plaintiffs and Ransom & Luck, Ltd., that they proposed 
by order made with the consent of the Minister of Town and Country Planning to 
revoke the permission to develop contained in the development agreement. 

(10) In further breach of the said agreements the defendants, by letter to the 
Minister of Town and Country Planning dated Aug. 16, 1946, sought his purported 
consent to the making of an order purporting to revoke the said permission to develop. 

(11) On Jan. 17, 1947, Messrs. Montagu Evans & Son on behalf of the plaintiffs 
submitted to the defendants detailed plans for the erection of 10 houses in accordance 
with the development as agreed by the said agreements. On Jan. 20, 1947, the 
defendants gave to the plaintiffs notice of approval of the said plans, but in breach 
of the said agreements the defendants by letter from their town clerk dated Jan. 27, 
1947, wrongfully purported to refuse permission for such development. 

(12) The defendants, subject to obtaining the aforesaid purported consent of the 
Minister of Town and Country Planning, threaten and intend to make an order 
purporting to revoke the said permission to develop. Any such order would be uwlira 
vires the defendants and of no effect. 

(183) By reason of the facts aforesaid the plaintiffs have been and are prevented 
from developing the said lands as aforesaid and the value of the said lands has been 
reduced to not more than £4,250 in lieu of not less than £120,020 (being £43,200 in 

ct of the land on which the erection of shops or business premises was agreed 
and £76,820 in respect of the land on which the erection of dwelling-houses was agreed). 


Chessingtons then claim certain further damages as therein mentioned. Ransoms’ 
claim to damages is founded on similar grounds to those pleaded in Chessingtons’ 
statement of claim. 

In the course of the argument I was rightly referred by counsel to several of 
the provisions contained in the Town and Country Planning Acts, 1932, 1943, 
1944 and 1947. At the time of the execution of the two agreements, the statute 
in force was the Act of 1932. For the purposes of this judgment the most 
relevant sections of that Act, though I need not refer to them in detail, are 
s. 10 (which relates to interim development orders) and s. 34 (which empowers 
certain authorities and owners to enter into agreements restricting use of land). 
It is, of course, clear that no subsequent legislation is relevant for the purpose 
of construing the development agreement on which the principal issues in these 
actions depend. The argument for the plaintiffs as to the effect of the develop- 
ment agreement may be summarised as follows. The agreement was, as stated 
by cl. 1 thereof, made by virtue of s. 34 of the Act of 1932, and regard must be 
had to the fact that the Surbiton Borough Council were the statutory authority 
in whom planning powers were vested. The contractual obligation which the 
council assumed under the agreement, and, in particular, under cl. 3, was that 
they would not at any time thereafter exercise any existing or future statutory 
powers so as to restrict the planning, development or use of the plaintiffs’ land 
to a greater extent than was provided for by the agreement. Section 34 of the 
Act of 1932, on its true construction, authorised, the council to incur this obliga- 
tion which, admittedly, they could not, in the absence of statutory authority, 
have undertaken. Tho plaintiffs next say that the council, having legitimately 
bound themselves by contract in this manner, could not subsequently act in 
breach of the agreement unless (which did not happen) a duty, or, a ba a 
right, so to do was subsequently created by legislative authority. ‘ a ur ane 
ance of their contentions, as outlined above, the plaintiffs point to t an ant n 
they were commercial enterprises acting by directors who would not, ie aenrte j 
could not with propriety, commit their companies to the a cata eee ee ae 
pone ne au ei mas iad th a 

y ich it was intended they should receive was, 10 id, 
otk ef thet planning powers to the extent to which I have already 


referred. 
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It is clearly implicit in the arguments of the plaintiffs that the agreements 
which are contemplated and authorised by s. 34 of the Act of 1932 are not such 
as merely to restrict the planning, development and use of land, but include 
also agreements which, while partly restrictive in operation, are also, in part, 
permissive or enabling. Such agreements may, accordingly, permit something in 
the nature of interim development. This latter topic, however, is the subject 
of express treatment under s. 10 of the Act, and, while s. 10 is primarily enabling 
in its scope, s. 34, I should have thought, is, on the other hand, primarily restric- 
tive. Nevertheless, s. 34 is couched in wide terms, and it is, I think, true that 
agreements would not be outside its proper scope even if they contained per- 
missive, as well as restrictive, provisions. Indeed, this was the view of the 
section which was taken by Luxmoorg, J., in A.-G. v. Barnes Corpn. and 
Ranelagh Club, Ltd. (1). The agreement which was under consideration in that 
case and which was made, pursuant to s. 34, by the defendant council, of the 
one part, and Ranelagh Club, Ltd., of the other part, provided both what the 
club could do and what it could not do in the matter of developing its property, 
and the agreement was impeached on the ground (inter alia) that it was permissive 
in the sense that it simply permitted the club to develop its land without being 
obliged to obtain an interim development order. The learned judge rejected 
that contention. He pointed out that, until a town planning scheme has 
become effective (and he was, of course, speaking of the law as it then stood), 
all land proposed to be included in a proposed town planning scheme was free 
from restriction and the owner of it could develop it in any way he pleased, 
subject only to the risk of his being eventually compelled either to pull down 
buildings which he had erected or make them conform to the requirements of the 
scheme. On a consideration of the agreement as a whole, he rejected the argu- 
ment to which I have referred on the ground, as I read the judgment, that the 
agreement was in substance and in fact restrictive, and, accordingly, within the 
powers of the defendant council under s. 34. Moreover, it is to be observed 
that, if only agreements of a purely restrictive character are authorised by s. 34, 
it is difficult to see what inducement is offered to landowners ever to enter 
into them. Unless such owners were to acquire some right or privilege that they 
did not possess already, it is not easy to see why they should be willing, cr why 
Parliament should have contemplated that they might be willing, to subject 
their land to restrictions from which it had hitherto been free. Accordingly, 
I do not think that the argument which was addressed to me on behalf of the 
defendants to the effect that no agreement which is not purely restrictive in 
character is authorised by s. 34 is well-founded. Nor can I accept the further 
argument that the development agreement is, on its true construction, merely 
restrictive. In my judgment, the agreement is, as a matter of construction 
both permissive and restrictive. It is, however, drawn in a somewhat peculiar 
form, and I confess to having experienced considerable difficulty in arriving 
at a conclusion as to its exact effect. 

The first recital is to the effect that the council has submitted to the Minister 
for approval a planning scheme for their borough which was thereinafter referred 
to as “ the scheme.” The second recital states the title of the plaintiffs to their 
respective lands. The third recital recites that by the instrument in writing 
of May 11, 1934, the Minister, in exercise of the powers reserved to him under 
s. 10 (5) of the Act of 1932, allowed an appeal to him under that section in relation 
to the lands in question and (in the words of the recital) : _ 


. . . granted permission for the development of the said lands in accordance with 
a lay-out plan a copy of which accompanied the said appeal or with any amended 
lay-out plan approved by the council or by the said Minister on appeal. 


The fourth and last recital states that it had been agreed between the parties 
to the agreement that the proposals as shown on the lay-out plan approved by 
the Minister should be superseded by the provisions of the agreement. Clause y 
of the operative part states in general terms that the agreement was intended to 
be made by virtue of s. 34 of the Act of 1932 and was intended to be scheduled 
to ‘the scheme. Then, after el. 2 (with its reference to the roads and aéwerk 


agreement), comes cl. 3 on which the plaintiffs princi i S 
bo Aira Oe 1 principally found their case. It 


The lands described in the first and second parts of sched. I hereto may be used 


Cx.D.] CHESSINGTON DEVELOPMENT v. SURBITON B.C. (Romer, J.) 883 


for the purposes mentioned in and subject to the restrictions set out in sched. II 
hereto and in accordance with the lay-out in plan No. 2 hereto annexed. 


To arrive at a correct conclusion as to the effect of this clause, it is necessary, 
in my judgment, to read it in the light of two considerations, namely, (i) the 
rights of the contracting parties under the then existing law, and (ii) the effect 
on cl. 3 of any other parts of the agreement. As to the rights of the parties, 
the plaintiffs were fully entitled to develop their lands in any way they chose, 
and without the council’s consent, notwithstanding that the council had sub- 
mitted a planning scheme for the Minister’s approval. It, accordingly, follows 
that the words in cl. 3 “‘may be used ’’—which are, in my judgment, clearly 
words of permission—require some explanation. It is to be found, I think, 
in the fact that the council, or other the responsible authority, would have the 
right under s. 13 of the Act, after the scheme became operative, to pull down 
or alter any buildings which the plaintiffs might have erected on their own 
initiative and which might fail to conform with the scheme. The conferment 
by the defendants on the plaintiffs of the contractual right to build in a specified 
manner would prima facie preclude the defendants, when the scheme came into 
force, from exercising their powers under s. 13 of the Act, and would, accordingly, 
afford the plaintiffs a corresponding measure of security. The consent in cl. 
3, therefore, to do that which the plaintiffs could do without consent is, in my 
view, thus explained. ; 

Next arises the question whether the council were purporting to give this 
consent by virtue of s. 34 of the Act, or by virtue of s. 10. For certain reasons 
which arise on the construction of the agreement as a whole, I am of opinion 
that the council were consenting by virtue of s. 34. In the first place, cl. 1 
states generally that the agreement was made by virtue ofthat section. Secondly, 
cl. 3 operates, in my judgment, in relation to a period to which s. 10 of the 
Act is not applicable, viz., the period after the proposed scheme came into 
force. Thirdly, cl. 4, which relates to the interim period to which s. 10 of the 
Act is applicable, does expressly refer to and invoke that section. In the light 
of the foregoing considerations, the effect which I attribute to cl. 3 of the agree- 
ment is, accordingly, that the council, by virtue of s. 34 of the Act, contractually 
debarred itself from interfering, after the scheme came into force, with the 
specified method of development by requiring the plaintiffs to pull down or 
alter buildings erected in conformity with that method. I have already indicated 
that cl. 3 was not directed, in my judgment, to the immediate future, but to the 
position as it would exist after the scheme became operative. This view is 
founded not on cl. 3 itself (which is perfectly general in its terms), but on cl. 4 
which is explicitly referable to the interim period between the date of the agree- 
ment and the coming into force of the proposed scheme. As force and meaning 
can be attributed to cl. 3 by excluding from its scope matter which is specifically 
dealt with by cl. 4, ordinary principles of construction require that its effect 
should be limited accordingly. Clause 4 (a) is as follows : 


i heme shall come into force this agreement shall operate as if the owners 
Bettas slogans company had submitted an amended lay-out plan for the 
approval of the council and the council by this agreement had approved the said 
plan and had granted permission to the owners and the development company to 
develop by virtue of s. 10 of the Act and the Town and Country Planning (General 
Interim Development) Order, 1933. 


at once makes apparent the object and purpose of the third recital. 
rae econ recited, Peaatinister: by virtue of s. 10 (5) of the Act, granted 
permission for the development of the lands in accordance with the original 
lay-out plan or with any amended lay-out plan approved by the council.. The 
original lay-out plan was, as stated in the fourth recital, agreed to be supe: 
ceded. In these circumstances, it seems to me to be reasonably plain that the 
; il were intending to do by cl. 4 (a) what the Minister’s Order contemplated 
pak the should do, namely, approve an amended lay-out so that the Minister 8 
it Repl for interim development might be brought into effective eee 
The method adopted for carrying this intention into effect was, as Spee po 
cl. 4 (a), to assume that the amended lay-out plan had been submitte ee the 
} yuncil’s approval and that the council had approved it and had Hee Pets 
sores to develop by virtue of s. 10 of the Act and the Order of 1933, an 


vuerw 
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during the interim period between the date of the agreement and the coming 
into force of the scheme the agreement was to operate accordingly. 

In view of the assumption to which I have referred, and which, as between 
the parties, was equivalent to established fact, the Minister’s instrument in 
writing had been brought to effectual fruition, and it was, accordingly, provided 
by cl. 4 (6) that it should thenceforth cease to have effect except to the extent 
to which the agreement might fail to operate or be invalid. Notwithscanding 
then the apparent generality of cl. 1, I think, thereforé, that it is reasonably 
clear tnat the interim development permitted by cl. 4 of the development agree- 
ment was referable to the powers conferred by s. 10 of the Act of 1932, and to 
those powers alone, and, unless this view is sound, I am unable to understand 
why the third recital and cl. 4 (a) and (6) were introduced into the agreement 
at all. In these circumstances, unless I can spell out of the agreement as a 
whole an undertaking by the council that, however strongly circumstances 
might require that they should avail themselves of subsequent legislation to 
cancel the permission which they had given under cl. 4 of the agreement, they 
would not do so, these actions musi fail, for the acts of the defendants of which 
the plaintiffs complain were done during the interim period by virtue of the 
Act of 1943, and, consequently, the contractual rights, as I have construed-them, 
conferred on the plaintiffs by cl. 3 of the agreement are of no avail. I am 
unable to imply any such undertaking by the council from the terms in which 
the agreement is expressed. I must take the agreement as I find it and I am not 
justified in importing obligations into it which are not there unless it is necessary 
so to do in order to give it business efficacy. 

Why the agreement took the form it did, I do not know. Whether or not 
cl. 3, as I- have interpreted it, was within the scope of s. 34 of the Act, it is not 
necessary for me to decide, though I see no reason to doubt it. On the face 
of it, however, the plaintiffs were fully protected after the then proposed scheme 
should come into force, while the permission for interim development gave them 
the advantages attaching to such permission which could not, as the law then 
stood, be revoked. Such advantages would be of especial value if cl. 3 should, 
for any reason, be invalid. These considerations much diminish the force of the 
plaintiffs’ argument founded on the commercial improbability of their directors 
agreeing, in effect, to give something for nothing. They got less than they 
thought they had got, and it is not proper that I shbuld express any view on 
the ethics of the matter. As the enabling provisions of cl. 4 of the agreement 
were created under s. 10 of the Act, they had not only the advantages, but were 
necessarily subject to all disadvantages incident to that particular origin of 
which liability to cancellation under subsequent legislation was, as it subsequently 
transpired, one. ji 

From the conclusions above expressed it follows that these actions, founded 
as they are on breach of contract, must fail. The defendants have not contra- 
vened, the negative obligations which, I think, were imposed on them by reason 
of cl. 3 of the agreement, if only for the reason that the scheme has never come 
into force, while, with regard to cl. 4, the council did not, in my judgment, 
as I have indicated, either expressly or impliedly promise not to cancel the 
permission which they thereby gave if circumstances required it, and if sub- 
sequent legislation authorised them so to do. I would add in conclusion that, 
even if I had been able to accept the plaintiffs’ arguments as to the construction 
and effect of the agreement, I should find considerable difficulty in seeing how 
the large depreciations which they allege in the value of their lands could be 
said to be legally attributable to any of the pleaded acts of the defendants. 
It is not, however, necessary for me to pursue this aspect of the matter further, 
and I refrain from doing so. Both the actions must be dismissed. 

~~ Actions dismissed with costs. 

Solicitors : Bennett & Bennett (for the plaintiffs in both actions) ; Lees & Co., 

agents for R. H. Wright, town clerk, Surbiton (for the defendants in both actions). 
[Reported by R. D. H. Ossornz, Esq., Barrister-at-Law.] 
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Re BIDIE (deceased), BIDIE v. GENERAL ACCIDENT FIRE & 
LIFE ASSURANCE CORPORATION LTD., AND OTHERS. 


[Cuanorry Drvision (Jenkins, J.), April 15, 16, 19, 1948.] 


Husband and Wife—Maintenance—Separation order—Arrears—Recovery—Claim 
by widow to recover against estate of husband—Summary Jurisdiction {Married 
Women) Act, 1895 (c. 39), ss. 5 (c), 9. ; 

On Dec. 17, 1923, a separation order was made by justices under the 
Summary Jurisdiction (Married’Women) Act, 1895, s. 5 (2), on the ground 
of the husband’s persistent cruelty, and under s. 5 (c) the husband was 
ordered to pay the wife £2 a week. Section 9 of the Act provides that 
such payment “may be enforced in the same manner as the payment of 
money is enforced under an order of affiliation,” in effect, by distress and 
committal. The husband made some payments under the order down to 
1928, but he then disappeared and the wife received no further payments. 
On Jan. 16, 1945, the husband died. The wife claimed against his estate 
for arrears of maintenance. 

HELD: (i) the wife’s claim, as a creditor of the husband’s estate, to 
arrears of maintenance under the order of 1923 failed. 

Re Hedderwick, Morton v. Brinsley ( [1933] Ch. 669; 149 L.T. 188) 
and Re Woolgar, Woolgar v. Hopkins ( [1942] 1 All E.R. 583; [1942] Ch. 
318; 167 L.T. 60), followed. 

Re Stillwell, Brodrick v. Stillwell (({1916] 1 Ch. 365; 114 L.T. 604), 
and Firman v. Royal ( [1925] 1 K.B. 681; 133 L.T. 48), not followed. 

(ii) nor could the wife claim against the husband’s estate for sums which 
she ought to have received during his life in respect of his common law 
liability to maintain her or in respect of any equitable right of her so to be 
maintained. 

Family Provision—Time for application—Lost will—Grant of letters of adminis- 
tration—Will found—Revocation of grant—Grant of probate—Inheritance 
(Family Provision) Act, 1938 (c. 45), s. 2 (1). 

The Inheritance (Family Provision) Act, 1938, s. 2 (1) provides: “‘... 
an order under this Act shall not be made save on an application made within 
six months from the date on which representation in regard to the testator’s 
estate for general purposes is first taken out.” 

A testator, who made a will dated Feb. 10, 1937, died on Jan. 16, 1945. 
The will was not found, and on Apr. 13, 1945, on the assumption that the 
testator had died intestate, a full grant of administration was made to the 
widow and one of her sons. When the will was discovered, the grant of 
administration was revoked, and on Sept. 7, 1946, a grant of probate was 
made to the executor named in the will, which made no provision for the 
widow. On Jan. 8, 1947, a summons was issued by the widow claiming 
that some provision should be made for her under the Act of 1938. 

HELD: on construction of s. 2 (1) of the Act, the date on which repre- 
sentation in regard to the testator’s estate for general purposes was first 
taken out was Apr. 13, 1945, when letters of administration were granted, 
and, notwithstanding the subsequent revocation thereof, time began to 
run for the purposes of that section from that date, and the widow’s claim 
was, therefore, barred. 


[As ro Recovery oF ARREARS OF MAINTENANCE, see HALSBURY, Hailsham Edn., 
Vol. 10, pp. 794, 795, para. 1260 ; and ror CasEs, see DIGEST, Vol. 27, pp. 540-541, 


Nos. 5897-5910.] 


Cases referred to: 

(1) Re Harrington, Wilder v. Turner, [1908] 2 Ch. 687 ; 78 L.J.Ch. 27 ; 99 L.T. 723 ; 
72 J.P. 501; 52 Sol. Jo. 855; 21 Cox C.C. 709; 3 Digest 404, 375. 

(2) Re Stillwell, Brodrick v. Stillwell, [1916] 1 if 365; 85 L.J.Ch. 314; 114 L.T. 
604; 60 Sol. Jo. 322; 27 Digest 541, 5901. 

(3) Re Natere, Ainger v. Naters, (1919), 88 L.J.Ch. 521; 122 L.T. 154; 83 J.P. 266 ; 
63 Sol. Jo. 800; 19 Digest 335, 1469. 

(4) Re Hedderwick, Morton v. Brinsley, [1933] Ch. 669; 102 L.J.Ch. 193; 149 L.T. 
188; Digest Supp. 

(5) Linton v. raion; (1885), 15 Q.B.D. 239; 54 L.J.Q.B. 529; sub nom., Re Linton, 
Ea p. Linton, 52 L.T. 782; 49 J.P. 597 ; 27 Digest 541, 46913. 
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(6) Re Woolgar, Woolgar v. Hopkins, [1942] 1 All E.R. 583; [1942] Ch. 318; 111 
L.J.Ch. 209; 167 L.T. 60; 86 Sol. Jo. 161 ; 2nd Digest Supp. 

(7) Firman v. Royal, [1925] 1 K.B. 681; 94 L.J.K.B. 649; 133 L.T. 48; 27 Digest 
564, 6228. 

(8) Re Dorgan, Dorgan v. Polley, [1948] 1 All E.R. 723. 

ADJOURNED Summons by which the widow of the testator claimed as a 
creditor against the testator’s estate arrears of maintenance at the rate of £2 
a week payable to her under a separation order made by the Banbury justices 
on Dec. 17, 1923, on the ground of the testator’s persistent cruelty to her. 
The widow also claimed under the Inheritance (Family Provision) Act, 1938, 
that such provisions as the’court thought fit should be made for her maintenance 
out of the testator’s estate on the ground that his will made no such provisions. 
JENKINS, J., dismissed the summons. The facts appear in the judgment. 


Mulligan for the plaintiff. : 

B. S. Tatham for the defendants, the executors. 

J.H. A. Sparrow for the second defendant, the testator’s daughter. 
Oliver Lodge for the third defendant, the testator’s son. 


JENKINS, J.: The justices’ order of Dec. 17, 1923, on which the widow’s 
claim as a creditor of the testator’s estate is founded, was made pursuant to 
the Summary Jurisdiction (Married Women) Act, 1895, under which the justices 
are empowered, by s. 5 (a), to make a separation order, and are further 
empowered, by s. 5 (c), to make an order to the effect : 

. . that the husband shall pay to the applicant personally, or for her use, to any 
officer of the court or third person on her behalf, such weekly sum not exceeding £2 
as the ah shall, having regard to the means both of the husband and wife, consider 
reasonable. 


The order made in the present case was a separation order on the ground of the 

testator’s persistent cruelty to his wife and it included a provision under s. 5 (c) 

ei the payment of £2 a week by the testator to his wife. By s. 9 of the same 
ct: 

The payment of any sum of money directed to be paid by any order under this Act 

may be enforced in the same manner as the payment of money is enforced under an 
order of affiliation. 
The reference in s. 9 to the manner in which the payment of money is enforced 
under an order of affiliation was, in effect, a reference to s. 4 of the Bastardy 
Amendment Act, 1872, which provides machinery for enforcing orders under that 
Act by distress and committal. 

It appears that the testator made some irregular ents under th 
of Dec. 17, 1923, down to the year 1928, but ha eat ae from 1929 sae 
and his wife heard nothing of him until she received news of his death which 
occurred on Jan. 16, 1945. For some 16 years, therefore, no payment was made 
of the £2 a week, arid the arrears amount to a considerable sum. The actual 
figures are not material for my immediate purpose, but, if 12 years’ arrears 
were recoverable, the amount would be upwards of £1,200, while, if the limit 
be 6 years, the amount would be upwards of £600. 

_ From the provisions of the Act of 1895 one might gather by way of first 
impression that what it does is to impose a statutory liability to pay maintenance 
and to provide a statutory method of enforcing that liability. If one reached 
@ conclusion in accordance with that prima facie impression, there would, I 
think, be an end of the widow’s claim on the principle that where a statutor 

liability is created and the statute creating it provides a method whereb a 
is to be enforced, prima facie that method is the only method to which bee 6s 
can be had. Counsel for the widow is concerned to avoid that conclusion 
and he has argued that this is not a case of a new statutory right or statutor 
liability being created. He says that both at common law and in equit 
husband is under an obligation to maintain his wife and the Act of 1895 Aue 
more than quantify, so to speak, that liability and provide a particular means 
whereby it may be enforced. From these submissions he adduces the con- 
clusion that the case is one of those in which a pre-existing right is recognised 
by statute, and the statute provides a remedy in respect of it. He sake 
and I think rightly, that in cases of that class the remedies are cumulative, 
and the pre-existing right can be still enforced in any way in which it could 


E 
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have been enforced if the Act had not been passed. He has referred me to the 
common law obligation of the husband to maintain his wife and the recognised 
common law principles under which, to make that obligation effective, the 
wife was accorded power to pledge her husband’s credit for necessaries. He 
has also referred me to some old cases in equity, in which the court directed 
maintenance to be paid bya husband. So far as the equity cases are concerned, 
I think the latest of them is well over 100 years old, and certainly no such order 
is ever heard of today. The common law right of the wife to pledge her husband’s 
credit for necessaries is unquestionable, but nothing that counsel has said, either 
about the common law right or the former equitable procedure, has satisfied me 
that either common law or equity would have supported a claim by a wife 
against a deceased husband’s estate, either for the price of necessaries for which 
he ought to have paid but failed to pay in his lifetime, or for some lump sum 
representing the total of the maintenance which a court of equity, if recourse 
had been had to it in his lifetime, would have ordered him to pay. I do not 
think that either the common law right or the equitable practice to which I 
have been referred would have sufficed of themselves to support such a claim 
against the estate of a deceased husband. 

On what I may describe as the merits, there is no doubt something to be said 
for the view that it is a little unreasonable if a husband who has been ordered 
to pay maintenance should be able to evade his obligations in one way or another 
during his lifetime and ultimately by his death deprive the aggrieved wife of all 
means of recovering anything under the order. On the other hand, it is pointed 
out that orders for maintenance, whether made by justices or in the divorce 
court, are subject to review, and it is said that it would be an anomaly if a wife 
could allow arrears to mount up for a long period and then sue the husband 
for them, or prove in the husband’s bankruptcy for them as if they were a 
liquidated amount, whereas, if recourse had been had to the tribunal which 
ordered the payments, the payments would have been open to review at that 
tribunal’s discretion. Be that as it may, I have been shown no case in which 
an action of debt was brought inter vivos between a wife and a husband for 
recovery of arrears or in which a proof had been admitted in bankruptcy for 
arrears. So far as bankruptcy is concerned, there seems to be authority that 
in such a case there is no provable debt. So far as an action inter vivos is con- 
cerned, one can at all events say it would be strange, if that ready method of 
enforcement were indeed available, that it should never have been resorted to. 

Those are the general considerations applicable to the case. It is unnecessary 
for me to say what conclusion I myself would have come to on general principles 
if the matter were at large, because from the authorities to which I have been 
referred, I do not think it is at large, and I have no doubt as to the course which 
I, as a judge of first instance, ought to take. The authorities are in a rather 
curious position, but I think the conclusion to which they point is reasonably 
plain. In Re Harrington (1) Warrineton, J., held, without any doubt, that 
the liability of a putative father under a bastardy order was purely personal, 
and, if the father died, the mother had no right to claim against his estate for 
arrears or future payments. That is a clear authority so far as payments 
under the Bastardy Law Amendment Act, 1872, are concerned. It is, no 
doubt, true in a way that the obligation to make payment for the maintenance 
of a putative child is purely and simply a creature of statute and there is no 
common law foundation for it corresponding to the common law obligation of the 
husband to maintain his wife. On the other hand, payment under that Act 
resembles payment under the Summary Jurisdiction (Married Women) Act, 
1895, to the extent that under the latter Act ee prey eae of enforce- 

t is precisely the same, incorporating as it does, by reference, the provisions 
of ate (ee of 1872. In Re Stillwell (2) Saraant, J., held that ( [1916] 1 Ch. 
365) : 

been made against a husband for judicial separation and for 
Sibrmveat of sellers widow may parm against his estate, if seats Reale mec 
of alimony due at his death. Quaere whether the arrears are recoverable if the husband’s 
estate is insolvent. 
Re Natere (3), decided by Eve, J., in 1919, was a decision to the effect that 


(88 L.J.Ch. 521): G 
An order of a Consistory Court to pay costs followed by a monition to pay the 


888 [May 22, 1948] ALL ENGLAND LAW REPORTS [Vol. 1 


amount creates a debt upon which a creditor’s suit for administration of the debtor’s 
estate can be founded. 
Eve, J., said at the conclusion of his judgment (ibid., 522): 

I think the case is really governed by the decision of SaRGANT, J., in Re Stillwell (2) 
and I hold that the claim of the plaintiff can be enforced against the testator’s estate. 
Re Naters (3) was, of course, concerned with an entirely differenit subject -matter, 
and its relevance for the present purpose lies solely in its implied approval of 
Re Stillwell (2). In Re Hedderwick (4), a case of alimony pendente lite, LUXMOORE, 
J., held ( [1933] 1 Ch. 669), following Linton v. Linton (5) : ’ 

. . . that the only means by which a wife can enforce payment of arrears of alimony 
is under s. 5 of the Debtors Act, 1869, and that that remedy ceased on the death of the 
husband. 

Luxmoorg, J., discussed the question very fully in 6 considered judgment 
and reviewed a number of authorities. In particular, he dealt with the decision 
of SaRGAnt, J., in Re Stillwell (2), and declined to follow it in terms which 
show he was clearly of opinion that it was wrong. Finally, so far as the cases 
in the Chancery Division are concerned, in Re Woolgar (6) ( [1942] 1 Ch. 318) : 

A widow sought to recover arrears of alimony payable to her under an order of the 

Probate, Divorce and Admiralty Division in Divorce by taking out a summons in the 
Chancery Division for the administration of her husband’s estate: Held, that the 
arrears were not recoverable in such proceedings and that the position had not been 
altered by the Matrimonial Causes Rules, 1937. 
In that case (which concerned permanent alimony) SIMONDs, J., seems to have 
had no hesitation in following Re Hedderwick (4), and, in effect, agreeing with 
Luxmoorg, J., in his disapproval of Re Stillwell (2). If the matter rested there, 
it seems to me that as a judge of first instance I should be bound to follow the 
conclusion reached in Re Hedderwick (4) and Re Woolgar (6) and to reject the 
present claim unless there is some relevant distinction between maintenance 
payable on sn order of the justices and the alimony with which the cases in 
the Chancery Division were concerned. 

Before considering that question, I must refer to Firman v. Royal (7), in which 
Fintay, J., held ( [1925] 1 K.B. 681) that (following Re Stillwell (2) ): 


Where a separation order has been made by justices under the Summary Juris- 
diction (Married Women) Act, 1895, against a husband and also an order for main- 
tenance, his widow may recover against his estate arrears of maintenance due under the 
order at his death. 


This is a decision which, if it can be regarded as authoritative, is, of course, 
directly in favour of the contention of counsel for the widow, because the learned 
judge held that payments under the very Act with which the present case is 
concerned were recoverable by the widow of the defaulting husband against 
his estate, but when one comes to look at the judgment I think it is no over-state- 
ment to say that the learned judge founded himself entirely on Re Stillwell (2), as 
the following passage shows. After a reference to Re Harrington (1), which, it will 
be remembered, was a bastardy case, the learned judge said (zbid., 684) : 

On the other hand Mr. Leighton for the plaintiff says that there is a distinction 
between sums of money payable under the Bastardy Act and sums of money payable 
by the husband to his wife. The latter sums of money are paid by the husband under 
his liability at common law to support his wife, whether payable as alimony or by 
virtue of a maintenance order under the Act of 1895. The liability of the husband 
does not seem to me to be affected by the mode in which the payments are made. There 
is also this further distinction that an appeal is given to the Probate, Divorce and 
Admiralty Division of the High Court of Justice from an order of justices in respect 
of a maintenance order. Mr. Leighton contends that there is a direct authority on the 
point in the case of Re Stillwell (2), where Sarcant, J., held that where an order has 
been made in favour of a wife against her husband for judicial separation and for 
payment of alimony, arrears of alimony due at the death of the husband can be recovered 
by the wife from her husband’s estate. I am unable to see any distinction between 
the sums of money payable to a wife under an order for alimony and sums of money 
payable to a wife under an order of magistrates for maintenance. I do not think that 
the fact that an additional remedy has been given by the Summary Jurisdiction 
(Married Women) Act, 1895, enabling a wife to obtain a maintenance order from 
justices takes the sums of money payable under that order out of the category of things 
that are recoverable from the estate of the husband after his death. I am of opinion 
that the judgment of Sareant, J., in Re Stillwell (2) is directly in point in the present 
case, and following it I decide this case in favour of the plaintiff. 
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It seems to me, therefore, that Firman v. Royal (7) is founded entirely on Re 
Stillwell (2). If the authority of Re Stillwell (2) is destroyed by the two later 
cases, Re Hedderwick (4) and Re Woolgar (6), it necessarily follows that Firman 
v. Royal (7) can no longer be regarded as of any authority and it is my duty to 
decline to follow it. Apart from the decision, the case seems to me to show 
that, in the view of the learned judge, there was no distinction for the present 
purpose between payments under an order for alimony and payments under 
@ justices’ order for maintenance, and, if the authority of Re Stillwell (2) is 
destroyed by Re Hedderwick (4) and Re Woolgar (6), with the result that arrears 
of payments of the kind dealt with in Re Stillwell (2) cannot be recovered against 
@ deceased ’s estate, it must, I think, follow so far as I am concerned, that arrears 
of payments of maintenance under the Act of 1895 are equally irrecoverable, 
there being no distinction between the two kinds of claims for the present pur- 
pose. Independently of authority, it does not seem to me that there is for the 
present purpose any real difference between the two kinds of payment, and that 
view, I think, is reinforced by the authorities. 

For these reasons, in my judgment, the widow’s claim in this case to arrears 
of maintenance under the order of Dec. 17, 1923, fails. I should add that counsel 
for the widow presented, though I think somewhat tentatively, an alternative 
claim for some payment not actually under the order but representing the 
capital value of the maintenance which the wife ought to have received from the 
husband under his common Jaw obligation to maintain her for I do not know 
how many years prior to his death, or, alternatively, @ sort of retrospective 
capitalisation of her alleged equitable claim to be paid anaintenance by him. 
In my judgment, neither of those claims will really bear examination. It is 
one thing to say that while both spouses are living the wife had a right at common 
law to pledge her husband’s credit for necessaries, and quite another thing to 
say that after the husband is dead the wife has a right to claim against his 
estate & sum representing the expenses she has been at in buying necessaries 
for which he refused or neglected to pay. It seems to me that is a claim entirely 
without precedent. Similarly, assuming it were true that a court of equity 
in these days could make an order against a living husband to pay sums towards 
the maintenance of his wife, it by no means follows that where no claim of that 
kind has been made in the husbands lifetime, the wife could come and claim a 
corresponding lump sum, as it were, ex post facto after the husband’s death. 
Therefore, it seems to me that this part of the widow’s claim must be held to fail. 

A preliminary objection is taken to the widow’s application under the Inheri- 
tance (Family Provision) Act, 1938, on the ground that the application is out 
of time by virtue of the provisions of s. 2 of the Act, which provides : Lae 

ided by s. 4 of this Act, an order under this Act shall not made 

TE pearls made within six months from the date on which representation 
in regard to the testator’s estate for general purposes is first taken out. 7 
It is agreed that for the present purpose s. 4 is not material, and it is further 
agreed that if the application in this case, on the true construction of s. 2 (1) 
of the Act, has been made more than six months from the date on which repre- 
sentation in regard to the testator’s estate for general purposes was first taken ey! 
there is no jurisdiction in the court and the claim is irremedially barred. ee 
conclusion accords with the recent decision of Harman, J.,; in Re Dorgan ( ). 
The question which I have to determine, therefore, is whether on the facts e 
this case and on the true construction of s. 2 (1) of the Act the widow’s appli- 

ion is or is not out of time. | 
“The ey a made a will dated Feb. 10, 1937. He died on Jan. 16, hore 
The will was not found and it was assumed that he had died pe _On 
Apr. 13, 1945, on the assumption that there was no will, a full grant of a pare 

i made to the widow and one of her sons. That grant stood for 
tes ri but the will ultimately came to light, and, when it was found, the 
grant of administration was revoked and on Sept. 7, 1946, a grant of Ero bare wee 
made to the executor named in the will. The present summons rd issue ee 
Be ee hee wee ogee trom ihe date of tho grant of adminssiration 
probate but more than six mopths from the te ea The question, therefore, 
made on Apr. 13, 1945, on the footing of an intestacy. a hanintee 
resolves itself into whether, for the purpose oe 8. 2 (1 Aihara Bn ia 
which representation in regard to the testator’s urpo 
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[was] first taken out ” was Apr. 13, 1945, when the grant of administration was 
made or Sept. 7, 1946, when the grant of probate was made. In the former 
alternative the application is out of time ; in the latter alternative it 1s within 
time. I am invited by counsel for the widow to hold that the material date 
here is Sept. 7, 1946. He says, with some force, that the Act from beginning 
to end, including its title, is concerned with testamentary dispositions and 
nothing else, with persons who die testate and not persons who die intestate. 
It is entitled : “‘ An Act to amend the law relating to testamentary dispositions, 
and, from first to last, it is concerned with persons who die leaving a will. 
Counsel, therefore, says that, as the Act is concerned exclusively with testators 
as opposed to intestates, it follows that s. 2 (1) must be construed as referring 
to the date on which a grant of probate or letters of administration with the 
will annexed for general purposes is first taken out in respect of the estate of the 
testator concerned. That is a proposition to which, I confess, I should like to 
accede if I were able to do so, because, until it is known whether a given deceased 
person has left a will or not and until the validity of that will has been established 
by probate, no “‘ dependant ” can have any locus standi, so far as I can see, to 
make any application to the court under the Act. It is only when a will is known 
to exist and that will has been proved and is in such terms as not to make 
reasonable provision for a ‘‘ dependant ” that he or she can bring the matter 
before the court. The construction which counsel invites me to adopt would 
have the advantage of making time run from the date on which a dependant 
is first in a position to exercise his or her remedy under the Act, and, as a period 
of assumed intestacy—during which a grant of letters of administration on that 

footing was in force—would have no relevance for the purpose of bringing 
- proceedings under the Act, so also it would have no relevance for the purpose of 
the limitation imposed by the Act. For these reasons, counsel’s submission is, 
to my mind, an attractive one, but the function of the court in exercising a 
statutory jurisdiction of this character is to construe the Act without any 
pre-conceived jdeas as to what it means or as to what it ought to say, giving 
plain language its plain effect. Ambiguous or obscure expressions may, no 
doubt, be resolved in the manner best suited to the apparent policy and inten- 
tion of the enactment, but where the words used are plain the court has no 
business to construe them otherwise than in accordance with their plain meaning 
merely because the plain meaning may not appear to the court to produce an 
ideal result or to involve a casus omissus. 

Turning again to s. 2 (1), one finds that it contemplates in terms the possibility 
of a succession of representations being taken out, so that, if there is more than 
one grant of representation, the date of the taking out of the first one is the 
material date. One finds, further, that the representation has to be represen- 
tation in regard to the testator’s estate for general purposes. That would, 
presumably, exclude a grant in respect of settled land or a grant pendente lite, 
or otherwise for some special purpose. Apart from grants, otherwise than 
for general purposes, anything which is representation in regard to the testator’s 
estate is included and the date of taking out such representation, or the first 
date of such representation if there is a succession of them, is the date from 
which time is, in express terms, made to run. The key stone of counsel’s argu- 
ment, as I understand it, is the reference to “ the testator’s estate.” He says 
it follows that s. 2 (1) can only refer to grants of probate or of letters of admin- 
istration with the will annexed as only then can representation be representation to 
the estate ofatestator. Otherwise it is representation to the estate of an intestate. 

It seems to me, with respect, that this argument, attractive as it is at first 
sight, really begs the question. If one looks back to the beginning of the Act, 
one finds that “ the testator ”’ is simply a person who, after the commencement 
of the Act, dies domiciled in England leaving a dependant or dependants within 
the meaning of the Act and leaving a will. Anyone who comes within that 
definition is a “ testator’? for the purposes of the Act. I think it necessarily 
follows that the estate of a person answering that description is the testator’s 
estate within the meaning of s. 2 (1), whether the fact that he has left a will 
is or is not known. That is simply a question of fact. The given estate is ‘the 
testator’s ”’ if it is the estate of a person who, in fact, dies in the circumstances 
contemplated in s. 1 of the Act. A grant of representation is, according to the 
natural, and, I think, necessary, meaning of the language used in s. 2 (1), a 
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grant of representation in regard to such a person’s estate—or, in other words, 

the testator’s estate ’—whether it is a grant of administration before the 
discovery of the will left by him or a grant of probate or letters of administration 
with the will annexed after the discovery of the will. Therefore, in my opinion, 
the use of the expression “ testator’s estate ” in s. 2 (1) cannot have the effect, 
as &@ matter of construction, of limiting the comprehensive terms of the sub- 
section to grants of probate or of letters of administration with the will annexed. 
Moreover, when counsel’s argument is further examined, there is no logical 
reason for adopting that construction., It seems to me that the logical alter- 
natives (leaving aside for the moment difficulties of construction) are that the 
legislature should either have made time to run from, the date of any grant of 
representation for general purposes to the estate of the person in question or 
else should have made time to run only from the first grant for general purposes 
of probate or of letters of administration with the will annexed in respect of 
the will which the court has before it in the given Inheritance (Family Provision) 
Act application. I say that for this reason. While a grant of administration 
to @ given person’s estate, made on the assumption that he died intestate, is, 
no doubt, wholly irrelevant for the purpose of founding proceedings under 
the Act, a grant of probate of a will of a given person believed to be his last 
will, but subsequently found not to be his last will in fact, might well be equally 
irrelevant for that purpose. The case I have in mind—quite a possible case— 
is that of a will leaving everything to the testator’s widow and appointing her 
sole executrix and a later will leaving everything to somebody else. The widow, 
in all good faith, believing the will under which she is sole beneficiary to be the 
testator’s last will, takes out a grant of probate. So long as that grant stands, 
obviously there can be no question of the widow making an application under the 
Act inasmuch as, according to the will which has been proved, she is the sol 
beneficiary and the testator has provided for her to the full extent of everythin 
of which he died possessed. Assume that at some later date the second will 
comes to light and is proved by whoever is named therein as the executor, the 
grant to the widow being revoked. It seems to me that in such a case it must, 
as a matter of construction, be clear that the first grant, made to the widow, 
would be a grant of representation “ in regard to the testator’s estate ’’ within the 
meaning of s. 2 (1) and the date of that grant would be the date on which repre- 
sentation was first taken out within the meaning of the sub-section. Counsel 
in effect admitted as much in conceding that a grant in respect of a will—that 
is to say, a grant of probate or administration with the will annexed—would 
be a grant “in regard to the testator’s estate ”’ within the meaning of the sub- 
section whether the will, in fact, turned out in the end to be his last will or 
not. If in such a case time would run from the date of the grant in respect 
of the supposed last will so that the widow would be barred by the lapse of six 
months from that date, although she was never in a position to take any pro- 
ceedings under the Act founded on what subsequently turned out to be the last 
will, it seems to me that the ground for arguing that the same is not the case 
where the first grant is a grant of administration made on the assumption of 
intestacy is really destroyed. 

My conclusion is that the grant taken out on Apr. 13, 1945, in the present case, 
was a grant of representation in regard to the testator’s estate within the meaning 
of s. 2 (1), that is to say, in regard to the estate of the person, namely, Francis 
William Bidie, who brought himself within the provisions of the Act by dying, 
leaving a dependant (within the meaning of the Act), and also leaving a will, 
and was, therefore, a “testator ’”’ for the purposes of the Act. The date of 
that grant was the date on which representation within the meaning of s. 2 (1) 
was first taken out. The taking out of the representation seems to me to fix 
the date, and to make the time run once and for all, and it cannot be affected 
by subsequent revocation. April 13, 1945, was the date when the repre ene 
in regard to the testator’s estate for general purposes was first taken out,—an 
none the less so because that grant of representation was afterwards superseded 

nt of probate. 
gi ie ae Rodoktnon to which I have come on the construction of s. 2 (1) 
is really the only conclusion possible as a matter of construction of the he “i 
of the sub-section itself, but I think it is reinforced by the language of s. 3, 


which provides : 
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, teieial 

3) An office copy of every order made under this Act shall be sent to the principa 
Phila registry Her and filing, and a memorandum of the order shall be endorsed 
on, or permanently annexed to, the probate of the will of the testator or the letters 
of administration with the will annexed, as the case may be. 


There, it will be observed, the reference is in terms to “ the probate of the will 

. or the letters of administration with the will annexed, as the case may be. 
That language is precise and susceptible of only one meaning, which is, in effect, 
the meaning counsel seeks to attribute to the different words used in s. 2 (1), 
put, if the draftsman of s. 2 (1) had really meant to confine the very general 
expression “‘representation in regard to the testator’s estate” to the two 
possibilities of probate of the will and letters of administration with the will 
annexed, it seems to me that he would inevitably have said so. The contrast 
in the terms of the two sub-sections fortifies me in the conclusion to which I 
have come on the construction of s. 2 (1), though I would have been happy 
if I could have come to a different conclusion. There is no doubt in the present 
case that the time-limit, as I construe it, does inflict a hardship on the widow 
and it seems to me it is a kind of case which the legislature (if the point had 
been considered) would have wished to bring within the Act and not to exclude 
it, but, as I said at the beginning of this judgment, my function is to construe 
the Act and not to supply what seem to me to be deficiencies or to make improve- 
ments or redress hardships unless they can be done within the four corners of 
the Act itself. I cannot speculate as to what the legislature really had in mind 
when s. 2 (1) was enacted. It may be that what was really intended was that 
@ given dependant should have six rhonths from the date of probate or letters of 
administration granted in respect of the particular will which failed to make 
reasonable provision. If that was the real intention, it certainly was not ex- 
pressed in the Act as passed, and, therefore, I cannot give effect to s. 2 (1) as 
if it had been so expressed. On the other hand, it is not impossible that the 
legislature—considering the innovation introduced by this Act and considering 
the restrictions it imposes, or the inroads it makes, on the rights of property 
as previously understood—thought that the nature of the case demanded a 
reasonable short and certain period of limitation and assumed that, generally 
speaking, a period of six months from the first grant of representation to the 
estate of the testator (in the sense in which I have construed it) would leave 
sufficient time for any dependants to find out what the position was as regards 
any testamentary dispositions of the testator and also to bring proceedings. 
In the simple case it would provide a clear six months from probate of the 
undisputed last will, but there might be complications such as those that have 
arisen in the present case, or complications arising from a succession of testa- 
mentary dispositions of which one, which was not the last, was assumed in the 
first instance to be the last. It may have been thought by the legislature that, 
even if there might in some cases be complications of this sort, generally speaking, 
six months from the first grantshould give sufficient time to clear up the position 
as regards the testacy or intestacy of a given deceased person and to ascertain 
the terms of his last will arid also to bring proceedings under the Act. 
The legislature may have thought that an over-all period of six months from the 
first grant would, generally speaking, be enough—or at all events was as long a 
period as ought to be allowed—for applications of this character. But I must not 
speculate as to what the intentions of the legislature may have been. All I 
can do is to construe the actual language of s. 2 (1) in relation to the facts of 
the case, and, having done so, I hold, for the reasons I have stated, that the 
preliminary objection to the present application as being out of time is well- 
founded and the application must, accordingly, fail. 

Application dismissed. Defendants’ costs as between party and party to be 
paid by the plaintiff, and defendants costs as between solicitor and client not covered 
by the order against the plaintiff to be paid out of the estate. 

Solicitors: F. Duke & Sons (for the plaintiff) ; Henry Boustred & Sons (for 
the first defendants); A. J. Adams & Adams, agents for R. DL. Frank & Co., 
Truro (for the second defendant) ; W. R. Perkins, agent for Nelson L. Mitchell 
Southend-on-Sea (for the third defendant). 


[Reported by R. D. H. Ossornz, Esq., Barrister-at-Law.] 
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BOISSEVAIN v. WEIL. 
[Kine’s Benox Division (Croom-Johnson, J .), April 13, 14, 15, 23, 1948.) 


Trading with the Enemy—Currency control—Loan in foreign currency—Parties 
involuntarily resident in country in military occupation of enemy—Cheques 
on English bank payable ‘‘as soon as law permits ”—Dealings in foreign 
currency—Trading with the Enemy Act, 1939 (c. 89), ss. 1 (2), 2 (1), 15 (1) 
—Defence (Finance) Regulations, 1939 (S.R. & O., 1939, No. 950), regs. 
2 (1), 3a (1), 3c (1). 

_ While, owing to war conditions, the parties were involuntarily resident 
in Monaco, which was in the military occupation of the enemy, the plaintiff, 
a Dutch subject, lent to the defendant, a British subject, a sum of money 
in the local currency. The defendant drew cheques in blank for the full 
amount on an English bank (at which, in fact, she had no account) ; wrote 
a letter addressed to the bank informing it of the circumstances and instruct- 
ing it, on presentation or as soon as the law permitted, to honour the cheques 
in sterling; and signed a document acknowledging the debt, certifying 
that she had posted the letter to the bank, and undertaking, in case the 
plaintiff failed to obtain payment on presentation, to repay the sum 
borrowed in cash not later than one month after the declaration of an 
armistice, with additional provisions in the event of her death before pay- 
ment was made. The cheques were never completed, presented, negotiated, 
or dealt with in any way. In an action by the plaintiff for recovery of 
the amount lent :— 

HELD: (i) the contract was governed by the law of Monaco and, in 
the absence of evidence to the contrary, was enforceable under that law. 

(ii) the contract was not illegal under English common law or under the 
Trading with the Enemy Act, 1939, s. 1. 

(iii) no offence had been committed by the defendant under the Defence 
(Finance) Regulations, 1939, regs. 2 (1), 34 (1) and 30 (1), and, consequently, 
the contract was enforceable. 


[As To TRADING WITH THE ENEMy IN TIME oF War, see HALSBURY, Hailsham 
Edn., Vol. 1, p. 460, para. 779; and For CaszEs, see DIGEST, Vol. 2, pp. 162-174, 
Nos. 330-400. 

For THE DEFENCE (FINANCE) REGULATIONS, 1939, regs. 2 (1), 34 (1), and 30 (1), 
see HALSBURY’S STATUTES, Vol. 33, pp. 703, 707, 709.] 
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j iti ject while the 
Action for money lent by a Dutch subject to a British subjec 
rties were involuntarily resident in Monaco during the military occupation 
of that principality by the enemy. The facts appear in the judgment. The 
learned judge held that the contract was enforceable in this country. 
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Sir David Maawell Fyfe, K.C., and B. M. Goodman for the plaintiff. 
Gardiner, K.C., and Stenham for the defendant. 
Cur. adv. vult. 
Apr. 23. CROOM-JOHNSON, J. : This is an action brought to recover a 
sum of £6,000 and interest as money lent in three several sums of £2,000 each, 
the equivalent of 320,000 French francs at an agreed rate of 160 francs to the £. 
The plaintiff is a banker and is and was at all material times a Dutch national 
with a Dutch domicil. After the year 1937 he was occupied in business in 
France as a representative of a Dutch firm, and at the outbreak of war in 
September, 1939, he was living on the south coast of France. In 1941, after 
France had been over-run by the Germans, he was assisted into Monaco and 
thereafter he remained at Monte Carlo in that principality. The defendant 
is a British subject who took up her residence on the Riviera about twenty 
years ago. On the outbreak of war she removed to Monte Carlo and became 
(and has ever since remained down to the present time) ordinarily resident 
there. The parties became acquainted and shortly before June 10, 1944, the 
defendant invited the plaintiff to go to her house to discuss a loan, a sum of 
£10,000 being mentioned. The defendant told the plaintiff that her son, a 
Jew, was in a concentration camp in Paris and that she wanted to arrange to 
pay some money to somebody to ensure that he was not transferred from that 
camp. The plaintiff agreed to lend the defendant about half of what she wanted, 
and on June 10, 1944, handed to the defendant 320,000 French francs in notes 
of the Bank of France. At that time the landings of the Allies in Normandy 
had started, and the parties were in some doubt as to how much longer the war 
would last. The defendant represented to the plaintiff that her funds were 
in her banking account at the Baker Street, London, branch of the National 
Provincial Bank. The part*es estimated that the war would last two years if 
everything went in favour of the Allies. There was, apparently, a fixed rate of 
exchange, known to both of them, in Monaco at that time. The plaintiff said 
that that would apply to the loan, but that he would like to have a discount 
for the years that the war was to last at the rate of 5 per cent., which would 
be 10 per cent. for two years, and which would have reduced the rate to 159 
francs to the £. The parties agreed to put it at 160 francs in order to calculate 
the amount in pounds sterling which the defendant was to repay to the plaintiff 
after the war was over. She had purported to explain her financial position 
to the plaintiff. The plaintiff prepared and typed certain documents which 
the defendant signed, and paid over the 320,000 francs. 

The documents were as follows :—a document in the French language included 
in the bundle of exhibits signed by the defendant and duly certified by the 
Commissioner of Police of Monte Carlo; a letter which was written by her in 
the English language, and, so far as I know, dispatched by her to the National 
Provincial Bank, Ltd., at the branch to which I have already referred ; a letter 
of the same date addressed to her solicitors, Messrs. Freeman, Haynes & Co. ; 
and a form of cheque, blank as to the date, blank as to the payee, uncrossed, 
filled in for £2,000 in words and in figures, and signed by the defendant. So 
far as the first document, the French document, is concerned, I read from an 
agreed translation, which is as follows: 


Municipality of Monaco. ‘TI, the undersigned, Mrs. Dora Weil, nee Lewis, of the 
Palais Belvedere, 20 Boulevard d’Italie, Monte Carlo, Principality of Monaco, certify 
having addressed my letter of June 10, 1944, to the manager of the National Provincial 
Bank, Ltd., Baker Street branch, 69 Baker Street, London, W.1, and having given my 
cheque No. for the sum of £2,000 sterling on the said bank to with a view to the 
repayment of the said sum of £2,000 sterling to him or to his assigns, which sum he has 
kindly lent to me without interest for the purpose of meeting my personal expenses 
and the payment of doctors’ fees. In thus lending me the sum of £2,000 sterling 
has genuinely helped me in a very difficult situation and has rendered me a great service. 
If, for any reason, or his assigns is or are unable to obtain payment of the said sum 
of £2,000 sterling on presentation of my letter of June 10, 1944, or of my above men- 
tioned cheque I undertake to pay to him or them directly and in cash, not later than 
one month after the declaration of an armistice in the present war between Great 
Beitain and Germany, and even earlier if my account at the National Provincial Bank 
Limited has been released prior to the gaid armistice. After the lapse of the said 
period of one month, the said sum of £2,000 sterling shall bear interest at the rate of 
5 per cent. per annum, payable annually. In the event of my dying before the presen- 
tation of my said letter of June 10, 1944, or of my above-mentioned cheque for the sum 
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of £2,000 sterling, with a view to the refuhd of the said i 
: : -_? sum of £2,000 sterling to re) 
oe I irrevocably acknowledge that the said sum of £2,000 sackene is a de] t 
mae 2 nig oa tose as id estate and that it shall be refundable by priority 
yment of legacies. Mont : Re ( 
meprowed, (Gigael) D. Wail.” g nte Carlo. June 10, 1944. Read and 


The letter to the bank is in the following terms : 


I beg to inform you that today I have issued my cheque No on your good selve 
for the sum of £2,000 sterling to the order of Adis ae me this i for my tet 
expenses and doctors’ bills during the time of financial restrictions in Europe and who 
thus helped me out of a very difficult position and rendered me a great service. Will 
you please honour this cheque on presentation or as soon as the law permits it. These 
imstructions are irrevocable and said cheque has priority over all other payments. 
In the event of my death before presentation of this letter or of the above mentioned 
cheque, I recognise this debt of £2,000 sterling as a binding obligation upon all my heirs 
executors and estate in any country. , 


The letter to the solicitors, after referring to the drawing of the cheque, says 
this in the second paragraph : 











I desire you to give your full attention to the payment of this cheque as soon as the 
law permits it. I have given my word of honour to my friend, from whom I borrowed 
this money, that he will be reimbursed at the first possible moment. You will doubtless 
understand that this money was lent to me in good faith and that everything must be 
done to be agreeable to my friend, who has helped me in most awkward circumstances, 
and to whom I am greatly indebted. 


Then follows the statement that she recognises this sum irrevocably as a binding 
obligation upon her heirs, executors and estate in any country. On June 15, 
1944, and July 8, 1944, the plaintiff paid to the defendant two other sums of 
320,000 francs on the same terms or terms to the same effect. Under those 
documents, the defendant agreed to repay to the plaintiff in effect ‘‘ one month 
after the declaration of an armistice in the present war between Great Britain 
and Germany and even earlier if my account at the National Provincial Bank, 
Ltd., has been released prior to the said armistice.”” None of these cheques 
was ever presented for payment or was sued on. 

I am satisfied that the defendant has never had a banking account at the 
National Provincial Bank, Ltd., Baker Street branch. There was no proof, 
nor was it suggested, that she had a banking account at any other branch. 
The story she told the plaintiff about it was untrue. The plaintiff did 
not know, and there was no other evidence as to, the use to which the defendant 
had put the moneys she had obtained from the plaintiff. I am also satisfied 
that the three transactions in question were, in truth and in fact, transactions 
of loan and were so intended, that they were not, nor were they intended to be, 
in any sense exchange transactions or transactions in currency, direct or indirect. 
The loans were intended +o be repayable out of the defendant’s capital in 
England (if any) in English currency and in accordance with and not against 
the law. I am satisfied that the whole basis of the transactions, notwith- 
standing the terms of the documents, was that the money should be repaid 
after an armistice, or when the Germans had been expelled from France, and the 
calculations and agreement were arrived at accordingly. The parties considered 
together whether the general transaction was illegal or not, and, apparently, 
came to the conclusion that it was not. 

The contract or contracts in question were made in Monaco, the law of which, 
accordingly, applies. The first defence raised was that the transactions were 
prohibited by French law, and, therefore, by Monegasque law to which it was 
applied by decree. The defendant has wholly failed to satisfy me that those 
transactions are prohibited or are illegal or unenforceable by Monegasque law 
or by French law. . 

The second defence raised was that the transactions are illegal in English 
law, and that, therefore, the plaintiff, a foreigner not subject to English law, 
cannot sue here even although the transactions are enforceable by the law of 
Monaco, where made: Santos v. Illidge (1); Hrtel Bieber & Co. v. Rio Tinto 
Co., (2). The House of Lords in the latter case decided that certain con- 
tracts, which were pre-war contracts, were abrogated on the outbreak of war 
inasmuch as their performance would involve trading with the enemy. The 
argument on this defence dealt (a) with the position at common law, (6) under 
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the Trading with the Enemy Act, 1939, aad certain regulations made thereunder 
or under the Defence of the Realm Regulations. It was contended that, at 
common law, a state of war between this country and another abrogates or 
puts an end to all executory contracts which for their further performance 
require intercourse (not necessarily commercial intercourse) between a British 
subject and an enemy alien or anyone voluntarily residing in enemy country. 

Lorp DuNEDIN said in the Ertel Bieber case. (2) ( [1918] A.C. 260, 267) : 

My Lords, the proposition of law on which the judgment of the courts is based is 
that a state of war between this kingdom and another country abrogates and puts 
an end to all executory contracts which for their further performance require, as it 1s 
often phrased, commercial intercourse between the one contracting party, subject of 
the King, and the other contracting party, an alien enemy, or anyone voluntarily 
residing in the enemy country. I use the expression ‘“‘ often phrased commercial 
intercourse *’ because I think the word ‘‘ intercourse ”’ is sufficient without the epithet 
‘“‘commercial.’’ As to this I agree with the judgment of the Court of Appeal in the 
case of Robson v. Premier Oil and Pipe Line Co. (3), where Pickrorp, L.J., delivering 
the judgment of the court, Lorp Cozzns-Harpy, M.R., himself and WARRINGTON, 
L.J., said: ‘The prohibition of intercourse with alién enemies rests upon public 
policy, and we can see no ground either on principle or authority for holding that a 
transaction between an alien enemy and a British subject which might result in detri- 
ment to this country or advantage to the enemy is permissible because it cannot be 
brought within the definition of a commercial transaction.” 

Reference may also be made to Porter v. Freudenberg (4) and a further passage 
in the speech of Lorp DuNEDIN in the Lrtel Bieber case (2) in which he says 
( [1918] A.C. 260, 274) : 

From these cases I draw the conclusion that upon the ground of public policy the 

continued existence of contractual relation between subjects and alien enemies or 
persons voluntarily residing in the enemy country which (1) gives opportunities for 
the conveyance of information which may hurt the conduct of the war, or (2) may 
tend to increase the resources of the enemy or cripple the resources of the King’s 
subjects, is obnoxious and prohibited by our law. 
It was further contended that the mere making of a contract in enemy occupied 
territory by a British subject with a Dutch subject detained there by the sub- 
mergence of war was enough to bring this principle into play and make that 
contract unenforceable here. The defence argued that performance would not 
be enforced by an English court even when the war was over or hostilities 
had ceased or the enemy had been expelled from the occupied territory. It 
has been observed, however, that performance would be illegal only in so far 
as it afforded assistance to the enemy during the war, and that it is no objection 
to the contract that it may profit the enemy after peace is restored : per LoRD 
PARKER OF WADDINGTON in Daimler Co., Lid. v. Continental Tyre & Rubber 
Co., Lid. (5) ( [1916] 2 A.C. 307, 347). It was further contended that ths 
parties were each of them, or; at least, the plaintiff, although a Dutch subject, 
voluntarily residing in the principality of Monaco, and that that was enemy 
territory. The defendant failed to satisfy me that the plaintiff was voluntarily 
so residing. He was in Monaco (Monte Carlo), as I find, because he could not 
escape. No doubt, he end the defendant made the best they could of the 
involuntary situation in which they found themselves, but, if the proposition 
advanced is correct, it would seemingly have prevented the defendant from 
incurring a debt for food or personal expenses, such as clothing or doctors’ fees, 
from anyone not an alien enemy or a person voluntarily residing in alien territory 
or enemy occupied territory for which she could be sued in this country. I 
cannot believe that for a British subject to borrow money for vital necessities 
from one who, in effect, is a fellow prisoner in enemy territory is to trade with 
the enemy. : 

The three documents in this case which the defendant signed and gave to 
the plaintiff describe the moneys sued for as “lent to me without interest for 
the purpose of meeting my personal expenses and the payment of doctors’ 
fees.” Possibly this was not the whole truth, but with German spies about 
(which I was told was the fact) it would obviously not be advisable to refer 
to the reason given originally to the plaintiff by the defendant for her request 
for the loan. I draw no inference adverse to the plaintiff or to the defendant 
from that circumstance, nor from the fact that it was thought better that the 
plaintiff’s name should not be inserted in any of the documents in case, as I 
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understood, they got into the hands of the Germans who might descend on him. 
No authority was cited to me, on behalf of the defendant, which goes as far as 
the propositions contended for. My attention was called to some observations 
by Lorp GREENE, M.R., in the Court of Appeal in the Sovfracht case (6) ({1941] 
3 All E.R. 419, 423). The decision itself was over-ruled, but the observations 
I have referred to were. not, apparently, criticised. The military position in 
Monaco was not elucidated. Apparently, at most there was a military occu- 
A pation, but the Prince and his officers of state were free to legislate, to act, to 
rule and to govern, subject to military exigencies. I was asked from my own 
general knowledge to find that Monaco was, at the material time in 1944, enemy 
occupied territory. I have no general knowledge which enables me to do so 
even if I had felt inclined to substitute that knowledge for evidence which 
possibly could quite well have been obtained either from cross-examining the 
plaintiff or from calling the defendant. Neither of these courses was adopted. 
B I was referred to the judgment in Re Anglo International Bank, Ltd. (7), where a 
similar question arose as to the position in Monaco. The court there did not 
find that it was in enemy occupation. It will be useful to refer to certain 
passages in the judgment of the court in that case, read by Lorp GREENE, M.R. 
After referring to passages in the opinion of Lorp Wricut in the Soufracht 
case (6) ( [1943] 1 All E.R. 76, 84, 85, 89), in which the House of Lords was 
dealing with the position of Holland, the learned Masrer or THE Roxts said 
C this ( [1943] 2 All E.R. 88, 92) : 


One object of the common law rule is to prevent advantage to the enemy. Such an 

advantage may accrue if ‘the occupation is of a character which enables the enemy 

to deal with the inhabitants of the occupied country and their civil rights in such a 

way as to secure profit to himself, whatever his ultimate intentions as to the future 

of the oceupied country may be. It is for this reason that a mere military occupation 

is insufficient to brand the inhabitants as alien enemies since such an occupation does 

D not affect the civil rights of the inhabitants beyond what may be necessary for the 

purpose of conducting military operations. That we are right in construing the. word 

“keep ’’ as used by Lorp WricHrT in a restricted sense is, we think, shown by a con- 
sideration of the opinions of the other members of the House. 


Lorp GREENE, M.R., then refers (ibid.) to the following passages from the 
opinion of Lorp PorTER in the same case ( [1943] 1 All E.R. 76, 93, 95, 97) : 


E— | The inevitable conclusion must I think be drawn that Holland has been for some 
two years and is at present enemy-occupied territory controlled and administered 
by the enemies of this country ... The solution in my view depends on the quality 
of the occupation, to be judged by the time it endures, the amount of control exercised, 
and the extent to which the former government is superseded ... It is enough 
in my view, if it appears from the known circumstances, that the civil and military 
jurisdiction of the country is being exercised by the enemy to the exclusion of the 
former civilian rulers. 


F The MASTER OF THE Ro ts then goes on ( [1943] 2 All E.R. 88, 92) : 


In view of these expressions of opinion, we hope that we are justified in reading the 
language of Lorp Wricut in a way which will bring it into conformity with that 
used by the other members of the House who, while agreeing with his opinion, expressed 
their own views in different language. But even so, apart from the special case of 
Monaco, we have no evidence of the nature of the occupation. 


G He then deals with the case of Poland, Czecho-Slovakia and Belgium, and 
after that with what is sometimes called Vichy France, and proceeds as follows 
(ibid., 93): 

What the exact position is in that part of France which was previously unoccupied 
seems obscure. We have no information as to the extent to which civil rights are being 
interfered with by the enemy in that part of France, save what is generally known 
with regard to conscription of labour. 


H Lorp Greene, M.R., then deals with the case of Monaco (ibid.) : 


In the case of Monaco, where there is one shareholder, we have some information. 
His name is Giuseppe Cogito, his profession that of ragioniere or accountant. His 
earlier registered address was in Milan and the notepaper on which he notified his 
change of registered address to Monte Carlo gave two addresses in Italy as well as an 
address at Monte Carlo. We were invited to infer from these facts that he is an Italian 
national, but I do not think that we should be justified in doing so. The Foreign ei 
was unable to give any information as to the date or conditions of the occupation 0 ae 
Principality by Axis troops which, it said, had clearly been there for some time. e 
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onaco in London, in reply to an inquiry says that, so far as he Is 
eae Ge cea in the Principality a WA is, he understands, “ not occupied, 
although Italian troops are there. From this information, for what it is worth, we 
would infer that the occupation of Monaco is at present only a military occupation, 
although the Italian claims to the French coast as far as Nice may well suggest an 
ultimate intention on the part of Italy to annex the Principality as well. 

Finally, assuming that Monaco was enemy occupied, territory, I cannot find 
that the common law rule prevents a British subject involuntarily in an enemy 
occupied country from lawfully making a contract of the nature made here 
with some one not an enemy. I was not satisfied by any evidence, or by the 
arguments of counsel, that the arrangement between the parties could afford 
assistance to the enemy during the war or at any other time. The arguments 
as to the way in which it might be of such assistance were more imaginative 
than real. It must be borne in mind that the Hrtel Bieber (2) group of cases 
dealt only with contracts lawfully made before the outbreak of war which were 
executory. In the course of his speech in the Ertel Bieber case (2) LoRD DUNEDIN 
says this ( [1918] A.C. 260, 269) : 

There is indeed no such general proposition as that a state of war avoids all contracts 
between subjects and enemies. Accrued rights are not affected though the right of 
suing in respect thereof is suspended. Further, there are certain contracts, particularly 
those which are really the concomitants of rights of property, which even so far as 
executory are not abrogated. 

The position under the Trading with the Enemy Act, 1939, is a little different 
inasmuch as the offence of trading with the enemy may be constituted by 
trading with any individual resident in enemy territory, but ‘‘enemy ”’ does 
not include any person by reason only that he is an enemy subject: s. 2 (1). 
Section 1 (2) provides : 

For the purposes of this Act a person shall be deemed to have traded with the enemy 
(a) if he has had any commercial, financial or other intercourse or dealings with, or 
for the benefit of, an enemy, and, in particular, but without prejudice to the generality 
of the foregoing provisions, if he has . . . (ii) paid or transmitted any money, negotiable 
instrument or security for money to or for the benefit of an enemy or to a place 
in enemy territory .. . 

“Enemy territory ’’ is defined in s. 15 (1) as follows: 

“Ienemy territory ’’ means any area which is under the sovereignty of, or in the 

occupation of, a Power with whom His Majesty is at war, not being an area in the 
occupation of His Majesty or of a Power allied with His Majesty. 
I remind myself that we were at war not only with the Germans, but also with 
the Italians. Under the Trading with the Enemy (Specified Areas) (No. 2) 
Order, 1940, Monaco was deemed to be enemy occupied territory : see, also, 
the Defence (Trading with the Enemy) Regulations, 1940. I do not think 
that borrowing money from a person in enemy territory as between private 
individuals is to trade with the enemy. On the facts I can see no payment, 
transmission of money, issuing of any negotiable instrument or security for 
money by the defendant to or for the benefit of an enemy or to a place in enemy 
territory. I was not directed to any express statement in the statute or in the 
regulations as to what is the position of a British subject involuntarily detained 
in enemy territory who makes a contract with a person similarly involuntarily 
detained not being an enemy alien. The statute seems to be aimed at pre- 
venting British subjects in this country or elsewhere (see s. 14) making a contract 
with enemy aliens or with any person residing in enemy occupied territory. 
Counsel for the defendant was unable to point to anything therein having, 
or to any language hinting at, an extra-territorial effect so far as British subjects 
in such a case as the defendant was in here, but he relied on what he said were 
general principles, meaning, I think, the duty of British subjects, wherever 
they may find themselves to be, not to help the enemy. As I have already 
said, I am satisfied that neither of these parties intended or wished to help 
the enemy—quite the contrary. It may very well have been that the plaintiff’s 
rights were suspended during the war so that he could not have sued here on the 
contracts or the cheques, but that point does not arise. It was argued that all 
persons being British subjects are governed by the Emergency Powers (Defence) 
Act, 1939, s. 3 (1) (b), which reads as follows : ; 


Unless the contrary intention appears therefrom, any provisions contained in, or 
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having effect under, any Defence Regulation shall b) in i 

ng & or, fran 6 so far as th 
prohibitions, restrictions or obligations on persons, septs : . . to all search “it the 
United Kingdom and all persons on board any British ship or aircraft, not being 
Dominion ship or aircraft, and to all other persons being British subjects . . . 


It would, I think, be straining that provision and the regulations (which create 
criminal offences under severe penalties) to construe them as extending to such 
& transaction as I am engaged in investigating. Another reason is that a 
British subject in an enemy occupied country is himself a statutory enemy 
having regard to s. 2 (1) (b) of the Trading with the Enemy Act, 1939, and this 
may be regarded as a transaction at the time it was entered into as between 
two statutory enemies: s. 1 (2) of the same Act. 

It was contended by the plaintiff that, if there were difficulties in law in main- 
taming an action on the contract, he could still ask to have his money back 
as money had and received, and reliance was placed on certain observations of 
Lorp WRIGHT in the Fibrosa case (8) ( [1942] 2 All E.R. 122, 135 et seg.) about 
the law of unjust enrichment. Whether the present rate of exchange between 
the French frane and the £ sterling—assuming, without deciding it, that that 
would be the appropriate rate—would afford the plaintiff, who, I am satisfied, 
was wishing to befriend the defendant, any consolation I leave untouched. 
In any event, the plaintiff is not subject to our law, and the defendant could not 
plead to such a claim for money had and received that she and the plaintiff 
were in pari delicto: see the authorities collected in Parkinson v. College of 
Ambulance (9). 

The last point taken on behalf of the defendant was that she was committing 
an offence under the Defence (Finance) Regulations, 1939, and that, accordingly, 
the transactions were prohibited and unenforceable. The regulations relied 
on in the first place are as follows : 

2 (1) Except with permission granted by or on behalf of the Treasury, no person 

other than an authorised dealer shall . . . buy or borrow any foreign currency or any 
gold from, or lend or sell any foreign currency or any gold to, any person not being 
an authorised dealer . . . 3a (1) Subject to any exemptions which may be granted 
by order of the Treasury, no person shall, either on his own behalf or on behalf of any 
other person, agree to transfer or acquire, or transfer, or acquire otherwise than by 
operation of law or by inheritance, any securities or any interest in securities, unless 
the Treasury or persons authorised by or on behalf of the Treasury are satisfied that 
no person resident outside the sterling area has, immediately before the transfer, 
acquisition, or agreement, any interest in the securities . . . 
The short answer to each of those regulations is that, on the facts as I find them 
to be, the transactions were not within the terms of either of those regulations. 
It was suggested that by handing over the three cheques, the defendant was 
exporting currency. I do not read the regulations as having any extra-terri- 
torial effect on a British subject so as to prevent the handing over in enemy 
territory of cheques drawn on a British bank. Nor can I understand by reason 
of practical war-time difficulties how the Treasury could authorise a transaction 
between two persons residing at Monaco at the material time. The defendant 
did not buy or borrow foreign currency or agree to transfer any securities or 
interest in securities. Another regulation relied on is 3c (1) which reads as 
follows : 

Subject to any exemptions which may be granted by order of the Treasury, no 
person shall, except with permission granted by or on behalf of the Treasury :—(a) 
draw, issue or negotiate any bill of exchange or promissory note, acknowledge any 
debt, or make any payment, so that a right (whether actual or contingent) to receive 
a payment is created or transferred in favour of a person who is resident outside the 
sterling area ; or (b) make any payment to, or place any sum to the credit of, any such 
person... 

For the purpose of this regulation, I treat a cheque as a bill of exchange (Bills 
of Exchange Act, 1882, s. 73), and the three incomplete cheques given to the 
plaintiff as inchoate instruments subject to the provisions of s. 20 of the same 
Act. I think that the regulation is intended, however, to apply to methods 
by which a right to receive a payment is created or transferred in favour of a 
person outside the sterling area, without the permission of the Treasury. The 
regulation, therefore, would prevent the bank on whom the cheques were drawn 
from paying the same to a resident outside the sterling area—¢e.g., the plaintiff 
—during the war. No express authority to the plaintiff to fill up and complete 
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the three cheques in question was proved, nor was any such suggested —_ 
in cross examination. If any such authority so to do is to be implied in a ea 
circumstances, it must be so as to enable the cheques to be presented to ee = 
bank in England when it was lawful to present them and when it was la . 
for the plaintiff to collect the proceeds. They never were completed or presente “ 
negotiated or dealt with in any way. In their present form the cheques create 
or transferred nothing. I think that the words in the regulation * acknowledge 
any debt ” do not mean anything more than some authority similar to bills 
of exchange or promissory notes—possibly orders to pay, or letters of credit 
—under which a banker or other agent is authorised to make a payment. In 
other words, I do not think that the three documents inter partes in French of 
June 10, June 15 and July 8 are within the regulations. There is nothing 
in them to suggest that they are negotiable instruments or authorities to third 
parties to pay or are otherwise transferable. 

Looking at these Finance Regulations as a whole, I think they contemplate 
an authority being given by the Treasury to a person within the realm, per- 
mitting him to do what is otherwise prohibited so as to prevent the unauthorised 
export of sterling, and to control payments abroad in sterling or foreign currency. 
It is suggested that the regulation deals only with transfers from and to accounts 
with bankers, this being in practice the only way in which payment can be 
made to a non-resident. It was argued that the mere handing over of the three 
incomplete cheques constituted the transfer of a right within the meaning of 
reg. 3c (1). It is hardly open to the defendant to raise this contention. 
She purported to draw them on her own non-existent banking account and to 
hand them over possibly as collateral security for the money that she borrowed. 
She had no such banking account or any other anywhere which has been attempted 
to be proved to exist, and the less said on the defendant’s representations to 
the plaintiff, express or tacit on the point, the better. Even if the cheques 
signed by the defendant had been drawn on a genuine banking account of 
hers which was in funds at any material time and even assuming that 
during hostilities in Europe they could have been presented, it is difficult 
to understand, in view of all our war-time regulations and restrictions, how the 
plaintiff could have got the proceeds out of this country, and, if he had done so, 
how it would benefit the enemy. No evidence or argument was offered to me 
on these points on behalf of the defendant. The contract in the Mahmoud 
case (10), cited by the defendant’s counsel, was one made in England and sought 
to be enforced in England, and the decision does not seem to be in point. I 
have nothing to do with the de-merits of the defences raised. I approach the 
decision of this case from the point of view of protecting, so far as need be, 
the State in time of war, The result is that, in my judgment, the defendant 
has not committed any of the breaches suggested, and the transactions are 
now enforceable against her. I give judgment for the plaintiff for the £6,000 
claimed with costs. 

Judgment for the plaintiff with costs. 

Solicitors : William Charles Crocker (for the plaintiff); Pettiver d& Pearkes 
(for the defendant). ? 


[Reported by F. A. Amizs, Esq., Barrister-at-Law.] 


R. v. BLACKPOOL RENT TRIBUNAL. Ez parte ASHTON. 


[Krve’s Beno Drviston (Lord Goddard, O.J., Humphreys and Pritchard, 
JJ.), April 21, 29, 1948.] 


Rent Control—-Furnished letting—“ Furniture ’—Electric clock—Curtains—GQas 
cooker—Ascot water heater—Furnished Houses (Rent Control) Act, 1946 

(c. 34), 8. 2 (1). 
t In an application to a rent tribunal for a reduction of his rent under the 
. Furnished Houses (Rent Control) Act, 1946, s. 2 (1), the tenant of a flat 
set out, as the furniture in the flat, curtains in two rooms (which were supplied 
by the landlord because he wanted uniformity of appearance in the block 
of flats), a gas cooker and an electric clock. The flat also contained an 
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Ascot water heater which was the property of the landlord 
no reference to any of these Bian th his Tetaniy agreement. oo 

HELD : as regards the clock and the curtains, the principle de minimis 
applied; the cooker and Ascot heater were both part of the ordinary 
equipment of a dwelling-house ; the flat, therefore, was not let “in con- 
sideration of a rent which includes payment for the use of furniture ” 
within s. 2 (1) ; and the tribunal had no jurisdiction to entertain the tenant’s 
application. 

Observations of Viscount Smmon in Palser v. Grinling, Propert } 
Co., Ltd. v. Mischeff ( [1948] 1 All E.R. 1, 9), aphedin, ee 

Per cur.: In R. v. Hampstead and St. Pancras Rent Tribunal, Ex parte 
Ascot Lodge, Lid. ( [1947] 2 All E.R. 12), and R. v. Croydon and District 
Rent Tribunal, Ex parte Langford Property Co., Ltd. ( [1948] 1 K.B. 60), 
which had to do with premises let at a rent which included payment for 
services, the court laid down that the only question was whether the 
tenant was contractually entitled to receive the services from the landlord, 
and not whether the landlord, in fact, supplied the same as a matter of 
grace or convenience. It is possible that different considerations apply 
in a case where a letting is alleged to be with furniture. The landlord, 
merely by omitting all reference to furniture in the tenancy agreement, 
cannot prevent the rent tribunal acquiring jurisdiction if, in fact, what 
is let is a house “in consideration of a rent which includes payment 
for the use of furniture.” 


{For THE FuRNISHED Hovusrs (Rent Controy) Act, 1946, see HALSBURY’S 
STATUTES, Vol. 39, p. 228.] 


Cases referred to : 
(1) R. v. Hampstead and St. Pancras Reni Tribunal, Ex p. Ascot Lodge, Ltd., [1947] 
2 All E.R. 12; [1947] K.B. 973; [1947] L.J.R. 1003; 176 L.T. 560. 
(2) R. v. Croydon and District Rent Tribunal, Ex p. Langford Property Co., Litd., 
[1948] 1 K.B. 60; 177 L.T. 538. 
(3) Palser v. Grinling, Property Holding Co., Lid. v. Mischeff, [1948] 1 All E.R. 1; 
[1948] L.J.R. 600. 


Morton by the landlord, Eric Sandiford Ashton, for an order of certiorari 
to bring up and quash an order of the Blackpool Rent Tribunal, dated Nov. 
17, 1947, reducing the rent of certain premises. 

The landlord applied for the order of certiorari on the ground that the tribunal 
had no jurisdiction to entertain an application by the tenant under the Furnished 
Houses (Rent Control) Act, 1946, s. 2 (1), because the premises had been let 
unfurnished. The Divisional Court now held that the letting was not a furnished 
letting and, therefore, the rent tribunal had no jurisdiction to entertain the 
application, and the order of certiorari was granted. The facts appear in the 
judgment of the court delivered by Lorp GopparD, C.J. 


P. C. 8. Kershaw for the landlord. 
H. L. Parker for the tribunal. 


The tenant did not appear. 
Cur. adv. vult. 


Apr. 29. LORD GODDARD, C.J., read the following judgment of the 
court. In this case counsel for the landlord moved for an order of certiorari 
to bring up and quash the determination and order, dated Nov. 17, 1947, of the 
rent tribunal for Blackpool and some other districts of Lancashire constituted 
under the provisions of the Furnished Houses (Rent Control) Act, 1946, whereby 
the tribunal reduced the rent payable under an agreement of Mar. 8, 1947, made 
between Eric Sandiford Ashton, the landlord, and Gabriel Watson, the tenant. 
The rent reserved under the original agreement was £30 16s. per lunar month. 
By a subsequent agreement dated Apr. 5, 1947, the landlord agreed to accept 
a reduced rent of £21, equivalent to £5 5s. a week, and the tribunal reduced the 
rent to £3 3s. @ week. ‘The question is whether the tenancy was one to which 
the Furnished Houses (Rent Control) Act, 1946, applies. As its title states, 
it is: 

An Act to make provision with respect to the rent of houses or parts thereof let at a 
rent which includes payment for the use of furniture or for services. 
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The material section of the Act is s. 2, which provides : 
ight to occupy 4s @ 
1) Where a contract . . . grants to another person . . . the rig occupy 
Pare peie a house or part of a house . . . in consideration of a rent which ennee 
payment for the use of furniture or for services . . . it shall be lawful for eer party 
to the contract or for the local authority to refer the contract to the tribunal for the 
district ... 


There is no question that, if the contract was one the consideration for 
which was a rent which included payment for the use of furniture, the tribunal 
had jurisdiction and, in reducing the rent as they did, they did not go beyond it. 

The agreement under which the flat was let was an ordinary common form 
of agreement for the letting of unfurnished premises and from first to last there 
is no mention of furniture in the contract. There is a covenant which is usually 
found in an unfurnished letting whereby the tenant covenants to keep the interior 
of the premises and the doors, window fittings and landlord’s fixtures thereof 
in good and tenantable repair and condition, and another covenant to deliver 
up the said premises at the end of the said tenancy together with the stoves, 
grates, cupboards, shelves and other landlord’s fixtures and fittings in such 
good and tenantable repair. From the affidavit of the chairman of the tribunal 
it appears that, when they inspected the premises, they found an electric 
clock with a plug which fitted into a wall socket connected with the electric 
supply, curtains in at least two rooms, a gas cooker, and an Ascot water heater. 
The gas cooker. appeared to be new and was connected to the supply pipe by a 
short length of pipe which could easily be detached and was of an ordinary 
type known as a “main.” The Ascot water heater, which is a gas heater of 
the geyser type for the supply of hot water, was fastened to the wall by screws 
and its removal could be effected by uncoupling three unions and unscrewing 
two nuts. There is no question that all these articles which we have mentioned 
were on the premises at the time when the tenant took possession. In the 
application to the rent tribunal in which the tenant had to state whether the 
premises were let with use of furniture, he set out, as the furniture, curtains 
in two rooms, stove and clock, and no reference was made to the Ascot water 
heater. From one of the exhibited letters in the case, it appeared that the 
landlord had put curtains in two rooms because he wanted uniformity of appear- 
ance in the building in which the demised premises were situate, the premises 
being a flat. There was no covenant or agreement by the landlord to supply 
them, nor was there any covenant or agreement by the tenant to-use them. 

Two cases under this Act have previously been before this court, R. v. Hamp- 
stead and St. Pancras Rent Tribunal, Ex parte Ascot Lodge, Ltd. (1) and R. v. 
Croydon and District Rent Tribunal, Ex parte Langford Property Co., Ltd. (2). 
Both cases were dealing with services, the provision of services having the 
same effect as the provision of furniture in giving a tribunal jurisdiction. In 
those cases the court laid down that the only question was whether the tenant 
was contractually entitled to receive the services from the landlord, and not 
whether the landlord, in fact, supplied the same as a matter of grace or con- 
venience. In our opinion, it is quite possible that some different considerations 
may apply in the case of furniture. For instance, the landlord, merely by omit- 
ting all reférence to furniture in the agreement, could not prevent the tribunal 
acquiring jurisdiction if, in fact, what was let was a furnished house, or, to use 
the words of the Act, a house “‘ in consideration of arent which includes payment 
for the use of furniture.” At the same time it by no means follows that what 
was ordinarily an unfurnished letting would be turned into a furnished letting 
because a chattel, which belonged to the landlord and could be dignified 
by the name of a piece of furniture, was left on the premises. The question would 
be whether the letting was in consideration of a rent which included payment 
for the use of furniture. 

How the clock came to be left on the premises is not explained. In our 
opinion, it is impossible to say that, because an electric clock, which, no doubt. 
would be a great convenience to the tenant, is found in a flat and belongs to the 
landlord, the rent of the flat must have included payment for its use. Similarly, 
with regard to the curtains. In any case, in our opinion, the doctrine of de 
minimis would apply in regard to the curtains, as we think it would to the clock. 
It is impossible to suppose that the rent includes payment for their use any more 
than it would, e.g., for window boxes outside the windows in the front of the 
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building, if the landlord had put some there to make the whole building in which 
the flats are situate attractive. The gas cooker and Ascot water heater stand in 2 
somewhat different position. With regard to the Ascot water heater, it is to be 
observed that the tenant, in making his application to the tribunal, made no 
reference to it and, in our opinion, he was quite right in omitting to do so. We 
can see no reason why a heater of that description should be in any different 
position from that of a boiler, which would be part of the ordinary equipment 
of a flat to which there was not a constant supply of hot water provided, and, 
indeed, in our opinion, the same considerations apply to the gas cooker as 
apply to the water heater. 

In considering whether these articles are to be considered as furniture, it is 
necessary to refer to Palser v. Grinling, Property Holding Co., Ltd. v. Mischeff 
(3) in the House of Lords. Those were cases under the Rent Restrictions 
Acts, which would not apply if there was a furnished letting. The Act which 
we have to consider applies only where there is a furnished letting. The wider 
the definition given to furniture, the more difficult it is for a tenant who seeks 
the protection of the Rent Restrictions Acts, and the better it is for one who 
seeks to take advantage of the Furnished Houses (Rent Control) Act, 1946. 
That anyone would consider that this flat was let as a furnished flat in the 
ordinary acceptation of that term, it is impossible to believe. At the same time, 
if the words of the Act oblige us to hold that it is brought within its terms, 
we must do so, whatever a person not a lawyer would say. In his speech in 
Palser v. Grinling, Property Holding Co., Ltd. v. Mischeff (3), Viscount Stmon, 
in considering whether articles are to be regarded as furniture, said ( [1948] 
1 All E.R. 9): 


. . . the first question is whether the articles in question are commonly regarded as 
“furniture”; if so, loose articles are necessarily included in the expression, while 
articles which are not loose will or will not be furniture according to the nature and 
degree of attachment .. . 


In our opinion, a gas cooker is not commonly regarded as furniture. Is there 
any more reason why it should be regarded as furniture than a kitchen range ? 
A kitchen range, very likely, could be removed without damaging the fabric 
of the house, as, assuredly, can many fireplaces. A gas cooker is provided 
because a person who takes a flat naturally expects to find as part of the flat 
something on which he can cook. It is part, indeed, of the ordinary equipment 
of the tenement, as much as a door or a window or the pedestal in the lavatory, 
although the latter may be fixed more permanently and firmly than a gas stove. 
It is not, we feel convinced, what is ordinarily called furniture, and we think 
that the Ascot heater (which, as we have already said, the tenant did not consider 
furniture) is a fortiort not furniture. 

We venture to think it is not part of a tribunal’s duty to endeavour to find, 
by giving a strained construction to ordinary language, a means of exercising 
their control over unfurnished lettings. Parliament has given tenants of un- 
furnished houses within certain rents and rateable values a large degree of 
protection by means of the Rent Restrictions Acts. Although no limit of rent 
or rateable value is fixed in the Furnished Houses (Rent Control) Act, 1946, 
it cannot be doubted that Parliament was really concerned with the exorbitant 
rents which people may be called on to pay for a few furnished rooms, the 
furniture of which is often of a very poor description and of little value. If 
the letting comes within the terms of the Act, it is our duty to give effect to it, 
but, in our opinion, it would be quite wrong to say that there was here a letting 
in consideration of a rent which included payment for the use of furniture, and 
for these reasons, in our opinion, the rent tribunal assumed a jurisdiction which 
they did not possess and the order for certiorari must go. 

Certiorart granted. No order as to costs. 

Solicitors: Boxall & Boxall, agents for C. M. Philipps & Son, Blackpool 
(for the landlord) ; Solicitor, Ministry of Health (for the tribunal). 

[Reported by F. A. Amtrs, EsqQ., Barrister-at-Law.] 
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GREEK GOVERNMENT v. MINISTER OF TRANSPORT. 
THE ILISSOS. 


{[Kinq’s Bencw Drviston (Sellers, J.), April 9, 23, 1948.] 


Charterparty—Time charter—Payment of hire—Suspension of hire clause—Hire 
not payable in respect of time lost owing to “ deficiency of men . . . OF other 
accident ’’—Refusal of officers and men to sail during war except m convoy. 

A clause in the charterparty of a ship, hired under a time charter, pro- 
vided: “‘ In the event of dry-docking or other necessary measures to main- 
tain the efficiency of the vessel, deficiency of men or owners’ stores, break- 
down of machinery, damage to hull or other accident, either hindering 
or preventing the working of the vessel and continuing for more than 24 
consecutive hours, no hire to be paid in respect of any time lost thereby 
during the period in which the vessel is unable to perform the service 
immediately required.”” An addendum to the clause provided that “in 
the event of loss of time due solely to inability to get or to complete a crew,” 
full hire would be paid for the first 72 hours of such loss of time and half 
hire, in certain cases, for the next 72*hours. When the ship was due to sail 
from Newcastle, Australia, on Dec. 16, 1943, she was delayed for a week 
owing to the refusal of her officers and crew to sail except in convoy and 
she was thus unable to perform the service immediately required, although 
numerically there was a full complement of officers and crew. The 
charterer contended that the delay was due to “ deficiency of men” or 
“other accident ’? within the meaning of the suspension of hire clause, 
and that, therefore, he was not liable to pay hire for that period :— 

HELp : (i) the words “‘ deficiency of men ”’ in the suspension of hire clause 
meant numerical insufficiency, and their inclusion in the clause was directed 
to putting the vessel off hire when a full complement of officers and crew 
for working the ship was not available ; they did not apply where there 
was a complete crew, but the men for some reason refused to work ; and, 
accordingly, the delay was not due to a “ deficiency of men ”’ within the 
meaning of the suspension of hire clause so as to relieve the charterer from 
his obligation to pay hire for the period from Dec. 16 to Dec. 23, 1943. 

(ii) the wilful refusal of the officers and crew to sail except in convoy 
was not an “ accident ”’ within the meaning of the suspension of hire clause. 

The Torbryan ( [1903] BP. 194; 89 L.T. 265), distingwished. 

[As TO PAYMENT OF HIRE UNDER TIME CHARTER, see HALSBURY, Hailsham 
Edn., Vol. 30, pp. 308-312, para. 500; and ror CassEs, see DIGEST, Vol. 41, pp. 357- 
363, Nos. 2060-2106.] 

Cases referred to: 

(1) Inman S.S. Co., Lid. v. Bischoff, (1882), 7 App. Cas. 670; 52 L.J.Q.B. 169; 

47 L.T. 581; 41 Digest 357, 2064. 
(2) The Torbryan, [1903] P. 194; 72 L.J.P. 76; 89 L.T. 265; 41 Digest 430, 2705; 
affg., [1903] P. 35. 

SprciaL Case stated by an arbitrator under the Arbitration Acts, 1889-1934. 

The claimants, the Greek Government, as disponent owners of the ship Ilissos, 
claimed from the charterer, the Minister of Transport, hire for the vessel under 
a time charter for the period Dec. 16 to Dec. 23, 1943, while the vessel was 
detained at Newcastle, Australia, because the officers and crew refused to sail 
except in convoy. The charterer claimed that under a suspension of hire 
clause in the charterparty he was relieved from his obligation to pay hire during 
that period because the inability to sail was due to a “ deficiency of men .. . 
or other accident ”’ within the meaning of the charterparty, and he counter- 
claimed to recover a sum paid by him as hire. The arbitrator made his award 
in favour of the claimants and SELLERs, J., now upheld the award. The facts 
appear in the judgment. 


Sir Rotert Aske, K.C., and Mocatta for the shipowners. 
Sir Wiliam McNair, K.C., and E. W. Roskill for the charterer. 
Cur. adv. vult. 
Apr. 23. SELLERS, J., read the following judgment: This case comes 
before me on an award in the form of a Special Case. The dispute arises under 
a time charter. The shipowners claim hire and the charterer resists the claim 
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and counterclaims to recover a sum paid by him as hire, but which he alleges 
relates to a period when the vessel was off hire. The controversy arises over 
the meaning and effect and application of the words “ deficiency of men . 

or other accident ’’ in the suspension of hire clause. 

By a time charter dated Aug. 29, 1941, the claimants, as disponent owners, 
agreed to let and the charterer agreed to hire the vessel Ilissos for a hire of 
16s. 6d. per ton per month. The charterparty provided, by cl. 4, that while the 
vessel was on hire the charterer was to provide and pay for all coal, and it 


included the following provisions relating to suspension of hire and deficiency 
of crew : ; 


11 (a). In the event of dry-docking or other necessary measures to maintain the 
efficiency of the vessel, deficiency of men or owners’ stores, breakdown of machinery, 
damage to hull or other accident, either hindering or preventing the working of the 
vessel and continuing for more than 24 consecutive hours, no hire to be paid in respect 
of any time lost thereby during the period in which the vessel is unable to perform 
the service immediately required ... 34. (Addendum to cl. 11 (a) ). Notwith- 
standing the provisions of cl. 11 (a), it is agreed that in the event of loss of time due 
solely to inability to get or to complete a crew (a) full hire will be paid for the first 
72 hours of such loss of time, and (b) in the event of such loss of time taking place at 
a port in the United Kingdom or in ports in the British Empire overseas and continuing 
beyond such 72 hours, half hire will be paid for a further period of 72 hours, but 
thereafter hire shall cease until the vessel is again ready to resume her service. 

The Special Case finds as follows : 

On Dec. 16, 1943, while the vessel was subject to the charter and was ready to sail 
from Newcastle, Australia, her officers and crew refused to sail except in convoy, 
and because of this refusal the vessel remained at Newcastle until, on Dec. 23, 1943, 
the officers and crew agreed to proceed without convoy. There was at all material 
times a full complement numerically of officers and crew, but they were not willing to 
work, and consequently the vessel was unable to perform the service immediately 
required. 


The only point argued before the learned arbitrator was whether cl. 11 (a) 
and its addendum operated to relieve the charterer in whole or in part from his 
obligation to pay hire during the period of the delay at Newcastle and to provide 
and pay for coals consumed during that period. The learned arbitrator found : 

In so far as it is a question of fact I find, and in so far as it is a question of law I 
hold, that there was not at any material time a deficiency of men or other accident, 
either hindering or preventing the working of the vessel, or any liability to get or to 
complete a crew. 


He also held : 

. . that cl. 11 (a) and its addendum do not relieve the charterer in whole or in part 
from his obligation to pay hire, that the claim succeeds, and that the counterclaim 
fails. 

He made an award in favour of the shipowners in these words : 
Subject to the decision of the court, I award that the charterer do pay to the claimants 
the sum of £388 17s. 6d. 


In argument here both sides invited the court to look at the charterparty 
as a whole and referred to various other clauses. The shipowners had, under 
this charterparty, to place the vessel at the disposal of the charterer in every 
way fitted for ordinary cargo service, with a full complement of officers and crew, 
which means officers and crew of reasonable skill and competence in their 
respective duties. Clause 13 is directed to limiting the shipowners’ liability to the 
charterer for loss, damage or delay, and excludes loss arising or resulting from 
“strikes, lock-outs or stoppage or restraint of labour (including the master, 
officers or crew) ’’ whether partial or general. That clause is made expressly 
subject to cl. 11 (a) and the addendum thereto, but it was not suggested by either 
side that these words had any significance, except, perhaps, to emphasise that 
the suspension of hire clause stands unimpaired. No breach of contract was 
alleged, and the position is that the charterer is liable to pay hire unless there 
is a provision in the contract by which it has been agreed that hire shall be 
suspended and the charterer brings himself within the provision. The pl 
accepted this obligation and alleged that the facts found established either 
“ deficiency of men” or “ other accident.” If he is right about this, he relies 
on the finding of fact that there was no inability to get or complete a crew, 
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and, therefore (it is submitted) he is not liable for the limited hire under cl. 34. 
It was argued by counsel on his behalf that the view taken by the arbitrator 
that “deficiency of men”? means “ numerical insufficiency . was & narrow 
view ; that ‘‘ deficiency ”’ could be, and was here, both quantitative and quali- 
tative ; and that, in its context, it required, not only sufficiency in numbers, 
but also that the men should be able and willing to work. It was submitted 
that the dictionary meaning was wide enough to cover not only insufficiericy n 
numbers, but also lack of willingness to work for whatever reason. Reference A 
was made to Lorp BLACKBURN’Ss well-known observations in Inman Steamship 
Co., Ltd. v. Bischoff (1), where, citing MaupE aNnD POLLOCK ON SHIPPING (3rd 
ed., p. 235), he said (7 App. Cas. 670, 685) : 

‘‘ Constructions . . . leading to absurd and unreasonable results will be avoided, 
if this can be done without violence to the terms used, because, where the intention 
is not clearly expressed, the parties are not to be presumed to have meant to make an 
absurd or unreasonable contract.” B 


The arbitrator’s view, it was said, would involve that, if so many of the officers 
and crew were sick on board that the vessel could not be worked, the vessel 
would not be off hire because the numbers would be there, whereas, if the sick 
men were removed to hospital on shore, it would be different. A comparison 
was made between ‘‘ deficiency of men”’ and “‘ deficiency of owners’ stores,” 
and counsel illustrated the case of stores being present on board, but bad and CG 
unfit for human consumption, and of lubricant which was of a wrong quality 

or kind for the engines and, therefore, unserviceable. It was said that the 
stores would be numerically there and in that sense not deficient, but that they 
would properly be described as deficient. 

Notwithstanding some attractiveness in this argument, I do not find it on 
examination to be acceptable. The comparison between “‘ deficiency of men ”’ 
and “ deficiency of stores ’”? does not, in my view, assist the charterer’s conten- D 
tion. Stores which are bad or unfit for consumption or use can be regarded 
as no longer existing, and, therefore, any shortage in the remaining supplies 
would be “deficiency of stores.’”’ Failure to provide lubricant which was 
suitable for the vessel would be a breach of the charterparty by the shipowner, 
for which he would ba liable, subject to any protection provided by cl. 13. 
The inability of officers and men to work through sickness or injury would, 
in my view, amount to “‘ deficiency of men ” and the clause would apply if the E 
working of the vessel was hindered or prevented thereby, and it would make no 
difference if the incapacitated members of the crew were in the ship or in 
hospital on shore. Physical inability to work is different in quality and character 
from refusal to work when full capacity to work exists. In my opinion, the 
provision “‘ deficiency of men” in the suspension of hire clause is directed to 
putting the vessel off hire when a complement of officers and crew for working 
the ship is not available. Here there was no failure in the complement. The F 
complete crew was present in the ship and able to work, but, for the time being, 
they were unwilling to take the ship to sea, except in convoy. On these facts the 
learned arbitrator has found that there was not at any material time a “ deficiency 
of men.” I am of opinion that his decision was right in law. No real guidance 
on the point seems to be available in any of the authorities. I think that 
different or additional words would have been used if it had been intended to 
place the vessel off hire because, for some reason, the men refused to work. 
Clause 13 refers to “ strikes, lock-outs or stoppage or restraint of labour (including 
the master, officers or crew).’’? No such words occur in the suspension of hire 
clause. “‘ Deficiency ”’ in its plain meaning means “ numerical insufficiency,” 
and I am of opinion that that is its meaning in this clause of the charterparty, 
although in some usages it may mean something more. Inability to get or 
complete a crew may be due to a variety of causes, including a refusal of men to H 
sign on because of war conditions or the nature of the voyage. Ifa deficiency 
or shortage of men had arisen in that way, then it would seem that the charterer 
would be liable only for the limited hire under el. 34, but here the arbitrator 
has found. no inability to get or to complete a crew, for the vessel at all times 
had her full complement. 

Further, or alternatively, the charterer relies on the provision ‘or other 
accident.’’ Notwithstanding that the crew’s refusal to work was wilful and 
intentional, it was said that the event, as far as the parties to the contract were 

: 
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concerned, was fortuitous and unexpected and was properly described as an 
accident. Reliance was placed on The Torbryan (2) in the Court of Appeal 
but that was a very different case, as appears from the findings of PHILLIMORE, 
J., in the court of trial. In that case the Court of Appeal seem to have found 
[per COLLINS, M.R. ([1903] P. 194, 201)] that the parties swept all the 
enumerated exceptions “‘ into the category of ‘ accidents ’.” I do not find it 
possible to do so here. The wilful refusal of the officers and crew to sail except 
in convoy does not appear to me to have any element of “ accident.” It is not 
an accident and it in no way resembles any of the other enumerated events 
which would serve to put the vessel off hire. I am, therefore, of the opinion 
that the learned arbitrator’s decision on this point also was right in law. 

The two questions asked of the court are set out in the Special Case as follows : 

(1) Whether on the facts found by me and on the true construction of the charterparty 
the claimants are entitled to recover £388 17s. 6d. from the respondent ? (2) Whether 
on the facts found by me and on the true construction of the charterparty the charterer 
is entitled to recover £964 6s. 1d. from the claimants ? 


The result of this judgment is that the answer to the first question is ‘‘ Yes” 
and the answer to the second question is ‘“‘ No.” Therefore, the award stands. 
Judgment for the claimants with the costs of setting down and arguing the special 
case. 
Solicitors: Holman, Fenwick & Willan (for the shipowners); Treasury 
Solicitor (for the charterer). 
[Reported by F. A. Amizs, Esq., Barrister-at-Law.] 


BROOKS AND ANOTHER v. PRESCOTT AND OTHERS. 
[Court or ApprEAL (Somervell and Cohen, L.JJ.), May 5, 6, 1948.] 


Discovery—Production of documents—Documents relating solely to defendants’ 
case—Police officer’s notebook—Action against officer—Claim for damages 
for false imprisonment. 

On an order for discovery in an action for damages for false imprison- 
ment and, assault, the defendants, police officers, set out in their affidavit 
as documents which they objected to produce their police notebooks, 
stating that those documents related solely to their own case and not to 
the case of the plaintiffs and did not in any way tend to support or prove 
the plaintiffs’ case or to impeach their own :— 

HELD: assuming that the notebooks related solely to the defendants’ 
case, the defendants were entitled to resist the application for their pro- 
duction, since the plaintiffs were not entitled to the production of documents 
which related solely to the defendants’ case and, did not support the plaintiffs’ 
case, and this privilege was not confined to documents which were admissible 
in evidence. 

Frankenstein v. Gavin’s Cycle Cleaning & Insurance Co. ( [1897] 2 Q.B. 
62) and O’Rourke v. Darbishire ( [1920] A.C. 581), followed. 

A.-G. v. Emerson (1882) (10 Q.B.D. 191), explained and distinguished. 


[As Tro DocumENtTS RELATING SOLELY TO THE CASE OF THE Party, see HALSBURY, 
Hailsham Edn., Vol. 10, pp. 400, 401, para. 482 ; and ror CasEs, see DIGEST, Vol. 18, 
pp. 148, 149, Nos. 983-990. 
As ro CONCLUSIVENESS OF AFFIDAVIT, see HALSBURY, Hailsham Edn., Vol. 10, 
pp- 367, 368, para. 445 ; and ror CasEs, see DIGEST, Vol. 18, p. 87, Nos. 389-391.] 
Cases referred to : 
(1) Frankenstein v. Gavin’s Cycle Cleaning & Insurance Co., [1897] 2 Q.B. 62; 66 
L.J.Q.B. 668 ; 76 L.T. 747; 18 Digest 87, 391. 

(2) O'Rourke v. Darbishire, [1920] A.C. 581; 89 L.J.Ch. 162; 123 RGSS 
Digest 84, 377: ; 

(3) pera Emerson, (1882), 10 Q.B.D. 191; 52 i).0.B. 67». 48.L,T. 183 18 


Digest 87, 389. - s rc 
(4) Re Strachan, [1895] 1 Ch. 439; 64 L.J.Ch. 321; 72 L.T. 175; 59 J.P. 102; 


60 J.P. 36; 18 Digest 63, 198. 
(5) Benbow v. Low, (1880), 16 Ch.D. 93; 50 L.J.Ch. 35; 44 L.T. 119; 18 Digest 


195, 1429. 
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InTERLOcUTORY APPEAL by the defendants from an order of CassELs, J., 
in chambers, dated Apr. 6, 1948. : : 

On an application ee the plaintiffs in an action for damages for false imprison- 
ment and assault, CassELs, J., made an order for the inspection of documents set 
out in the schedule to the defendants’ affidavit. The defendants, police officers, 
appealed from the order on the ground that the documents, described as police 
notebooks, related solely to their own case and not to the plaintiffs’ case. The 
Court of Appeal now allowed the appeal. The facts appear in the judgment 
of SOMERVELL, L.J. 


Blackledge for the defendants. Sees 
Selwyn Lloyd, K.C., and J. Glyn Burrell for the plaintifts. 


SOMERVELL, L.J.: This is an appeal from an order of CassEts, J., 
made on Apr. 6, 1948. The action is one brought by two plaintiffs against 
five police constables and a police superintendent, and the claim is for damages 
for false imprisonment and assault in connection with events which took place on 
Jan. 10, 1948. Put shortly, the plaintiffs say that the police constables assaulted 
them and falsely imprisoned them at the police station where the superintendent 
was involved in the alleged tort. The defence is a denial of any tort and it is 
said that the constables “‘ requested the plaintiffs to alight from the car in the 
course of inquiring whether they, or either of them, were drunk or under the 
influence of drink to such an extent as to be unfit to have charge of the said 
vehicle,” that the car was drawn up in a cul-de-sac off the main road without 
lights, that the man who was driving was intoxicated, and that, as he was being 
taken to the police station, inquiries were made of the others to see whether 
they were fit to be left in charge of the car. It is common ground that the 
plaintiffs were taken into the police station, but the defendants deny that they 
did anything wrongful. 

An order was made for discovery, and the defendants put in an affidavit, 
two paragraphs of which I will read : 


(2) We each object to produce the said documents set forth against our respective 
names in part II of sched. I hereto. (3) The last-mentioned documents consist solely of 
memoranda which will be referred to by us or any of us only when it is necessary for 
us or any of us to refresh our memories on matters in question in this suit. 

The documents set out in pt. II of sched. I are : 


Notebooks issued to us by the Chief Constable, Wallasey, and headed ‘“ County 


Borough of Wallasey. Police general notes, reports, enquiries, statements ” as 
follows ... 


Six notebooks are set out, but one of them contains nothing which has any 
reference to the matters in dispute. On that affidavit the plaintiffs applied 
under R.S.C., Ord. 31, r. 15, for inspection of the notebooks. The matter came 
before the learned judge and he ordered “ that the plaintiffs by their solicitors 
be at liberty to inspect the documents set out in pt. II of sched. I” to which I 
have referred. In my opinion, on the matter as it was then before the learned 
judge, that order was rightly made. There seems to me to be nothing in the 
paragraphs which I have read which entitles the defendants to refuse to produce 
these documents. An appeal was made against that order and a further 
affidavit was sworn. Counsel for the plaintiffs raised the question whether 
the defendants should be allowed to rely on this affidavit sworn after the learned 
judge’s order. We decided that if leave were necessary to enable the defendants 
to rely on that affidavit it was a case in which leave should be given, and, 
therefore, the appeal comes before us on the basis of this second affidavit. In this 
affidavit there is this paragraph referring to the documents in question: “ To 
the best of the knowledge, information and belief of us,”’ and then the names 
of the five defendants whose notebooks are now involved are set out: 


. . . the last mentioned documents relate solely to our own ... case and not to 


the case of the plaintiffs, and do not in any way tend to support or prove their case or to 
impeach our own. . . case. 


That paragraph is based on principles which have been laid down in various 
cases, but I think that it will only be necessary for me to refer to two of them. 
The first is Frankenstein v. Gavin's Cycle Cleaning and Insurance Co. (1), which 


E 
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was decided by the Court of Appeal, consistin 
= ; g of Lorp Esuer, M.R., A. L. 
Smith, L.J., and Currry, L.J. The headnote is as follows: 


In an action for an alleged mis-representation in the prospectus of a company the 
statement complained of was that 12,500 persons had enrelisd themselves = paanial 
subscribers to the company. In an affidavit of documents the defendants stated that 
they had in their possession 12,500 applications by persons wishing to be enrolled as 
annual subscribers to the company, but that they objected to produce them on the 
ground that they.were part of the evidence supporting the defendants’ case, and did 
not support or tend to support the plaintiff’s case, and contained nothing impeaching 
the case of the defendants :—Held, that ‘the plaintiff was not entitled to inspection 
of the applications. 


In the course of his judgment, Currry, L.J., said ( [1897] 2 Q.B. 62, 65) : 


The defendants mention in their schedule of documents 12,500 applications by persons 
wishing to become subscribers, and they object to allow inspection of those applications 
on the ground that they form part of the evidence in support of the defendants’ case, 
and do not support or tend to support the plaintiff’s case, and contain nothing impeaching 
the defendants’ case. That is the proper affidavit to make in support of the claim 
of privilege. 

It will be noticed that in that passage Currry, L.J., mentioned that part of 
the objection was that the documents ‘“‘ form part of the evidence in support 
of the defendants’ case.”” In the House of Lords in O’Rourke v. Darbishire (2) 
a number of points were argued, and, among them, whether, in this class of 
privilege, it was necessary that the documents in respect of which inspection 
was resisted should be documents which in themselves were admissible as evidence, 
and, it was held that the claim against production for inspection was not restricted 
to documents which were in themselves admissible in evidence. The point 
was fully argued and, although I think that most of their Lordships took the 
view that the matter could have been decided, so far as that particular part 
of the case was concerned, on other grounds, it was dealt with, I.think, in all 
the speeches of the noble and learned Lords. Viscount Finuay set out ( [1920] 
A.C. 581, 605) the affidavit, the validity of which was under consideration. It 
was in these terms : 

To the best of our knowledge information and belief the said documents Nos. 434 
and 436 and (so far as we object to produce the same) 437 either do not in any way 
relate to the matters in issue in this action or in so far as they do relate to the same 
relate solely to our case and to the case of our said co-defendants and not to the case 
of the plaintiff and do not in any way tend to support the plaintiff’s case or impeach 
our own. 

As will be seen, in all essential matters the affidavit in the present case follows 
the form which was considered in that case. 

I might say a word in passing on the expression “relate solely to our case.” 
What that means is, I think, perfectly clear in the context. The same word, 
** relate,’ is also used by Viscount Frnuay. Of course, in one sense a document 
which assists the defence to make out its case relates to the plaintiff’s case 
in that the defendant hopes that it will destroy the plaintiff’s claim, but what is 
clearly meant by the word “relate” here (having regard to the words 
which follow) is that there is nothing in these documents which helps 
the plaintiff to establish his case or which tends to defeat the defence. Viscount 
Frxiay held (ibid., 606) that this ‘“ privilege ”’—that is the word which he 
uses—was not confined to documents which are admissible in evidence. He 
said (ibid.) : 

A party is entitled to get inspection of any documents relating to his own case. 
He is not entitled to see documents relating exclusively to his opponent’s case in order 
that he may prepare means of meeting it or try to discover fiaws in it. 

It is claimed by the defendants that these documents are not to be produced 
on the ground stated in this paragraph in the affidavit, which, in terms, has 
been held in the House of Lords to be a proper ground on which the production 
of documents can be resisted. In answer to this claim, counsel for the plaintiffs 
dealt, first, with the admission of the further affidavit, which I have mentioned. 
He also suggested that this was @ case in which this court would not interfere 
witb the learned judge’s discretion, but I do not think that that is a principle 
which can assist us in this case, because, having admitted the second affidavit, 
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we are dealing with the matter on a different basis from that on which the ae 
judge dealt with it and, therefore, there is no question of any discretion w on e 
may have exercised, when the matter was presented in a different form, assisting 
us in coming to our conclusion on the matter as it is now presented to us. 

Counsel for the plaintiffs stressed the word “ exclusively *’ in the passage 
which I have read from Viscount Finuay’s judgment, but I think that that is 
merely expressing in one word what appears in the affidavit in that case, as in 
this case, viz., the statement that the documents : 

. . . relate solely to our case and to the case of our said co-defendants and not to 

the case of the plaintiff and do not in any way tend to support the plaintiff’s case or 
impeach our own. 
He then took the point (and this was his main point) that no contemporary record, 
such as it may be assumed is contained in a policeman’s notebook, can be the 
subject-matter of this form of privilege from production, and he cited A.-G. 
v. Emerson (3). I do not think that it is necessary to go into the facts of that 
case, but counsel for the plaintiffs referred to a passage in the judgment of 
Brett, L.J., where he said (10 Q.B.D. 191, 204, 205) : 

Where therefore from the nature and description of the documents the court feels 
certain in the sense that I have described that the documents will assist the plaintiff’s 


case, or will negative the defendant’s case, of course then they will not act upon the 
affidavit... 


I agree with that, with respect. Indeed, it is the ratio decidendi and is binding 
on us. If, from the nature of the document, it is plain that the deponent, in 
claiming the privilege which he seeks, must have misconceived the law, 
the court will not, of course, accept it as a valid claim against production. 
I do not myself see how it can be said that that applies to this case. Let me 
take the case of a constable who is sued for assault. He puts in a defence. 
That defence may follow in all material matters, omitting nothing, the note 
which he has made at the time. If that were so, it seems to me that it falls 
precisely within the principles which have been laid down, 7.e., as a document 
which relates solely to his own case and does not in any way impeach it or 
assist the case which the plaintiff seeks to make. In fact, I think that, if one 
considers the nature of these documents, as one would assume them to be from 
their description, they are a class of document which, provided that their 
contents justify the swearing of such an affidavit as has been sworn in this case, 
might well fall within the principle enunciated by more than one learned judge. 
A note taken at the time, such as is presumably contained in these books, may 
well be in substance the evidence which the defendant will give to the court in 
support of his defence to the claim.: It also might—though not necessarily— 
contain the names of other witnesses whom he desires to call. 

In Re Strachan (4), to which we were referred, LrnptEy, L.J., used some 
words which I will read in this connection. I do not think that that case really 
helps, because it was dealing with documents in the custody of the court in 
lunacy, the right to see which depends on different principles, and the court 
has a different and wider discretion in dealing with them than in the kind of 


case with which we are at present concerned, but LinpuEy, L.J., said ([1895] 
1 Ch. 439, 445): 


In England it is considered contrary to the interests of justice to compel a litigant 
to disclose to his opponent before trial the evidence to be adduced against him (see 
Benbow v. Low (5)). It is considered that so to do would give undue advantages for 
cross-examination and lead to endless side issues; and would enable witnesses to be 
tampered with, and give unfair advantage to the unscrupulous. 


There may be no question of witnesses being tampered with if these notebooks 
do not contain the names of any other people who were present at the time, 
but they are very much, or may be very much, in the nature of evidence that is 
to be given. I think, therefore, that, having regard to the terms of the affidavit, 
this appeal succeeds. 

I should like to make it clear (and I am sure that it is clear from the authorities) 
that that does not, of course, mean that production of any policeman’s notebook 
can be refused in circumstances of this kind or could properly be covered by a 
paragraph such as we have in this affidavit. Such a notebook might well 
contain entries helpful to the plaintiff in that they enabled him to establish 


C.A.] BROOKS v. PRESCOTT (Coury, L.J.) 911 


his case, and it might contain entries which were damaging to the defendant’s 
ease. But, if this affidavit, on which we are deciding this issue, is accurate 
(and I have no reason to suggest that it is not), it seems to me that it covers 
these documents, and, accordingly, the principle to which I have referred 
enables the defendants to resist the application for production. In my opinion, 
therefore, the appeal must be allowed. 


COHEN, L.J.: I agree. Counsel for the plaintiffs relies for his argument 
on the decision of Brerr, L.J., in A.-G. v. Emerson (3), to which 
SoMERVELL, L.J., has referred. The. effect of that decision was summarised 
by BReErTT, L.J., when Lorp Esuer, M.R., in Frankenstein v. Gavin’s Cycle 
Cleaning & Insurance Co. (1) to which my Lord has also referred. Lorp EsHER, 
M.R., there summarised the effect of the decision in A.-G. v. Emerson (3) as 
follows ( [1897] 2 Q.B. 62, 64) : 


Each of the judges who decided that case held in effect that such an affidavit as 
the defendants in this case have made must be accepted as conclusive, unless the court 
can see, that is to say, is reasonably certain, from the statements of the party making 
it, that he has erroneously represented or has misconceived the character of the document 
in question, and that it is of such a character that the party cannot properly swear to 
the effect to which he is bound to swear in order to claim protection. That being so, 
the case depends upon the question whether we are reasonably certain that the defen- 
dants’ allegation that the applications in question have nothing to do with the plaintiff’s 
case but support the defendants’ case alone is not true. 


Applying that statement of the law to the present case, the only ground on which 
it is suggested that we could be reasonably certain that the defendants’ allega- 
tion that the notebooks have nothing to do with the plaintiffs’ case, but support 
the defendants’ case alone, is not true, is the description of the notebooks in the 
first affidavit. In my opinion, for the reasons given by my Lord, it is impossible 
to draw any such inference, and, therefore, it seems to me that, applying the 
principle of Hmerson’s case (3) as summarised in Frankenstein’s case (1), it 
necessarily follows that this appeal succeeds. 
Appeal allowed. Costs of the appeal to be costs in the cause. 
Solicitors : Chamberlain & Co., agents for Hmrys Evans, town clerk, Wallasey 
(for the defendants) ; Walford & Co., agents for J. Norton, Liverpool (for the 
plaintiffs.) 
[Reported by F. Gutrman, Esq., Barrister-at-Law.] 


Re CHATTERLEY-WHITFIELD COLLIERIES, LTD. 


[Cuancery Court or THE County PaLatTine or Lancaster (Judge Peel, 
K.C.), April 6, May 4, 1948.] 

Coal—Nationalisation of Industry—Oolliery company—Reduction of capital 
—Rights of shareholders under Coal Industry Nationalisation Act, 1946 (c. 
59), 8. 25 (1). 

i lis company, whose capital of £400,000 was divided inte 20,000 
six per cent. preference shares of £10 each and the same number of ordinary 
shares of a like nominal value, passed a special resolution, as empowered. 
by its articles of association, to reduce its capital to £200,000 by returning 
to the preference shareholders the whole capital paid up on their shares. 
The articles conferred on the preference shareholders a right to a 
cumulative preference dividend of 6 per cent., and, on winding-up, in 
priority to ordinary shareholders, to re-payment of capital and an amount 
equal to the difference between the total amount of dividends paid on 
their shares and 6 per cent. per annum on the capital paid up thereon 
as from the time of payment of such capital, but to no other participation 
in the assets. On Jan. 1, 1947, under the Coal Industry Nationalisation 
Act, 1946, the company’s colliery undertaking became vested in the 
National Coal Board, and, pending the payment of compensation, the 
company was entitled under s. 22 (3) of the Act to interim income, and, 
under s. 22 (2), to interest on the amount of the compensation. The Act 
provides by s. 25: “ (1) Provision shall be made by regulations for due 
regard being had, as between classes . . . of members . . . Of shee 
pany being an owner of transferred interests, to what their relative 
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expectations of income yield from their pa prt repartee yee pine 
pany would have been if this Act had not been passed, pemnaineb orm 
purpose the regulations shall provide facilities for adjusting the Z Pe tts 
interests of such classes in the company’s assets as affecte y cs 
substitution of the compensation under this Act for the —— gee? 
interests of the company so as to give effect, so far as may te on “e 
one hand to the said expectations and on the other hand to the me 8 
of priority conferred on such classes respectively by... the spa agsteer hte 
and articles of association of the company.” Certain preference s ae 
holders dissented from the resolution to reduce capital in the i ed 
manner and opposed the petition to confirm it. It appeared that : e 
company was not contemplating liquidation, but was prospecting tor 
coal in Ireland, and had other activities. It was not questioned that the 
preference shares would have been, but for the Act of 1946, of a greater 
value than par. ; : dora 

HELD: (i) section 25 did not merely express an intention, but it also 
imposed on the Minister a duty, to make regulations for the determination 
and adjustment of the rights of the shareholders in the company’s assets, 
and it was incumbent on the court to take into account, as one of the 
material circumstances in considering the fairness of the proposed 
reduction, the prospects of the preference shareholders obtaining an 
adjustment under that section of their contractual rights under the 
articles. 

Wilsons & Clyde Coal Co., Ltd. v. Scottish Insurance Corpn., Lid. 
(1948 Session Notes 43), not followed. ; 

(ii) the disadvantages accruing to the ordinary shareholders by a refusal 
of the sanction of the court to the proposed reduction by no means 
counterbalanced the unfairness which the reduction would entail to the 
preference shareholders by depriving them of their rights and prospects 
under s. 25, and the petition should be dismissed. 

[As To REepuction or CapiTaL, see HALSBURY, Hailsham Edn., Vol. 5, pp. 170- 
176, paras. 305-316 ; and ror CasEs, see DIGEST, Vol. 9, pp. 148-161, Nos. 833-936.] 
Case referred to : 

(1) Wilsons & Clyde Coal Co., Ltd. v. Scottish Insurance Corporation, Ltd., and 

Others, 1948 Session Notes 43. 

Prtirion by a company to sanction a reduction of its capital by returning 
to preference shareholders all capital paid up on their shares. Having regard 
to the rights of the preference shareholders under the Coal Industry 
Nationalisation Act, 1946, s. 25, Jupce Perez, K.C., refused to sanction the 
reduction. The facts appear in the judgment. 


Christie, K.C., and Eric Griffith for the company. 
Ungoed-Thomas, K.C., and Raymond Walton for the dissentient preference 
shareholders. 
Cur. adv. vult. 
May 4. JUDGE PEEL, K.C., read the following judgment. The capital 
of this company is £400,000 divided into 20,000 six per cent. preference shares 
of £10 each and a like number of ordinary shares of the same nominal value. 
The object of this petition is to obtain the sanction of this court to the 
reduction of that capital to £200,000 by the return to the preference share- 
holders of the whole of the capital paid up on their shares, thus leaving the 
ordinary shareholders as the only shareholders of the company. The creditors 
of the company will not be prejudiced, but the petition is opposed by the 
Prudential Assurance Company and the Yorkshire Insurance Company whose 
holdings amount in the aggregate to 6,000 preference shares. There is no 
question but that the court has ample jurisdiction to make the order, but 
the dissentient shareholders rely on the long and firmly established principle 
that the court ought to withhold its confirmation under the Com ies Act, 
1929, s. 56, in a case in which the reduction appears not to be a fair and 
eqititable one as between the different classes of shareholders. 
The company was incorporated in the year 1891 with the principal object 
of carrying on the business of colliery proprietors. All its 40,000 shares were 
issued and fully paid up shortly after its incorporation. It isa private company. 
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Its members number close on 50. Their rights are defined by the company’s 
articles of association adopted in their present form in 1944, By art.'7 the 
holders of the preference shares are entitled to a cumulative preferential 
dividend of 6 per cent per annum, and, on a winding-up, in priority to the 
holders of the ordinary shares, to re-payment of capital and payment of an 
amount equal to the difference between the total amount of dividends paid 
on their shares and 6 per cent. per annum on the capital paid up thereon as 
from the time of payment of such capital, but to no other right to participate 
in the company’s assets. Articles 24 and 25 confer on the directors very wide 
powers of refusing sanction to the transfer of shares. Article 43 empowers 
the company by special resolution to reduce its capital in any manner authorised 
by law. Provision is made in art. 44 for the modification of the rights attached 
to any class of shares by extraordinary resolution passed at a separate meeting 
of the holders of shares of that class. Article 65 allots one vote to every share. 
Article 100 provides that dividends are to be declared by the company, but 
are not to exceed the amounts recommended by the directors, and art. 109 
empowers the directors, before recommending any dividend, to set aside any 
part of the net profits of the company to a reserve fund which was to be 
applicable (inter alia) to paying special dividends or bonuses and until 
applied was to remain undivided profit. ; ' 
The company’s principal business was that of working a large colliery in 
Staffordshire. It met with very considerable suceess. In addition to the 
regular payment of the 6 per cent. preferential dividend it paid dividends to 
its ordinary shareholders which during the 12 years immediately preceding 
the year 1947 averaged rather more than 12 per cent. per annum. It also 
accumulated large reserves. The.e can be no doubt that, at any rate before 
the advent of nationalisation, the preference shares would have been regarded 
as a well secured 6 per cent. investment. I have been given no evidence as to 
the prices at which they have actually changed hands. Sales of shares in a 
company of this nature are, doubtless, infrequent, but the dissentient share- 
holders have filed evidence with a view to arriving at a valuation of the 
preference shares by a comparison with the yields obtainable during a period 
of years on an investment in the preference shares of other colliery companies. 
That affidavit concludes with the statement : 
ears that, had the 6 per cent. preference shares of the company 
Beat Leeshised rik Stock Exchange, they: would, in my opinion, have are e ee 
above par during the last six years, and that, if the Coal Industry aoa me eo ~ , 
1946, had not been passed, these shares would have been worth a sum of at leas 
er £10 share. 
Tn considering that statement one must bear in mind the fact that these shares 
r h. and that the wide powers of the 
were not quoted on any stock exchange \ : os 
directors to refuse transfers would detract from, their value. In other ‘Spa : 
however, that statement has not been criticised, and when one nae oo 
low rates of interest which have obtained in recent years in the ep of all we 
secured investments it appears difficult to escape the conclusion that re-pay- 
2 nalisation values, entail at least 
ment at par would, at any rate on pre-nationalisati Lge 
sore sacrifice of capital value in eee in loss of income on the part of the 
r cent. preference shares. : 
See a Coed Tacuetry Nationelisation Act, 1946, the company’s Ee 
undertaking became vested in the era sehen Benes nwa eal ae coe 
ill receive compensation partly in the ) ents 
neues Tho value Aibributed in the company’s balance shect to the pee 
so transferred is upwards of Gee pet ee yet 2 eben ee a ahs 2 y 
real estimate of the compensation which will eventually eAiae i 
ile, i ears from, the vesting date the 
ans tee ig sos ee ay 5 ee pie A interim income amounting 
company is to receive, under s. ( ) : fee pasts 
to one half of the profits of its colliery undertaking as pote Smee ame 
tax purposes for the year ended Dec. 31, 1945. It is anticipate ee 
a hen finally ascertained, will amount to about £85, pe 
adie ap pelaadaaae st th reference dividend seven 
annum, a figure which, incidentally, covers the a apace ll alana aitor 
: avin It is also anticipated that a considerab e time w ‘s ty ee 
cage years before the compensation to which the company 
the end of those two yea pene ied hainonipaly 
ig entitled is ascertained and satisfied. In respect o 
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will receive, under s. 22 (2) of the Act, interest on the amount of compensa- 
tion computed at such rates as may be prescribed by the Treasury. The 
substitution of compensation for collieries as the source from which their 
dividends would be paid and as the security for their invested capital, 
might well entail considerable unfairness as between different classes of share- 
holders of the recipient companies, and, in passing the provisions of the Act 
relating to compensation, the legislature did not confine itself merely to provid- 
ing for the ascertainment of the compensation payable to those companies. 
It looked beyond them and provided for adjustment—that is, alteration— 
being made in the respective contractual rights attached to shares of different 
classes. For that purpose s. 25 was inserted in the Act. I will revert to that 
section, on which the dissentient shareholders place great reliance, later in 
this judgment. ; 

Although it has been divested of its principal business, the company is not 
contemplating liquidation, but, on the contrary, it is engaged in prospecting 
for coal in Eire and Northern Ireland, and has made arrangements to enable 
it to start mining operations if its prospecting proves successful. It is also 
carrying on the business of digging clay and manufacturing tiles and pottery 
through a subsidiary company in Northern Ireland. In addition to its 
investment in these new businesses and its claim to compensation under the 
Coal Act, the company holds liquid assets in the form of investments, tax 
reserve certificates, and cash of an aggregate value of £500,000. After 
providing the £200,000 it proposes to apply in paying off its preference shares 
it anticipates it will still have ample capital left available for the development 
of the new businesses to which I have made reference. 

Those were the circumstances in which the special resolution, on which 
this petition is based, was passed. It was passed by 30,217 votes against the 
6,000 votes recorded by the dissentient shareholders. The majority included 
13,024 votes recorded in respect of preference shares, but of these votes by far the 
greater number were given by those who held ordinary as well as preference 
shares, 1,300 votes only being given in favour of the resolution by or on behalf 
of those who held preference shares alone. Doubtless the members who held 
both preference and ordinary shares exercised their voting rights, as they were 
entitled to do, in their own interests, and their interests as holders of ordinary 
shares may well have predominated. I do not feel that I can obtain much 
guidance from the way in which those holders voted. 

As I have said, the dissentient shareholders place great reliance on s. 25 
of the Coal Industry Nationalisation Act, 1946, which provides : 

(1) Provision shall be made by regulations for due regard being had, as between 


(3) Sub-section (6) of the last preceding section shall have effect i i 
tribunal to be established for the purposes of this section. on eae 
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reduction was sanctioned, the Lorp PRESIDENT delivering a dissenting opinion. 
The circumstances of no two companies are the same, and, although that casc 
bears a marked similarity to the case before me, there are in some respects 
material differences. Thus, the articles in that case contained a provision of 
which both Lorp Kerrx and Lorp RvussELL, who composed the majority 
of the court, made note, enabling the reserve fund to be applied for making 
provision for paying off the preference share capital. I am not, of course, 
bound by the decision in that case since it is the decision of a Scottish, and 
not of an English, court. I owe a duty to make up my own mind, although 
the opinions of those two great lawyers must necessarily bear great weight 
with me. Even if it were the decision of a superior court of this country I 
would be bound by it only if it enunciated principles of general application, 
and on reading the observations of Lorp Kerra and Lorp RUvssELL on s. 25, 
I am in some doubt whether they were intended to be observations on anything 
more than the bearing of the section on the facts of that particular case. If 
they are intended to be of wider application, the principle enunciated would 
appear to be that s. 25 does not confer on preference shareholders any rights 
or prospects which the court can take into account in determining whether 
confirmation of a reduction of capital should be withheld on the ground of 
unfairness between different classes of shareholders. The court should have 
regard only to the contractual rights attached to shares by the memorandum 
or articles of association. If that principle is intended to be enunciated it 
appears to be based on the following grounds. The regulations have not yet 
been made. Even when made they must—the reference is to s. 62 (2) of the 
Act—lie before Parliament for 40 days and have no statutory effect uniess 
they survive that period without annulment by resolution of either House 
of Parliament. Section 25 does not amend s. 55 of the Companies Act, 1929, 
under which a company may still reduce its capital by the elimination of its 
preference shares, provided only that the holders of those shares are not, 
having regard to the terms of their contract with the company, and to those 
terms alone, treated with unfairness. If that principle is laid down in those 
opinions, I must, with the greatest respect, decline to subscribe to it. True 
it is that the preference shareholders cannot as yet have their claims for the 
adjustment—that is for the alteration—of their rights determined under s. 25 
since the regulations have not been made, nor has the tribunal been 
constituted, but, as I read the section, it is not a mere expression of intention: 
that the regulations shall be made. It imposes on the Minister a statutory 
duty to make them. The prospect of the annulment of regulations, when 
made, would appear to be an improbable contingency. ‘The court Need 
justified in assuming that the regulations would be properly made and that 
neither House of Parliament would arbitrarily or improperly annul Tee HIBtAOIS 
properly made. The regulations must, under the terms of's. 25, provide facilities 
for adjusting the respective interests of the classes of shares in the eaten s 
assets as affected by the substitution of compensation for the Bor erre 
interests so as to give effect, so far as may be, to their prospects - ae Wee 
yield. The preference shareholders will be entitled as of right to ohn eir 
case for adjustment, if not previously settled by agreement or under a scheme, 

ined by the tribunal. 
ecco from the Coal Act of any amendment of s. 55 of the a eine 
Act, 1929, is, I think, fully explained by the fact that Parliament bifceoss 
scarcely anticipate that the court will lend its aid under that ween oe oat Hes 
elimination of those who have a proper claim for the eran : sae : 

tual rights before they can bring their claim before the tribunal, ex pt 
ooee is ‘ i db had to the substance of 
on terms which are just and equitable, regard being of 
their claim for adjustment. Counsel for the petitioners based an aes 
on the absence from the Coal my of any sl ity Sai i i peg ¥ aie pic a 
Breas ihe Drcrpany could be put into Liquidation without the: assis- 
the point that the company could be as ay ps t put forward by counsel 

f the court. The answer to that is, I think, that put torv ‘ 
eo Bie dissentient preference shareholders—that the arte ong ee re 
company can scarcely be completed until the i OSAP PRE SN 
and before that the regulations will have been fram 


constituted. 


I 
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For these reasons it is, in my judgment, incumbent on me, mm considering 
the issue raised by the dissentient shareholders as to the fairness of the proposed 
reduction, to take into account as one of the material circumstances of this 
case and for what they are worth the prospects the preference shareholders 
have of obtaining the adjustment under s. 26 of their contractual rights under 
the articles. In my judgment, those prospects are such as ought to carry great 
weight with me in deciding this case. The proposed reduction of capital is 
occasioned by the fact that the company is in possession of capital in excess 
of its wants, and that fact is in its turn the direct result of the passing of the 
Coal Act. The shares for which these shareholders subscribed were not issued 
to them as redeemable preference shares. They could be redeemed only on & 
reduction of capital, and then only with the sanction of the court. Their 
dividends would also cease on 8 winding-up, but both a reduction and a wind- 
ing-up would have appeared improbable or remote events to anyone who made 
an estimate of the income yield of these shares before the Coal Act was passed. 
Their dividends had always been paid, were well secured, and would have been 
expected to continue for quite an indefinite time. All this has been changed 
by the passing of the Coal Act and, in the words of s. 25, “ the substitution 
of the compensation under this Act for the transferred interests of the com- 
pany.” In the place of their 6 per cent. dividend the preference shareholders 
would, if paid off, in all probability find it impossible to obtain any comparable 
return with equal security, and it would appear most probable that, unless 
previously eliminated, they would be able to secure under any scheme passed 
under s. 25, which entailed a reduction of capital, substantially better terms 
than the receipt of the par value of their shares. The company in its corporate 
capacity will scarcely benefit by divesting itself of the £200,000 required to 
pay off the preference shares. I have to consider the consequences to the 
ordinary shareholders of a refusal of the order prayed. If the company is left 
with the £200,000 in excess of its wants, that capital will doubtless yield far less 
than the 6 per cent. which would, if the reduction of capital is sanctioned, be 
saved for the benefit of the ordinary shareholders. A reduction of capital may, 
however, be expected to form a part or to be an immediate consequence of 
any scheme under s. 25, so that the retention of this surplus capital will be 
no more than a temporary disadvantage. It is one which might, perhaps, have 
been avoided altogether if the ordinary shareholders had put forward a scheme 
for reduction under which proper account was taken of the prospects of the 
preference shareholders under s. 25. True it is that any such scheme would 
have involved a modification of the rights attached to the two classes of shares 
by the articles of association, but the machinery provided for that purpose 
by art. 44 was waiting to be set in motion. The disadvantages accruing to 
the ordinary shareholders by a refusal of the court’s sanction to the proposed 
reduction, in my judgment, by no means counterbalance the unfairness which 
this reduction would entail to the preference shareholders by depriving them 
of their rights and prospects under s. 25 of the Coal Act. I, accordingly, 
dismiss this petition on the ground that to grant the court’s sanction would 
involve an infringement of the principle I mentioned at the commencement 
BS vole judgment. The company will pay the costs of the dissentient share- 

olders. 

_The order which will actually be made will be that the petition will be 
dismissed, and the costs of the Prudential Assurance Company and the York- 
shire Insurance Company will be paid by the company. Those costs will be 
costs as between party and party. 

et Order accordingly. 

Solicitors: Wilson, Cowie & Dillon, Liverpool (for the COnaTA Ie 
Slaughter & May (for the dissentient preference shareholders). 

[Reported by K. L. Coauuan, Esq., Barrister-at-Law.] 
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Re SKINNER (an infant). SKINNER v. CARTER. 


[Count or AppEat (Lord Greene, M.R., Somervell, L ; 
April 27, 28, 1948.] , ervell, L.J., and Jenkins, J.) 


ac Ah aintenance—A doption order—V alidity—Order made on applica- 
a of two spouses ”” jointly— Spouses” bigamously married—Liability 
“A RG ‘ VES healers af child—Adoption of Children Act, 1926 

; = — tion of Children (County Cour 5 (S 
& O., 1926, No. 1602), rr. 8, 4 12. : oh ee aa 
A. nied yar chan of Children Act, 1926, s. 1 (3): “‘ Where an application 

ption order is made by two spouses jointly, the court may make 
the order authorising the two spouses jointly to adopt, but save as afore- 
said no adoption order shall be made authorising more than one person 
to adopt an infant.” 

On July 19, 1937, S. gave birth to a child. On Nov. 12, 1941, she went 
through a ceremony of marriage with C. In June, 1942, an adoption order 
with regard to the child, which certified that all the requirements of the 
Act had been complied with, was made in favour of S. and C. on their 
joint application, they representing themselves to be husband and wife. 
On Sept. 9, 1947, C. was convicted of bigamously marrying 8. On Nov. 
13, 1947, C. was adjudged by justices to be the guardian of the child and 
was ordered, te pay 10s. a week for her maintenance : 

HeEtp: even if the adoption order could be challenged by appropriate 
process (as to which quaere) it was not competent for the justices to 
challenge it, and, therefore, they had jurisdiction to make the maintenance 
order on the basis that the adoption order was valid. 

Decision of VatsEy, J. ({1948] 1 All E.R. 42), reversed. 

[As To Aportion By SpousEs, see HALSBURY, Hailsham Edn., Vol. 17, p. 686, 
para. 1417; and ror Casss,/see DIGEST, Supp.] 

Apprat by the plaintiff from an order of Vatsey, J., dated Dec. 17, 1947, 
and reported [1948] 1 All E.R. 42, discharging, on the ground that the 
adoption order was invalid, a maintenance order made against the defendant 
as guardian of an adopted child. The Court of Appeal held that the justices 
had jurisdiction to make the maintenance order on the basis that the adoption 
order was valid. The facts appear in the judgment of Lorp Greene, M.R. 


Ashkenazi for the plaintiff. 
McKinnon for the defendant. 


LORD GREENE, M.R.:- This appeal raises a curious and important 
point under the Adoption of Children Act, 1926. The plaintiff is Margaret Rose 
Skinner, the natural mother of an infant, Joyce Ann Skinner. The defendant 
is William James Carter, with whom she went through a ceremony of marriage 
on Nov. 12, 1941. On June 6, 1942, these two parties presented a petition 
to the county court for an adoption order in respect of the infant, Joyce. 
In support of that petition they filed affidavits in which they asserted that 
they were married to one another. 

I will now turn to examine one or two of the provisions of the Adoption 
of Children Act, 1926. The first relevant provisicn is to be found, in sub-s. (3) 
of s. 1, which reads as follows : 

Where an application for an adoption order is made by two spouses jointly, the 
court may make the order authorising the two spouses jointly to adopt, but save as 
aforesaid no adoption order shall be made authorising more than one person to adopt 
an infant. 

The county court, therefore, had to be satisfied that the ’ 
It had before it sworn evidence that they were married and it made the order, 
but before making such an order the court has to satisfy itself as to a number 
of other matters, and the matter which is specially relevant to the present 
situation is that relating to the child proposed to be adopted. Under sub-s. (3) 
of s. 8, a section which provides for the making of rules by the Lord Chanceller, 
the following provision appears : 


For the purpose of any application under this Act and 
thia section, the court shall appoint some person or body 





parties were married. 


subject to any rules under 
to act as guardian ad litem 
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of the infant upon the hearing of the application with the duty of safeguarding the 
interests of the infant before the court .. . . 
The Adoption of Children (County Court) Rules, 1926, r. 8, provides : 

The infant shall be a respondent to the petition. As soon as practicable after the 


i iti j i i } he infant; and 
filing of the petition, the judge shall appoint a guardian ad litem to the 1 Fi 
the febluttar Eball thereupon cause the petition to be served on the guardian ad litem. 


By 1.) 9: 

dian ad litem has been appointed, the registrar shall appoint a day for 
aiuto oe ‘the petition, and shall oe notice to all parties, including the guardian 
ad litem, of the day so appointed. 

By r. 12: 

It shall be the duty of the guardian ad litem to investigate as fully as possible all 
the circumstances of the infant and the petitioner, and all other matters relevant to 
the proposed adoption with a view to safeguarding the interests of the infant, and, 
in particular, it shall be his duty to include in his investigation the following questions .. . 


There follow a number of questions, all of them pertaining to the desirability 
of making an adoption order in the interests of the infant. The object-of that 
machinery for safeguarding the interests of the infant is to be found in the 
very nature of the adoption for which the Act provides. Under s. 5 (1) of 
the Act the adoption of an infant has this effect : 

Upon an adoption order being made, all rights, duties, obligations and liabilities 
of the parent or parents, guardian or guardians, of the adopted. child, in relation to 
the future custody, maintenance and education of the adopted child, including all 
rights to appoint a guardian or to consent or give notice of dissent to marriage shall 
be extinguished, and all such rights, duties, obligations and liabilities shall vest in 
and be exercisable by and enforceable against the adopter as though the adopted 
child was a child born to the adopter in lawful wedlock .. . 


There is a proviso for the case where two spouses are the adopters and it decides 
how they may make application for the matters there stated relating to custody, 
and so forth. It is to be observed that the effect of the adoption order is serious 
and fundamental. It divests the infant of its legal rights against its natural 
parents. It deprives the natural parents of their legal rights in respect of the 
infant and confers on the infant legal rights against the adopting parties as 
though they were the natural parents. It is obvious that the legislafure, in 
view of the serious effect on a child of an adoption order, has taken the 
appropriate method of ensuring that the interests of the child shall be 
protected. The child is to be a party to the application on which the order 
is to be made and a guardian ad litem is to be appointed, charged with the 
duty of making all investigations relevant to the welfare of the child in 
connection with the proposed adoption. The adoption order, therefore, when 
made, is not a mere order operating inter partes and affecting only the status 
of the new adopters. It is essentially a thing which alters the status cf the 
infant who is the person primarily affected and interested. The adopting 
parents, of course, get various advantages. They get what is, no doubt, the valu- 
able sentimental advantage of being able to bring up a child. They get the 
advantage that the child, by the adoption order, incurs certain obligations 
towards them as though they were the natural parents. Nevertheless, the person 
primarily affected by the order is undoubtedly the child. The order does not 
affect the status of the two parties, except in the sense that they acquire the 
liabilities of a natural parent and the rights of a natural parent. 
Remembering that, I now proceed with a further statement of the facts 
of the case. The adoption order was made on July 16, 1942. It was 
made on reading the petition which contains allegations that the parties are 
spouses and on reading the affidavits. The court heard the solicitor for the 
petitioners, and it heard Mr. Brace, of the Middlesex Education Committee, 
as guardian ad litem. The order recites that the judge was satisfied that the 
allegations in the petition were true. He was satisfied with the undertaking 
of William James Carter and Margaret Rose Carter, described as his wife, as 
to™the provision to be made for the infant and for the securing thereof, and 
that it would be for the benefit of the infant that it should be adopted. It was 
further stated that all the requirements of the Adoption of Children Act, 1926, 
had been complied with. He, therefore, made the ordcr authorising the 


C 
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adoption and directing the adoption to be entered in the register which has 
to be kept under the Act. This is followed by a direction that the Registrar- 
General shall make an entry recording this adoption in the Adopted Children 
Register in the form set out in the schedule to the Act. That solemn and 
important order was made in accordance with the directions of the Act and 
rules, after careful and responsible investigation into the question of the 
benefit to the infant by an officer of the local authority as the guardian 
ad litem, and on evidence which, on the face of it, was adequate and sufficient 
to found jurisdiction. 

The defendant was prosecuted for bigamy and he was convicted, the 
bigamous marriage being the ceremony which he went through with the 
plaintiff. On Nov. 13, 1947, an application was made to Edmonton 
petty sessions by the plaintiff. She complained that she was the mother of 
the infant Joyce and that the defendant was the guardian, and she said that 
she was desirous of having the legal custody of the infant. The justices found 
that the complaint was proved and, having regard to the welfare of the infant, 
ordered that its legal custody be committed to the plaintiff. The order pro- 
ceeds : 


The father shall henceforth pay to the complainant, through the collecting officer .. . 

under the provisions of s. 30 (1) of the Criminal Justice Administration Act, 1914, 
the sum of 10s. Od. weekly for the maintenance of such infant whilst under the age 
of 16 years. The guardian shall have access to the said infant. 
That order was clearly made on the footing that there was in existence a valid 
adoption order. It could not have been made if the justices had regarded him 
merely as a man who was living with the mother of the child. They describe 
him as the father, a correct description of him on the footing of the adoption 
order. The defendant appealed, and his appeal came before VaAIsEy, J., who 
took the view that, as the plaintiff had, before the justices, stated that the 
defendant had bigamously married her, she could not be heard to assert the 
validity of the adoption order, because by that statement she was asserting 
the existence of a state of facts which, if it existed, would have deprived the 
county court, under s. 1 (3) of the Adoption of Children Act, 1926, of 
jurisdiction to make the adoption order. The result is curious. The adoption 
order had never been set aside or pronounced to be void by any competent 
court. Counsel for the defendant argued before us that the justices ought to 
have disregarded that order because the plaintiff, when before the justices, 
said that she was bigamously married. That, says counsel, compelled the 
justices to regard the order as having been made without jurisdiction, and 
they ought to have refused to treat the dofendant as being under the obligations 
imposed by the Adoption of Children Act, 1926, and to have made no order 
against him for payment of maintenance. Even if it be right—and I shall 
have a word to say about it in a moment—that it was competent to the 
justices to disregard an order of the county court which had never been set 
aside and never appealed from, they could only have done so on being satisfied 
as to certain matters of fact. There is not a particle of evidence here that they 
were satisfied that these parties were not duly married. The point was never 
in issue before them. Nobody seems to have argued the question whether or 
not the marriage was valid. It is a mistake to suppose that because one of 
the parties comes along and says: “I am not married to this man who is 
supposed to be my busband,” the justices are bound to believe it. It is olear 
that if, which J do not believe was the case, the justices did direct their minds 
to the question of the validity of the alleged marriage, they came to their 
decision on the footing that they found the marriage to be a valid one. 
I think myself the more probable view is that the justices took what, in my 
opinion, is the correct view, viz., that they had no jurisdiction to disregard 
the order of the county court judge so long as that order stood. 

To return to the judgment of Vatsry, J., he treated the matter as a sort 
of estoppel on the lines that the plaintiff, having asserted facts which 
would have deprived the county court judge of jurisdiction, could not thereafter 
ask from the justices an order based on the county court order which, on her 
statement, would have been made without jurisdiction. With respect, I do 
not think that is the proper way of approaching this question. As I have 
said, the most important effect of an adoption order is the consequence 1t has 
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on the status of the infant. If an order cannot be made without the presence 
of the infant properly represented by a guardian ad litem, that order, in my 
opinion, cannot be revoked or disregarded (if, indeed, there be a court competent 
to disregard it) in the absence of the infant. It would be most extraordinary 
if the important matter of changing an infant’s status by an adoption order 
were safeguarded by the legislature while the reverse process of depriving 
the infant of the benefits of that adoption, if, indeed, such a process is competent, 
could be carried out without any safeguard for the infant and in his absence. 
It is to be observed that the result of what Vaisry, J., has held is that, in her 
absence, the infant has been deprived of the important benefits of the status 
conferred by the Act and the adoption order without ever being heard. The 
sum of 10s. 0d. a week for her maintenance has been ordered on the basis that 
the adoption was a valid adoption. If it were a valid adoption, the infant is 
entitled under the Act to the benefit of that 10s. 0s. According to Vaisry, J.’s 
view of the case, that benefit could be taken away from her without her ever 
being heard. : 

Counsel for the defendant suggested the case could be treated in the same 
way as the case of an ordinary bigamous marriage, with a consequential result 
on the status of the adopted child similar to that which takes place when a 
bigamous marriage is held by the court to be no marriage. It seems to me that 
there is all the difference in the world. Natural children are natural children, 
and they are entitled to whatever right the law confers on them at their birth. 
The adoption of children is a very different thing. It is not concerned with the 
natural consequences of a ceremony of marriage. It is concerned with an 
order of a court which has the effect of taking away from the infant whatever 
legal benefits nature conferred on it and transferring all obligations towards 
it to adopting parents, who, by nature, have no obligations towards it at all. 
The two cases are not in part materia. It is not for us to consider here by what 
procedure, if any, the adoption order could be got rid of on the ground that it 
was made without jurisdiction, if, in fact, it was made without jurisdiction. 
It may be that the only remedy is certiorari. It may be that either of the 
petitioners or the infant could get leave to appeal to this court out of time, if 
they were out of time. I do not know, and I do not stop to consider. One 
thing, however, is clear, and that is that, if there be any appropriate proceedings 
as the result of which the order can be either set aside or lawfully disregarded 
by another court, that can be done only in the presence of the infant, who was a 
party to the making of the order and must be a party to any proceedings taken 
to set it aside. If there be a competent method of getting rid of such an order 
on the ground of leck of jurisdiction, or if that question be raised before some 
court competent to deal with it, many matters—matters of some difficulty, 
I venture to think—would fall to be discussed. At the outset it is, I think, 
by no means certain that the statutory directions, if not adhered to by the 
county court judge, would necessarily have the result of making the order 
void or voidable. It might very well be thought by the legislature that, in 
dealing with questions of status, an order should remain a valid order when 
it has been made after proper investigations, notwithstanding that later on it is 
found that there was no jurisdiction to make it. This adoption order is not 
like a judgment for damages or anything of that kind. Status is a serious and 
important thing and it might well be thought to be more consistent with public 
policy that, once a status is purported to be changed, changed it should remain. 
However, I am not expressing any opinion. I am merely pointing out that it 
is by no means certain that the court would hold the order to be void or voidable 
on the ground of lack of jurisdiction. 

However that may be, and assuming that the order can be challenged by 
appropriate process, it was not competent, in my opinion, for the justices to 
challenge it. I know of no statute or rule of law by which the justices would be 
competent to disregard this order of the county court. The jurisdiction of the 
county court under this Act is a jurisdiction parallel with that of the High Court. 
Supposing the High Court had made an adoption order as the result of an allega- 
tiort.of marriage which was subsequently said to be untrue. Could a bench of 
Justices say that the High Court had no jurisdiction to make that order and 
disregard it? If the county court, without jurisdiction, makes an order, I 
cannot see that the justices have any greater power to disregard it so long as 
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the order remains undisturbed. Counsel for the defendant, quite rightly, 
said that in an ordinary case of bigamy any court before whom the question js 
relevant can decide subsequently on the evidence before it that the marriage 
was invalid. The advantage of getting a decree of nullity from a Divorce 
Court is that it binds all the world. A judgment finding as a fact that a particular 
marriage did not validly take place in an action inter partes does not bind all 
the world and it may be that in another case where the same issue arose another 
court might come to a different conclusion. Counsel for the defendant says 
that where the issue of the validity of an ordinary marriage comes up any 
court is entitled to investigate it if it is relevant. That, no doubt, is true, but 
what the court is pronouncing on then is the effect of what purports to be a 
ceremony of marriage. What the court would be pronouncing on if counsel is 
right in this case would be the validity of an order of the court, which is a very 
different thing. To conclude, I cannot see how the order of the county court 
in the present case could have been disregarded by the justices, and I think, 
with all respect to VaisEy, J., the way he treated it is inadmissible owing, 
if for no other reason, to the fact that he took the view that the justices ought 
to have disregarded the order in view of the assertion, in the absence of the 
infant, of one of the adopting parents that the marriage, on the basis of which 
they obtained the adoption order, was never a marriage at all. In my opinion, 
the appeal must be allowed. 


SOMERVELL, L.J.: I agree that the justices had jurisdiction to make 
the order which they did make, viz., an order on the basis that the adoption 
order was valid. The foundation of the submission of counsel for the defendant 
is that under the terms of s. 1 (3) of the Adoption of Children Act, 1926, where 
an order is made on the basis that the two persons asking for it are spouses and 
it subsequently turns out that they are not spouses, the order is invalid without any 
further declaration by any competent court and can, or must be, disregarded by 
any court in which those facts are proved. I think, if one considers this Act as a 
whole, there is an argument on which I do not desire to express an opinion as I 
have not formed one, that, notwithstanding those circumstances, the order origin- 
ally made on the basis that the two were spouses will remain an effective order 
of which the adopted infant can take advantage and under which he or she 
can mainjain his or her rights. Putting it in another way, a man who has 
induced the court by false representation to give him the right and impose 
on him the obligations which he has under the statute cannot thereafter, 
possibly to the detriment of the infant adopted, say: “I told you what was 
untrue and, therefore, this order is invalid.’”” In my opinion, counsel for the 
defendant fails also on another point, because clearly, if he is right, the fact 
that these parties were not spouses would have to be proved. It could not 
be admitted as common ground. It seems to me clear from the notes which 
we have that it was not proved before the justices. Even if—and this is, per- 
haps more important—it had been proved before the justices. I take the view 
that an order of this kind is one which courts must treat as valid unless it is set 
aside by appropriate procedure. It may be that an order of this kind cannot 
be set aside. There does not seem to be any machinery laid down by the Act 
for setting it aside or declaring it to be invalid. _This, in my view, is a valid 
order and must be regarded as such until proceedings are taken, if they can be 
taken, and succeed, expressly directed to set it aside or getting some declaration 
as to its invalidity. I am also of opinion that, if such proceedings are available, 
say, to the defendant in this case, then they are proceedings to which the adopted 
infant must be a party. For these reasons I think this appeal must be allowed. 
In my opinion, the learned judge was wrong, for the reasons which have been 
given by the Master or THE ROLLs, and the decision of the justices must be 


restored. 


JENKINS, J.: I also ee. 
Appeal allowed with costs in Court of Appeal and below. 


Solicitors: H. W. Pegden & Co. (for the plaintiff) ; Nash & Co. (for the 


defendant). [Reported by F. Gurrman, Esq., Barrister-at-Law.] 
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BROWN v. BRASH. 

[Court or AppEaL (Scott, Bucknill and Asquith, L.JJ.), April 20, 21, 
May 4, 1948.] 

Rent Restriction—Statutory tenancy—Forfeiture— Non-oceupying tenant ”’— 
“Animus possidendi ’’—‘* Corpus possessionis;’—Tenant serving term of 
imprisonment. 

A “‘non-occupying ” tenant prima facie forfeits his status as a statutory 
tenant under the Rent Restrictions Acts, but that term does not cover A 
every tenant who, for however short a time, or however necessary & 
purpose, or with whatever intention as regards returning, absents himself 
from the demised premises. Absence may, however, be sufficiently pro- 
longed or unintermittent to compel the inference, prima facie, of a cesser 
of possession or occupation. The question is one of fact and of degree. 
Where the absence is sufficiently long to have this effect the onus is then B 
on the tenant to repel the presumption that his possession has ceased, 
and in order to do so he must at all events establish a de facto intention 
to return, but, neither in principle nor on the authorities, is that enough. 

If it were, the spirit and policy of the Acts would be frustrated. The 
authorities suggest that the effect of such an absence may be averted if 
the tenant clothes his inward intention with some formal, outward and 
visible sign of it; 7.e., instals a caretaker or representative with the status © 
of a licensee and with the function of preserving the premises for his 
ultimate home-coming, or leaves furniture on the premises as symbols 

of continued occupation. Apart from authority, in principle possession 

in fact requires not merely an “ animus possidendi’”’ but also a “ corpus 
possessionis,” viz., some visible state of affairs in which the animus 
possidendi finds expression. If, however, the caretaker or the furniture 

be removed from the premises otherwise than quite temporarily, the D 
protection ceases, whether the tenant wills or desires such removal or 
not. A tenant serving a term of imprisonment cannot rely on the 
fact of his imprisonment as preventing him from taking steps to assert 
possession by visible action so as to be in a better position than if 
his absence and inaction had been voluntary. 

The contractual tenancy of a dwelling-house was determined by notice E 
to quit expiring on Dec. 25, 1945, and thereafter the tenant became a 
statutory tenant under the Rent Restrictions Acts. On Sept. 20, 1945, 
the tenant was sent to prison to serve a sentence of two years. He left 
in occupation of the premises his mistress and their two children. 
On Mar. 9, 1946, the mistress left, taking with her a substantial quantity 
of the furniture. On Sept. 12, 1946, the tenant successfully resisted a 
claim for possession brought by the landlords’ predecessors in title. Between Ff 
September and December, 1946, relatives of the tenant cleaned the premises. 
two or three times a week for two or three hours at a time. On Dec. 9, 1946, 
the landlords’ predecessors in title sold the premises to the landlords and 
shortly before the tenant’s release from prison on Jan. 25, 1947, one of 
the landlords entered into possession of the premises. In an action by 
the tenant claiming possession and damages for trespass, in which the 
landlords counterclaimed for possession :— G 

HELD: the tenant ceased to possess the premises or to enjoy the 
protection of the Rent Restrictions Acts when his mistress and the children 
left on Mar. 9, 1946 ; nothing which happened after that date could restore 
his possession or Statutory status; and, therefore, the landlords were 
entitled to possession. 

[As To Statutory TENANCIES, see HALSBURY, Hailsham Edn., Vol. 20, pp. 


334, 335, paras. 400, 401; and ror Cass, see DIGEST, Vol. H 
7226-7255. ] » Vol. 31, pp. 575, 576, Nos. 
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2) Haskins v. Lewis, [1931] 2 K.B. 1; 100 L.J.K.B. 180; 144 L.T. 378; 95 J.P 
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(5) ease. Bros. & Mumford (a firm) v. Radford, (1944), Estates Gazette, vol. 1, 


Se eg ad the are ea from an order of His Honour Jupce Tucker, 
ey an Stoke-upon-Trent County Court, and dated July 25, 1947, 
granting to the tenant possession of premises and damages for trespass and 
rejecting the landlords’ counterclaim for possession. The appeal was allowed. 
The facts appear in the judgment of the court delivered by Asquiru, L.J. 

Vaughan, K.C., and Smallwood for the landlords. 

Lloyd-Jones for the tenant. 

Cur. adv. vult. 

_May 4. ASQUITH, L.J., read the following judgment of the court. 
This is an appeal by the landlords from a decision of the county court judge 
for Hanley and Stoke-upon-Trent whereby he upheld the tenant’s claim to 
possession of certain premises and awarded him £100 damages for trespass, 
and from so much of his decision on the landlords’ counterclaim as rejected the 
landlords’ claim to possession of such premises. There is no cross-appeal as 
regards that part of the judgment which awards the landlords £40 damages 
on the counterclaim. 

The facts are mostly not in dispute. The premises in question are known 
as Roadhouse Cafe, Blythe Bridge, Staffs. They consist of a dwelling-house, 
cafe, and petrol pump station. In 1941 one Cooper was the freeholder and 
he let to the tenant on a quarterly tenancy at a quarterly rent of £26. The 
tenancy was an oral one. Cooper, in practice, performed the outside repairs. 
In August, 1945, Cooper served three months’ notice to quit on the tenant, 
expiring Christmas Day, 1945, and it is not disputed that the tenant then 
became a statutory tenant. How long he remained one is the main point in 
the appeal. Shortly after the notice to quit had been served, viz., on Sept. 20, 
1945, the tenant was sent to prison to serve a sentence of two years for stealing 
6 tons of tea. On Jan. 11, 1946, Cooper sold the freehold to someone called 
Metters and two brothers called Plant. The tenant, when he went to gaol, 
left in physical occupation of the premises a Miss Mould—his mistress for 
seven years past—and two illegitimate children he had had by her. It is 
reasonably plain that the tenant intended her to remain to maintain his home 
and carry on the petrol pump business, the cafe business being inhibited by 
his conviction. Miss Mould decamped in March, 1946, taking with her some 
part of a substantial quantity of furniture left on the premises by the tenant, 
and dropping the two children on the tenant’s mother. Messrs. Metters and 
Plant, in July, 1946, brought an action against the tenant for possession on 
the ground that he had abandoned possession and on other grounds. On 
Sept. 12, 1946, this action was heard and judgment given for the tenant. The 
learned county court judge in these proceedings was the same who tried the 
present action, and he based his decision on findings that the tenant had not 
abandoned possession and that, although he had failed in some of his obliga- 
tions under the tenancy, it was not reasonable to make an order for possession 
against him. Between September and late December, 1946, a Mr. and Mrs. 
Mulholland, relations of the tenant, came and did some cleaning on the premises 
two or three times a week for two or three hours each time. On Dec. 9, 1946, 
Messrs. Metters and Plant sold the freehold to the present landlords under a 
contract which provided that the purchasers might at their own risk (this 
means as regards any claim, the tenant might assert) take immediate possession 
on paying a deposit of £500. On Jan. 25, 1947, the tenant was released from 
prison and sought to re-possess himself of the premises, but some days before- 
hand, Brash, one of the landlords, had entered. He refused to leave and has 
remained, in possession ever since. On Apr. 14, 1947, the tenant brought an 
action in the county court for possession and damages for trespass, with the 
results already described. ah 

The landlords now rely on only two of the points set out in the notice of 
appeal. (i) The first is that from and after Mar. 9, 1946, when Miss Mould left, 
the tenant had, as a legal result of her action, abandoned possession of the 
premises and was no longer a statutory tenant. His contractual tenancy having 
terminated at Christmas, 1945, he no longer had any rights at common law 


1* 
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after that date, while the statutory tenancy which then succeeded his con- 
tractual one had, it was contended, ended in March, 1946. Hence he had no 
right to possession or to sue for a trespass in January, 1947, the material time. 
This point relates to the claim in the action. (ii) The second, and only other, 
point relates to the counterclaim, and only arises if, contrary to the land- 
lords’ first contention, the tenant still enjoys the protection of the Rent 
Restrictions Acts. It is that in considering and rejecting the landlords’-counter- 
claim for possession (a counterclaim anomalous in form since Brash was and 
is still actually in physical possession) the county court judge did not take 
into account the relevant factors bearing on “ relative hardship ”’ (presumably 
under para. (h) of sched. I to the Act of 1933) and the reasonableness of making 
an order. 

We will consider these points in turn. In support of his first point 
counsel for the landlords prayed in aid a number of cases which decide that 
the protection of the Acts is personal to the occupier and ceases when he 
ceases to be in occupation. Thus, in Keeves v. Dean (1) it was decided by the 
Court of Appeal that a statutory tenancy is not assignable because it is not 
an estate or interest in the premises but merely a right enjoyed by some 
individual in possession not to be dispossessed, a right which would cease 
if he ceased to be in possession. In Haskins v. Lewis (2) a tenant moved out of 
premises, partly business and partly residential, and sub-let the whole of the 
residential part to two sub-tenants. The Court of Appeal held he had thereby 
ceased to be a statutory tenant. In a well-known passage in his judgment, 
Scrutron, L.J., said ([1931] 2 K.B. 1, 13) : 

One thing is quite certain, the original tenant is not residing in those floors; his 
sub-tenants are residing there. The consequence is that you have this position, that 
the original tenant is not occupying any part of the original tenancy, the original 
dwelling-house, so as to make him a tenant under the Act ; he is not occupying the 
ground floor and the first floor as a residence, he is occupying them for business pur- 
poses ; he is not occupying the attic and the basement as a residence, those portions 
of the house are being occupied by the sub-tenants, he is therefore not in personal 
occupation of any dwelling-house. That being so, he appears to me to come within 
the fundamental principle of the Act that it is to protect a resident in a dwelling- 
house, not to protect a person who is not a resident in a dwelling-house, but is making 
money by sub-letting it. 

Earlier in his judgment he had pointed out that the provisions of the Acts, 
while in the main emphasising the personal and non-transferable character 
of the privileges conferred on a statutory tenant as such, are occasionally 
coloured by the opposite conception—witness the provision whereby a tenant 
is treated as including a member of his family residing in the house on the 
death of the tenant intestate. In Skinner v. Geary (3) recognition is given 
to the principle that a statutory tenant, by absenting himself from the premises 
even for prolonged periods, does not necessarily cease to be in possession so 
as to forfeit his status as such. Scrurron, LJ., gives as an instance ({1931] 
2 K.B. 546, 558): ‘‘a tenant who spends week-ends in a house, or a sea 
captain who is absent for months, it may be, but, in fact, returns between 
his voyages to the house and has his wife and family living there while he is 
away.” It is true that the court held that this rule (or exception from the 
main rule) did not apply to the facts of that case, since the tenant absented 
himself (unlike the sea captain in the illustration) without any animus 
revertendi, and, although he permitted certain of his relations to remain in 
physical occupation, the purpose of this occupation was not to preserve the 
house for his residence when he returned. 
r pian ae the landlords relied on this case as by implication deciding that 
uly where two separate and distinct conditions are fulfilled that a non- 
occupying tenant can continue to enjoy the protection of the Acts: (i) There 
must be on his part an intention to return. (ii) There must be meanwhile a 
vicarious occupation by some token holder on his behalf to keep the place 
warm for him against the time of his intended return, or, perhaps, a symbolic 
occupation by chattels left to evidence that intention, and that, so soon as 
tliese conditions (i) and (ii) ceased to obtain and concur, the tenant ceased 
to be a statutory tenant. On the facts of this case he conceded that there was 
& continuous de facto intention to return on the part of the tenant, but he 
complained that the judge had wrongly thought this circumstance in itself 
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conclusive. The second condition was equally essential, and after Miss Mould 
and the children left the premises in March, 1946, it was unsatisfied. Counsel 
for the landlords also referred to Brown v. Draper (4) which uses language 
suggesting that leaving furniture on the premises may have the same effect 
as leaving a licensee on them, and that the removal of the furniture may have 
the same effect as the removal of the licensee. Counsel claimed that the result 
of applying these principles to the present case was that the tenant’s protection 
extended by the presence of Miss Mould and the furniture on the premises 
till Mar. 9, 1946, ended with her removal along with what he contended was 
the great bulk of the domestic furniture on that date. (There was no finding 
as to the amount left behind, but the uncontradi cted evidence of the Mulhollands 
was, he argued, that only three pieces of domestic furniture were there when 
they intervened in September, 1946). 

The argument on behalf of the tenant can be summarised more briefly. 
Counsel’s main propositions were: (i) That clear proof of a persisting intention 
to return on the part of the absent tenant was the paramount, indeed the 
only, condition necessary to the continued enjoyment of the protection of 
the Acts. It was not further necessary to prove that a licensee or caretaker 
or furniture was left on the premises, and these matters were only relevant 
as evidence of the intention to return. We may observe at this point that 
the learned county court judge seems, in fact, to have acted on the view that 
a proved intention to return, without more, was decisive. (ii) That Brown v. 
Draper (4) decides that a statutory tenant can only lose his status and 
privileges as such in two ways, by a voluntary surrender of possession on his 
own part, or by an order of the court for possession made against him. Here 
there was no order of the court made against the tenant and there was no 
evidence that Miss Mould’s removal (with part of the furniture) was his 
voluntary act or in any way caused or prompted by him. Counsel argued, that the 
onus of proving that was on the landlords and had not been discharged. 
He also cited Newlands Bros. & Mumford v. Radford (5) in which the Court of 
Appeal had decided that a temporary removal by a tenant from a London House 
during the “ blitz,” there being on his part an intention to return so soon as the 
war was over, did not divest him of the protection of the Acts. It should be 
noticed, however, on the facts cf this case that other members of the tenant’s 
family continued to have their meals at the London premises. The facts of the pre- 
sent case disclose a situation clearly not foreseen or provided for by the Acts. 
Anomalous consequences result whether we adopt the principle contended 
for by the landlords or that contended for by the tenant. If the landlords 
argument is accepted, the tenant must be taken, as at Mar. 9, 1946, simultane- 
ously to intend to return and to be abandoning possession, and the latter, 
through the act on that date of some one, Miss Mould, who, so far as the 
evidence goes, was not authorised by the tenant to do that act. Ifthe tenant’s 
contention is accepted, then it would apply equally if the tenant had been sent 
to gaol (or had gone away) for 10 or 15 years, leaving no licensee or furniture, 
provided he intended to return at the end of that period, a result contrary to 
the clear policy of the Act which is to keep a roof over the tenant’s or some- 
one’s head, not over an unoccupied shell, and to economise rather than sterilise 
housing accommodation. ne ; ; ae 

We are of opinion that a “non-occupying ” tenant prima facie forfeits his 
status as a statutory tenant. But what is meant by non-occupying ” ? 
The term clearly cannot cover every tenant who for however short a time, 
or however necessary a purpose, or with whatever intention as regards returning, 
absents himself from the demised premises. To retain possession or occupation 
for the purpose of retaining protection the tenant cannot be compelled to 

nd 24 hours in all weathers under his own roof for 365 days in the Mace 
Clearly, for instance, the tenant of a London house, who spends his ih ds i 
in the country, or his long vacation in Scotland, does not sateen y Pac 
to be in occupation. Nevertheless, absence may be sufficiently prolonge a 
unintermittent to compel the inference, prima facie, of a cesser of Saige 

cupation. The question is one of fact and of degree. Assume an absence 
alae : The legal result seems to us to be 

fficiently prolonged to have this effect. e leg. I 
suihciently p $ he tenant to repel the presumption that 
as follows :—(1) The onus is then on the tena a ll ts, establish a 
his possession has ceased. (2) To repel it he must, at all events, establish ¢ 
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i i i ter his absence. (3) But we are of 
hipaa Sates pagel aer be dba ota o authorities can this be enough. 
To suppose that he can absent himself for 5 or 10 years or peat pie) ee 
possession and his protected status simply by proving an pages in : at 
to return after so protracted an absence would be to frustrate the pre pe 
policy of the Acts as affirmed in Keeves v. Dean (1) and Skinner v. pr ) 
(4) Notwithstanding an absence so protracted the oe sugges - 
its effect may be averted if he couples and clothes his inward intention wi 
some formal, outward, and visible sign of it, Wes, instals in the premises some 
caretaker or representative, be it a relative or not, with the status of a licensee 
and with the function of preserving the premises for his own ultimate home- 
coming. There will then, at all events, be someone to profit by the sdsree: 
accommodation involved which will not stand empty. It may be that the 
same result can be secured by leaving on the premises, as deliberate symbols 
of continued occupation, furniture, though we are not clear that . this was 
necessary to the decision in Brown v. Draper (4). Apart from authority, in 
principle possession in fact (for it is with possession in fact and not with 
possession in law that we are here concerned) requires not merely an “ animus 
possidendi’’ but a “corpus possessionis,” viz., some visible state of affairs 
in which the animus possidendi finds expression. (5) If the caretaker (to use 
that term for short) or the furniture be removed from the premises otherwise 
than quite temporarily, we are of opinion that the protection, artificially 
prolonged by their presence, ceases, whether the tenant wills or desires such 
removal or not. .A man’s possession of a wild bird, which he keeps in a cage, 
ceases if it escapes, notwithstanding that his desire to retain possession of it 
continues and that its escape is contrary thereto. We do not think in this 
connection that it is open to the tenant to rely on the fact of his imprisonment 
as preventing him from taking steps to assert possession by visible action. 
The tenant, it is true, had not intended to go to prison. He committed inten- 
tionally the felonious act which in the events which have happened landed 
him there, and thereby put it out of his power to assert possession by visible 
acts after Mar. 9, 1946. He cannot, in these circumstances, we feel, be in a 
better position than if his absence and inaction had been voluntary. 

Applying these general propositions to the facts of the present case, we 
hold that the tenant ceased to possess the premises or to enjoy the protection 
of the Acts when Miss Mould and the children left in March, 1946, and that 
nothing which happened after this date (e.g., his resistance to the Metters and 
Plant action brought in July, 1946, or the visits of the Mulhollands starting 
in September of that year) could restore his possession or statutory status. 
As regards the three items of domestic furniture which on the evidence Miss 
Mould left behind (apart from questions of de minimis) there is no evidence 
that either the tenant or Miss Mould, or, indeed, anyone intended these to 
remain on the premises as symbols of continued possession by the tenant. 
Nor was it either pleaded or argued that the judgment of the county court 
judge in the previous proceedings (amounting to a decision in September that 
the tenant had not abandoned possession) was res judicata or created an 
estoppel in the present case. From March,’ 1946, on, in our view, the tenant 
lost the protection of the Acts and with it his only rights in respect of the 
premises. The order for possession and the award of damages for trespass 
in his favour cannot stand. As regards the counterclaim, the landlords in 
substance succeed. It is true that their claim for an order for possession of 
premises of which they are already in physical occupation is anomalous, 
but the question in substance is which of these parties is entitled in law to 
possession, and it follows from our decision on the claim that on this issue 
the landlords prevail. Questions of relative hardship and the reasonableness 
of making an order for possession by the landlords cannot arise where the 
tenant by abandoning possession has entirely removed himself from the pro- 
tective orbit of the Acts. The appeal must be allowed with costs here and below. 

‘ Appeal allowed with costs in both courts. 

Solicitors : Gregory, Rowcliffe & Co., agents for F. S. Hawthorn & Son, 
Uttoxeter (for the landlords) ; Simmonds, Church Rackham & Co., agents for 
McKnight & Ryder, Hanley (for the tenant). 


[Reported by C. Sr.J. NicHotson, Esg., Barrister-at-Law.] 
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COMMISSIONERS OF CUSTOMS AND EXCISE v. INGRAM 
AND OTHERS. : 


Cc 
[ ae, (Lord Goddard, 0.J., Tucker and Evershed, L.JJ .), May 


P - ee ; ¢ ¥ F A 
“yeti sibese eee erunery application to A igh Court— Power to order 
eset Aefceclan?. uct na documents —Inerimination of taxpayer—Order 

aa not a registered person ’’—Finance Act, 1946 (c. 64), 
8. ms (2), (3)—Crown Proceedings Act, 1947 (c. 44), s. 14 (2) (d). 

1e Crown Proceedings Act, 1947, s. 14, provides: ‘‘ (2) Subject to 
and in accordance with rules of court, the Cro ly i 
manner to the High Court See erat ee 
= Pate g Ourte>: a (a) for the delivery of any accounts, 
€ production of any books, or the furnishing of any information, required 
to be delivered, produced cr furnished under the enactments relating to 
purehase tax. In connection with the levying of purchase tax, the 
Commissioners of Customs and Excise issued summonses under s. 14 for 
orders to the defendants “to produce pursuant to the Finance Act, 1946, 
8. 20; all their books, accounts, records and documents in connection with 
any business carried on by them ”’ at a given address. 

HELD: (i) it was within the power of the court under s. 14 to order the 
production of accounts and books, but, while the word “‘ accounts ”’ therein 
extended to sales and purchase invoices, it did not extend to “records 
and documents,” and in proceedings under s. 14 the court could not order 
their production. 

(il) it was no defence to a claim for the production of the accounts and 
books that such production would incriminate the defendant because the 
whole purpose of ordering production was to facilitate investigation to 
prevent the defrauding of the Revenue and knowledge of his position 
with regard to payment of the tax was specially within the knowledge of 
the defendant. 

(iii) the form of the order was not affected by the fact that one of the 
defendants was not registered for the purposes of purchase tax, because 
under s. 20 (3) of the Act of 1946 “ every person concerned with the pur- 
chase or importation of goods” could be required to produce his books 
and accounts, and it was sufficient under R.S.C., Ord. 54m (which 
was not ultra vires), that the affidavit in support of the summons showed 
that the defendant was a wholesale merchant selling chargeable goods. 

[FoR THE CROwN ProcrEpines Act, 1947, s. 14, see BUTTERWORTH’S 
ANNOTATED LEGISLATION SERVICE, Statutes Supplement No. 47, p. 75.] 


AppEALs by the defendants from orders of DENNING, J., in chambers, dated 
Mar. 4, 1948, upholding orders of MasTer Baker, ordering the defendants “ to 
produce pursuant to the Finance Act, 1946, s. 20, all their books, accounts, 
records and documents in connection with any business carried on by them 
at’ certain addresses. The Court of Appeal held that the orders should be 
varied by the insertion of the word “‘ and ” between “ books ” and ** accounts,” 
the deletion of ‘‘ records and documents,” and, after the word ‘ accounts,”’ the 
addition of ‘‘ both purchase and sales invoices.” The facts appear in the 
judgment of Lorp GoppARD, C.J. 

Gallop, K.C., and A. L. Gordon for the defendants, Ingram & Angel Warehouse 
Co., Ltd. 

Gallop, K.C., and Gillis for the defendant, Buck. 

H. L. Parker for the Commissioners of Customs and Excise. 


LORD GODDARD, C.J.: This is an appeal from orders of DENNING, Dug 
in chambers upholding orders made by MASTER BAKER on summonses taken out 
by the Commissioners of Customs and Excise against the Angel Warehouse 
Company, Ltd., in one case, a person named, Ingram in another, and, in a 
third, against Terence George Buck. I will deal first with the two summonses 
in regard to the Angel Warehouse Co. and Ingram, because there is no difference 
between those two cases. There is a small difference in the case of Buck. 

The summonses, which were taken out under the Crown Proceedings Act, 
1947, s. 14, asked for orders against the defendants ‘to produce pursuant to 
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the Finance Act, 1946, s. 20, all their books, accounts, records and documents 
in connection with any business carried on by them at,” giving certain addresses. 
The matter arises out of the provisions of the statutes which deal with purchase 
tax. Purchase tax was first imposed by the Finance (No. 2) Act, 1940, and 
that Act, by s. 33, provided : 

(1) The commissioners may make regulations . . . (h) for requiring any persons 
concerned with the purchase or importation of goods or dealings with imported goods 
to furnish to the commissioners within such time and in such form as they may require 
such information relating to the goods or to the purchase or importation thereof or 
dealings therewith as they may specify, and to produce for inspection any books or 
accounts or other documents of whatever nature relating thereto. 


A penalty was provided for failure to produce. Under that section certain 
regulations were made in 1945, called Purchase Tax Regulations (S.R. & O., 
1945, No. 517) and those regulations are still in force although s. 33° (1) (A) 
of the Act of 1940 has been repealed and replaced. Regulation 9 provides : 

Every registered person shall keep full and true accounts, entered up to date, of 
all purchases made from or by him and of any appropriations or applications such as 
are mentioned in s. 25 of the Act made by him, containing such particulars in such 
form as the commissioners may generally or in any particular case approve or require 
including a purchase tax account showing the amounts of tax for which he is account- 
able and shall retain such accounts together with all purchase invoices, copy sales 
invoices and all other documents whatsoever relating to such purchases, appropriations 
and applications as aforesaid for a period of not less than two years from the last 
date to which such accounts, invoices and documents refer. 


Both the defendants in the two cases with which I am now dealing are 
‘registered persons ’”’—registered, that is to say, under thé provisions of the 
Acts which deal with purchase tax. 

The Finance Act, 1946, s. 20, provides : 


(2) Every person who is required to be registered shall keep such records and accounts 
in such form, and shall preserve them for such period, as the commissioners may require, 
and shall produce them for inspection by any officer or other person authorised in 
that behalf by the commissioners, at such time and at such place as that officer or 
person may require. (3) Every person concerned with the purchase or importation 
of goods or with the application to goods of any process of manufacture or with dealings 
with imported goods shall furnish to the commissioners within such time and in such 
form as they may require information relating to the goods or to the purchase or 
importation thereof or to the application of any process of manufacture thereto or 
to dealings therewith as they may specify, and shall, upon demand made by any 
officer or other person authorised in that behalf by the commissioners, produce any 
books or accounts or other documents of whatever nature relating thereto for inspection 
by that officer or person at such time and place as that officer or person may require. 


In this Act as, indeed, by a previous Act, the penalties for non-production have 
been considerably increased. It was, no doubt, found that some persons were 
minded to evade purchase tax-or to reduce the amount of purchase tax for 
which they were liable if they could and preferred to pay a penalty rather than 
produce their books. It was, no doubt, for that reason that the Crown Pro- 
ceedings Act, 1947, s. 14, provided for a summary method by application to 
the High Court for an order compelling people to produce the accounts and 
books and so forth. 

The only difficulty that has arisen is the question whether or not, where the 
commissioners apply for a summary order under s. 14, the court may make 
an order in as wide terms as DENNING, J., has made in this case, covering not 
only the production of books and accounts, but also records and documents. 
Those are matters which are mentioned in the sections to which I have referred in 
the Finance Act, but by the Crown Proceedings Act, 1947, s. 14, it is provided : 

(2) Subject to and in accordance with rules of co 
summary manner to the High Court... (d) for the delivery of any accounts, the 


production of any books, or the furnishing of any information, required to be delivered 
produced or furnished under the enactments relating to est tax. 


If the commissioners take advantage of that section and adopt this summ 

method of obtaining these books, it seems to me that the crack ia Liniieds oe 
that which the section provides in ordering this summary remedy. Whether 
there is any other remedy we need not consider, but if the commissioners apply 
for this summary remedy in any particular case, we must see that the court 


urt, the Crown may apply in a 
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does not go beyond that which it is given power to do under the seetion. At 
the same time, one does not want to stultify the order by attributing some 
narrow meaning to the words that are used. ; 

The first thing which calls for consideration is the phrase in s. 14 (2) of the 
Act of 1947: “ .. . the delivery of any accounts . . . required to be delivered, 
produced or furnished under the enactments relating to purchase tax.” It seems 
to me that, having regard to the Finance Act, 1946, s. 20 (3), which refers to 
the production of “ any books or accounts or other documents of whatever 
nature relating thereto,” and so on, the “delivery of any accounts . oo 
required to be delivered, produced or furnished ’ must mean the production 
of accounts. They must produce any accounts and books which they have, 
and I think, therefore, that it was quite within the power of the learned judge 
to order that books and accounts should be produced. <_ 

The question that has been very much debated in this case is what is included 
in the word “accounts.” The court think that it is desirable to make it clear 
what, in their opinion, is included in the word “ accounts,” and, indeed, to 
put it in the order. It seems to me that the word ‘“ accounts ’ must include 
invoices, whether sales invoices or purchase invoices, that is to say, invoices 
for goods supplied to the subject who is liable for purchase tax and invoices 
made out by him for sales which he makes. One of the material things that must 
be capable of being checked, is purchases to enable the checking of sales, and, 
therefore, it seems to me that, in ordering production of accounts, one should 
include an order for the production of the invoices which may relate to these 
accounts or, at any rate, invoices relating to the subject’s purchases and sales, 
because invoices are, in my opinion, accounts. I cannot find power under s. 14, 
which, as I say, produces a new and summary remedy, to order the production 
of records and documents. Whether it was intended or not may be open to 
question. It looks to me very much as though the draftsman of s. 14 ae 
omitted to follow, probably accidently, the wording of sub-s. (3) of s. 20 - 
the Act of 1946, and it would be a very easy thing in any Act which cae e 
contemplated to amend those words and give a wider power to the courts t = 
they have at present with regard to the preduction of Soy pene ee A 
me that at present the court must expunge from the order which its Seals 
made the words “ records and documents,’ _but we shall make it clear in : 
order that ‘‘ accounts” includes both invoices of goods sold and invoices o 

ed. - 
othe aenestae matter which, I think, I need deal with is the pon, Ns 
counsel for the defendants has argued, that the court would not or rine 
luction of documents which may incriminate the subject. In my opinion, 
aa imitation h The very object of the Finance 
one cannot make any such limitation ere. @ very object ates 
Act, 1946, in the sections which relate to this matter, is to give to the C 

oe et i igati rson’s accounts and so forth to see whether he 
the power of investigating a pe nay ehiokt le Caghits Gee Pot 
cape eee erie ey a dani thts aha lhe The said that this is 
mind, no new principle here is in r ‘ a ari 

lling a man to incriminate himself or putting an onus on a m 
Deatilics is not been committing be offence, Pea it pine S poe es raat 
egislation designed to protect the revenue of ; tee 
Be “all the ecinaticd pe SE ai ee pepe we BR olivions 
ee eee ue an CSE. eer inating him. During the course of 
eee eee cet ni ne seit th Bceeeslsres under the Customs 
the argument I suggested a comparison oF 1 . pr PLAY postal Ghee 
Consolidation Act, 1876, which enables the custor 4 5 ME Nott I nea 
tiable character and to call on the subjec 
nex eanaay hae He can show whether he has paid oO ronan 
therefore, the onus is put on him. Here, it 3 a ey Liriecdice ep Resin! 
It is said that when a man is called itor? : ee Seta? 1 ao enti’ to 
onethepee si Sean d oe vn eT lus produce this one or that one because 
go as inte gan mo” to me that that would be stultifying the 
ee im fe rivilege, which, as between 
he section, and the claim for p ge, on, € ‘i 
send al pgedee tinge i may be made, has no application to this 
subject and subject in an action, y Bo bt SW Rare talntin bo petelloge 
f discovery or production. I do not thi 1y h aeetae 
Das wads Dat I think that the order which the learned judge‘has ma 
can 9 
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be varied by omitting the words “records and documents,” because I cannot 
find any warrant in s. 14 for including those words. After the word ‘ accounts, 
so that there may be no doubt as to what this court means, there will be 
included ‘‘ both purchase and sales invoices.” wr, 

With regard to Terence George Buck, the only difference in his case 1s that 
he has not been registered under the provisions relating to purchase tax although 
the Crown say he ought to have been registered. I do not think that any 
difference will be made in his case in the form of the order because, under 
s. 20 (3) of the Act of 1946, it is not only a registered person who can be 
required to produce his documents. It is “every person concerned, with the 
purchase or importation of goods,” and here there is an affidavit which swears 
that Buck is a merchant and a person concerned with the purchase of goods. 
In these circumstances it seems to me that he comes within the clear words 
of the section. Counsel for the defendants did say that the affidavit was not 
sufficient, but regard must be had to the new Ord. 54m of the Rules of the 
Supreme Court which reads : 

4, Upon any such application an affidavit by a duly authorised officer of the depart- 

ment concerned setting out the state of facts upon which the application is based and 
stating that he had reason for thinking that such facts exist shall be prima facie 
evidence of such facts. 
I am not sure whether counsel contended that that is ultra vires. I do not think 
it is ultra vires. It comes within the rule-making power and it also, in my 
opinion, is enough if the officer who makes the affidavit shows that the person 
against whom he applies is a person carrying on the business of an importer 
or of a dealer in and purchaser of goods. In Buck’s case, he swears he is a 
wholesale merchant or manufacturer whose business includes the selling of 
chargeable goods, and, if he is a person selling chargeable goods and a whole- 
sale merchant, then he is liable to make these returns, and to make a prima 
facie case the officer need not go on to show that the defendant has sold any 
particular chargeable goods and not accounted for purchase tax thereon. 
Section 20 (3) indicates the alternatives : 

Every person concerned with the purchase or importation of goods or with the 

gris to goods of any process of manufacture or with dealings with imported 
poods =... 
It is sufficient to swear that he is a person who comes within one of the 
categories with which that sub-section is concerned. On this summons I think 
the order against Buck was properly made, subject to the variation which I 
have said should be made in it. 


TUCKER, L.J.: I agree that the word ‘‘ accounts”? in the Crown 
Proceedings Act, 1947, s. 14 (2) (d), includes invoices. I also agree that it is 
not permissible for the purposes of an order made under that paragraph to 
incorporate into it all the language contained in the Finance Act, 1946, s. 20 (3). 
Counsel for the Commissioners of Customs and Excise has argued that s. 14 
of the Crown Proceedings Act, 1947, would for present purposes be of no value 
unless the words were given that wide interpretation, and he said that para. (d) 
ought to be so widely interpreted that the word ‘“ accounts” would 
include “other documents of whatever nature relating thereto.” I find it 
impossible to accept that argument because I think the legislature has shown 
throughout in dealing with this question of purchase tax that it realised that 
the commissioners were faced with difficulties in these matters at every stage 
and that it was necessary to give them very wide powers, and, accordingly, 
the Act of 1940, in s. 33 (1) (2), provided in terms that regulations might be 
made ‘requiring any persons concerned with the purchase or importation of 
goods or dealings with imported goods to furnish to the commissioners,” cer- 
tain information, ‘and to produce for inspection any books or: accounts or 
other documents of whatever nature relating thereto.” That is the first indica- 
tion of a realisation that books of accounts would not by themselves be suffi- 
cient. The matter was carried a stage further in the regulations of 1945, in 
reg. 9 of which the words “‘ all purchase invoices, copy sales invoices and all other 
documents whatsoever ”’ are introduced. In s. 20 (3) of the Act of 1946 the 
words are ‘“‘ produce any books or accounts or other documents of whatever 
nature relating thereto.” Finally, in the Act of 1947, the words are limited to 
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nr x. fg daggers sate agitate of any books, or the furnishing of any information, 
ani acvin as » produced or furnished under the enactments relating to 
I d . pa . 
hand ee pe eae ~ ‘ewe ae wider words into that provision having 
€ which had been previously used. For these reasons I 
ae — ar orders made should be modified in the way indicated by my Lord. 
er tar ds ~ other word with regard to Buck’s case. Counsel for the 
Sena fa da that the affidavit of Mr. Frederick Robert Fisk in support 
es Sg noe os that Mr. Buck had any books or accounts in his possession, 
cia : ' tan ibe having put in an affidavit, as was done in the other cases, 
ic e possession of books was admitted, counsel argued that the court 
pe no power to make any order against him. I cannot accept that argument. 
€ present complainant on behalf of the Commissioners of Customs and 


ee is required by Ord. 54m to make an affidavit and it is provided 


4. Upon any such application an affidavit by a duly authorised officer of th - 
supin cs ar setting out the state of facts ats ad es the application Gtacstate 
a = ris ee Eo gute for thinking that such facts exist shall be prima facie 
I agree that that rule is intra vires, and that this affidavit complies with the 
requirements of that rule. In my view, it discloses circumstances from 
which the only inference which the court can draw is that Mr. Buck has 
in his possession or control books and, accounts, because the affidavit has already 
sworn that he is a wholesale merchant or manufacturer whose business includes 
the selling of chargeable goods. The affidavit sets out that notice has been 
served on him requiring him to produce those documents and no affidavit in 
reply is put in. I think the only inference which a court can draw in those 
circumstances is that Mr. Buck, having regard to the business that he was 
carrying on, must have in his possession books and accounts. Therefore, I think 
that on this affidavit the learned judge and the master clearly had material 
on which they could make the orders in this case, but I agree that the orders 
should be varied in the manner suggested. 


EVERSHED, L.J.: I also agree. As my Lord has pointed out, the 
application before the court is by way of invocation of the powers con- 
tained in the recent Crown Proceedings Act, 1947, particularly the powers 
contained in s. 14 (2) (d) of that Act. That paragraph deals with three things, 
accounts, books and information, of which the third may be neglected for 
present purposes. The principal point which has arisen relates to the formula 
“delivery of any accounts ”» which finds its place in that paragraph. In the 
earlier sub-section dealing with estate duties where the same formula is used 
it is natural and apt, and it may be that the formula was taken from the first 
sub-section without particular reference to the subject-matter, namely, purchase 
tax, with which sub-s..(2) was designed to deal. However that may be, it is 
clear that the phrase ‘“‘ delivery of accounts” of itself may be equivocal. It 
may refer to the rendering or making up of an account not previously in being, 
or it may mean manual delivery or handing over, that 1s, for practical purposes, 
the same as production, of an existing account. That doubt, I think, is solved 
in this way: the paragraph says: ‘‘for the delivery of any accounts .. . 
required to be delivered, . . . under the enactments relating to purchase tax.” 
If you look at the relevant enactment relating to purchase tax, which is s. 20 
of the Finance Act, 1946, it is plain that, as regards accounts, the obligation 
is production, not making up or rendering. It seems to me, therefore, that 
the equivocation in the formula must be solved by reading it as meaning the 
same thing as production of accounts. The learned judge in his order has 
plainly so construed it because he only uses the word ‘‘ produce,” and I think, 
therefore, on that matter he was right. That being so, the only other question 
ig what was included in the word “accounts,” or, perhaps, what was included 
in the phrase ‘‘ books and accounts.” The order contains the further words 
“records and documents.’”’ As regards the word * account,” we are, I suppose, 
all familiar with receiving such letters as this : ‘“‘ We have pleasure in enclosing 
our account which we hope you will find in order,” meaning thereby, a bill. 
Without attempting a definition, it seems to me that the word ‘‘ account ’’ must 
be meant to describe a bill or an invoice or any other statement of the financial 
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position between two persons, whether it also involves a demand for adie 
or not. I, therefore, agree with what has been previously said that the wor 
“accounts ”’ in this context must include invoices. Counsel for the defendants 
pointed out that the word “invoice” is nowhere used in the section, 
but that, I think, is a double-edged sword, because in regard to purchase 
tax it is manifest that the main evidence of the seller having recovered the 
tax from his buyer would be found in his copy invoices. I also at 
one time wondered whether, by extending the word “ account ” beyond 
the ordinary use of the words ‘‘ books or accounts,”’ the words ‘or other 
documents ”’ in s. 20 (3) would be rendered otiose. But I think that is not so. 
The word ‘‘ documents,” as has been pointed out, would include correspondence 
and other documents which are not in any sense financial statements. Since 
there is no reference in para. (d) to such documents, it seems to me that it 
would not be right to include any such reference in the order made under 
the section. 

There is only one other point to which I refer. There are three cases. The 
first two, the Angel Warehouse Co., Ltd. and Ingram are within s. 20 (2) of 
the Finance Act, 1946, for the purpose of reference, because admittedly they 
are registered under the Act and, therefore, covered by the sub-section, which 
does not contain the word ‘‘ document.” So far as Mr. Buck is concerned, he 
may or may not be required to be registered, but the commissioners have 
made application on the alternative footing that he is or is not. In the latter 
event he would be within sub-s. (3). For the purpose of the present decision, 
in the result, it seems to me, it comes to the same thing when the form of order 
is considered. On the other points I desire to add nothing to what has already 
fallen from my Lord. 

Order varied accordingly. No order as to costs of this appeal or of appeal to 
Dennine, J. Costs before the master to be the commissioners’ as ordered by the 
master. 

Solicitors: Albin Hunt & Stein (for the defendants Ingram & Angel Ware- 
house Co., Ltd.); B. A. Perkoff & Co. (for the defendant Buck); The 
Solicitor, Customs and Excise (for the Commissioners). 

[Reported by F. Guttman, Esaq., Barrister-at-Law.] 


Re RUSHBROOK’S WILL TRUSTS. 
ALLWOOD v. NORWICH DIOCESAN FUND AND BOARD 
OF FINANCE (Incorporated) AND OTHERS. 

[CHANCERY Division (Vaisey, J.), April 29, 30, 1948.] 

Executors and Administrators—Contract entered into by testator—Disclaimer of 
contract—Right of devisee to performance of contract at expense of personal 
estate—Property damaged by fire before testator’s death—Insurance moneys 
paid in respect of damage—Contract for repairs accepted by testator. 

A testator devised to N. a freehold farm, which, after the date of the 
will but before the testator’s death, was damaged by fire. The testator 
received £400 in respect cf his claim under a fire insurance policy, and 
accepted a builder’s estimate in the sum of £550 for the repairs. Before 
the work began, the testator died, and his executors repudiated the 
building contract. 

Hep : N. was entitled to have expended on the repairs indicated in 
the estimate such a sum not exceeding £550 out of the testator’s personal 
estate as was necessary for that purpose. 

Re Day, Sprake v. Day ([1898] 2 Ch. 510; 79 L.T. 436), followed. 

Cooper v. Jarman, (1866) (L.R. 3 Eq. 98), applied. 

[As To DEvoLUTION oF RIGHTS UNDER BuILpIne Contract, see HALSBURY, 


Hailsham Edn., Vol. 3, p- 311, para. 576; and ror Casgs, see DIGEST, Vol. 7, 
p- 420, Nos. 346-349.] 


Cases referred to : 


(1) Holt v. Holt, (1694), 2 Vern. 322; 1 Eq. Cas. Abr. 274, pl. 11; 23 E.R. 808 ; 
24 Digest 619, 6492. 

(2) Cooper v. Jarman, (1866), L.R. 3 Eq. 98; 36 L.J.Ch. 85; 12 Jur. N.S. 956 ; 
15 W.R. 142; 23 Digest 477, 5460. 


F 
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(3) Re Day, Sprake v. Day, [1898] 2 Ch. 510; 79 L.T. 436; 47 W.R. 238; sub 
nom. Re Day, Day Vv. Sprake, 67 L.J.Ch. 619; 23 Digest 477, 5461. 

(4) — Tawar ree nine Salleh Angullia v. Estate & Trust 

gencies, » dd., 8] 3 All E.R. 106; [1938] A.C. 624; 107 L.J.P.C. 

71; 159 L.T. 428; Digest Supp. te : ae 

ADJOURNED SuMMons to determine inter alia whether the devisee of a 

freehold farm was entitled to have money expended out of the testator’s estate 

on the repair of farm buildings, the testator having entered into a contract 


for their repair. VAIsEY, J., held the devisee so to be entitled. The facts appear 
in the judgment. ! 


Michael Albery for the plaintiff, the executor under the will. 
J. A. Brighiman for the Norwich Diocesan Board of Finance. 
A. P. McNabb and N. S. Warren for various legatees. 


VAISEY, J.: The testator gave a freehold farm belonging to him, 
known as Church Farm, to the first defendant, the Norwich Diocesan Board 
of Finance, partly for the use and benefit of that incorporated body and 
partly for the use and benefit of other persons. It is sufficient for the present 
point to say that it was devised specifically to the first defendants out and out. 
The testator gave the residue of his estate in equal shares to his sisters. 
After the date of the will there was a fire at the farm. The testator was insured 
and before his death he received £400 in respect of his claim under the fire 
policy. On Nov. 18, 1946, a builder sent to the testator an estimate amounting 
to some £550 for the cost of the repair of the damage done to the farm. 
That estimate was accepted by the testator, but after his death his executors 
disclaimed responsibility for the repairs, and, as the result, they were never 
effected. The builders said no more about it, but it does appear that there 
was a binding contract between them and the testator at the date of the testator’s 
death. The question which arises is whether the persons interested 
under the devise of Church Farm are entitled, in the events which have 
happened, to require the sum of £550, or any, and what other, sum, to be 
applied out of residue in or towards the repair of the property. 

I should have thought that this sort of thing must have happened many 
times having regard to the number of wills which contain specific devises and 
the number of occasions on which property specificaily devised is damaged 
by fire, but the authorities are decidedly meagre. The first is Holt v. Holt (1), 
the report of which is very short. It is as follows (2 Vern. 322) : 

Plaintiff’s father seised in fee of land, articles to pay J.S. £1,000 to build an house 
on the premises, and dies before the house is built. The plaintiff the heir, may 
compel the builder to build it, and his father’s executor to pay for it. 


That case was decided on Nov. 19, 1694, at a time when the heir-at-law was 
always treated with very special favour. In Cooper v. Jarman (2), the head- 
note is (L.R. 3 Eq. 98) : 

A person contracted with a builder to erect a house on a piece of freehold land 
belonging to him, and died intestate before the house was finished :—Held, that the 
heir-at-law was entitled to have the house finished at the expense of the personal 
estate of the intestate. 


That headnote is somewhat meagre and, perhaps, not quite accurate. The 
facts there were that the heir-at-law, who was also one of the legal personal 
representatives, paid the builder this sum out of the personal estate of the 
intestate for the completion of the contract. The question was whether the 
payment of that sum ought to be allowed to him as the legal personal repre- 
sentative of the intestate. Lorp Romitiy, M.R., in his judgment said 


(ibid., 100) : 
The next of kin contend that this sum ought not to be allowed, and that the heir- 
at-law must personally bear the expense of completing the house. The ground . . . is 


that the contract was of ‘such a character that the specific performance of it could 
not have been enforced against the intestate if he had thought fit to resist it. .. 
At the end of the judgment the learned MasTeR oF THE ROLLS says (ibid., 
102): 

The administrator has, in my opinion, a clear duty to perform. The moral duty 
is distinct. It is to perform the contract entered into by his intestate. The legal duty, 
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in this instance, as I believe it is in all cases where it is fully understood and examined, 
is tential ‘with the moral duty. I am, therefore, of opinion that this sum has been 
properly allowed in the accounts of the administrator. ? 

Two poirits arose in Re Day (3). The first was ([1898] 2 Ch. 510) : 65 

A testator having in his lifetime entered into a contract for the erection of are sie 
on land belonging to him :—Held, on the authority of Cooper v. Jarman (2), t = 
the buildings not having been completed before the testator’s death, the ,devisee ) 
the land was entitled to have them completed at the cost of the testator’s personal 
estate. 

The other point was (2b2d.) : 

The testator had also entered into a contract for the erection of buildings upon land 
belonging to the devisee by an independent title, and these buildings were not com- 
pleted before the testator’s death :—Held, that Cooper v. Jarman (2) did not apply, 
and that, it not being shown that the devisee had given valuable consideration for 
the contract, she was not entitled to have the buildings completed at the cost of the 
personal estate. 

North, J., said (ibid., 513) referring to Cooper v. Jarman (2) : 

It is said that that case stands by itself; but although, so far as I know, there has 

been no other case which supports it, on the other hand there is none against it, and 
it lays down an intelligible principle. It has been unreversed for a great many years, 
and though no doubt the point is one which does not often arise, still there the case 
stands, and I must follow it. But I do not think it applies to the Misterton property 
which was not given by the testator’s will. 
Those cases were reviewed and considered by the Privy Council in Ahmed 
Angullia v. Estate and Trust Agencies (1927), Ltd. (4), where the contract referred 
to land which was not part of the estate. I do not find anything relevant in 
the case, except a faint suggestion to the effect that Re Day (3) may not 
have been rightly decided. It seems to me, however, that it binds me and I 
propose to follow it. 

What is the result ? The cost of carrying out the contract for this work has 
been estimated by the builder at approximately £550. It may come to more, 
for there are usually extras in these cases. It may come to less because the 
devisees may dispense with some items now included in the specification. 
I think the right of the devisees is to have applied in the repair of the buildings 
on this farm.injured by the fire such sum as it is necessary to expend for the 
purpose not exceeding £550. If the personal estate of the testator is of less 
value than that, of course, the devisees will not be entitled to have more than 
there is. I think the proper order to make is to declare that the devisees of 
Church Farm are entitled to have expended on the repairs indicated in the 
estimate of the builder such sum, not exceeding the sum of £550, as it may 
be necessary to pay the builder for the purpose. Unfortunately, the residuary 
estate will also have to bear the costs as between solicitor and client of all parties. 

Order accordingly. 

Solicitors: Haslewood, Hare ¢&: Co., agents for Hood, Vores & Allwood, 
East Dereham (for the plaintiff); Field, Roscoe & Co., agents for 
Hansell, Hales, Bridgwater & Preston, Norwich (for the Norwich Diocesan 
Board of Finance); J. A. Milner & Sons, agents for Sir Robert Gower, 
Tunbridge Wells (for residuary legatees), 

[Reported by R. D. H. OsBORNE, EsqQ., Barrister-at-Law.] 
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f Re VAN DEN BERGH’S WILL TRUSTS. 
VAN DEN BERGH v. SIMPSON AND OTHERS. 
[CHaNcERY Division (Romer, J.), April 27, 1948.] 


Satisfaction— Will—Covenant to pay annuity—Bequest of similar annuity. 

On July 6, 1932, the testator entered into a deed of covenant with 
G.S., an old servant, that, in consideration of the faithful service which 
G.S. had given, the testator or his personal representatives would pay 
G.S. “or his assigns during his life an annuity of 20s. per week free of 
income tax payable quarterly in advance on the usual quarter days.” 
The provision that the annuity should be free of income tax was invalid. 
On Aug. 7, 1936, the testator made his will, by cl. 9 of which he gave 
several annuities including one of £52 per annum to G.S., to be paid free 
of all deductions including income tax at the current rate by equal 
quarterly payments, the first to be made at the end of 3 months after 
the testator’s death, providing that “‘(d) If any of the said annuitants 
shall commit permit or suffer any act default or process whereby but for 
this present provision the said annuity hereinbefore bequeathed to him 
or her or any part thereof would or might become vested in or payable 
to any other person or persons then such annuity shell immediately 
thereupon absolutely cease and determine as if such annuitant were dead 
. . . (f) Any annuity which I may hereafter during my lifetime provide 
for any one or more of the annuitants hereinbefore referred to shall be 
applied pro tanto in substitution for the annuity hereby bequeathed to 
any such respective annuitant.’ By cl. 11 he directed his trustees to hold 
his residuary estate on trust for sale and conversion and to pay thereout 
and out of his ready money his “‘ funeral and testamentary expenses and 
debts and the legacies bequeathed by this my will or any codicil hereto.” 
The testator died on Mar. 12, 1937, and the question arose whether the 
annuity bequeathed to G.S. by the will was in satisfaction of his annuity 
under the deed of covenant. 

Hetp: having regard to all the circumstances, the terms of the will, 
the fact that the annuity given to G.S. by the will was different in quality 
from the annuity under the deed, and the difference was not to his 
advantage, and, especially, to the fact that it was clear from cl. 9 (f) of 
the will that the testator considered the question of satisfaction and applied 
the doctrine expressly to annuities granted after the date of the will, 
G.S. was entitled to the bequest in addition to the annuity under the 
deed. 

Dictum of Bowen, L.J., in Horlock v. Wiggins (39 Ch.D. 142, 147; 
59 L.T. 710, 712), applied. 

[As to Satisracrion, see HALSBURY, Hailsham Edn., Vol. 13, pp. 161-175, 
paras. 147-160; and ror Caszs, see DIGEST, Vol. 20, pp. 449-453, 469-473, 474-487, 
Nos. 1743-1768a, 1946-1999, 2010-2143.] 

Cases referred to : 
(1) Horlock v. Wiggins, Wiggins v. Horlock, (1888), 39 Ch.D. 142; 58 L.J.Ch. 46; 
; 59 L.T. 710; 20 Digest 481, 2064. 
(2) Re Dowse, Dowse v. Glass, (1881), 50 L.J.Ch. 285; 20 W.R. 563; 20 Digest 
483, 2097. 

ApJOURNED Summons to determine whether an annuity given in the 
testator’s will to a former servant was given in satisfaction of a covenant in 
a deed entered into by the testator during his lifetime to pay the servant an 
annuity of an equal amount, or whether the servant was entitled to both the 
annuities. Romer, J., held that the testamentary annuity was not in satis- 
faction of, but was additional to, the annuity under the deed. The facts 
appear in the judgment. 


R. O. Wilberforce for the plaintiff (the executor under the will). 4 
Chetwood for the first defendant (the annuitant). 
E. I. Goulding for other defendants, interested in capital and income. 


‘hi "BIS hich frequently comes 
ROMER, J.: This summons raises a question w 
up before the courts, namely, whether a gift by will is to be regarded. as a 
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satisfactions of a liability subsisting at the time of the will from the testator 
to the person benefited. The person benefited by the will in this case is an 
old man, George Simpson, who had been in the service of the testator for many 
years. The facts with regard to George Simpson, as stated in the plaintiff's 
affidavit sworn in support of the summons, are that he was employed by the 
testator, first, in 1895, as a button boy, then as a footman, later as a chauffeur, 
and, finally, as a gardener until 1925 or thereabouts when he retired from the 
testator’s employment. So he had been in the testator’s service, in one 
capacity or another prior to his retirement, for a period of over 30 years. 
On July 6, 1932, the testator entered into a covenant with George Simpson 
covenanting to pay him an annuity in a deed agreed between the testator, 
Henry van den Bergh, of the one part, and George Simpson, thereinafter called 
the annuitant, of the other part. The deed witnessed that : 

. in consideration of the faithful service which the annuitant has given to the 

grantor during 30 years in his employment the grantor hereby covenants with the 
annuitant that the grantor or his personal representative will pay the annuitant or 
his assigns during his life an annuity of 20s. per week free of income tax payable 
quarterly in advance on the usual quarter days, the first payment to be made on 
Sept. 29, 1932. 
It is to be observed from that document that the provision that the annuity 
was to be tax free was expressed in language which defeated the intention 
of the parties because it infringed the relevant provisions of the Income Tax 
Acts. 

On Aug. 7, 1936, the testator made his will, and by cl! 9 he said : 

I give the following annuities to the following persons for their respective lives to 
be paid free of all deductions including income tax at the current rate for the time 
being deductable at the source by equal quarterly payments the first whereof respec- 
tively shalf be made at the end of three months after my death, that is to say (i) To 
Annie Pickett an annuity of fifty-two pounds. 


There follow three more annuities, two of £52, and a third of £104. The fifth 
is an annuity to George Simpson of £52, followed by an annuity of £52 to a 
man called George Lee. Then: 


To my parlour maid Daisy Greig an annuity of £52 And I declare that the following 
provisions shall apply to each of the said annuities ... (d) If any of the said 
annuitants shall commit permit or suffer any act default or process whereby but for 
this present provision the said annuity hereinbefore bequeathed to him or her or any 
part thereof would or might become vested in or payable to any other person or persons 
then such annuity shall immediately thereupon absolutely cease and determine as 
if such annuitant were dead . . . (f) Any annuity which I may hereafter during my 
lifetime provide for any one or more of the annuitants hereinbefore referred to shall 
be applied pro tanto in substitution for the annuity hereby bequeathed to any such 
respective annuitant. 


In cl. 10 there are gifts of varying amounts to each of his servants other than 
those hereinbefore mentioned if in service with him at the time of his death. 
By cl. 11 the trustees are directed to hold the residuary estate on trust for 
sale and conversion : 


- and shall with and out of the moneys produced by such sale calling in and 
conversion and with and out of my ready money pay my funeral and testamentary 
expenses and debts and the legacies bequeathed by this my will or any codicil hereto. 
Counsel for the defendants other than George Simpson, in the course of his 
argument, drew my attention to cl. 19 of the will where the testator directed 
the trustees to raise out of the share of his residuary estate given to his daughter 
Elsie the sum of £5,000 and pay it to certain institutions. He further provided 
by that clause : 7 


. it is my desire though I impose no legal obligation that it shall be divided 
equally between Jewish and non-Jewish institutions and in addition to any iegaciea 
bequeathed to such institutions by this my will or any codicil hereto 


The testator died on Mar. 12, 1937, and his will was proved on May 31 of 
the same year. In accordance with the direction contained in the will, the 
annuitant, George Simpson, received the first quarterly payment of his 
testamentary annuity in the June quarter of that year. it appears from the 
evidence that no other annuities were provided by the testator during his 
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lifetime for any of the annuitants named in el. 9 of the will other than Annie 
Pickett for whom the testator purchased annuities on Feb. 12, “1918, and 
July 4, 1924, from the Royal Insurance Company, Ltd. On those facts and 
with such guidance as I can obtain from the will, I have to decide whether 
the annuity of £52 to George Simpson was intended to be in satisfaction of 
the testator’s liability under the covenant of July 6, 1932, to pay to George 
Simpson during his life the sum thereby covenanted to be paid. 

Counsel for the defendants pressed on me quite rightly that I have to have 
regard to the whole circumstances of the case. He, doubtless, had in mind 
what Bowen, L.J. said (39 Ch.D.'147) in Horlock v. Wiggins (1) in regard 
to the equitable doctrine of satisfaction—that the court has to look at all the 
circumstances of the case “for the presumption arises not on the will, but 
on the circumstances of the case.” That is the guide which I propose to 
follow in attempting a solution of this problem. Counsel for George Simpson 
argued that there were sundry reasons why this presumption should not apply 
to the case now before me. He said that the provision by will is different from 
the covenanted annuity, and is not only different, but also less advantageous to 
the person concerned, George Simpson. He said, in the first place, that the 
anruity under the will is determinable on any attempt being made by the 
annuitant to alienate it or otherwise to dispose of it, whereas under the deed 
of covenant the liability undertaken by the settlor was an express one to pay 
to the annuitant or his assigns during his life. In that respect, said counsel, 
' the testamentary annuity is a less favourable form of annuity than that to 
which George Simpson was previously entitled. Another difference pointed 
out was that the annuity under the deed was payable in advance on the usual 
quarter days while that bequeathed by the will was payable by quarterly 
payments in arrear, and that, having regard to the facts of the case and the 
provisions of the will, and, in particular, having regard to the fact that the 
testator died shortly before the March quarter, if the will annuity were to be 
regarded as a satisfaction of the covenanted annuity, Mr. Simpson would have 
to wait, as he did wait, before receiving any payment in respect of the annuity, 
instead of getting a quarter’s annuity payable a few days after the testator’s 
death. Counsel referred to Re Dowse (2) as showing that that is a consideration 
to which some importance ought to be attached. Further, he pointed out 
that the testator has directed that his debts should be paid out of his 
residuary estate, and that, having regard to the fact that the covenanted 
annuity was a debt, that tends to show, and has the support of authority for 
showing, that no satisfaction was intended. As evidence, extracted from the 
terms of the will itself, showing or tending to show that no satisfaction was 
intended, counsel pointed to sub-cl. (f) of cl. 9 where the testator provided 
that any annuity which he made thereafter during his lifetime providing for 
any one or more of the annuitants thereinbefore referred to should be applied 
“‘ pro tanto in substitution for the annuity ” thereby bequeathed to any such 
respective annuitant. He said that that shows that the testator had his mind 
directed to this question of satisfaction and that he intended it to apply, as 
it would not otherwise apply, to annuities purchased thereafter for any of 
the annuitants named in the will, and that the result of the application of the 
doctrine of expressio unius is that he did not intend the doctrine to apply to any 
annuities which he had undertaken to provide prior to the date of the will. 
Counsel invites me to say that, having regard to all those considerations, the 
doctrine of satisfaction should not here be applied. 

On the other hand, counsel for the other defendants, those interested in 
residue, has reminded me, as I have said, that I have to ascertain the intentions 
of the testator from all the circumstances of the case, and that, if I am left 
in doubt whether the testator did or did not intend to give a double benefit, 
I must apply the presumption to the effect that he did not so intend. He relied 
also on sub-cl. (f) of cl. 9 and said that the testator was careful to provide for 
difficulties which might thereafter arise and for unexpected incidents which 
might attach to his dispositions, as shown by cl. 9. He said that the testator 
must be regarded as knowing that the law itself would attract the doctrine 
of satisfaction to such annuities as Mr. Simpson’s and, therefore, he did not 
have to deal with that, but he did insert sub-cl. (f) and must be taken to have 
known that but for that provision any annuities subsequently provided would 


938 [May 29, 1948] ALL ENGLAND LAW REPORTS [Vol. 1 


not attract the dootrine at all. He expressly put in this provision so that the 
doctrine would apply. Counsel rightly conceded that the various matters to 
which counsel for George Simpson had referred did exist—for example, the 
difference ift the quality of the annuities, one being free from any prohibition 
against alienation and the other being the differences between the time of 
payment and the provision as to debts. He said, however, that, taking them 
together, those differences did not amount to much, and, in particular, no 
great importance should be attached to the fact that the testator directed 
the payment of his debts out of residue, because that is the ordinary common 
form clause. Finally, he said that the testator did what he had not effectively 
done by the deed, namely, to give George Simpson an aunuity tax free which 
was to that extent more advantageous than the one he had acquired under 
the covenant. 1 

Taking all the considerations and balancing them to the best of my ability 
on the one side and the other, I have arrived at a fairly clear conclusion 
that George Simpson is entitled to both annuities. As I say, he had been in 
the employment of the testator for many years until he got too old for work, 
and his faithful services were recognised shortly after his retirement by the 
deed of covenant. It is inherently likely that, when the testator was making 
this very wide provision for the people who had been or were in his service, 
he should give to this old man who had remained with him to the end of his 
life something over and above what he had bound himself to give him by 
covenant. That might be challenged as mere speculation, as, indeed, it 
probably is, and simply on that ground I could not say that George Simpson 
is entitled to both these annuities, but it is clear that the annuity which he 
was to get by the will, although admittedly carrying freedom from tax which 
the settlor failed to achieve, although he tried to achieve it, by the deed of 
covenant, was in other respects different in quality from the annuity under 
the covenant, and different in a way that was by no means to the advantage 
of the annuitant. Under the deed, George Simpson could do what he liked 
with his annuity. He could sell it, he could charge it, and it would continue 
to be payable for the whole of his life by the testator so long as the testator 
lived or by his personal representative if he died. It was pointedly an asset 
which could be exchanged for a capital asset. Contrasting that with the annuity 
under the will, if George Simpson had attempted to do anything by way of 
disposing or charging his testamentary annuity, it would vanish for ever and 
nothing thereafter could bring it back to him. It seems to me that that is a 
very significant contrast when one comes to compare the value of the one 
annuity with the other. There is also the rather subsidiary question of the 
date of payment. George Simpson would have had to give up, and the testator 
to be taken to have contemplated that he would give up, his rights under 
the deed in relation to the dates of payment and accept with all the disadvantages 
attending to it, during the first year at all events, the payment of the 
testamentary annuity. He would have to forego his quarter’s payment in 
March and wait till June before he received any payment, a matter of some 
gravity for a person in his position. Finally, what, to my mind, clinches the 
matter in favour of George Simpson is sub-cl. (f) of cl. 9 which I cannot 
interpret in the way in which counsel for the defendants other than Simpson 
has asked me to interpret it, but which seems to me to have the effect contended 
for by his counsel. It is plain from the sub-clause that the testator did have 
his mind directed and was applying it to this very question of satisfaction 
and explicitly said it was to apply in future. The words are “‘any annuity 
which I may hereafter during my lifetime provide.” I cannot help feeling 
strongly that, if his intention had been to class together all the annuities, 
those already provided and those to be provided thereafter, he would have 
used, sufficiently conrprehensive language and not left it merely to this equitable 
doctrine to cover the case of the existing provision as distinct from the 
provision in future. 

Taking all those considerations and adding to them in full measure the 
direction for the payment of debts to which I would not have been disposed 
to attach too great significance if it had stood alone, and having regard to 
the time which elapsed between the date of the deed of covenant and the 
will and also the fact that the covenanted annuity is not rightly recognisable 
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as a debt, I hold that George Simpson is entitled to both annuities, and that 


the testamentary annuity is not to be taken in satisfaction of the testator’s 
liability under the deed of covenant, and I shall make s geclaration 
accordingly. 
Declaration accordingly. Costs of all parties as between solicitor and client 
out of the estate. : 
Solicitors : Herbert Oppenheimer, Nathan & Vandyk (for the plaintiffs and 
A the defendants other than George Simpson); Hargreaves & Crowthers (for 
George Simpson). ; 
[Reported by R. D. H. OsBorRneE, Esq., Barrister-at-Law.] 





ELLIOTT AND ANOTHER v. PIERSON. 


B [CHanoERy Division (Harman, J.), April 9, 12, 13, 14, 30, 1948.]. 

Vendor and Purchaser—Specific performance—Contract for sale of freehold land 
and business assets—Vendor only leaseholder—Ability to compel assurance 
by freeholder. 

A private company with a capital of £2,500 in £1 shares purchased a 
freehold road house, and leased it with its furniture and fittings for 40 
years from Nov. 11, 1944, at a rent of £1,200 per annum, to E., who held 
C 2,499 shares in the company, the remaining share being held by his nominee. 
E. was the company’s sole director, an office which under the articles he 
was to hold for life, and a quorum at a board meeting was one. In 1946 
E. decided to sell the business which he carried on at the road house, 
and signed a document addressed to the defendant in these terms: “Dec. 
19, 1946. In the consideration of the sum of £50 paid by you to me (the 
receipt whereof is hereby acknowledged) I (being collectively the holders 
D of or beneficial owners of freehold of Hilden Manor Road House and Country 
Club) hereby grant to you the option during the term of one calendar 
month from the date hereof of purchasing such business, lock, stock and 
barrel, at the price of £45,000. The option shall be exercisable by notice 
in writing addressed to me at Hilden Manor Road House and Country 
Club.”” On Jan. 17, 1947, the defendant wrote to E.: ‘I hereby give 
E you notice that I exercise the option on the freehold Manor Country Club 
contained in the letter dated Dec. 19, 1946, addressed by you to me.” After 
the submission of the formal contract, the defendant declined to proceed 
owing to E.’s refusal to provide an itemised schedule of fixtures, fittings, 
stock, etc. In an action for specific performance : 
HELD: (i) on construction, the two documents constituted a contract 
for the sale of the freehold property and the goodwill and all the assets 
F (less liabilities) of the business, but the words ‘lock, stock and barrel ”’ 
did not extend its meaning to articles not assets of or devoted to the pur- 
poses of the business. ; | 
(ii) although he was only entitled to a leasehold interest, E. was always 
able to compel the assurance of the freehold property and the assets of 
the business to the defendant by virtue of his position vis-a-vis the company, 
and, therefore, the defendant could not repudiate on the ground of E.’s 
G lack of title. 
Re Hailes and Hutchinson’s Contract ( [1920] 1 Ch. 233; 122 L.T. 4659), 
applied. 
¥ VENDOR’S OBLIGATION AS TO TITLE, see HALSBURY, Hailsham 
mes = yarn 307, 308, para. 404; and ror CasEs, see DIGEST, Vol. 40, pp. 
134-153, Nos. 1055-1222.] 
HB Ont) rina ‘Suffields, Ltd., [1916] 2 Ch. 187; 85 L.J.Ch. 460; 115 L.T. 4; 60 Sol. 
. 494; 40 Digest 165, 31. 
(2) Bole e. Pithergille (1874), L.R. 7 H.L. 168; 43 L.J.Ex. 243; 31 L.T. 387 ; 
39 J.P. 228; 23 W.R. 261; affg., (1870) L.R. 6 Exch. 59; 40 Digest 265, 
(3) Holhe v. Dudley (Earl), (1907) 1 Ch. 590; 76 L.J.Ch. 880; 96 L.T. 589; 51 
; Digest ‘ : y 
(4) Proctor aa Pugh, T19214 2 Ch. 266; 91 L.J.Ch. 1; 127 L.T. 126; 40 Digest 


265, 2316. 
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in v. Lee, (1840), 10 Sim. 444; 59 E.R. 687; 40 Digest 249, 2166. 

te; Panccntas 1308), mf Beav. 167; 6 New Rep. 361; 11 Jur. N.S. 789; 

14 W.R. 8; 55 E.R. 858; 40 Digest 249, 2168. 
(7) Re Hailes and Hutchinson’s Contract, [1920] 1 Ch. 233; 89 L.J.Ch. 130; 122 
L.T. 459; 64 Sol. Jo. 209; 40 Digest 159, 1282. 

Witness Action by:a vendor to obtain specific performance of a contract 
for the sale of freehold property and the assets and goodwill of a road house 
and country club. It was contended, inter alia, that the terms of the documents 
alleged, to constitute the contract were too vague, and that, as the vendor had 
only a leasehold interest, the contract could not be enforced. Harman, J., 
held that the contract was enforceable. The facts appear in the judgment. 


Jennings, K.C., and Denys B. Buckley for the plaintiffs. 


. G. St for the defendant. 
ae Visas aes Cur. adv. vult. 


Apr. 30. HARMAN, J., read, the following judgment. This is an action 
to enforce a contract alleged to have been concluded on Jan. 17, 1947, for the 
sale by the first plaintiff, to whom I shall refer as Mr. Elliott, to the defendant 
of a freehold property situate near Tonbridge in the county of Kent and known as 
Hilden Manor and of the assets and goodwill of the business there carried on 
under the style of the Hilden Manor Road House and Country Club. The 
plaintiff company is joined, not as a party to the alleged contract, but as the 
owner of the fee simple of the property and of the furniture, fixtures and fittings 
of the club subject to a lease to Mr. Elliott hereafter to be mentioned. The 
documents alleged to constitute contract are admitted, but it is denied 
that they constitute a contract between the parties. Alternatively, the defen- 
dant denies that the contract (if made) is enforceable against him on the ground 
that Mr. Elliott had not up to the date of repudiation by the defendant any 
title to the freehold nor the right to procure its assurance to him. Reliance 
is also placed on the Law of Property Act, 1925, s. 40, and on the Sale of Goods 
Act, 1893, s. 4. 

The second plaintiffs, H. Elliott & Co. (Builders), Ltd., was incorporated in 
1937 with very wide objects and a capital of £2,500 in shares of £1 of which 
Mr. Elliott (who is described in the memorandum of association as a builder) 
subscribed in full for 2,499. The remaining share was subscribed for by an 
accountant who acquired it as Mr. Elliott’s nominee. The shareholding has 
remained unchanged throughout. The company is a private one, having 
Table A articles with modifications. By special art. 18 every share carries one 
vote. By art. 19 Mr. Elliott is appointed first director and is entitled to hold 
that office for life. He is, and always has been, the sole director, and the quorum 
of a board meeting is and always has been one (art. 22). The freehold property 
in question consists of a manor ‘house of some extent (it has 20 bedrooms) 
and several acres of land abutting on the London-Tonbridge Road. There 
appear to be considerable outbuildings and Mr. Elliott’s predecessors, who 
carried on a road house business, built on part of the land a house for the 
manager known as the Concrete House. In 1944, Mr. Elliott agreed to buy the 
property and also the assets of the road house business, and by a conveyance 
made Feb. 6, 1945, the freehold was by his direction assured to the plaintiff 
company which also acquired either then or subsequently certain fixtures, 
fittings and furniture. From November, 1944, Mr. Elliott conducted on the 
premises the business of a road house and country club on his own behalf, and 
subsequently, in order to regularise the position between him and the plaintiff 
company, the latter, by lease dated Aug. 31, 1946, demised the entire freehold 
property including the Concrete House and the furniture, fixtures and fittings 
to Mr. Elliott for a term of 40 years from Nov. 11, 1944, at a rent of £1,200 
per annum with a proviso for renewal for a further 21 years. The business 
was carried on as a proprietary club, and was managed by Mr. Elliott who 
employed among others his brother as head waiter. It was, apparently, a 
stiecessful venture, but Mr. Elliott, finding it more arduous than he had supposed 
and, being desirous of going abroad for the sake of his health, was minded in the 
autumn of 1946 tosellitasagoingconcern. This intention came to the knowledge 
of the defendant (who describes himself as a haulage contractor) and on Dec. 
19, 1946, at about 6 or 7 p-m. he presented himself at the club accompanied 
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ee women called Mrs. Fallowes whom he described as his secretary, 
who no obvious qualifications for that position, being, in fact, the 
ore “3 a Sain which the defendant controlled. 
S LORDSHIP dealt with the evidence of the conversation which® 
the ; then took 
sp between the first plaintiff and the defendant and continued, 7 Me 
atlowes at the defendant’s dictation, helped by suggestions from Mr. Elliott, 


wrote out the document roduced and sho ex % ete 
in the following terms : = wn to me marked “ P.2,” which is 


The words: “I (being collectively the holders of or beneficial owners . . . )” are 
written in above the line and were so written, as Mr. Elliott said and as I hold, 
because he informed the defendant that the plaintiff company had an interest 
in the property and that he could procure its concurrence by his control of it. 
The defendant denied that he heard of the existence of any company, but he 
offered no explanation of the interpolation, although he remembered its insertion. 
I do not believe he would have accepted the insertion of these words without 
an explanation and none was suggested except that put forward by Mr. Elliott. 
_ After this first attempt Mrs. Fallowes wrote out a further document which 
is exhibit “ P.1”’ and is in the same terms as “ P.2” with the following excep- 
tions. As first drawn, ‘‘P.1”’ expressed the consideration for the option as 
being £1 and its duration three months. These were altered to £50 and one 
month by Mr. Elliott and in his handwriting. In addition Mr. Elliott was 
asked whether the property was freehold and he said it was and added the 
words “ freehold of ” which appear in “ P.1,” so that it reads as follows : 

To Richard A. Pierson. Dec. 19, 1946. In the consideration of the sum of £50 

paid by you to me (the receipt whereof is hereby acknowledged) I (being collectively 
the holders of or beneficial owners of freehold of Hilden Manor Road House and Country 
Club) hereby grant to you the option during the term of one calendar month from the 
date hereof of purchasing such business, lock, stock and barrel, at the price of £45,000. 
The option shall be exercisable by notice in writing addressed to me at Hilden Manor 
Road House and Country Chub. 
To this document three 2d. stamps were affixed and Mr. Elliott signed it and 
initialled his alterations and it was witnessed by Mrs. Fallowes, giving her 
address as “‘30 Westbrook Road, Thornton Heath” and describing herself 
as “‘cashier.”’ The consideration of £50 was paid over to Mr. Elliott in cash. 

On Jan. 17, 1947, the defendant wrote a letter to Mr. Elliott in the following 


terms : 

Dear Sir, I hereby give you notice that I exercise the option on the freehold Manor 
Country Club contained in the letter dated Dec. 19, 1946, addressed by you to me. 
My solicitors are Messrs. Mawby, Barrie & Letts, 62 Moorgate, London, E.C.2. Will 
you please put your solicitors in touch with them. Yours faithfully, Richard A. 
Pierson. 

That letter is addressed to: ‘“ H. Elliott, Esq., Hilden Manor Country Club, 
Tonbridge.”’ This letter, in conjunction with ‘“ P.1,” constitutes the alleged 
contract. On Jan. 28, 1947, the plaintiffs’ solicitors forwarded to the defen- 
dant’s solicitors a draft of a proposed formal contract of sale. This document 
contained stipulations as to covenants and as to the payment of a deposit which, 
admittedly, form no part of the contract (if any). It also contains in a second 
schedule a list of chattels physically on the property, but which Mr. Elliott 
claimed to exclude from the sale. In the draft the vendor was expressed to 
be the plaintiff company, so that its interest in the property was at this date 
(if not earlier, as I have held, namely, on Dec. 19, 1946) made clear to the defen- 
dant. The draft reached the defendant before the end of January and no demux 
was made by him or on his behalf at that time either to a conveyance by the 
to the exclusion of the assets in the second schedule. On Feb. 5, 
fendant’s solicitors demanded, that the sale should, “ include every- 
laiming the items in the second schedule, and 


company or 
1947, the de 
thing,” though not specifically ¢ 
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a stocktaking and, valuation should be proceeded, with. On Feb. 13, (1947, 
ia ROD Sain insisted on an itemised schedule, but this the plaintiffs 
were unwilling to concede unless a contract was first signed. On Mar. 24, 1947, 
the defendant declined to proceed on the ground that “‘ the parties interested, 
by which he meant persons to whom he was trying to sub-sell, would not proceed 
without a schedule, and, therefore, he would not proceed. The writ was issued 
on Apr. 25, 1947. ? f ; : 

The first defence is that the two documents in question did not constitute 
a contract and by this I understand to be meant that they are too vague for the 
court to enforce. In my judgment, these two documents, as a matter of con- 
struction, do constitute a contract for the sale of the freehold property and the 
goodwill and, all the assets (less the liabilities) of the business of a road, house 
and country club carried on upon it. The words “lock, stock and barrel 
do not, in my opinion, extend the meaning to assets which, though physically 
on the property, were not assets of or devoted to the purposes of the business. 
It was submitted on the defendant’s behalf that, as there were no documents 
to identify the chattel assets sold, the contract was unenforceable either because 
it was too vague or by reason of the Sale of Goods Act. I find nothing vague 
about this contract. It is well settled that details may be identified, if necessary, 
by parol evidence, and Sarcant, J., (who was affirmed by the Court of Appeal) 
felt no difficulty on this score in Perry v. Suffields, Ltd. (1). In that case the 
contract was for the sale of freehold licensed premises and was contained in 
two letters, one an offer for ‘‘ freehold premises goodwill and possession,” and 
the other an acceptance of ‘‘ your offer.”” The judge made a decree for specific 
performance in common form. At the trial no point was made under the Law 
of Property Act, 1925, s. 40, or the Sale of Goods Act, 1893, s. 4. I confess I 
cannot follow the point taken under ss. 52 and 62 of the Sale of Goods Act, 
1893. The argument is that under the former section specific performance 
can only be decreed where the chattels are specific goods within the latter, 
but, as I read s. 52, it is a section for the benefit of a vendor and has no applica- 
tion as a defence to a purchaser. Anyhow, this point would not go to damages. 
I hold that this defence fails. 

Secondly, it is said that the contract cannot be enforced because it was made 
by Mr. Elliott and because he had nothing himself but a leasehold interest 
and no legal right as against the company, though it is conceded that he in fact 
had the power to oblige it to join him in the necessary assurance. In my 
judgment, this defence is misconceived. At law A may contract to sell to B 
any defined subject-matter and can enforce the contract if by the time when 
he is obliged to do so he has obtained a sufficient interest or can compel other 
interested parties to concur in the sale. It matters not at all that at the date 
of the contract A had no interest if he obtains it in time to fulfil the bargain. 
To this doctrine equity made a qualification in cases of specific performance of 
contracts for the sale of land. The exception arises, I think, out of the peculiar 
difficulty of making a title to land in England which is also recognised in the 
rule as to damages on failure to make a good title (known as the rule in Bain 
v. Fothergill (2)). The rule is that if after contract the purchaser discovers 
that the vendor has no sufficient title he need not wait to see if he can obtain 
one before the completion date but may repudiate. This matter is best discussed 
by Parker, J., in Halkett v. Dudley (3). This case came in for sharp criticism 
‘by Mr. Cyprian WILLIAMs in his book on VENDOR AND PURCHASER. SARGANT, 
J., however, in Proctor v. Pugh (4) returned Mr. Wriiiams’ fire and followed 
PaRKER, J. Mr. WILLIAMs in his latest edition counter-attacked, but, in my 
judgment, the field remains in possession of the judiciary. Even if I should 
be wrong in this and the true doctrine be that the court will not aid a man who 
had no interest in the property when he contracted to sell it (ef. Chamberlain 
v. Lee (5) ), that does not apply here for Mr. Elliott clearly had a substantial 
term of years and only the reversion remainéd to be got in. Moreover, all the 
cases show that, if a purchaser is to be allowed to repudiate on this ground 
it is essential that he do so at once: see, for instance, Halkett v. Dudley (3). 
Ifhe begins to seek for explanations or to demand the getting in of outstanding 
pial ne will be ae % have waived the point. If, however, he acts 
promptly he may say will have nothing to do with it”: 

M.R.,.in Forrer v. Nash (6) (35 Beav. 171).~ : 3 Bee ee ae 
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Applying these principles to the present case, I hold that, if the defendant 
could ever repudiate on this ground, the latest moment at which he could 
have done so was when he became aware of the plaintiff company’s interest. 
This was at the latest at the end of J anuary, 1947, and he did not then repudiate. 
On the contrary, he continued to affirm the contract until at least Mar. 6, 1947, 
when he registered an estate contract under the Land Charges Act, 1925. He 
had by this time lost any right he may have had, but I go further and hold 
that he never had such a right. The law is that a vendor who has or can compel 
the assurance of all necessary interests in the subject-matter of the sale may 
enforce the contract : see, for instance, the decision of AsTBURY, J., in Re Hailes 
and Hutchinson’s Contract (7), where the cases are collected ; and, having 
regard to Mr. Elliott’s position vis-a-vis the plaintiff company, I hold that he 
was always in that position notwithstanding the fact that there was no resolu- 
tion in the minutes of the company nor any contract under the company’s seal 
agreeing to concur in the sale. It was objected that, as things stood, Mr. 
Elliott had no interest in the freehold by virtue of which he could compel the 
concurrence of the company, but I do not feel the force of this. It seems to 
me to be enough that he was in a position, either by exercising his power assole 
director or, if necessary, by winding-up the company, to procure it to act as 
he chose. 

I have already held that no date was fixed for completion, and the assets 
must, therefore, be taken over as they stood on Dec. 19, 1946, the date of the 
option document. I have had some hesitation whether this is a proper case 
for an order for specific performance or whether I should leave the plaintiffs 
to their remedy in damages, but on the whole I see no sufficient reason to with- 
hold the former remedy, which I decree. 

Order accordingly, with costs for the plaintiffs. 

Solicitors: George C. Carter & Co. (for the plaintiffs); Mawby, Barrie & 


Letts (for the defendant). 
[Reported by R. D. H. Ospornez, Esq., Barrister-at-Law.] 


JOHN LAING AND SON, LTD. v. KINGSWOOD ASSESSMENT 
COMMITTEE AND OTHERS. 


[Kine’s Bencn Division (Lord Goddard, C.J., Humphreys and Pritchard, 
JJ.), April 29, 1948.] 

Rating—Beneficial occupation—Structures erected for purpose of carrying out 
works contract—Temporary structures erected, and used, by contractors on 
site of aerodrome under construction—Rating and Valuation Act, 1925 (c. 
90), s. 37 (10). 

Contractors engaged on the construction of an aerodrome erected on a 
part of the site a number of buildings and other structures for the purpose 
of carrying out the contract. The structures comprised office accom- 
modation for a supervisory staff of 75-100 persons and a workmen’s canteen 
(erected in compliance with the requirements of the contract), garages, 
carpenters’ shop, transport and weigh-bridge huts and concrete mixing 
plants. The construction of the aerodrome started in J une, 1946, and was 
not expected to be finished before March, 1948, and it had not yet come 
into occupation. The structures in question were erected in June to 

, and were in use. 
re tthe asinine constituted a new hereditament which had come 
into occupation by the contractors ; that that occupation was beneficial 
occupation since the contractors were occupying the site as licensees to 
enable them to carry. out py spel pene therefore, that they were in 
> occupation of the hereditament. 

ayaa aay of Lorp RussELL or KILLOWEN in Westminster tiie Ve 
Southern Railway Oo., Railway Assessment Authority and W. H. Smith & 
Son, Ltd. ( [1936] 2 All E.R. 322, 329), applied. E 

tion, see HALSBURY, Hailsham Edn., Vol. 27, pp. 

Share, sare, i62 oe pele ‘ASES, see DIGEST, Vol. 38, pp. 426-450, Nos. 10-173.] 
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$ d to: 
at pans ae A i Assessment Committee, (1882), 10 Q.B.D. 327; 52 L.J.M.C. 1; 

48 L.T. 57; 47 J.P. 244; 38 Digest 446, 157. : a4 

(2) Westminster Corpn. v. Southern Ry. Co., Railway Assessment Authority a 
Smith & Son, Ltd., Westminster Corpn. and Kent Valuation Committee v. 
Southern Ry. Co., Railway Assessment Authority and Pullman Car Co., Litd., 
[1936] 2 All E.R. 322; [1936] A.C. 511; 105 L.J.K.B. 537; sub nom. Re 
Southern Ry. Co.’s Appeals, 155 L.T. 33; 100 J.P. 327; Digest Supp. 

(3) Mitchell Bros. v. Worksop, (1904), 69 J.P. 53. 

(4) Cleveland Bridge & Engineering Co., Ltd. v. Darlington Union, (1923), 21 
L.G.R. 511. 

CasE Statep by Gloucestershire Quarter Sessions. 

On Feb. 21, 1947, Thornbury Rural District Council, as rating authority 
for their area, made a proposal for the amendment of the valuation list by adding 
a hereditament described as ‘“‘ contractors’ offices, canteens, huts, structures, 
land, etc.,”? to be assessed at £484 gross and £400 rateable value. The 
ratepayers, who were the contractors referred to, objected to the proposal, 
and on Mar. 21, 1947, Kingswood Assessment Committee considered the proposal 
and the objection and allowed the amendment to the valuation list. The 
contractors appealed to quarter sessions who, by consent of the parties and 
by order of Brrxertt, J., dated Mar. 5, 1948, stated a Case under the Quarter 
Sessions Act, 1849, s. 11. 

By a written contract, dated June 21, 1946, between the ratepayers and 
the Secretary of State for Air, the ratepayers undertook to execute works 
involving the strengthening, widening and lengthening of a runway, the 
preparation of the landing ground, and the demolition of buildings at 
Filton Aerodrome, Gloucestershire. The contract sum was, approximately, 
£1,250,000, and the work needed involved 850,000 cubic yards of excavation, 
500,000 cubic yards of hardcore filling, 180,000 cubic yards of concrete paving, 
demolition of 24 separate properties, the preparation of 235 acres of landing 
ground, and, the laying of 9 miles of storm water drainage. On June 26, 1946, 
a part of the site was handed over to the contractors for the assembly of plant 
and offices, and the remainder of the site, on which constructional work was 
to be carried out, was handed over in sections as it became available. The 
contract date for completion was May 26, 1947, but circumstances had arisen 
which entitled the contractors to an extension of time and it was not expected 
that the works would be completed before the end of March, 1948, though 
sections might be handed over to the Secretary of State before then. The 
hereditament comprised the following structures: (a) office accommodation 
for a supervisory staff of 75-100 persons ; (b) garages, erected in October, 1946, 
of tubular steel frame let into the ground ; (c) weigh-bridge huts ; (d) workmen’s 
canteen ; (e) carpenters’ shop; (f) transport hut; and (g) concrete mixing 
plant. The office accommodation, which was provided for in the contract, 
included (a) a main building which had been requisitioned and handed over 
to the contractors, and which was constructed of 8in. cavity walls, asbestos 
roof, and concrete floors, with water, electric lighting, main drainage and central 
heating, and (b) offices, erected by the contractors in August and September, 
1946, of sectional wood frame bolted together, with concrete floors, electric 
light and stove heating. The workmen’s canteen, also provided for in the 
contract, and erected by the contractors in July and August, 1946, was a 
temporary building in sectional form with electricity and water laid on and 
heating by coke stoves. The contractors were obliged to carry out and complete 
the execution of the work to the satisfaction of the superintending officer of 
the Secretary of State for Air who was empowered from time to time to issue 
further instructions in regard (inter alia) to (a) the addition, omission oresub- 
stitution of any work, (b) the removal or re-execution of any work, (c) removal 
from the site of any materials brought there by the contractors, (d) order of 
be execution of the work, (e) hours of work, (f) suspension of work, and (g) 
ee of any foreman or workman of lower grade. The Secretary of State 

Air had not used any part of the site handed over to the contractors for any 
purpose except the execution of works by the contractors. 

The question for the opinion of the Divisional Court was whether or not the 
contractors were in rateable occupation of all or any of the structures comprised 
in the hereditament, The contractors contended (i) that they were not the 


H 
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occupiers of the premises in that their use thereof was subject to the control 
and directions of the superintending officer and they had not paramount occu- 
pation ; (ii) that, if they were the occupiers, the occupation was nos beneficial 
because (a) land forming part of a site on which building and engineering works 
were being carried out was struck with sterility, (b) no benefit was derived 
from the occupation of the land for the purpose of catrying out such works, 
(c) payments received by the contractors in respect of carrying out of works 
were not a benefit derived from the occupation of the land, and (d) the premises 
were not capable of separate occupation apart from the carrying out of the 
works under the contract. The Divisional Court now held that the contractors 
were in rateable occupation. 


Scott Henderson, K.C., and Stewart-Brown for the ratepayers. 
Rowe, K.C.,"and Squibb for the assessment committee, the rating authority, 
and Gloucestershire County Valuation Committee. 


LORD GODDARD, C.J.: This is a Special Case stated under the Quarter 
Sessions Act, 1849, s. 11, and it raises an interesting question which has never 
come before the court, I think, in exactly the way in which it does in this case. 
The question that has to be determined is whether contractors who are working 
on a site for the construction of large public works—in this case an aerodrome— 
are liable to be rated, not, of course, in respect of the aerodrome, but in respect 
of buildings which they have themselves constructed for the purpose of the 
works which they have to carry out. In substance, the position is this. The 
ratepayers, Messrs. John Laing & Son, Ltd., who are public works contractors, 
have undertaken a contract with the Secretary of State for Air for the construc. 
tion of a runway, landing ground and other works at Filton aerodrome. The 
provisions of the contract require them to do certain things which necessitate 
the putting up of buildings. Whether these are huts, or whether they are made 
of breeze or brick, seems to me to be immaterial. No one suggests that the 
buildings are likely to be permanent, in the sense that they will remain after 
the work of construction has been done. The contract provides that at the end 
of the. work of construction these buildings and other erections, some of which 
are foundations for mounting heavy machinery, are to be taken away, and, 
indeed, the supervising officer, who is in the service of the Crown, can order 
them to be taken away at any minute. Counsel for the contractors has told 
us that this case is brought to test whether contractors who undertake this 
class of work are rateable in respect of the land occupied by their buildings 
and erections, and no point is taken that the work is being done on Crown 
land, or for the Crown, or whether or not the hereditament is an industrial 
hereditament. Nor are we concerned with regard to any question of values 
or figures. The hereditament which is rated comprises offices, garages, huts, 
canteen, carpenters’ shop, and the bases or foundations for the mixers and other 
heavy pieces of machinery which, if the contractors are rateable, fall within 
class 4 of the schedule to the Plant and Machinery (Valuation for Rating) 
Order, 1927 (S.R.-& O., 1927, No. 480) as “ plant or a combination of plant and 
machinery,” and are rateable under that Order. 

The argument of counsel for the contractors has largely been based on the 
Rating and Valuation Act, 1925, s. 37 (10), which provides : 

j inafter provided, an amendment made in the valuation list in 
Bar ae of tee) E aseioni crall, in relation to any rate current at the date when the 
proposal in pursuance of which the amendment was made was served on the rating 
authority, or, where notice of the proposal was given to the occupier or owner, as 
the case may be, of the hereditament affected, current at the date when the ee 
was so given, be deemed to have had effect as from the commencement x the pare 
in respect of which the rate was made . Provided that, in the case an Cop : 
ment consisting of the inclusion in the valuation list either of a newly-erected or 

Py tructed hereditament or an altered hereditament which has been out of 
ened + joer ] alterations, or of the alteration in the valuation 
occupation on account of structural altera } hereof has been affected b 
list of the value of any hereditament, where the value thereo s be y 


i i i f any 
i tural alterations or by the total or partial destruction o % 
peading ; i etessoduent shall have effect only as from the date when the new 
or altered hereditament comes into occupation .. . #). ; ; 
i n course of erection 
unsel for the contractors says that, as this aerodrome is in 
mrs, as not yet come into occupation, the contractors’ buildings must be in the 
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ition. Speaking for myself, I cannot see that that argument is sound, 
oe HAE erates aa be nian from the words of the proviso to s. 37 (10), 
because that which the rating authority here seek to rate has been constructed 
and has céme into occupation. Take, for instance, the workmen 8 canteen, 
which seems to me to be an apt illustration of the buildings in question. The 
contract obliged the contractors to provide a canteen for the workmen who 
are on the premises, and this meant that the contractors had to erect a building 
of some material, it matters not what, for the cooks to prepare the meals and i 
for the men to sit in and eat them. That building has been erected and occupied 
and is in daily use. Therefore, it seems to me that in respect of that building 
the contractors cannot avail themselves of the proviso to s. 37 (10). It is true 
that the building is in one sense ancillary to the main undertaking, the aerodrome, 
but only in the sense that, if the aerodrome was not being constructed, the 
building would not be there. Besides the mess canteen, the other portions 
of the hereditament which it is sought to rate here have all been erected to BR. 
enable the contractors to carry on their business of constructing this aerodrome. 
It is not the whole of their business, no doubt, because they may be doing work in 
other parts of England at the same time, but they have to find a place on which 
to store the material and erect their mixers, and, do a variety of other things 
connected with the construction of this aerodrome. Counsel for the contractors 
concedes that these structures would at once become rateable if they were put 
on a field or a site which did not belong to the owners of the aerodrome. They C 
would become rateable because they were occupied. They are occupied here. 
The argument of counsel for the contractors would be stronger, I think, if 
Smith v. Lambeth Assessment Committee (1) were still law, but that case has 
been overruled by Westminster Corpn. v. Southern Ry. Co., Railway Assessment 
Authority and Smith & Son, Ltd. (2). It is there laid down [per Lorp Russet 
or KinLowEN ( [1936] 2 All E.R. 322, 329) ]}—and the House of Lords has now D 
established for all time, unless and until it is reversed hy legislation—that : 
. . . the crucial question must always be what in fact is the occupation in respect 
of which someone is alleged to be rateable, and it is immaterial whether the title to 
occupy is attributable to a lease, a licence, or an easement. 
In this case the title is attributable to a licence, because, if the building owner 
allows the contractor to come on his land and erect buildings for the purpose 
of carrying out the contract and allows his land to be occupied for the storage, E 
not merely of a bucket or half a dozen scaffolding poles, but of hundreds of tons 
of cement and other material which it would be inconvenient to bring on day 
by day and which is, therefore, kept in a ‘“‘dump”’ on the site, he has certainly 
given the contractor a licence. It seems to me that the contractor is occupying 
that land as a licensee to carry on his business, and so has a beneficial occupation. 
He is enabled, by reason of his occupation, to carry out the contract which he 
has undertaken. If he did not occupy that land, he would have to occupy F 
some other land, of which he would have a beneficial occupation. . 
If this case goes on appeal and our decision is upheld, it may be that rating 
authorities will claim to include in their valuation lists hereditaments which 
hitherto have not been included, on the ground that there is an occupation 
by building contractors, or builders, of the land on which buildings are being 
constructed, but it must always be borne in mind that the occupation must. be G 
something more than a mere transient or purely temporary occupation. An 
illustration was given of the showman’s van which comes on land for a short 
period of a day or two, or a week, and it was said that it would be absurd to 
make the showman responsible for maintaining the poor in the parish for six 
months when he.only entertains the poor in the parish for, perhaps, two nights. 
The rating authorities would, probably, not be entitled to rate a man who is 
building a small house, and, for the purpose of convenience, puts a load of H 
sand or gravel on the land on which he is going to build. Each case must 
canes on its own facts, but in this case the building is occupying a considerable 
period. 
-Applying the principles which I find laid down very clearly in the judgment 
of Lorp RussEtt oF Kittowen in the Westminster case (2), I feel bound to 
answer the question raised in the Special Case, viz., whether the contractors 
are in rateable occupation of all or any of the structures comprised in the here- 
ditament, in the affirmative and to say that they are. 
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HUMPHREYS, J.: I agree with the judgment of my’Lord. Forsmy part, 
I always approach these difficult and complicated questions of rating with 
great diffidence and I like to be able to found my judgment on wha I regard 
as the plain language of a statute. I think it is possible to do so here, because 
I find in s. 37 (10) of the Rating and Valuation Act, 1925, a provision that : 


- in-the case of an amendment consisting of the inclusion in the valuation list 


- . of a newly-erected or newly-constructed hereditament . . . the amendment shall 
have effect only as from the date when the new... hereditament comes into 
occupation .. 


That is a very plain direction that, if a new building is added to other buildings 
already on the land, the new building shall not be rated until it comes into 
occupation, but shall then be rated like any other building. Here the Case 
states that there was a proposal by the rating authority to amend the current 
valuation list by adding thereto a hereditament situate near Charlton Runway 
described as ‘‘ contractors’ offices, canteens, huts, structures, land, etc.” As 
I understand it, these are completed structures, and the Case states that they 
are being used by the contractors for the purpose of their business. I assume 
that they are all necessary for the business. Some of them (e.g., the offices and 
canteen for the use of the men employed in the construction) were required by 
the building owner, who is the Crown, and the contractors were obliged to provide 
them under the contract. That being so, I ask myself: Why should not these 
new buildings, now that they have come into occupation, be rated? The 
answer of counsel for the contractors is that had they been in the occupation 
of the building owner and not been the subject of a building contract, the 
owner would not have been liable because they were only temporary and com- 
paratively unimportant parts of a great work (viz., an aerodrome which was 
being constructed), and would be pulled down and taken away when the work 
was completed. I do not think that that is a correct proposition. We are 
dealing, not with a building owner who is himself constructing a large number 
of buildings, but with a contractor who has built and completed a large number 
of buildings. I fail to appreciate the argument that, because he is a building 
contractor and still has a great deal of work to do in other parts of the land which 
is the subject of the building, he should escape having to: pay rates in respect 
of those buildings which he has completed. On that short ground I base my 
judgment in this case, and I agree with the result proposed by my Lord. 


PRITCHARD, J.: I only desire to say that, for the reasons which have 
already been given, I think that the answer to the question which we are asked 
to answer is that the contractors are in rateable occupation of the hereditament 
particularised in the Case. 

Case remitted with opinion of court. 

Solicitors: R. L. Mason (for the contractors) ; Gregory, Rowcliffe & Co., agents 

for Crossman & Co., Thornbury (for the assessment committee and the rating 

authority); Field, Roscoe & Co., agents for Guy H. Davis, Gloucester (for the 
valuation committee). 

[Reported by F. A. Amis, Esq., Barrister-at-Law.| 


R. v. BEAMON. 


[Court oF CRIMINAL APPEAL (Lord Goddard, C.J., Humphreys and 
Pritchard, JJ.), April 26, 1948.] 
Criminal Law—Sentence—Borstal detention—Consecutive sentences—Undesir- 
ability—Prevention of Crime Act, 1908 (c. 59), s. 5 (1). 4 
It is undesirable, in the interests of the Borstal training scheme, to 
pass consecutive sentences of Borstal detention. 
s, see HALSBURY, Hailsham Edn, 
VAL 9, op, 243-241, pores, 348-248; and rom Casns, sec DIGEST, Vol. 14, pp. 480, 


481, Nos. 5238-5252. 
AS TO Dneeroryy AND CONCURRENT SENTENCES, see HALSBURY, Hailsham 


Edn., Vol. 9, p. 228, para. 321; and ror Casgs, see DIGEST, Vol. 14, pp. 476, 477, 
Nos. 6171-5192.] 
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APPEAL against seritence to consecutive periods of Borstal detention. The 
appeal was allowed on the ground that the practice was undesirable. 


Garrard, for the appellant. 

LORD GODDARD, C.J., delivered the following judgment of the court. 
The appellant was before the recorder of Stoke-on-Trent on three charges of 
housebreaking and shdpbreaking. He asked for fourteen other offences to be 
taken into account. According to the record of his criminal career, at 16 years 
of age he had been before the courts on various occasions in respect of one A 
hundred and two offences. The recorder confessed that he had had the greatest 
difficulty in knowing what to do with this boy. He has been a persistent 
absconder from schools where he had been put and nobody has a good word 
to say for him. It is one of those difficult cases in which it is almost impossible 
to hope that, whatever one does, the boy will reform. This, however, is the 
first time he has been sent to Borstal detention, and the learned recorder, thinking B 
it a serious case, passed consecutive sentences of 3 years each «n each of the 
three charges. The court does not find it necessary to pronounce definitely 
whether those consecutive sentences are bad in law, but we have no doubt 
that they are undesirable because they make the scheme of Borstal training 
unworkable. 

The Prevention of Crime Act, 1908, s. 5 (1), provides : 

Subject to regulations by the Secretary of State, the Prison Commissioners may at J 
any time after the expiration of six months, or, in the case of a female, three months, 
from the commencement of the term of detention, if satisfied that there is a reasonable 
probability that the offender will abstain from crime and lead a useful and industrious 
life, by licence permit him to be discharged from the Borstal Institution on condition 
that he be placed under the supervision or authority of any society or person named 
in the licence who may be willing to take charge of the case. 

Then there are provisions for the licence being revoked. It appears, therefore, J 
that at the end of six months the Prison Commissioners will have to consider 
whether the appellant may be released on licence. Supposing they think fit 
to keep him for 18 months and then release him, what is to become of the other 
sentences ? If the recorder had come to the conclusion that the appellant 
was so hardened and intractable a person that he was not likely to profit by 
instruction and discipline at Borstal and might have a bad influence on others, 
he could have sent him to prison, and it does not follow the court would have E 
interfered. In the circumstances, we express the opinion that it is not the right 
practice to pass consecutive sentences of Borstal detention, and in this case the 
sentences will be concurrent and not consecutive. Appeal allowed, 

Solicitor: W. 7. Beswick, Hanley (for the appellant. 

[Reported by R. HENDRY WuirtE, Esq., Barrister-at-Law.] 





CONGREVE AND ANOTHER v. INLAND REVENUE 
COMMISSIONERS. 

[House or Lorps (Viscount Simon, Lord Porter, Lord Simonds, Lord 
Normand and Lord Oaksey), April 14, 15, 16, May 13, 1948.] 

Income Tax—Sur-tax—Avoidance of tax—Transfer by company the greater G 
part of the share capital in which is held by taxpayer—Transfer to company 
resident in United Kingdom which subsequently moves abroad—*‘ Associated 
operation ’—Finance Act, 1936 (c. 34), s. 18. 

An individual can, within the meaning ofs. 18 of the Finance Act, 1936, be 
said to acquire rights “ by means of”’ a transfer of assets though the transfer 
is effected neither by the individual nor by his agent, but by a company, 
the whole or greater part of the share capital of which is held by or on behalf H 
of that individual. 

A transfer of assets to a company, which, at the time of transfer, is 
neither resident nor domiciled out of the United Kingdom, but which 

4 thereafter becomes resident out of the United Kingdom and receives 
income from the transferred assets is, within the meaning of the same 
section, a transfer “by virtue or in consequence whereof, either alone 
or in conjunction with associated operations, income becomes payable to ”’ 

& person resident out of the United Kingdom. 
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Alternatively, the removal abroad of one of the spaspanios conceaned is an 
operation in relation to the assets of each company, and, therefore, an 
associated operation within the section. On either ground the assess- 
ments were rightly made. 

Decision of the Court of Appeal ( [1947] 1 All E.R. 168), affirmed. 
oh THE FrNaNcE Act, 1936, s. 18, see HALSBURY’S STATUTES, Vol. 29, p- 
Case referred to: 

(1) Howard de Walden (Lord) v. Inland Revenue Comrs., [1942] 1 All E.R. ; 

[1942] 1 K.B. 389; 111 L.J.K.B. 273; 25 Tax Coa. 121 : 2nd Digest Pe 

APPEAL by the taxpayers from an order of the Court of Appeal (Scott, TUCKER 
and ConEN, L.JJ.), dated Dec. 9, 1946, and reported [1947] 1 All E.R. 168. 

_Assessments to tax under the Finance Act, 1936, s. 18, as amended by the 
Finance Act, 1938, were made on a husband and wife, who were ordinarily 
resident in the United Kingdom, but domiciled abroad, in respect of income arising 
out ofa series of tax-evading transfers between English companies and companies 
abroad, which resulted in the transfer of income to persons resident abroad. 
The transactions were entered into in order that the wife, who had a controlling 
interest in the companies, might escape the incidence of income tax and sur. 
tax. The Special Commissioners of Income Tax found that the wife was an 
individual who had by means of a transfer in conjunction with associated 
operations, acquired rights by virtue of which she had, withip the meaning 
of s. 18 of the Act of 1936, power to enjoy the income covered by 
the assessments, which was income payable to persons resident or domiciled 
abroad. On appeal by way of Case Stated, Wrorrestey, J., by an order 
dated May 16, 1946, and reported [1946] 2 All E.R. 170, where the Case 
Stated is set out, held (i) that it was a condition precedent to the application 
of the section that the transfer be made by the person striving to avoid liability 
to tax, and (ii) that the section did not apply to cases where the transfer was made 
to @ company in the United Kingdom which, after the transfer, removed abroad. 
WRO?TTESLEY, J., therefore, allowed the appeal and remitted the Case to the 
commissioners to deal with it in accordance with his judgment. From this order 
the Crown appealed and the taxpayers cross-appealed, asking that the decision 
of the commissioners be reversed on all points. The Court of Appeal allowed 
the Crown’s appeal and dismissed the taxpayers’ cross-appeal and affirmed 
the decision of the commissioners. The House of Lords, on appeal by the 
taxpayers, now affirm the decision of the Court of Appeal. 

Millard Tucker, K.C., and Heyworth Talbot for the taxpayers. 

The Solicitor General (Sir Frank Soskice, K.C.), J. H. Stamp and R. P. Hills 
for the Crown. ; 

The House took time for consideration. 

May 13. VISCOUNT SIMON: My Lords, I have had the advantage of study- 
ing the draft of the speech which my noble and learned friend Lorp Smonps is 
about to deliver as expressing his opinion in this complicated case. Agreeing with 
him as I do in the conclusion at which he arrives and in the course of reasoning 
which leads to this conclusion, I find myself happily relieved from expressing 
my own opinion independently and at much greater length. I move that the 
appeal be dismissed, with costs. 

LORD PORTER: My Lords, I also have had an opportunity of reading 
the speech about to be delivered by my noble and learned friend Lorp Srmonps. 
Finding myself in complete agreement with the reasoning and the result, I 
have not thought it necessary to express an opinion of my own. 

LORD SIMONDS: My ‘Lords, the questions of law which your Lordships 
have to decide on this appeal are not difficult to state nor, as I think, are they 
difficult to answer, but the facts which give rise to them are of great complexity. 
I propose to refer only to such of them as are necessary to make intelligible 
the problems that have to be discussed. The whole of the facts will be found’ 
in the Case stated by the Commissioners for the Special Purposes of the Income 


Tax Acts on which this appeal arises.* 


* See [1946] 2 All E.R. 171. 
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I find # conveniertt, then, first to state the questions of law and J} take them 
substantially as stated in the formal case of the taxpayers. They are concerned 
wholly wéth the true construction of s. 18 of the Finance Act, 1936, which | 
will next state, and they are as follows :—(1) Whether an individual can, within 
the meaning of that section, be said to acquire rights ‘‘ by means of ” a transfer 
of assets if the transfér is effected neither by the individual nor by his or her 
agent, but by a company, the whole or the greater part of the share capital 
of which, is held by or on behalf of that individual. In this question the stress 
is on the expression ‘“‘ by means of.” (2) Whether a transfer of assets to a com- 
pany, which, at the time of transfer, is neither resident nor domiciled out of the 
United Kingdom, but which thereafter becomes resident out of the United 
Kingdom and receives income from the transferred assets, is within the meaning 
of the same section, a transfer “‘ by virtue or in consequence whereof, either 
alone or in conjunction with associated operations, income becomes payable 
to” a person resident out of the United Kingdom. In this question the stress 
is on the expression “at the time of transfer.” (3) Whether the liability to 
tax under s. 18 in a case where assets have been transferred to a company 
resident out of the United Kingdom in such circumstances as to make tax 
exigible is measurable by reference to the whole income of that company from 
whatever source derived, or by reference only to the income arising from the 
assets transferred or from other assets representing those assets. On the first 
and second of these questions it is necessary to express an opinion. On the 
third there is,,in my view, no such necessity, for in this case, with which alone 
your Lordships are concerned, the result is the same to the taxpayers. 

These being the questions, I now state the relevant parts of the section [as 
amended, by s. 28 (3) of the Finance Act, 1938]: 


18. For the purpose of preventing the avoiding by individuals ordinarily resident 
in the United Kingdom of liability to income tax by means of transfers of assets by 
virtue or in consequence whereof, either alone or in conjunction with associated 
operations, income becomes payable to persons resident or domiciled out of the United 
Kingdom, it is hereby enacted as follows :—(1) Where such an individual has by means 
of any such transfer, either alone or in conjunction with associated operations, acquired 
any rights by virtue of which he has, within the meaning of this section, power to enjoy, 
whether forthwith or in the future, any income of a person resident or domiciled out 
of the United Kingdom which, if it were income of that individual received by him 
in the United Kingdom, would be chargeable to income tax by deduction or otherwise, 
that income shall, whether it would or would not have been chargeable to income tax 
apart from the provisions of this section, be deemed to be income of that individual 
for all the purposes of the Income Tax Acts: Provided that this subsection shall not 
apply if the individual shows in writing or otherwise to the satisfaction of the Special 
Commissioners that the transfer and any associated operations were effected mainly 
for some purpose other than the purpose of avoiding liability to taxation. (2) For 
the purposes of this section an associated operation means, in relation to any transfer, 
an operation of any kind effected by any person in relation to any of the assets trans- 
ferred or any assets representing, whether directly or indirectly, any of the assets 
transferred, or to the income arising from any such assets, or to any assets representing, 
whether directly or indirectly, the accumulations of income arising from any such 
assets. (3) An individual shall, for the purposes of this section, be deemed to have 
power to enjoy income of a person resident or domiciled out of the United Kingdom 
if—(a) the income is in fact so dealt with by any person as to be calculated, at some 
point of time, and whether in the form of income or not, to inure for the benefit of the 
individual ; or (b) the receipt or accrual of the income operates to increase the value 
to the individual of any assets held by him or for his benefit ; or (c) the individual 
receives or is entitled to receive, at any time, any benefit provided or to be provided 
out of that income or out of moneys which are or will be available for the purpose 
by reason of the effect or successive effects of the associated operations on that income 
and on any assets which directly or indirectly represent that income; or (d) the 
individual has power, by means of the exercise of any power of appointment or power 
of revocation or otherwise, to obtain for himself, whether with or without the consent 
of any other person, the beneficial enjoyment of the income ; (or may, in the event of the 
exercise of any power vested in any other person, become entitled to the beneficial 
enjoyment of the income); or (e) the individual is able in any manner whatsoever, 
and whether directly or indirectly, to control the application of the income . . . (5) 
for the purposes of this section— . . . (e) references to assets representing any assets, 
income or accumulations of income include references to shares in or obligations of 
any company to which, or obligations of any other person to whom, those assets, 


* 
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that mcome or those accumulations are 
i , : or have been transfertyd - « « (7) The provi 
sions of this section shall apply for the purposes of assessment to inc Ae, tax for the 
and pas “ply in relation to transfers of agsets 
— c arried out before or after the commeiicement of 
ig iah pena that, for the year 1935-36, no income shall be shied to tax at 
ard rate by virtue of the provisions of this section, but sur-tax shall be assessed 


and charged as if any income which would i vi 
weg alive he ee hs , but for this proviso, have been charged 


The proviso to sub-s. (1) has been amended by s. 28 of the Finance Act, 1938 
but it is not necessary to refer to the amendment. So far as thi 1 is 
concerned, the result is th i : falhee See 

( , s the same. It is a fact, found by the Special Commis- 
sioners and no longer disputed by the taxpayers, that the transactions to which 
I shall refer constituted one inter-connected series and that the avoidance of 
liability to taxation was the purpose or one of the purposes of the transactions 
within the meaning of the section. 

I now turn to the relevant facts, and, before doing so, recall to your Lordships 
that in the preamble occurs the expression ‘‘ by means of transfers of assets ” 
and in the first line of sub-s. (1) the expression ‘‘ by means of any such transfer.” 
It is on the meaning and effect to be given to those words that the answer to 
the first question hangs. 

The appellant taxpayers area Mr. and Mrs. Congreve, who were married on 
July 30, 1935. Both of them have at all material times been ordinarily resident 
in England, though it appears that he is domiciled in Eire. She is the only 
child of Mr. A. G. Glasgow, a citizen of the United States of America, who 
resided in England from 1892 to 1939, when he gave up his residence in England 
and returned to America. She, though born in England, on coming of age 
confirmed, and has since retained, her American citizenship. The subject of 
this appeal is certain assessments to tax, in the case of Mrs. Congreve an assess- 
ment to sur-tax for the year ending Apr. 5, 1936, and in the case of Mr. Congreve 
assessments to sur-tax for the years ending Apr. 5, 1936, to Apr. 5, 1941, and to 
income tax for the years ending Apr. 5, 1937, to Apr. 5, 1941. The sums 
involved are very large and in every case the income assessed is income payable 
to companies resident out of the United Kingdom which is, according to the 
contention of the Crown, to be deeined, under s. 18 of the Finance Act, 
1936, to be income of the taxpayers. The companies in question, with their 
place and date of incorporation and the short names by which they have been 
called in these proceedings, are tabulated below and it is convenient here to 
add, since it is relevant to the second question in this appeal, that Margreve, 
which was incorporated and at first resident in England, became a company 
resident out of the United Kingdom, in or about the month of October, 1937, 
and so also a little later did Seventy Three and Glow. 











Name Place of Date of Short 
Incorporation | Incorporation Designation 
Humphreys & Glasgow Canada .. Apr. 21, 1932 “Humphreys & 
(Canada), Limited _ Glasgow (Canada).” 
Rockbridge, Limited Canada .. May 5, 1932 “* Rockbridge.” 
Humglas, Limited Canada .. Nov. 29, 1933 “* Humglas.”’ 
Margreve, Limited England .. Nov. 18, 1936 “* Margreve.” 
73 Investment Trust England .. Oct. 15, 1937 “Seventy Three ” 
. Limited A 
Margias, Limited England .. Oct. 18, 1937 ‘“* Marglas.”’ 
Glow Investment Trust, England .. Nov. 29, 1937 ** Glow.” 
Limited 





It is not disputed by the taxpayers that one condition at least of liability 
to tax under the section is satisfied, wiz., that Mrs. Congreve acquired rights 
by virtue of which she had, within the meaning of the section, power to enjoy 
income payable to the companies in question. It is, to use a neutral word, 
the way in which she acquired those rights that is important, and I will by refer- 
ence to a single case test the first question that I have*stated—whether the 
transfer of assets, on which either elone or in conjunction with associated 
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operations the liabili#4y is founded, must be (as the taxpayers contend) @ transfer 
effected by Mrs. Congreve or her agent, or may be (as the Crown contends) 
effected by anyone, father, friend, or company in which she has an interest 
great or small, so long as the result is reached that she has power to enjoy the 
relevant income. In 1927 Mr. Glasgow, being the beneficial holder of rather 
more than 93,000 out of a total issued capital of 100,000 shares of £1 each 
in Humphreys & Glasgow, Ltd., a company incorporated in England, which 
I will call ‘‘ Humphreys & Glasgow (England),” transferred to the International 
Gas Processes Corporation, a company incorporated in the State of Delaware, 
60,000 of these shares in consideration of 11,116 of $100 each in the latter 
company, which I will call ‘‘ International Gas.”’ Shortly after he transferred. 
5,000 of his remaining shares in Humphreys & Glasgow (England) to Mrs. 
Congreve as a@ gift, and on Apr. 18, 1932, he transferred to her, again as a gift, 
his 11,116 shares in International Gas, which were, in fact, the whole of its 
issued capital. x 

I pause in the narrative to observe that at this stage the significant facts 
had already occurred and, had the provisions of the Finance Act, 1936, then 
been in force, the question now before the House would at once have become 
alive one. For it was Mr. Glasgow who transferred assets to what I will, for 
brevity, call a foreign company, and it was Mrs. Congreve who had power to 
enjoy the income of that company, but some years had to pass and many 
complicated transactions take place before the question could be raised. 

As appears from the table that I have set out Humphreys & Glasgow (Canada) 
was incorporated in Canada on Apr. 21, 1932. Immediately after its incor- 
poration it purchased from International Gas the 60,000 shares of Humphreys 
& Glasgow (England) in exchange for 995 of its 1,000 shares of no par value and 
£212,000 debentures. On Apr. 27, 1932, International Gas went into liquida- 
tion and distributed its assets in specie so that Mrs. Congreve became possessed 
of the 995 shares and £212,000 debentures of Humphreys & Glasgow (Canada). 
On May 1, 1932, she sold to that company her holding of 5,000 shares in Hum- 
phreys & Glasgow (England) in exchange for a further £18,000 debentures. 
On Mar. 23, 1936, Humphreys & Glasgow (Canada) purchased from Mr. Glasgow 
28,000 shares in Humphreys & Glasgow (England). The effect of these trans- 
actions was that Humphreys & Glasgow (Canada) became the owner of 93,000 
out of the 100,000 issued shares of Humphreys & Glasgow (England), while 
Mrs. Congreve was the beneficial owner of practically the whole of the issued 
share capital of Humphreys & Glasgow (Canada). On July 16, 1936, s. 18 of the 
Finance Act, 1936, became law. In November, 1936, Humphreys & Glasgow 
(Canada) applied for a surrender of its charter, and its liquidation, which then 
began, was completed in October, 1937, but this was but one of a further series 
of transactions which I need not at present discuss, for your Lordships now 
have all the material necessary .for the determination of the first question. 
The income payable to Humphreys & Glasgow (Canada) during the year of 
assessment 1935-36 was income that Mrs. Congreve had power to enjoy. Can 
she escape liability on the ground that her rights did not wholly or mainly 
spring from a transfer of assets effected by her? She had herself transferred 
no more than 5,000 shares of Humphreys & Glasgow (England) to Humphreys 
& Glasgow (Canada), but, as the result of transfers by others and of the other 
operations that I have mentioned, she had power to enjoy the whole of the 
income of that company. 

My Lords, on this question I agree at all points with the unanimous judgment 
of the Court of Appeal which was delivered by CoHEeNn, L.J. The preamble 
or introductory words of the section which state its purpose do not, in my view, 
assist the contention, which was developed on its operative words, that the 
avoidance by an individual of liability to tax must be achieved by means of a 
transfer of assets effected by that individual. They are, on the contrary, in 
the widest possible terms, and I do not know what better words could be used 
if the legislature intended to define its purpose as covering a transfer of assets 
eby A, by means of which B avoided liability to tax. When I turn to the 
operative words, I cannot reach any other conclusion. It was urged that 
in their context the words “ by means of any such transfer ” can mean only a 
transfer effected bythe individual who avoids tax liability. It was said that 
they do not mean the same as “ as a result of ” or “ by virtue or in consequence 
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of ’’ and the immediate proximity of the latter phrase was } ferred to ag pointing 
the contrast. My Lords, this is altogether too fine a distinction. The differenc. 
of language is sufficiently explained by the wish of the draftsman not to use 
the same expression twice, but it is to my mind clear, first, that in thei? ordinary 
grammatical sense the words “ by means of’ do not connote any personal 
activity on the part of the person who is said to enjoy 9r suffer something by 
those means, and, secondly, that in their present context it is not necessary 
or legitimate, in order to give a limiting sense to the words, to read them as 
if they were followed by such words as “ effected by him.” It was suggested 
in the course of the argument that other limiting words should be written in, 
such as “ effected by him or by his procurement,” for it was reasonably appre- 
hended that to read the section as excluding a case where an individual did not 
himself transfer assets but procured their transfer by another would be to 
ignore the substance of the legislature’s intention, but I see no reason for any 
limiting words. The language of the section is plain. If there has been such a 
transfer as is mentioned in the introductory words, and if an individual has 
by means of such transfer (either alone or in conjunction with associated opera- 
tions) acquired the rights referred to in the section, then the prescribed con- 
sequences follow. In the present case such a transfer was made, though not 
by Mrs. Congreve personally. She did acquire the rights in question. The 
assessment was, therefore, correctly made first on her and then on Mr. Congreve 
in her right. 

I now turn to the second question, viz., whether the transfer of assets, on 
which the liability to tax is founded, must (as the taxpayers contend) be to a 
person resident or domiciled out of the United Kingdom at the time of transfer 
or whether (as the Crown contends) it is sufficient that there should be (a) a transfer 
of assets to a person then resident within the United Kingdom and (6) the removal 
of that person to a place outside the United Kingdom and the subsequent 
receipt by him of income which (to put it shortly) the taxpayer has, within 
the meaning of the section, power to enjoy. Again I shall be selective and state 
no more of the facts than is necessary to illustrate this problem. It will be 
remembered that one among several companies which, having been incorporated 
and resident within the United Kingdom, afterwards became resident outside 
it, was Margreve, and. I will take the case of this company asmy text. Margreve, 
which was incorporated on Nov. 18, 1936, with a capital of £1,100 divided 
into 1,000 3 per cent. preference shares and 100 ordinary shares of £1 each, 
on Nov. 23, 1936, purchased from Humphreys & Glasgow (Canada) 28,000 
shares in Humphreys & Glasgow (England) which it had acquired from Mr. 
Glasgow some months earlier. The purchase price was £93,333 6s. 8d. There- 
upon Humphreys & Glasgow (Canada) went into liquidation and by way of 
distribution of its assets in specie transferred its remaining 65,000 shares in 
Humphreys & Glasgow (England) to Mrs. Congreve. She then sold 17,000 
of these shares to Margreve for £56,666 13s. 4d. payable in cash and she also 
sold to Margreve substantial holdings of foreign investments for ane 
On Nov. 23, 1936, the capital of Margreve was increased to £100,100 by the 
creation of a further 99,000 preference shares, and on Dec. 18, 1936, to oe 
by the creation of a further 4,900 ordinary shares. Mrs. Congreve ae y 
Apr. 14, 1937, acquired in various amounts and at various times the whole 
of the preference shares of Margreve, paying a premium of £4 per ie facet 
the two signatory shares which were held for her. She became, too, in ¢ Cc ik “i 
1937, the beneficial owner of 50 ordinary shares of the company. No: 9 S 
ordinary shares were issued. She was thus the beneficial owner of ehcle ae 
capital of the company at the date of the operations next ieee digo, n 
October, 1937, pursuant to resolutions of the company or its board of direc ors, 

: se mi 1) 70 debentures of £5,000 each were created, (2) the special 

case ’ 
a - age toil oe A ae aR shares were cancelled and such shares 
inal converted into ordinary shares, (3) Se ee aioe a i 2 ae 
any’s share premium reserve was capitalise bo’ 350, 
eae ee Poplin on behalf of ark rece tle PPE ios od yan pees 
shares of the company in paying in full for the £35 pate ie : ene 
which she renounced in favour of a company which has been ¢ if 
: i same time Margreve sold its 45,000 shares of Humphreys 
ye la Eeete die Maeclas, lati thus left with no other assets than 
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foreign shares and gécurities and the time was ripe for the next move. At 
an extraordifiary general meeting of Margreve held on Oct. 25, 1937, @ special 
resolution was passed whereby new articles of association were adopted in sub- 
stitution tor the existing ones, the purport and effect of which was to remove 
the residence of the company outside the United Kingdom. I do not pursue 
its history further exeept to say that thereafter, first in the Channel Islands, 
and later in the Isle of Man, it had its residence outside the United Kingdom 
and there received income which Mrs. Congreve had power to enjoy. It is in 
respect of such income that assessments have been made which are in dispute 
in this case. 

I have already indicated what is the question that arises here. It was 
decided by Wrorrestey, J., in favour of the taxpayers, but by the Court of 
Appeal in favour of the Crown, who support their case by two contentions, 
(a) that the section on its true construction comes into operation if and when 
“income arises to a person who has become resident ‘or domiciled out of the 
United Kingdom after a transfer to him of assets,”’ and (5) that the ‘‘ removal 
abroad of Margreve [and other companies] was an operation in relation to the 
assets of each company, and, therefore, was an associated operation within 
the section.” I take these contentions from their formal reasons. My Lords, 
I agree with the Court of Appeal in thinking that the Crown are clearly right 
in their first contention. The transfer of assets aimed at by the section is not 
expressed to be a transfer to a person resident or domiciled out of the United 
Kingdom. I should suppose that it is deliberately not so expressed, for I cannot 
think that so simple an expedient as the transfer of assets to a company resident 
in the United Kingdom and the immediate removal of that company outside 
it would not occur to the draftsman. For this reason the words “ to persons 
resident or domiciled out of the United Kingdom ”’ do not occur immediately 
after ‘transfers of assets’? in the introductory words or after “‘ any such 
transfer ” in the operative words, but at a later stage when, the transfer having 
been made and other associated operations, it may be, having taken place, 
the question arises, in regard to any particular income, whether the taxpayer 
has the power to enjoy income payable to persons resident out of the United 
Kingdom. In my opinion, therefore, the strict grammatical meaning of the 
section conforms to what I should assume to be its general purpose, and I 
hold that in the case of Margreve, which I take as typical of those cases in which 
transfers were made to companies then resident in the United Kingdom, the 
assessments were rightly made. On this question I would add that, even if 
the Crown are wrong in their first contention, they are entitled to succeed on 
their second. For the wider scope of the definition of ‘‘ associated operation ”’ 
in s. 18 (2) coupled with the provisions of s. 18 (5) (e) satisfies me that the removal 
of Margreve outside the United Kingdom is an associated operation within the 
section. 

I come to the third and last question. Here there is some confusion. The 
undisputed fact is that the whole of the income which has been assessed to 
tax and sur-tax in this case arises from assets which were transferred either 
by Mrs. Congreve or her father or companies which she controlled or from 
assets which represented those assets. Nor is it disputed by counsel for the 
taxpayers that, if they fail on the other questions, on this income, at least, 
tax is exigible. If so, that is the end of the matter, for your Lordships are 
concerned, not with any abstract question of law, but with the question whether 
particular assessments were rightly made. If and so far as the Court of Appeal 
has- decided that the income payable to a person resident outside the United 
Kingdom is to be deemed to be the income of the resident taxpayer though it 
cannot be traced to any transferred assets, I do not think it necessary to express 
any view on the decision. In Howard de Walden v. Inland Revenue Comrs. (1), 
where the same point was discussed, the Court of Appeal expressly refrained 
from deciding it, saying ( [1942] 1 All E.R. 287, 289): “In the present case, 
it 1s sufficient to say that the appellant is, in our opinion, chargeable in respect 
ef the entire income of the Canadian companies, the whole of which is to be 
trated to the assets originally transferred to them.” I say the same of the case 
now before the House and must decline to embark on the consideration of what 
appears to be at once a very difficult and an unnecessary question. It follows 
from the answers that I make in regard to assessments of tax in relation to typical 
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cases that I have selected that the Court of A 1 \e ini 
ppeal were, \» my. opinion, right 
in varying the order of Wrorrsstey, J., and affirming the dobarerittstion of 
the Commissioners for the Special Purposes of the Income Tax Acts. I would 
dismiss the appeal accordingly, -! 


LORD NORMAND: My Lords, I concur in the opinion which has just 
been delivered by my noble and learned friend Lorp Smuénps. 


LORD OAKSEY: My Lords, I concur. 
m7 : Appeal dismissed with costs. 
Solicitors : Slaughter & May (for the appellants) ; Solicitor of Inland Revenue 
(for the respondents). 
[Reported by C. St.J. NicHotson, Esq., Barrister-at-Law.] 


OLLEY v. MARLBOROUGH COURT, LTD. 
[Kine’s Brnox Division (Oliver, J.), May 5, 1948.] 


Negligence—Bailee—Hotel—Residential hotel—Theft of resident’s clothing from 
room—Key left on board in office during absence—No proper system of 


control. 
A notice posted in all bedrooms of a residential hotel contained the 
following clause: “The proprietors will not hold themselves responsible 


for articles lost or stolen unless handed to the manageress for safe 
custody. Valuables should be deposited for safe custody in a sealed pack- 
age and a receipt obtained.” A resident left the hotel for a tew hours, 
and following the custom usual in the hotel, she deposited her key on a key- 
board in the hotel office. During her absence an unauthorised person 
entered the hotel, took her key, and stole several articles of clothing 
from her room. In an action for damages against the proprietors :— 

HELD : (i) the notice, read as a whole, must be construed as referring to ' 
valuables, such as jewellery, and not to ordinary clothes. 

(ii) there was clear evidence of negligence on the part of the pro- 
prietors in failing to ensure that no unauthorised person would be 
able to obtain possession of the key, and there was neither acceptance 
of the risk nor negligence on the resident’s part in acquiescing in the 
system, and, therefore, the resident was entitled to succeed. 

[As To Wuart 1s 4 Common Inn, see HALSBURY, Hailsham Edn., Vol. 18, p. 136, 
para. 197; and ror CasEs, see DIGEST, Vol. 29, pp. 2-4, Nos. 1-20.] 


Case referred to: 
(1) Calye’s Case, (1584), 8 Co. Rep. 32a; sub nom. Windham & Mead’s Case, 4 


Leon. 96; 29 Digest 2, 1. 
Action by a resident against the proprietors of a residential hotel for loss 
of clothing stolen from her room during her absence. The proprietors were 
held liable. The facts appear in the judgment. 


G. G. Baker for the plaintiff. 
Quass for the defendants. 

OLIVER, J.: The plaintiff was a resident in the defendants’ hotel from 
May, 1945, to February, 1947. It was what is usually known as a residential 
hotel, consisting of about 100 rooms. The plaintiff went out one day at #bout 
11 a.m., and, following the usual custom in the hotel, hung up her key on a 
key-board in the office. On her return at about 3.30 p.m. she found that the 
key was not on the board and that certain articles of clothing were missing 
from her room. A glance at the plan of the ground floor of the hotel shows 
that it would be simple for anybody to walk in from the street, take a key 
from the key-board, go to the appropriate room, and help themselves. I am, 
satisfied on the evidence before me that that is what happened in this case, 
and I find as a fact that this key was taken by an unauthorised person, a 
complete stranger in the hotel, and used to open the plaintiff’s door and steal 


her possessions. 
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The first pqint L/.ave to consider is: Is this place an inn ? I have looked 
at the authorities, including Calye’s case (1). The question whether a place 
is @ common inn or not is a question of fact, and, on the facts of this case, 
I hold that this was not an inn within the meaning of the Innkeepers’ Liability 
Act, 1863, s. 4. Therefore, no question arises of limitation of liability under 
s. 1 of that Act. .The real question is: Were the defendants, who are 
undoubtedly under some duty to the guests at the hotel with regard to the 
guests’ property apart from the Innkeepers’ Act, bailees of her property ? 
Have they, in the circumstances of this case, been guilty of negligence, and, 
if so, did that negligence bring about the loss of the plaintiff’s property ? 

It is necessary, in the first place, to interpret cl. 1 of a notice which was 
affixed to the door of the plaintiff’s bedroom. It is the defendants’ document, 
and, if the meaning is in any way ambiguous, it should be interpreted against 
them. So far as it is material, I shall hold that to put it in a place like that 
was a reasonable introduction of the notice to the plaintiff and, if she did not 
choose to read it, that would not enable her to escape fromther liability if the 
language of the notice applies to the present case. Clause 1 begins thus: *“ The 
proprietors will not hold themselves responsible for articles lost or stolen unless 
handed to the manageress for safe custody.”” The word “ articles,’ is there 
used in connection with the notion of handing them to the manageress for safe 
custody. A packet of pins, a lead pencil, a pair of pyjamas, and numerous other 
things are articles, but one would not expect such things to be carried down 
every time a guest went out to shop and handed to the management. The 
clause proceeds: ‘‘ Valuables should be deposited for safe custody in a sealed 
packet and a receipt obtained.’ Anything more ludicrous than to apply a 
phrase of that sort to the articles I have mentioned would be difficult to imagine. 
In my view, the clause must be read as a whole, and must refer to things like 
diamond necklaces and not to the clothes one normally wears. 

The question then arises: Has the plaintiff shown the defendants to be 
negligent ? In my view, she has. In the case of a hotel of this nature it is 
clearly a bad system to have a rack of keys within easy access by anyone coming 
into the premises. The only safe way is to arrange for the key to be in the 
custody and under the protection of some trusted servant who is behind a 
counter and, out of the reach of people coming in. Counsel for the defendants 
says: “That is all very well, but this lady knew all about the position of the 
keys, and, if it was negligent on the part of the hotel company, she was negligent 
in that she acquiesced in it.”” Whether it is put on the ground of volenti or 
plain negligence, I do not take that view. Counsel for the plaintiff gave the 
answer. He said: ‘“‘She is a resident, and she knows that nine out of ten 
people there are also residents. When she accepts the invitation of the defendants 
to hang up her key, she does it with the impression that no one will be allowed 
to take it off the hook unless that person is known to some responsible servant 
in the hotel, a porter or receptionist who looks after the keys. She does not 
anticipate that a complete stranger will be allowed to come in out of the 
street, go into the office, take her key and pillage her room.’’ If this matter 
had been properly considered it would not have been permitted, and on that 
ground I hold it to be negligence in law, and that that negligence brought 
about the loss to the plaintiff. 


ae: : Judgment for the plaintiff with costs. 
Solicitors: Gardiner & Co. (for the plaintiff); Hair & Co. (for the 
defendants). 


[Reported by F. A. Amixs, Esq., Barrister-at-Law.] 
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